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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 

Hon. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. GEORGE H. BINGHAM, Circuit Judge Manchester, N. H. 

Hon. CHARLES F. JOHNSON, Circuit Judge Portland, Me. 

Hon. GEORGE W. ANDERSON, Circuit Judge Boston, Mass. 

Hon. CLARENCE HALE, District Judge, Maine Portland, Me. 

Hon. JAMES M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hou. EDGAR ALDRICH, District Judge, New Hampshlre Llttleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Islaud Providence, R. I. 

SECOND CIRCUIT 

Hon. LOUIS D. BRANDBIS, Circuit Justice Washington, D. C. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. Y. 

Hon. MARTIN T. MANTON, Circuit Judge New York, N. Y. 

Hon. EDWIN S. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. EDWIN L. GARVIN, Di.strict Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N, D. New York Norwlch, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYBR, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. t>. New York New York, N. Y. 

Hon. JOHN CLARK KNOX, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Bullalo, N. Y. 

Hon. HARLAND B. HOWB, District Judge, Vermont Burlington, Vt. 



THIRD CIRCUIT 



Hon. MAHLON PITNEY. Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Plttsburgh, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge' Phlladelphla, Pa. 

Hon, VICTOR B. WOOLLEY, Circuit Judge Wllmlngton, Del. 

Hon. HUGH M. MORRIS, District Judge, Delaware^ Wllmlngton, Del. 

Hon. JOHN RBLLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOMAS G. HAIGHT, District Judge, New Jersey Jersey City, N, J. 

Hon. J, WARREN DAVIS, District Judge, New Jersey Trenton, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvanla... Phlladelphla, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, B. D. Pennsylvanla Phlladelphla, Pa. 

Hon. CHARLES B. WITMER, District Judge, M. D. Pennsylvanla Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvanla Plttsburgh, Pa. 

Hon. W. H. SBWARD THOMSON, District Judge, W. D. Pennsylvanla Plttsburgh, Pa. 

' Died January 20, 1919. ' Appointed January 27, 1919. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. 0. 

Hou. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington, D. C. 

Hon. CHARLES A. WOODS, Circuit Judge Marion, S. 0. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carollna Wllson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. D. S. C Charleston, S. C. 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C Greenvllle, S. C. 

Hon. BDMDND WADDILL, Jr., District Judge, E. D. Virginia RIchmond, Va. 

Hon. HENRY CLAY McDOWBLL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phllippl, W. Va. 

Hon. BENJAMIN F. KELLBR, District Judge, S. D. West Virginia. ...Charleston, W. Va. 



FIFTH CIRCUIT 



Hon. JAMES CLARK McREYNOLDS, Circuit Justice Washington, D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. RICHARD W. WALKER, Circuit Judge HuntsvUle. Ala. 

Hon. ROBERT LYNN BATTS, Circuit Judge Austin, Tex. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alabama....Montgomery, Ala. 

Hon. WILLIAM I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. ROBERT T. BRVIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WILLIAM Bi SHBPPARD, District Judge, N. D. Florida Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida Jaclcsonvllle, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. EMORY SPEER, District Judge, S. D. Georgla^ Maçon, Ga. 

Hon. BEVERLY D. EVANS, District Judge, S. D. Georgla Savannah, Ga. 

Hon. RUFUS E. FOSTER, District Judge, E. D. Loulsiana New Orléans, La. 

Hon. GEORGE W. JACK, District Judge, W. D. Loulsiana Shreveport, La. 

Hon. EDWIN R. HOLMES, District Judge, N. and S. D. Mississippi Jackson, Miss. 

Hon. GORDON RUSSELL, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEBK, District Judge, N. D. Texas Dallas, Tex. 

Hon. JAMES CLIFTON WILSON, District Judge, N. D. Texas* Ft. Worth, Tex. 

Hon. DUVAL WEST, District Judge, W. D. Texas San Antonio, Tex. 

Hon. JOSEPH C. HUTCHBSON, Jr., District Judge, S, D. Texas Houston, Tex. 

Hon. WILLIAM R. SMITH, District Judge, W. D. Texas El Paso, Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL E. KNAPPEN, Circuit Judge Grand Raplds, MIoh. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentuoky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisvlile, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Michigan Détroit, Mich. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. Michigan Grand Raplds, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlo Toledo, Ohio. 

Hon. D. C. WESTBNHAVER, District Judgé, N. D. Ohlo Cleveland, Ohio. 

Hon. JOHN B. SATER, District Judge, S. D. Ohlo Columbus, Ohlo. 

Hon. HOWARD C. HOLLISTBR, District Judge, S. D. Ohio Cincinnati, Ohlo. 

Hon. EDWARD T. SANFORD, District Judge, B. and M. D. Tennessee.. Knoxvllle, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 

SEVENTH CIRCUIT 

Hon. JOHN H. CLARKB, Circuit Justice Washington, D. C. 

Hon. FRANCIS E. BAKER, Circuit Judge Goshen, Ind. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, 111. 

Hon. SAMUEL ALSCHULER, Circuit Judge Chicago, 111. 

' Died December 13, 1918. • Appointed March 5, 1910. 
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Hon. EVAN A. EVANS. Circuit .T'iden Baraboo, Wls. 

Hon. GEORGE T. PAGE, Circuit Judge' Peoria, 111. 

Hon. KENBSAW M. LANDIS, District Judge, N. D. Illinois Chicago, III. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. LOUIS FITZHBNRY, District Judge, S. D. Illinois Bloomington, 111. 

Hon. GEORGE W. EN'GLISH, District Judge, E. D. Illinois DanviUe, Hl. 

Hon. ALBERT B. ANDERSON. District Judge, Indlana Indianapolis, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, E. D. Wlsconsla Milwaukee, Wls. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wiscousln Madison, Wls. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan, 

Hon. WALTER I. SMITH, Circuit Judge Councll Bluffs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D. C. 

Hon. KIMBROUGH STONE, Circuit Judge Kansas City, Mo. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Llttle Rock, Ark. 

Hon. FRANK A. YOUMANS, District Judge, W. D. Arkansas Ft. Smltl-, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY T. REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa lowa City, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBDR F. BOOTH, District Judge, Minnesota Minneapolis, Minn. 

Hon. DAVID P. DYER, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri... Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hon, COLIN NEBLETT, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES P. AMIDON, District Judge, North Daltota Fargo, N. D. 

Hon. ROBERT L. WILLIAMS, District Judge, E. D. Oklahoma" Muskogee, 0kl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrie, OkI. 

Hon. JAMES D. BLLIOTT, District Judge, South Dakota Sioux Palis, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah Ogden, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT. Circuit Judge Fortland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WILLIAM W. MORROW, Circuit Judge Ban Francisco, Cal. 

Hon. WILLIAM H. HUNT, Circuit Judge Washington, D. C. 

Hon. WILLIAM H. SAWTELLE, District Judge, Arizona Tucson, Ariz. 

Hon. BENJAMIN F. BLBDSOE, District Judge, S. D. Callfornia Los Angeles, Cal. 

Hon. OSCAR A. TRIPPET, District Judge, S. D. Callfornia Los Angeles, Cal. 

Hon. WILLIAM C. VAN FLBBT, District Judge, N. D. Calitornla San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. Callfornia San Francisco, Cal. 

Hon. FRANK S, DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEORGE M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carsou City, Nev. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BBAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hoa. EDWARD B. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JEREMIAH NETBRER, District Judge, W. D. Wa.shington Seattle, Wash. 

' Appointed March 1, 1919. • Conflrmed January 7, 1919. 



CASES REPORTED 



Page 

A. Bolo?nesi & Co., In re (C. C. A.) 770 

Accama, ïbe Teresa (D. C.) 637 

Adam v. Griep (C, C. A.) itli! 

Aioimn Co., Fromont v. (D. C.) C92 

Alleu, Luten v. (D. 0.) 5S7 

Altman v. New Haven L'nion Co. (D. G.) 113 

Alwood V. Lewis (C. C. A.) 810 

American Cent. Ins. Co. v. Isaacs (C. C. 

A.) 789 

American Nat. Bank of Maçon v. Commer- 
cial Nat. lîank of Maeon (C. C. A.) 249 

American R. Co. of Porto Ilico, Peoplc of 

Porto Puco V. (C. C. A.) 309 

American Snrety Co. of New York v. Bel- 

lingliam Nat. Kank (C. C. A.) 54 

American Trust & 'Savings Bank v. Uuncan 

(C. C. A.) 780 

Ammon & Person v. Narragansctt Dairy 

Co. (D. C.) 208 

Anderson v. Forest City Nat. Bank of 

Kockford, 111. (C. C. A.) 

Anduaga v. United States (C. C. A.) 

Apex, The (C. C. A.) 

Applebaum, Chapelle v. (D. C.) . . 
Armstrong tSeatag Corporation v 

Island Oyster Co. (C. C. A.) 

A. Schrader's Son v. Protex Jlfg. Co. (D. 

C.) 

Ash Sheep Co., L'nitcd States v. (C. C. 

A.) 

Atchison, T. & S. F. R. Co. v. Weeks (C. 

C. a; 



Smith's 



793 

(il 

990 

700 



.) 

Atlanta Nat. Bank, Fuller v. (C. C. A.) 

Aubrey, Empire Trust (^o. v. (C. C. A.) . . . 

Austin-Western Road Jlachinery Co., Dise 

Orader & l'iow Co. v. (C. C. A.) 



Bailey v. Mississippi Home Tel, Co. (D. C.) 

Biiilis V. United States (C. C. A.) 

Baltimore & O. R. Co., State of Maryland 

V. (D. C.) 

Barnett OU & tias Co. v. New Martins- 

Yille Oil Co. (I). C.) 

Bayley & Sons v. Bhimberg (0. C. A.)... 

Bclaseo, I.ongaon v. {V-. C. A.) 

Beliisco, L'nderhill v. (I). G.) 

Belliiiirbam Nat. Bank. American Surety 

Co. of New York v. (C. C. A.) 

lîentall v. United States (C. C. A.) 

Benis'cin v. Xrnited States {C. G. A.) 

Brn-y. V\v\ Economy Engineering Co. v. 

(C. C. A.) 

Blair Elevator Co., Walker Grain Co. v. 

(C. C. A.) 

Bhimberg, Bayley & Sons v. (G. C. A.).. 
Bourd of Cnm'rs of Osuge County, Okl., 

i nited States v. (C. C. A.) 

iîolugiK si & (Jo., In re ((,'. C. A.) 

2.34 F. 



821 

438 

59 

513 

278 
281 

430 

358 
987 

720 

481 
G9fi 
»!K) 
838 

.54 
294 
967 

. 988 

42Î! 
696 

570 
770 



Page 
Borgfeldt & Co., S. Sternau & Co. v. (D. 

G.) 582 

Borgfeldt & Go., S. Sternau & Co. v. (D. 

G.) '694 

Boston (Sr M. R. R. v. Stewart (C. C. A.) 14 

lîouker No. 2, The (C. C. A.) 579 

Bradley v. United States (C. C. A.) 289 

Bi-eau.'c, Lower Lafourche Planting & Mfg. 

Co. V. (C. C. A.) .... : 990 

Bright V. Virginia & Gold Ilill Water Co. 

(D. C.) 175 

Bris, The (C. C. A.) 987 

Brisco, E. I. Du Pont de Nemours & Co. 

V. (O. O. A.) 962 

Brose, In re (C. C. A.) 664 

Brown v. Crawford (D. C.) 146 

Brown v. Denver Omnibus & Cib Co. (C. 

C. A.) 560 

Brown v. Spelman (D. C.) 215 

Buffalo Dry Dock Co., Richland S. S. Co. 

V. (C. C. A.) 668 

Burch, United States Ilailroad Administra- 
tion V. (D. C.) 140 

Bush & Witherspoon Co., Flowers v. (C. 0. 

A.) 519 

Caledonia Coal Co., In re (D. C.) 742 

Camino, The (C. C. A.) : 762 

Canadian Bank of Commerce, Santa Marina 

Go. V. (G. C. A.) 391 

Canyon I^umber Co., Puget Sound Nav. 

Co. V. (C. C. A.) 574 

Carey, In re (C. C. A.) 688 

Castle V. Eewis (C. O. A.) 917 

O. B. Eive Stock Co., Grosbyton Indepcnd- 

cnt School Dist. v. (C. C. A.) 753 

Central R. R. of New Jersey v. New York 

Cent. R. Co. (T). C.) 873 

Central Ry. Signal Co. v. Jackson (D. C.) 103 

Ghambers. In re (D. C.) 506 

Chapelle V. Annlebaum (D. C.) 709 

Chapin-Sacks Mfg. Go. v. Hendler Cream- 

ery Co. (C. C. A.) 553 

Ghaiiman v. Hunt fC. G. A.) 768 

Charles, Virginia & West Virginia Coal 

Co. V. (C. G. A.) 379 

Chase v. T/athrone (D. C.) 713 

Chicago. M. & St. P. R. Co. v. Des Moines 

Union R. Go. (C. G. A.) 927 

Chicago, R. I. & P. R. Co., Friesen v. (D. 

G.) 875 

Chicago, R. I. & P. R. Co. v. Union Pac. 

R. Go. (C. C. A.) 235 

City of New Rochelle, Morey v. (C. O. A.) 425 
City of Syracuse, Pétitions of (0. O. A.) . . 660 
Clark, Woodall v., two cases (C. C. A.) . . . 526 
Ciinchfleld Fuel Go. v. Ilenderson (0. C. A.) 411 



254 FEDERAL RErOETER 



Page 
ClmchfioM Fuol Co. v. TTcndci-son Iroii 

Works ( •(>. (C. C. A.) 411 

Cohen, Ex parte (1). C.) 711 

Cohen. l'ctiHon of (d 11 A.) 775 

Cohen & Co., Sternburg v. (G. C. A.) 1 

<"olcraine. The (C. (\ A.) 766 

Collins, T'nited States v. (D. C.) 8C9 

Coinmereial Nat. Bank of Maçon, American 

Kat. Bank of Miicon v. (C. C. A.) 24ti 

Conrad v. United States (C. C. A.) i;SS 

Cornel! Steamboat Co., In re (I). C.) .'567 

Crawford, Brown v. (D. O.) 14U 

Crawford, International R. Co. v. (C. G. 

A.) t)s;> 

Crawford v. Kaste (D. C.) 14(j 

Crevlin, Ramsay v. (C. C. A.) SI:', 

Crewdson V. Shultz (C. (!. A.) 24 

Grosbvton Indcpendent Hchool Dist. v. C. 

B. I Jve Stock Co. (C. (.'. A.) 703 

Cunard S. S. Oo., (Gorjiam v. (D. G.) 716 

Dailey v. Staten Island Rapid Transit R. 

Go. (D. C.) 8S2 

Daly V. New York Dock Co. (G. C. A.) 691 

Daly y. Staten Island Rapid Transit R. 

Co. (D. C.) 8.S2 

Davison, P'cterson v. (D. C.) (i25 

Deason v. United States (C. G. A.) 259 

Dedondo Development Go., United States 

V. (G. C. A.) 656 

Denver Omnibus & Cab Go., Brown v. (G. 

G. A.) 560 

Derby v. iStaten Island Rapid Transit R. 

Co. (D. C.) 882 

Des Moines Union R. Co. v. Chicago, M. & 

St. P. R. Co. (C. C. A.) 927 

Diamond Goal & Coke Co., United States 

V. (C. C. A.) 266 

Dickinson, Nulomoline Co. v. (C. O. A.) . . . 296 
Dickinson, O. & W. Thum Co. v. (D. C.) . . 219 

Diego V. Rovira (C. C. A.) 19 

Dillard, Trumann Cooperage Co. v. (O. 

C. A.) 693 

Disc Grader & Plow Co. v. Austin-Westem 

Road Machinery Co. (C. C. A.) 430 

Doherty & Co. y. Toledo Rys. & Light Co. 

(D. C.) 597 

Dorothy. The (D. C.) 477 

Douglas County, Neb., Smith v. (G. C. A.) 244 

Dowse V. Fédéral Rubber Co. (D. G.) 308 

Drag, In re (D. G.) 474 

Duncan, American Trust & Savings Bank 

V. (C. C. A.) 780 

Du Pont de Nemours & Co. v. Brisco (C. 

O. A.) 962 

Earn T.ine S. S. Co. v. Sutherland S. S. 

Go. (D. C.) 126 

East Tennessee & W. N. C. R. Co., lîester 

V. (C. G. A.) 787 

Egner v. Parshelsky Bros. (D. C.) 907 

El Chico, The (D. C.) 751 

E. I. Du Pont de Nemours & Co. v. Brisco 

ce. C. A.) 962 

Elhardt, St. Charles Amusement & Trans- 

r)ortation Co. v. (0. O. A.) 275 

EUen V. Johnson (D. G.) 900 

Elm Branch. The (D. C.) 477 

Ely Real Estate Inv. Co., Watts v. (D. C.) H(i2 
l'empire Trust Co. v. Aubrcy (G. C. A.)... 281 



Page 
Ettinger Co., Tostevin-Cottio Mfg. Co. v. 
(C. C. A.) ■ 434 

Farrell v. First Nat. Bank of Philadolphia 

(G. C. A.) 801 

Fauer v. United Statc-s (C. 0. A.) 988 

Fédéral Ruliber Co., Dowse v. (1). G.) 308 

Fédéral Trade Conimi.ssion v. Nulomoline 

Co. (C. C. A.) 988 

Fci'naiidesi, United States v. (G. C. A.) 302 

Fiist Nat. Bank <;f El Centro v. Ilarpor 

(C. C. A.) 641 

First Nat. Bank of l'hiladelpliia, Farrell v. 

(C. G. A.) 891 

F. Er.wald & Co., I.yons v. (D. C.) 70S 

Flig(d T. Sears, Koeb-ick & Co. (C. C. A.) 098 
Flowers v. Bush & Witherspoon Co. (C. 

C. A.) 519 

Food Conservation Act, In re (I). C.).... .SO^f 

Foote, In re (I). C.) 907 

Ford, Jones v. (C. C. A.l 645 

Forest City Nat. Bank of Rockford, 111., 

Anderson v. (G. G. A.) 793 

Fox Typewriter Co., Ochring v. ((3. C. A.) 774 

Franklin Brewing Co., In re (D. C.) 910 

Freedom Oil Works Co. v. Pittsburgh, C., 

C. & St. L. R. Co. ((!. C. A.) 800 

Friedman v. Vandalia R. Go. (C. C. A.)... 292 
Friesen v. Chicago, R. I. & P. R. Ce (D. 

C.) ST-i 

Fromont v. ^olian Co. (D. C.) 592 

Fuel Economy Engineering Co. v. Berry (C. 

C. A.) 988 

Fuller V. Atlanta Nat. ISank (G. C. A.) 278 

Fulton Steel Corporation, l'rimos Chemical 

Co. V. (D. C.) 454 

Fung Sam Wing, United States v. (D. G.) 50O 
Fyke v. United States (G. C. A.) 225 

Gallet V. R. & G. Soap & Supply Co. rO. 

^C. A.) 802 

General Fireproofing Co., Jones v. (C. G. 

^A.) 97 

General Fireproofing Co., Jones v. (C. 0. 

^A.) 970 

George v. United States (C. C. A.) 989 

George Borgfeldt & Go., S. Stemau & Co. 

„v. (D. C.) 582 

George Borgfeldt & Co., S. Sternau & Co. 

V. (D. G.) 694 

Gerson v. lowa Pearl Button Co. (D. C). . 363 

(ïilbert. Pétition of (C. C. A.) 770 

Glen Inv. Co. v. Romero (C. G. A.) 239 

Gold V. Newton (C. C. A.) 824 

Goldberg, In re (I). C.) 440 

Goodman, Thoms & Brenneman v. (C. C. 

A.) .S9 

Gordon v. TMted States (C. C. A.) 53 

Gorham v. Cunard S. S. Co. (D. C.) 716 

(Jottesman, Srere v. (D. C.) 217 

GouUl ("oupler Co., Safety Car Ileating & 

Lighting Co. v. (C. G. A.) 991 

Grauten, Pétition of (G. C. A.) 688 

Great Northern R. Go. v. Johnson (O. G. 

A.) 683 

Great Northern R. Co., United States v. 

(G. C. A.) 522 

Oregg V. Megargel (D. C.) 724 

(irii'p, Adam v. (C. C. A.) 913 



CASES REPORTED 



XI 



Page 

Hallowell v. United States (C. C. A.) 089 

Hamilton (Jas & Electric Co., In re (C. 

C. A.) 30 

Hance, In re (C. C. A.) 690 

Ilarniclc v. Pennsylvania R. Co. (D. C.) 748 
Ilarpcr, First Xat. Banli of El Centro v. 

(C. C. A.) fi41 

Ila.vden v. TJnited States (C. G. A.) 98U 

Hcdtnan Mfg. Co., ïodd l'i-otectograph Co. 

V. (D. C.) S2t» 

Helm<'r v. United States (0. C. A.) 1)80 

HeiKlerson, Clinchiield Fuel Co. v. (C. C. 

A.) 411 

Henderson Iron Works Co., Clincbfield 

Fuel Co. V. (C. C. A.) 411 

Hendler Creamery Co. v. Chapin-Sacks 

Mfg. Co. (C. C. A.) 553 

Henry L. Doherty & Co. v. ïoledo Ilys. 

& Light Co. (D. C.) 597 

Hercules Powder (.'o. v. î\\>.wton (I). C.) . . 9U6 
Hester v. Kast Tennessee & W. N. O. R. 

Co. (C. C. A.) 787 

Hirsch, United States v. (I>. C.) lO'J 

Holmes & Kelscy Co., Pétition of (D. C.) . . 474 

Hopkins v. Lancaster (D. C.) 190 

Hourigan, Reynolds v. (C. C. A.) (590 

Hunt, Chapman v. (C. C. A.) 7fiS 

Hunt, United States v. (D. C.) 365 

Huntington Development & Gas Co., Mills 

V. (O. C. A.) 526 

International R. Co. v. Crawford (C. C. A.) 989 

lowa Pearl Bntton Co., Gerson v. (D. C.) 363 
Isaacs. Amcricair Cent. Ins. Co. v. (C. 

C. A.) 789 

Jackson, Central Ry. Signal Co. v. (D. C.) 103 
Jacob Schmidt Brewing Co. v. United 

States (C. C. A.) 095 

Jacob Scbmldt Brewing Co., United States 

V. (D. C.) 714 

John B. Rose Co., In re (D. C.) 367 

John Uysagbt, Limited, v. Lehigh Valley 

R. Co. (D. C.) 351 

Johnson, Èllen v. (D. C.) 009 

Johnson, Great Korthern R. Co. v. (C. C. 

A.) 683 

Jones V. Ford (G. O. A.) 645 

Jones V. General Fireproofing Co. (C. C. 

A.) 97 

Jones V. General Fireproofing Co. (C. C. A.) 970 
Jones V. Sykes Métal Lath & Roofing Co. 

(C. C. A.) 91 

Joseph R. Marquette, Jr., Inc., In re (G. 

G. A.) 419 

Kanawha. The (C. C. A.) 762 

Kaste, Crawford v. (D. C.) 146 

Kenney v. United Sti\tcs tC. C, A.) 262 

Korea Maru. The. two cases (C. C. A.)... .307 

Kreuzer v. United States (C. C. A.) 34 

Lancaster, Hopkins v. (D. C.) 190 

Jjancaster v. I^olice Jury. l'nvish of Avoy- 

elles, State of Louisiana (1>. C.) 179 

Lancaster v. Police Jury, l'arish of Sa- 
bine, State of Uouisiana (D. C.) 187 

Lathrope, Chase v. (I>. C.) 713 

Lehiuh Yaîley R. Co., John Lysaght, Lim- 
ited, V. (D. G.) 351 



Page 
Lehigh Valley R. Co. t. Monk (C. C. A.) . . . 090 
Lehish Valley R. Co. v. Normile (O. G. A.) 680 
Leliigh Valley R. Go., United States v., 

four cases (I). C.) 3.32 

Leitner v. United States (C. C. A.) 304 

L('uoir. United States v. (G. G. A.) 991 

Lewald & Co., Lyoïis v. (I). C.) 708 

Lewis, Alwood y. (C. C. A.) 810 

I^wis, Castle v. (C. C. A.) 917 

Lewis, Tulk v. (G. C. A.) 917 

L. J. Mueller Furnace Co., Monitor Stove 

& Range Co. y. (C. G. A) 62 

Lloyd, Royal Union Jlut. Life Ins. Go. v., 

two cases (C. G. A.) 407 

Longson v. Belaseo (C. C. A.) 990 

Louisiana, The (C. C. A.) 990 

Lower Lafourebe Pianting & Mfg. Go. v. 

Breaux (C. C. A.) S90 

Ludlow-Saylor Wire Co., W. S. Taylor 

Co. y. (O. C. A.) 436 

Lum. In re (O. C. A.1 780 

Luten V. Allen (D. C.) 587 

Lutcn V. Marsh (D. C.) 701 

Luten V. AA'ilson Reinforced Concrète Co. 

(D. C.) 107 

Luten V. Young (D. C.) 591 

Lyons v. F. Lewald & Co. (D. C.) 708 

Lysaght, Limited, v. Lehigh Valley R. Co. 

(D. C.) 351 

McCabe, Pell v. (D. C.) 356 

McCallum, Wing v. (C. O. A.) 5 

McGraw, In re (I). C.) 442 

Mcivcr y. United States (C. G. A.) 900 

Madigan, In re (D. C.) 221 

Magee, In re (O. C. A.) 46 

Magrane Houston Co., Standard Fasliion 

Co. V. (D. C.) 493 

Manners v. Morosco (D, C.) 737 

Manson v. Mesirov (C. C. A.) 799 

Manuel v. United States (G. G. A.) 272 

Marciuette, Jr., Inc., In re (C. C. A.) 419 

îlarsh, Luten v. <T>. C.) 701 

Mason Co., In re, (I), C.) 164 

M. Cohen & Co., Stcrnburg v. (C. C. A.). . . 1 

Megargel. Gregg v. (D. C.) 724 

Meislin, Pitkin-IIoldsworth Worsted Co. v. 

(D. G.) 595 

Mercer, The (D. O.) 751 

Mesirov, Manson v. (C. C. A.) 799 

Metropolitan Lumber Co., United States v. 

(D. C.) 335 

M. Ettinger Co., Tostevin-Cottie Mfg. Co. 

V. (G. C. A.) 434 

Mills V. Huntington Development & Gas 

Co. (C. C. A.) 526 

Mineey, United States v. (C. O. A.) 287 

Minor, United States v. (C. C. A.) 57 

Mississippi Home Tel. Co., Bailey v. (D. 

C.) 358 

M. Moran. The (G. C. A.1 766 

Monitor Stove & Range Co. v. L. J. Muel- 
ler Furnace Co. (C. C. A.) 62 

Monk, Lehigh Valley R. Co. v. (0. 0. A.). . 990 

Mont Cenis, The (I). C.) 509 

Moran, The M. (C. G. A.) 766 

Morey v. New Rochelle (C. C. A.) 425 

Morosco, M.anners v. (D. C.) 737 

Morris, In re (C. O. A.) 645 



Xll 



2û4 FKDEKAL RBPOKTEK 



Page 
Miieller Furnaoe Co., Moiiitor Stovc & 

Range Co. v. (C. C. A.) G2 

Munger, St. Louis Merthants' Bridge Ter- 
minal II.. Co. V. (C. C. A.) 298 

Narragansett Dairj' Oo., Aminon & Person 

V. (D. C.) 208 

National Métal Holding Co. v. Tubular 

Woven Fabric Co. (C. C. A.) ^ 304 

National Newspaper Ass'n, United Press 

Ass'ns V. (C. (;. A.) 284 

Nelson, TJnited States v. (D. C.) 880 

New Haven Union Co., Aitman v. (D. C.) US 
New Martinsville Oil Co., ISarnctt Oil & 

Gas Co. V. (D. 0.) 481 

Newton, Gold v. (C. C. A.) 824 

Newton, Hercules Powder Co. v. (D. C.) . . 006 
New York Cent. R. Co., Central R. R. of 

New Jersey v. (D. C.) 87.S 

New York Doek Co., Daly v. (C. C. A.). . . 091 
New York Life Insurance & Trust Co., 

Salamandra Ins. Co. v. (D. C.) 852 

New York Steam Co., O'BoyIe v. (D. C). . 640 

Nichols, Thompson v. (D. C.) 973 

Nitrate Producers' S. S. Co., Sullivan v. 

(D. C.) 3G1 

Norfolk Bank for Savings & Trusts v. 

Whipple (D. C.) 195 

Normjle, Lehigh A^alley R. Co. v. (C. O. A.) 680 
North American Tel. Co. v. Northern Pac. 

R. Co. (C. C. A.) 417 

Northern I>ac. R. Co., North American 

Tel. Co. V. (C. C. A.) 417 

Nulomoline Co. v. Dickinson (C. C. A.)... 296 
Nulomoline Co., Fédéral Trade Commis- 
sion V. (C. C. À.) 988 

O'Boyle v. New York Steam Co. (D. C.) . . 640 

Oehrinp- v. Fox Typewriter Co. (C. C. A.) 774 

Olga, The (D. C.) 4,39 

Oregon, The (D. C.) 752 

Original Sixteen to One Mine v. Twenty- 

One Mining Co.. two cases (D. C.) 630 

O. & W. Thum Co. v. Dickinson (D. G.) 219 

Parent v. Picotte (C. C. A.) 301 

Parshelsky Bros.. Egner v. (D. C.) 907 

Pcck, Pétition of (C. O. A.) 004 

Pell V. McCabe (D. C.) 356 

Penn Development Co. v. Stoner (C. C. 

A.) fi-'iO. 

Pennsylvania R. Co., Harnick v. (D. C.) . . 748 
l'eople of Porto Rico v. American R. Co. 

of Porto Rico (C. C. A.) 309 

Pcoples V. Peoplos Bros. (D. C.) 4S0 

Peoples Bros., Peoples v. (D. C.) 489 

Peterson v. Davisori (D. C.) 625 

Pfleiger, In re (I). C.) -"lU 

Phœnix Planing Mill. Ib re (C. C. A.) 278 

Picotte, Parent v. (C. C. A.) 301 

Pitkin-IIoklsworth Worsted Co. v. Meislin 

(D. O.) 595 

Pittsburgh, C, C. & St. Jj. R. Co., Freedom 

Oil Works Co. v. (C. C. A.) 80O 

P. J. Sullivan Co., In re, .two cases (C. 

C. A.) 060 

Police jury, Parish of Avoyelles. State of 

Iiouisiana, Lancaster v. (D. G.) 170 

Police Jury, Parish of Sa'iine, State of 

Louisiana, Lancaster v. (1). C.) 187 



Paee 

Presscd Steel Car Co. v. Union Pac. R. Co. 
(I). C.) 316 

Preston, Western Union Tel. Co. v. (C. C. 
A.) 229 

Primos Chemical Co. v. Fulton Steel Cor- 
poration (D. C.) 454 

Protex Mfg. Co., A. .Schradcr's Son v. 
(D. C) 438 

Puget Sound Nav. Co. v. Canyon Uiimber 
Co. (C. C. A.) 574 

Quan ITiug Sun v. White (C. C. A.) 402 

Ram Chandra, United States v. (D. C.)... 635 

Jlamsay v. Crevlin (C. C. A.) 813 

lîamshorn Ditch Co., United States v. (D. 

C.) 842 

Redondo Development Co., TJnited States 

V. (C. C. A.) 656 

Reynolds v. Hourigan (C. C. A.) 690 

Richiand Queen, The (C. C. A.) 668 

Riehland S. S. Oo. v. Buffalo Dry Dock Co. 

(C. C. A.) 668 

Rindjani, The (C. C. A.) 913 

Roessler & Hasslacher Chemical Co. v. 

Standard Silk Dyeing Co. (C. C. A.) 777 

Romero, Glen Inv. Co. v. (C. C. A.) 239 

Rose Brick Co., In re (D. C.) 367 

Rose Co., In re (D. C.) 367 

Rosenwasser Bros.. In re (D. C.) 171 

Roseric, The (D. C.) 154 

Rovira. Diego v. (C. C. A.) 19 

Royal Ins. Co. v. Taylor (C. C. A.) 805 

Royal Union MTit. Life Ins. Co. v. Lloyd, 

two cases (C. C. A.) 407 

Ruthertord v. Union Pac. R, Co. fl). C.) . . . 880 
R. & G. Soap & Supply Co., Gallett v. (O. 

C. A.) 802 

Safety Car Hoating & Lighting Oo. T. 

Gould Coupler Co. (C. C. A.) 9Ô1 

St. Charles, The (D. C.) 509 

St. Charles Amusement & Transportation 

Co. V. Elhardt (C. C. A.) 275 

St. John, United States v. (C. C. A.) 794 

St. Louis Construction & Kquipment Co., 

Utah Const. v. (D. O.) 321 

St. Louis Merchants' Bridge Terminal R. 

Co. V. Munger (C. C. A.) 298 

St. Louis Southwestern R. Co. of Texas 

V. Smith (C, C. A.) 581 

St. Tammany Bank & Trust Co. of Coving- 

ton, La., V. Winfield (0. C. A.) 785 

Salamandra Ins. Co. v. New York Life In- 
surance & Trust Co. (T). C.) 852 

Samuels, In re (C. C. A.) 775 

Santa Marina Co. v. Canadian Bank of 

Commerce (C. C. A.) 391 

Schaefer, United States v., two cases (D. 

C.) 332 

Schafer, United States v. (D. C.) 1.35 

Scheier v. United States (C. O. A.) 991 

Schmidt Brewing Co. v. TJnited States (0. 

C. A.) 695 

Schmidt Brewing Co., United States v. (D. 

C.) 714 

Sclirader's Sou v. T'rotex Mfg. Co. (O. C.) 4;{8 
Scioto Oil <;o. V. T'nited States (C. O. A.). . 991 
S.ars, Roebuck & Crs, Fligel v. (C. C. A.) 698 
Sedgvvick, AVing v. (C. C. A.) 5 



CASES REPORTBD 



xin 



Page 

Slmltz, Crewdson v. (C. C. A.) 24 

Sites, Virginia Hook Co. v. ((!. C. A.)--- 46 
Sixty-Pive Cases of (ilove Lcatiior, United 

States V. (D. C.) 211 

Smith V. UniigJass Couuty, Xeb. (C. C. A.) 244 
Smith, St. I.oiiis Smithwesteni II. Co. of 

Texas v. (C. C. A.) 581 

Smith V. Standard Sanitary Mfg. Co. (G. 

C. A.) 427 

Smith's Island Ovster Co., Armstrong 

Seatag Corporation v. (C. C. A.) 821 

Solomon & .Johnson, In re (D. C.) iïOH 

Spelman, lirown v. (T). C.) 215 

Srere v. Gottesman (I). 0.) 217 

S. Sternau & Co. v. George Borgfeldt & 

Co. (D. C.) 582 

S. Sternau & Co. v. George Borgfeldt & Co. 

(C. C. A.) 694 

Standard Fashion Co. v. Magrane Houston 

Co. (D. C.) 493 

Standard Sanitary Mfg. Co., Smith v. (C. 

C. A.) 427 

Standard Silk Dyeing Co., Koessler & Has- 

slacher Chemical Co. v. (C. C. A.) 777 

State of Marvland v. Baltimore & O. H. 

Oo. (D. C.) 720 

Staten Island Ilapid Transit lî. Co., Dailey 

V. (D. C.) 882 

Staten Island Eapid Transit II. Co., Daly 

V. (D. C.) 882 

Staten Island Eapid Transit R, Co., Derby 

V. (D. C.) 882 

Sternau & Co. v. George Borgfeldt & Co. 

(D. C.) 582 

Sternau & Co. v. George Borgfeldt & Co. 

(C. C. A.) 694 

Rternburg v. M. Cohen & Co. (C. C. A.) . . 1 
Stewart, Boston & M, H. R. v. (C. C. A.) 14 

Stilson, United States v. (D. C.) 120 

Stoner. Penn Development Co. v. (C. C. A.) 650 
Stromberg Motor Devices Co. v. Zenith 

Carburetor Co. (C. C. A.) 68 

Stromberg Motor Devices Co. v. Zenith 

Carburetor Co. (C. C. A.) 91 

Stump V. Sturm (C. C. A.) 5.^") 

Sturm, Stump v. (C. C. A.) 535 

Sullivan v. Nitrate Producers' S. S. Co. 

(D. C.) 361 

Sullivan Co.. In re, two cokcs (C, C. A.) 600 
Sutherland S. S. Co., Earn Line S. S. Co. 

V. (D. C.) 126 

Swclgin. United States v. (D. ('.) 884 

Svkes Métal Lath & Roofing Co., Jones v. 

(C. C. A.) 91 

Tavlor. Royal Ins. Co. v. (C. C. A.) 805 

Teresa Accamn, The (D. C.) 637 

Thompson v. Nichols (D. C.) 973 

Thoms & Brenneman v. Goodman (C. C. 

A.) 39 

Tlium & Co. V. Dickinson (D. C.) 219 

ï^nkoff. Kx parte (D. C.) 222 

Tinkoff, Ex parte (C. C. A.) 225 

'l'iiikofi-, Kx parte (D. C.) 912 

Title Guaranty & Surety Ce, United 

States V. (C. C. A.) 958 

Todd I'rorectogra])li Co. v. lledmnn Mfg. 

Co. (i). C.) 829 

Toledo lîvs. & T^ight Co.. Henry L. Doher- 

ty & CÔ. V. (D. C.) . . .' 597 



Page 
Tostevin-Cottie Mfg. Co. v. M. Ettinger 

Co. (C. C. A.) 434 

Tramraell v. Yarbrough (C. C. A.) 685 

Transfer No. 17, The (C. C. A.) 673 

Truraann Cooperage Co. v. DiUard (C. C. 

A.) 693 

Tubular Woven Fahrie Co., National Mét- 
al Molding Co. v. (C. C. A.) 304 

Tulk V. I^wis (C. C. A.) 917 

Twenty-One Mining Co., Original Sixteen 

to One Mine v.. two cases (D. C.).... 630 
Tyler Co. v. Uudlow-Saylor Wire Co. (C. 
C, A.) 436 

Underhill v. Bclaseo (D. C.) 838 

Union Pac. R. Co., Chicago, R. I. & P. R. 

Co. v. (C. C. A.) 235 

Union Pac. R. Co., Pressed Steel Car Co. 

v. (D. C.) 316 

Union l'ac. R. Co., Rutherford v. (D. C). . 880 
United Press Ass'ns v. National Newspa- 

per Ass'n (C. C. A.) 284 

United States, Anduaga v. (C. C. A.) 61 

United States v. Ash Sheep Co. (C. C. A.) 59 

United States, Bailis v. (C. C. A.) 987 

United States, Bentall y. (C. C. A.) 294 

United States, Bernstein v. (C. C. A.) . . . 967 
United States v. Board of Com'rs of Osage 

Countv. 0kl. (C. C. A.) 570 

United States, Bradley v. (C. 0. A.) 289 

United States v. Collins (D. C.) 869 

United States, Conrad v. (O. C. A.) 988 

United States, Deason v. (C. C. A.) 259 

United States v. Diamond Coal & Coke 

Co. (C. C. A.) 266 

United States, Faucr v. (O. 0. A.) 988 

United States v. Fernandez (C. C. A.) . . . 302 
United States v. Fung Sam Wing (D. C.) 50<) 

United States, Fykc v. (C. O. A.) 225 

United States, George v. (C. C. A.) 989 

United States, Gordon v. {C. C. A.) 53 

United States v. Great Northern K. Co. 

(C. C. A.) 522 

United States, Hallowell v. (C. C. A.) 989 

United States, Havden v. (C. C. A.) 989 

United States, Helmer v. (C. C. A.) 989 

United States v. Ilirsch (D. C.) 109 

United States v. Ilunt (D. C.) 365 

United States, Jacob Schmidt Brewing Co. 

V. (C. C. A.) 695 

United States v. Jacob Schmidt Brewing 

Co. (D. C.) 714 

United States, Kenney v. (C. O. A.) 262 

United States, Kreuzer v. (C. C. A.) 34 

United States y. Uehigh Valley R. Co., 

four cases (D. C.) 332 

United States, Leitner v. (C. C. A.) 304 

United States v. Lenoir (C. O. A.) 991 

United States, Mciver v. (C. C. A.) 990 

T'nited States, Manuel v. (C. O. A.) 272 

United States v. Metropolitan Uumber Co. 

(D. C.) 3.^5 

T'nited States v. Mincey (C. C. A.) 287 

TTnited States v. Minor (C. C. A.) 57 

United States v. Nelson (D. C.) 889 

United States v. Ram Chandra (D. C.) . . . 635 
l'iiited States v. Rumshorn Ditch Oo. (D. 

c;.) 842 

United States v. Redondo Development Co. 

(C. C. A.) 656 



XIV 



254 FEDERAL REPORTER 



Page 

United States v. St. John (C. C. A.) 794 

United States v. Scliaefer, tvvo cases (D. 

O.) 332 

United States v. Schafer (D. C.) 185 

United States, Scheier v. (C. 0. A.) 991 

United States, Scioto Oil Co. v. (0. C. A.) 991 
United States v. Sixty-Five Cases o£ Glove 

Leather (D. O.) 211 

United States v. Stilson (D. C.) 120 

United States v. Swelgin (D. C.) SS4 

United States v. Title Guaranty & Surety 

Co. (O. O. A.) 958 

United States, Vane v. (C. C. A.) 28 

United States, Vane v. (C. C. A.) 32 

United States v. Wliceler (D. O.) 611 

United States, Williams v. (C. C. A.) 48 

United States, Williams v. (C. C. A.) 52 

United States, Yeates v. (O. C. A.) 60 

United States Railroad Administration v. 

Burch (D. O.) 140 

Utah Oonst. Co. v. St. Louis Construction 

& Equipment Co. (D. O.) 321 

Vandalla R. Co., Friedman v. (O. C. A.). . . 292 

Vane v. United States (C. 0. A.) 28 

Vane v. United States (0. C. A.) 32 

Virginia Bock Co. v. Sites (C. C. A.) .... 46 
Virginia & Gold HiU Water Ce, Bright v. 

(D. C.) 175 

Virginia & West Virginia Coal Co. v. 

Charles (O. C. A.) 379 



Page 

Walkor Grain Co. v. Blair Elevator Co. 

(C. C. A.) 422 

Watts V. VAy Real Estate Inv. Co. (D. C.) 862 
Weeks, Atchison, T. & S. F. R. Co. v. (C. 

C. A.) 513 

W('i(l(.nf(4d, In rc (C. C. A.) 677 

Westchester, ïhe (C. C. A.) 576 

Western Union Tel. Co. v. l'reston (C. C. 

A.) 229 

Wheeler, United St.ites v. (D. C.) 611 

Whipple, Norfolk Bank for Savings & 

Trusts V. (D. C.) 195 

White, Quan Hing Sun v. (C. C. A.) 402 

Williams v. United States (C. C. A.)... 48 
Williams v. United States (C. C. A, ) . . . . 52 
Wilson Beinforced Concrète Co., Uuten v. 

(D. C.) 107 

Winfield, St. Tammany Bank & Trust Co. 

of Covington, La., v. (C. C. A.) 785 

Wing V. McCallum (C. C. A.) 5 

Wing V. Sedgwick (C. C. A.) 5 

Woodall V. Clark, two cases (C. C. A.).. 526 
W. S. Tyler Co. v. Ludlow-Sayler Wire 

Co. (C. C. A.) 436 

Yarbrough, Trammell v. (C. O. A.) 6Sô 

Yeates v. United States (C. C. A.) 60 

Young, Luten v. (D. C.) 501 

Zenith Carhuretor Co. v. Stromberg Motor 
Devices Co. (O. C. A.) 68 

Zenith Carhuretor Co., Stromberg Motor 
Devices Co. v. (O. C. A.) 91 



CASES 

ARGUED AND DETERMINED 

IN THE 

UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



STERNBURG v. M. OOHEN & CO. et al. 

(Circuit Court of Appeals, First Circuit. December 18, 1918.) 

No. 1375. 

1. Bankruptcy <S=>228 — Référée— Finding. 

No arbitrary rule can be laid down for determining the weight wliich. 
sbould be attaehed to a linding of fact by a bankruptcy référée; but, as 
his position and duty are analogous to tliose of a spécial inaster, the rules 
applicable to a master's report apply to a référée' s flnding of fact, and if 
it is based on confllcting évidence, involving credlbllity, and tlie référée 
lias heard the witnesses, the District Judge should not disturb his flnd- 
ing, unless there is inost cogent évidence of mistalie. 

2. Bankruptcy <g=5228 — Rei'eked— Finding. 

A flnding of the référée, which vs^as mainly based on déduction from 
established facts, and which was to the opposite effect of an earlier re- 
port, may well be disregarded hy the trial court. 

3. Bankruptcy <S=>414(3) — Disciiaege— Failuke to Keep Books. 

On pétition of a bankrupt for discharge, held that, under the évidence, 
a déniai of the discharge, on the grouud that, with Intent to eonceal his 
flnaneial condition, the bankrupt concealed, destroyed, and failed to keep 
books, was warranted. 

Appeal from the District Court of the United S'tates for the Dis- 
trict of Massachusetts ; James M. Morton, Jr., Judge. 

In the matter of Israël Sternburg, bankrupt. On objections of M. 
Cohen & Co. and others, creditors, the pétition of the bankrupt for 
discharge was denied, and from the order ref using discharge (249 Fed. 
980) he appeals. Affirmed. 

Charles H. Dow, of Boston, Mass. (Samuel Sigilman, of Boston, 
'Mass., on the brief), for appellant. 

Joseph B. Jacobs, of Boston, Mass. (Jacobs & Jacobs, of Boston, 
Mass., on the brief), for appellees. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

ANDERSON, Circuit Judge. This is an appeal from an order of the 
District Court refusing the bankrupt bis discharge. The appellees 

®=jFor other cases see same topic & KEY-NUMliER in ail Key-Numbei-ed Dlgests & Indexes 
254 F.— 1 
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set forth four objections to the pétition for discharge, the first of 
which is: 

"That with intent to eoneeal hîs financlal condition he destroyed, coiiccaled 
and falled to keep books of account or records from wliich such condition 
might be ascertalned." 

The District Court sustained the first objection, and on that ground 
refused the discharge. The remaining objections were not passed 
upon. 

The essential facts are as follows: On December 19, 1916, an in- 
voluntary pétition was filèd by three friendly creditors against Içrael 
Sternburg. Prier to adjudication terms of composition were olïered 
which were referred to the référée to ascertain and report the facts. 
The référée reported against the offer, and the composition was not 
confirmed. The bankrupt's pétition for discharge was referred to the 
same référée to ascertain and report the facts. In the ref eree's report 
concerning the discharge he incorporated by référence the report made 
by him in relation to the offer of composition. 

It appeared that the bankrupt conducted a retail clothing store on 
Castle Street, Boston, selling wholly for cash, bis receipts averaging 
from $200 to $300 a week ; that his expenses for rent, light, help, and 
his own drawing account of about $60 per week, were $125. In the 
spring of 1916 the bankrupt got hard up for money, and went to every- 
body he could to raise it, paying money lenders at the rate of one per 
cent, per month. He borrowed from relatives and others with whom 
he long had had friendly relations. As to the lack of books, the réf- 
érée found in his first report, filed June 19, 1917, as follows: 

"Although tlie bankrupt had some years before kept a bock of account, I 
do not regard his failure to lîeep books in connection with his business con- 
ducted on a cash basis as sufficient to sustain the spécification, but taken In 
connection with his failure to account for or deposit moneys after November 
1.3, 1916, except for the one deposit of $307 on December 1, I regard such con- 
duet as evidencing an intent to conceal his true flnanclal condition. The 
transfer of a pollcy of Insurance to his wife, on which, he subsequently pîiid 
a premium in a substantial sum, the purchase for his wife of a valuable gar- 
ment even after the flling of the pétition In bankruptcy and payment therefor 
out of funds of which he was trustée for his creditors, and also the loss of 
at least $50 of sucli moneys in playlng cards witli Simons and Einstein, and 
the giving of a note to his nephew, Lew Goldman, for $250, the same being 
for certain commissions on sales extending over a long period on a percentage 
basis, which the bankrupt himself seemed in some doubt about, are important 
upon the question of good falth and proper conduct, which are essential élé- 
ments in cases where composition Is ofCered to one's creditors." 

In his second report, filed March 5, 1918, the référée, dealing with 
substantially the same spécifications, found as follows : 

"As to the others (i. e., the spécifications), as pointed out in my former re- 
port, there was hère a clear préparation for bankruptcy by the transfer of a 
pollcy of Insurance to his wife, and preferential payments (for, while the pé- 
tition was not voluntary, it was friendly), but the policy had little or no 
paid-up value, and its transfer was a matter of record. Preferential pay- 
ments, though in this case, I believe, clearly recoverable, and furnlshing the 
basis for niy recommending that the proposed composition was not for the 
best interests of creditors, will not in and of themselves bar a disehurge. 

"On the remaining spécifications it cornes to the matter of whether a cash 
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business, such as thls was, requires tlie kee-ping of IxioUs, as tlie wViole con- 
tention on the score of concealment of assets lias to do with the disposition 
of a sum net exceedlng $100, and probably even less, being tlie différence be- 
tween undoubted expenses and receipts whlcli bave now to be estahlisbed by 
oral évidence. It bas been impossible for me to regard the transactions of 
tliis bankrnpt In any other light than that of a man struggUng to get ont of 
bis dlfflculties, and tbat there was from start to finish no actual latent to 
conceal hls true financial condition. I tlùnk the case clearly distinguishable 
from In re Kaplan (D. C.) 245 Ffed. 222, botb as to tbe conduct of the bank- 
rupt before as well as after tbe pétition was filed." 

The District Court at the conclusion of the arguments gave oral 
judgment (thereafter reduced to writing) as follows : 

"It is évident tbat we are deallng hère with a banliruptcy whlch was es- 
sentially fraudulent; and the banlirupt's acts and omissions are to be ton- 
sidered with that fact in mlnd. The fallure was carefully prepared for, 
weeks ahead. Up to iXovomber 13th there bad been deposlts of more or less 
regularity In the banli. Beginning on that date they entirely ceased, with 
one ex('eption (sald to hâve been of borrowed money), whlch was made to 
meet a note coming due. As to bow mucli money was taken in durlng the tive 
or six weelis hetween that tlme and the appointment of the recelver on De- 
cember 29, 1916, tliere is not a ccrap of Ni'ritten évidence, and no évidence at 
ail except tho oral testimony of the bnnlvrupt. Ile was carefully forelayiug 
for bankruptcy durlng this interval, paying up the notes on whlch his broth- 
ers-in-law bad Indorscd, givlng bonds (which would be avoided by bankrupt- 
cy), with tbem or otber relatives as oureties, to dissolve attaohnients, etc. 
Altbough the gross receipts of his business were about $250 a week, and he 
saw failure abead, he kcpt absolutely no accounts of any kind. Even after 
the pétition was filed be contlnued to raake preferential payments to protect 
relatives, and to use money whlch he then bad for ganibling at cards. The 
aniount se lest was not, on his own statcment, large, but it was substantlal. 
See In re Shrlmer (D. C.) 228 Fed. 791, ;i(î Am. Baiikr. Eep. 404. 

"In spite of the iearncd referee's findlng» to tbe contrary, I eannot escape 
the conclusion that tbe fallure to keep anythlng in the way of accounts or 
raemoranda durlng the important interval just precodlng tbe failure was as- 
Bociated In the bankmpt's mind with his intention to go Into bankruptcy in 
such a way as to advantage his relatives and hluiself at tbe expense of his 
creditors, and was, in part at least, for the purpose of having no statements 
or accounts whlch would prove troublesome. See McKibbon v. Haskell, 28 
Am. Bankr. Rep. 588, 198 Fed. K'.O, 117 C. C. A. 34;? (C. C. A. 8th Clr.). 

"Tbe flllng of the pétition, wbile not divestlng tbe bankrupt of title to his 
property, eonstitutes hîm in effect a trustée for tbe beneflt of bis creditors 
from that tlme untll adjudication when tbat follows. Bailey, Trustée, v. Ba- 
ker Ice Machine Co., 239 U. S. 268, 275, 276, 36 Sup. Ct. 50, 60 L. Ed. 275. 
Grantlng that he bas power to dispose of his property in tbe ordinary course 
of business in tbe intervais, and even tbat he niay do so, by luakliig prefer- 
ential payments not taintcd with actual fraud (but without so deciding), he 
certalnly has no rlght to use his property for ganibling after tbe pétition Is 
filed ; and it seems probable that property so used Is fraiidulently conveyed 
within section 14; but it is unnecessary to décide tlils point." 

[1] In behalf of the bankrupt it is urged that tliis court should fol- 
low the second finding of the référée and reverse the finding of the 
District Court. Conceding that "no précise quantitive weight is in this 
district assigned to the findings of fact made by the référée" (In re 
Swift [D. C] 118 Fed. 348), the appellant contends nevertheless that, 
in so far as the referee's findings dépend upon the credibility of wit- 
ncsses seen and heard by him, that finding should not be disturbed 
unless he is clearly in error. We are content to foUow the doctrine laid 
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down by the Circuit Court of Appeals for the Sixth Circuit in Ohio 
Valley Bank Co. v. Mack, 163 Fed. 155, 89 C. C. A. 605, 24 L. R. 
A. (N. S.) 184, in an opinion by Circuit Judge (afterwards Justice) 
Lurton : 

"yio arbitrary rule can be laid down for detennining the weight which 
should be attached to a flnding of fact by a bankrupt référée. Hls position 
and duties are analogous, however, to those of a spécial master directed to 
take évidence and report his conclusions, and the rule applicable to a review 
of a referee's flnding of fact must be substantially that applicable to a mas- 
ter's report. Tilghman v. Proctor, 125 U. S. 137, 8 Sup. Ot. 894, 31 L. Eid. 
664 ; Davis v. Schwartz, 165 U. S. 631, 15 Sup. Ot. 237, 39 L. Ed. 28&; Emil 
Kiewert & Oo. v. Juneau, 78 Fed. 708, 24 C. C. A. 294 ; Tug River Co. v. Bri- 
gel, 86 Fed. 818, 30 C. O. A. 415. Much in both cases must dépend upon the 
character of the flnding. If it be a déduction froin established fact, the flnd- 
ing would not carry any great weight, for the Judge, having the saine facts, 
may as well draw inferences or deduce a conclusion as the référée. But, if 
the flnding is based upon conflicting évidence involving questions of credi- 
bility and the référée has heard the witnesses, much greater weight natu- 
rally attaches to his conclusion, and the weight of authority is that the dis- 
trict judge, while scrutiuizing with care his conclusions upon a review, 
should not disturb his flnding unless there is most cogent évidence of a mis- 
take and miscarriage of justice. Tjoveland on Bankruptcy, § 32a; In re 
Swift (I). C.) 118 Fe<l. 348 ; In re Rider (D. O.) 96 Fed. 811 ; In re Waxel- 
baum (D. C.) 101 Fed. 228; In re Stout (D. C.) 109 Fed. 794; In re Miner (D. 
O.) 117 Fed. 953." 

[2] In the case at bar the question for détermination is mainly, if 
not entirely, one of déduction from established facts. It does not 
turn chiefly upon questions of credibility arising in conflicting évi- 
dence. Moreover, the referee's conclusion in his second report that in 
this case "there was from start to finish no actual intent to conceal 
his [the bankrupt's] true financial condition," may be regarded as no 
more than offsetting his earlier conclusion to the opposite eiïect ; nor 
does his later report set forth any very satisfactory reason for his 
changed view concerning the bankrupt's intent. Under thèse circum- 
stances, the district judge was well warranted in drawing his own con- 
clusions from the admitted facts and évidence, little influenced by the 
last conclusion of the référée. 

[3] It is beyond dispute that the bankrupt against whom the friend- 
ly pétition was filed in December, 1916, found himself in embarrassed 
circumstances as early as the spring of that year. It is a reasonable 
inference, as found by the District Court, that he had bankruptcy in 
contemplation for a considérable time before the friendly pétition was 
filed. During that period he did what he could to exonerate the rela- 
tives from whom or on whose crédit he had borrowed. He transferred 
an Insurance policy to his wife on November 2, 1916, and thereafter- 
wards, on or about December 10, 1916, paid a substantial sum as 
an overdue premium on that policy. Apparently that sum was $137; 
the record is not entirely clear as to the amount. Even after the 
the filing of the pétition in bankruptcy he indulged himself in friendly 
games of poker with his relatives, losing to them at least $50 of money 
which obviously belonged to his creditors. Under thèse circumstances, 
inferences in favor of his good faith in changing his meager bookkeep- 
ing methods are not easily drawn. 
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While, as the référée finds, his mère failure to keep ordinary books 
of account for a cash sales business would not in and of itself be a bar 
to his discharge (compare In re Hodge [D. C] 205 Fed. 824, 826, 
and In re Newbury and Dunham, 209 Fed. 195, 126 C. C. A. 207), yet 
the bankrupt's failure to make after November 13 any deposits in 
the bank account, which he did keep, is persuasive évidence that he 
intended thereby to conceal his real financial condition. A deposit 
bock and a check book showing the disposition of cash may be most 
important means of determining the fînancial condition of a small mer- 
chant carrying on a business like that of the bankrupt. There is no 
adéquate explanation of his failure after November 13 to make de- 
posits as he had hitherto done. It is argued that he used the proceeds 
of his cash sales mainly in paying seven notes aggregating $1,625. Un- 
doubtedly thèse payments would account for part of the proceeds of 
the sales; but the very fact that he paid thèse in cash instead of by 
check from deposits regularly made warrants an inference that he may 
hâve received, as the appellees claim, sums substantially in excess of 
the amounts thus accounted for. At any rate, as found by the District 
Court, his utter failure during this critical period, when he was in con- 
templation of bankruptcy, either to make any deposits from the pro- 
ceeds of sales, or by any other method of bookkeeping to keep track of 
the amount of money which he received, and his disposai thereof, fuUy 
sustains the finding of the District Court "that his failure to keep 
books was with intent to conceal his financial condition." 

The finding of the District Court sustaining the first spécification 
and denying the bankrupt his discharge must be afifirmed. 

The decree of the District Court is affirmed, and the appellees re- 
cover their costs of appeal. 
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SAMR V. McCAW,UM. 

(Circuit Court of Appeals, First Circuit. October .3, 1918. Pétition for 
Kehearing, December 11, iOlS.) 

Nos. 1334, 1335. 

, Coltl'OliATIONS ©^^3109(1) — SUBSCRIPÏIONS TO SïOOK — CoNSTKUCTION OF CON- 
TRACT. 

Aulhority giveii syudifate munasers by in'li several signer of an un- 
derwritinsr as^reeineiit for the stock of a corjioi-ation to Ivorrow money to 
the amount of his subsfriirtion, to make Immédiate payment for the 
stock, 'niiion such terms" as they niijjht be aille to arrange with the 
lenders, and to pledge tlie agreement as seenrity, Jicld broad enough to em- 
power them to exécute their note to tlie corporation and to deposit nie 
agreement with a trustée as collatéral. 
CoEPOEATio.\s <®=3i>2 — Capital Stock — I.eoamty of Issue. 

Under (Jeneral Cori)oratlon Law N. ,T. § 48, iirovidlng that nothlng but 
money shall be considered as payment for capital stock of a coi'poration, 
except in case of purchase of pr()i)erty, where a note was made to a 
corporation in which It sold partlcli)atio]i certlflcates for cash, stock 
issned to the amomit of such cash was full-paid and valld. 
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3. CoEPOBATioNS <S=>148(2) — Stock Underwritino Aqbeement — Construc- 

tion. 

Wliere an underwriting agreement for stock of a corporation autlior- 
ized syndieate managers to borrow money to pay for the stock, and to 
pledge the agreement as securlty, "without the duty on the part of sueh 
lender to inqtiire into the performance hy the syndieate managers of any 
of their obligations hereunder," the rights of lenders could not be 
affected by the fact that the money borrowed was not ail applied to me 
purchase of stock. 

4. Corporations <S=>123(10) — Stock Undeeweiting Agreement — Action bt 

Pledgee. 

The déclaration in an action by a trustée on an underwriting agree- 
ment for stock of a corporation, which in accordauce with Its terms was 
pledged with plaintifC to secure a note in which participation certiti- 
cates were issued and sold, held to state a cause of action in favor of the 
holders of such certificates. 

In Error to the District Court of the United States for the District 
of Massachusetts ; James M. Morton, Jr., Judge. 

Actions by Thomas E. Wing, trustée, against Alexander Sedgwick 
and against Alexander McCallum. Judgments for défendants (244 
Fed. 199), and plaintiff brings error. Judgments vacated, and cases 
remanded. 

Burt D. Whedon, of New York City (Phihp W. Russell and Wing & 
Russell, ail of New York City, and C. A. Hight and Coolidge & Hight, 
ail of Boston, Mass., on the brief), for plaintiff in error. 

Hector M. Hitchings, of New York City, and William R. Sears, 
of Boston, Mass. (Whipple, Sears & Ogden, of Boston, Mass., on 
the brief), for défendants in error. 

Before BINGHAM and JOHNSON, Circuit Judges, and BROWN, 
District Judge. 

BINGHAM, Circuit Judge. Thèse are writs of error from judg- 
ments in favor of the défendants in the United States District Court 
for Massachusetts upon demurrers to déclarations. Each action was 
brought against an underwriter to recover his individual subscrip- 
tion to an underwriting agreement which was pledged with the plain- 
tiff, as trustée, to secure a certain loan or loans provided for in the 
underwriting agreement, as will hereaf ter more particularly appear. 

The déclarations in each action were the same, the only différence 
being in the amouçt of the individual underwriter's subscription and 
the sums due thereon. In No. 1334 it was alleged: (1) That the 
plaintiff was a citizen of the state of New York; (2) that the défend- 
ant was a citizen of Massachusetts ; (3) that on or about the Ist day 
of September, 1907, the défendant, desiring to provide for the pur- 
chase of certain shares of the capital stock of the Refugio Syndicale, 
a New Jersey corporation, made a contract, in writing, with George 
W. McElhiney and Ernest A. Wiltsee, called therein "syndieate 
managers," whereby the défendant undertook to pay $9,200 to the 
said McElhiney and Wiltsee as such syndieate managers, at the times 
and upon the terms and conditions therein set out (a copy of the con- 
tract, marked "Schedule A," was annexed to the déclaration and 

<g:;=DFor other cases see same topic & KEY-NUMIiEK in ail Key-Numbered Digests & Indexes 
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made a part thereof) ; that within 90 days from the date of said con- 
tract subscriptions to the amount of at least $500,000 were made there- 
to, so that the said contract, in accordance with its terms, became 
binding and effective, and thereafter subscriptions to the full amount 
of $8(X),000 were made to said contract ; (4) that thereafter, and pur- 
suant to the contract (Schedule A), and to carry out the purpose and 
provisions thereof, the said McÈlhiney and Wiltsee subscribed as 
such syndicate managers, and agreed to take and pay for 8,000 shares, 
of the par value of $100 each, of the capital stock of Réfugie Syn- 
dicate; (S) that the said syndicate managers, being by the contract 
(Schedule A) authorized to borrow the sum of $800,000 and to incur 
a liability for the interest thereon as such syndicate managers, for 
the purpose of paying for the aforesaid stock so subscribed for, did, 
pursuant to the terms of said contract, make and exécute and deliver, 
as syndicate managers, their promissory note, payable on March 1, 
1909, to bearer, for the sum of $800,000, and said syndicate managers, 
as therein authorized, pledged said contract (Schedule A) as collat- 
éral security for the payment of their said note, together with the 
capital stock of Refugio Syndicate held by them as syndicate mana- 
gers, with the Guardian Trust Company of New York, as trustée 
under a certain agreement in writing dated March 2, 1908, a copy of 
which is annexed hereto, made a part hereof, and marked "Schedule 
B" ; that the aforesaid note was duly certified by the trustée in ac- 
cordance with the provisions of said Schedule B ; (6) that on the same 
day, to wit, March 2, 1908, Refugio Syndicate, desiring to realize 
upon the said $800,000 note before the date of its maturity, in ac- 
cordance with a plan and agreement arrived at between it and the 
said syndicate managers before the exécution and delivery of said 
note under which participations in said note could be advantageous- 
ly sold, made an agreement in writing with the Guardian Trust Com- 
pany of New York, under which agreement it deposited with the 
Guardian Trust Company of New York the said $800,000 note and 
provided for the issue by the said Guardian Trust Company of New 
York of certificates of participation in said note to purchasers there- 
of (a copy of the agreement, called the "deposit agreement," marked 
"Schedule C," was annexed to the déclaration, and made a part there- 
of) ; (7) that af ter January 1, 1909, and at least 30 days prior to March 
1, 1909, the syndicate managers called upon défendant to pay on March 
1, 1909, the amount agreed to be paid by him in his said contract 
(Schedule A) ; (8) that the défendant failed and refused, and still re- 
fuses, to pay the said amount, except the sum, of $1,150 on or about 
Tuly 15, 19Ô9, and the sum of $1,150 on or about March 18, 1910; 
\9) that on March 1, 1909, the aforesaid note for $800,000 matured, 
was duly presented for payment, and was not paid, and is still un- 
paid; (10) that on or about the 28th day of September, 1910, there 
were outstanding certain participations in the said $800,000 note, 
and at that time, by agreement between the Guardian Trust Company 
of New York, Refugio Syndicate, and the holders of such outstand- 
ing participation certificates, the so-called deposit agreement, a copy 
of which is marked "Schedule C," was canceled, and the said $800,- 
000 note was redelivered by the Guardian Trust Company of New 
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York to Refugio Syndicate, and the then holders of participations 
therein accepted from Refugio Syndicate its certificates of participa- 
tion in the place and stead of certificates of participation theretofore 
issued to them by the Guardian Trust Company of New York; (11) 
that on September 28, 1910, the Guardian Trust Company of New 
York, by instrument in writing and in accordance with the provisions 
of agreement, Schedule B, resigned as trustée, which said résigna- 
tion was duly accepted and consented to, and upon the same day, to 
wit, September 28, 1910, the plaintiff was duly appointed trustée in 
the place of Guardian Trust Company of New York, duly qualified 
as substituted trustée, and is now, and ever since has been, acting 
as such substituted trustée; (12) that on September 28, 1910, Consol- 
idated Gold Fields of South Africa, Limited, a corporation duly or- 
ganized and existing under the laws of the kingdom of Great Britain, 
loaned to said Refugio Syndicate the sum of $300,000 upon the prom- 
issory note of said Refugio Syndicate dated the same day, wherein 
it promised to pay the sum of $300,000 to Consolidated Gold Fields 
of South Africa, Limited, on or before one year from date thereof ; 
(13) that as collatéral security for the payment of said note, said 
Refugio Syndicate delivered to said Consolidated Gold Fields of 
South Africa, Limited, the said $800,000 note of the syndicate man- 
agers (subject to outstanding participations therein), which said note 
was, a*id still iè, secured by the trust agreement, Schedule B, hereto 
annexed; (14) that on October 25, 1911, the said $300,000 note of 
Refugio Syndicate being past due and unpaid, Consolidated Gold 
Fields of South Africa, Limited, sold the said $800,000 note of the 
syndicate managers at public auction in the city of New York, and 
the same was bid in by James McDougall, the highest bidder, at such 
sale, for the account of said Consolidated Gold Fields of South Af- 
rica, Limited, the présent owner and holder of said note, subject to 
the said outstanding participations therein; (15) that the plaintiff 
has at ail times since September 28, 1910, been ready, able, and will- 
ing, and he hereby offers, to transfer and deliver to défendant upon 
payment of the balance due under his said agreement (Schedule A) 
the amount of stock in Refugio Syndicate which, under paragraph 
second of said agreement, he is entitled to receive; (16) that the pay- 
ment of the amount due and owing as alleged in paragraphs seventh 
and eighth herein — namely, $6,900 — was furthcr demanded of the de- 
fendant by the plaintiff, duly acting as trustée for the holders of the 
aforesaid note and participations therein (for whose benefit this suit 
is broiight) on November 1, 1911, but no part thereof has been paid ; 
(17) that ail the acts of said syndicate managers in connection with 
the making and delivery of their said $800,000 note to Refugio Syn- 
dicate, the pledging of the contract (Schedule A) and the stock of 
Refugio Syndicate as security for said note with Guardian Trust 
Company under the agreement, Schedule B, and the deposit of said 
note by Refugio Syndicate with Guardian Trust Company and the 
issuance and sale of participations therein under the agreement, Sched- 
ule C, were done with the full knowledge and consent of the défend- 
ant, who afterwards ratified and approved the same. 

The grounds of demurrer assigned by the défendant are: (1) The 
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déclaration does not state a légal cause of action ; (2) that it f ails to 
State a légal cause of action substantially in accordance with the pro- 
visions of chapter 173 of the Revised Laws of Massachusetts; (3) 
that it fails to state a légal cause of action for the reason that it ap- 
pears therefrom that the plaintiff brings the same as trustée appointed 
in the place of Guardian Trust Company of New York under an 
alleged agreement or agreements, and that it appears from said déc- 
laration that upon the same day upon which the plaintiff allèges that 
he was appointed the agreement or agreements aforesaid were canceled 
and a certain $800,000 note therein dealt with was delivered up, so 
that it appears that from and after said 28th day of September, 1910, 
it was impossible for the plaintiff to be trustée by reason of said 
agreement or agreements, or otherwise, in the premises, so that he 
has no standing to bring this action ; (4) that it fails to state a légal 
cause of action for the reason that it appears therefrom that the 
plaintiff brings the same as trustée appointed in place of Guardian 
Trust Company of New York under an alleged agreement or agree- 
ments, and that it also appears from said déclaration that Guardian 
Trust Company had sold the $800,000 underwriting agreement, there- 
in referred to, to Consolidated Gold Fields Company, Limited, there- 
in mentioned, and that by and through said sale it had parted with 
ail power over said underwriting agreement and with ail power or 
right to sue on the same, so that it appears that the plaintiff could 
hâve no power as its successor to bring suit thereon. 

We do not fînd it necessary to say more with référence to the third 
and fourth grounds of demurrer than that they are not well found- 
ed in fact. The déclaration does not set forth, as the défendant states, 
that upon the same day upon which the plaintiff was appointed trus- 
tée the trust agreement, under which bis appointment was effected, 
was canceled. Nor is it alleged in the déclaration that the Guardian 
Trust Company of New York, which preceded the plaintiff as trus- 
tée, had sold the underwriting agreement to the Consolidated Com- 
pany prior to plaintiff's appointment. The sole question, therefore, 
is whether the déclaration states a légal cause of action. 

[1] The action is brought upon the underwriting agreement of 
September 1, 1907, which was entered into between McElhiney and 
Wiltsee as syndicate managers and the défendant and others as un- 
derwriters. In this agreement it appears that a corporation known as 
the "Refugio Svndicate," having an authorized capital stock of $1,- 
000,000, consisting of 10,000 shares of the par value of $100, had 
been organized under the laws of New Jersey ; that each underwriter 
had paid for and owned such proportion of 2,000 shares of the stock 
of the company as his subscription to the underwriting agreement 
bore to the total subscriptions thereto ; that the underwriters were 
désirons of providing for the purchase of the remaining 8,000 shares 
of the stock, and in view of that entered into the agreement whereby 
they appointed the syndicate managers their agents, with certain pow- 
ers as to borrowing money and as to pledging securities therefor. 
In this agreement each underwriter bound himself to assign to the 
managers the number of shares of stock then owned by him in the 
2,000 shares previously purchased, and to receive therefor from the 
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managers a certificate showing his interest in the syndicate. He also 
agreed to pay the amount of his subscription as it appeared upon the 
contracî, and was to receive for each $800 of his subscription "$1,000 
face value in said capital stock." The subscription of each under- 
writer was to be paid in cash upon the call of the managers, and in- 
dorsed on the aforesaid certificates of interest, but no call was to be 
made prier to January 1, 1909, except in a certain case not necessary 
to mention. After January 1, 1909, calls were payable upon 30 days' 
notice. Each subscriber severally, and not jointly, authorized the 
managers to borrow from any lender or lenders "a sum not to exceed 
in principal indebtedness his cash subscription" for such period as 
would make the same due not earlier than March 1, 1909, and "upon 
such terms" as the managers should be able to arrange with the lend- 
ers, and to secure such loan or loans each subscriber severally author- 
ized the managers to pledge therefor his subscription to the under- 
writing agreement duly assigned, his shares of the stock previously 
paid for and the new capital stock therein underwritten. It was also 
provided that the note or obligations of the managers should be bind- 
ing upon the underwriters in favor of the lender or its assigns, with- 
out the duty on the part of such lender to inquire into the perform- 
ance by the managers of any of their obligations thereunder. The 
managers were authorized, upon the written approval of a majority 
in interest of the underwriters, to sell the whole or any part of the 
stock for cash at 125 per cent, of its nar value, but in case they did not 
sell the same prior to March 1, 1909, then said stock, upon fuU pay- 
ment in cash of the underwriters' subscriptions, was to be divided 
among the underwriters. In case of the default of an underwriter 
in the performance of any of his agreements the managers had the 
right to exclude him from further interest in the underwriting agree- 
ment and to forfeit any payment he may bave made thereunder, ànd 
in case of default in the payment of any amount agreed to be paid by 
the underwriter thereunder, the lender or lenders had the right to 
sell the stock pledged at public or private sale, and the proceeJs, after 
payment of the expenses incident to the sale, were to be applied by 
the lender to the payment of the obligation of the defaulting under- 
writer, who was to remain liable for any deficiency. The agreement 
was not to become binding unless subscriptions to the amount of $500,- 
000 were made within 90 days from its date. The managers were 
to hâve the sole direction, management, and conduct of the syndicate, 
and the enumeration of particular or spécifie powers was not to be 
considered as in any way limiting or abridging the gênerai power or 
discrétion intended to be conferred upon and reserved to them for 
the purposes of the agreement. 

According to the allégations of the déclaration, the managers, hav- 
ing entered into the foregoing contract, in pursuance thereof and for 
the purpose of carrying it into effect, subscribed and agreed to pay 
for 8,000 shares of the stock of Refugio Syndicate. Thereafter, on 
March 2, 1908, they made the;ir promissory note for $800,000, pay- 
able to bearer March 1, 1909, and delivered the same to Refugio Syn- 
dicate for the purpose of paying for said stock in accordance with a 
plan and agreement between them and the company entered into be- 
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fore the delivery thereof, whereby participations in said note could 
be sold and sums realized for the payment of the stock, and as col- 
latéral to the note and the borrowing thereon, they pledged with the 
Guardian Trust Company of New York, as trustée under a trust 
agreement of the same date, to wit, March 2, 1908, the underwriting 
agreement, Schedule A, and ail of the capital stock of the Refugio 
Syndicate (the terms of the pledge are set out in the trust agreement, 
Schedule B), and that on the same day, to wit, March 2, 1908, the 
Refugio Syndicate, in accordance with the plan and agreement ar- 
rived at between it and the managers before the exécution and de- 
livery of the note under which participations in said note could be 
advantageously sold, made an agreement with the Guardian Trust 
Company of New York under which it deposited with the Trust Com- 
pany the $800,000 note and provided for the issue by the Trust Com- 
pany of participation certificates in the note to purchasers thereof 
(this is the deposit agreement, Schedule C). 

[2] The chief contentions of the défendant are that the arrange- 
ment, under which the $800,000 note was deposited by the managers 
through the Refugio Syndicate with the Trust Company and the is- 
suance of participation certificates thereon, was not a borrowing within 
the powers conferred upon the managers under the underwriting 
agreement, Schedule A, and consequently the pledging of the under- 
writing agreement and of the stock was unauthorized within the terms 
of that agreement, and further that, inasmuch as the gênerai corpora- 
tion law of New Jersey (section 48), under the laws of which state 
the Refugio Syndicate corporation was organized, provided that "noth- 
ing but money shall be considered as payment of any part of the cap- 
ital stock of any corporation organized under this act, except as here- 
inafter provided in case of the purchase of property," the stock is- 
sued was illégal, and was not a considération for the note or the bor- 
rowings obtained through the participation certificates issued thereon, 
that the stock was not only illegally issued, but that it was not full- 
paid stock, and that the underwriting agreement contemplated that 
the defendant's liability to pay his underwriting subscription was 
conditioned upon his receiving f ull-paid stock legally issued. 

We hâve heretof ore pointed out that, by the underwriting agreement, 
each subscriber for himself, and not jointly, authorized the managers 
to borrow for him a sum not to exceed "in principal indebtedness" 
his subscription, and that it was within their discrétion to détermine 
whether the borrowing should be on a single note for $800,000 or on 
notes for différent amounts in the aggregate not exceeding $800,000, 
and that in either event the liability of an individual underwriter 
therefor should not exceed in principal indebtedness his individual 
subscription, and that they were not confined to any particular method 
of borrowing. The déclaration allèges that participation certificates 
in the $800,000 note were issued by the Guardian Trust Company 
to the Refugio Syndicate, under which borrowings were had, and that 
the suit was brought by the trustée for the benefit of the holders of 
the participations and the note. Such being the case, we are of the 
opinion that, so far as money was obtained on participation certifi- 
cates by the Refugio Company under the arrangement above set forth. 
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borrowings were made by the managers within tlie terms of the 
underwriting agreement, and that the stock issued by the Refugio 
Syndicate to an amotint équivalent to the money thtis received was 
fuU-paid stock. 

But the défendant says that the managers were not authorized by 
the underwriting agreement, Schedule A, to pledge the underwriting 
subscriptions and the stock witli the Guardian Trust Company as 
trustée in the manner and according to the teims provided in the trust 
agreement, Schedule B ; that the underwriting agreement only con- 
templated a pledge to the lender or lenders, and not the payment of 
expenses of a trustée for rendering services as provided for in the 
trust agreement, Schedule B. The underwriting agreement, however, 
authorized the managers to borrow on behalf of each underwriter 
"upon such terms as the syndicate managers may be able to arrange 
with the lenders," and to pledge for "said loan or loans his subscrip- 
tion hereto duly assigned to the satisfaction of the lender or lenders," 
and also the capital stock. As they were authorized by each under- 
writer to borrow "a sum not to exceed in principal indebtedness his 
cash subscription" (in the aggregate $800,000), in such sums and from 
such number of lenders as they deemed best, and "upon such terms 
as they were able to arrange with the lenders," and to pledge the 
securities in a manner "to the satisfaction of the lender or lenders," 
it cannot be doubted but that the parties contemplated a trustée might 
be appointed with whom the securities might be pledged to secure the 
loan or loans, and that provision might be made for paying the trus- 
tée for his services. 

[3] It is évident that the underwi'iters hoped and expected to re- 
ceive full-paid stock on payment of their subscriptions, but it is 
equally évident that their hopes and expectations were based upon 
their confidence in their agents, the managers, in seeing that the 
money raised through the borrowings reached the hands of the Re- 
fugio Syndicate; for they expressly stipulated in their underwriting 
agreement, that "the note or other obhgations of the syndicate man- 
agers shall be binding upon the subscribers and their assigns in fa- 
vor of the lender and its assigns, and without the duty on the part of 
such lender to inquire into the performance by the syndicate managers 
of any of their obligations hereunder." The lenders being under no 
obligation to see that the money borrowed was applied to the payment 
of the stock, the underwriter's obligation to pay his subscription was 
not conditioned upon his receiving full-paid stock. 

It is alleged that on September 28, 1910, the Guardian Trust Com- 
pany resigned as trustée and that the plaintiff was duly appointed in 
its place. Article 13 of the trust agreement, Schedule B, provided for 
and authorized such action, and rightly, as we think, within the con- 
templation of the underwriting agreement. 

It is further alleged that on September 28, 1910, by agreement be- 
tween the Guardian Trust Company, the Refugio Syndicate and the 
holders of the then outstanding participation certificates, the deposit 
agreement, Schedule C, was canceled, and the $800,000 note was turn- 
ed over to the Refugio Syndicate, and that the Refugio Syndicate then 
issued, in exchange for participations then outstanding, its partiel- 
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pation certificates. It is not alleged that the cancellation of the de- 
posit agreement was with the agreement and consent of the managers 
who were the agents of the underwriters. It would seem that, inas- 
much as the deposit agreement, under which the note was deposited 
with the trustée and the participations were issued, was authorized 
by the managers, and their anthorization was essential to constitute 
a borrowing by them under the authority conferred by the underwrit- 
ing agreement, its cancellation in the absence of their consent could 
not hâve been efifected. Its attempted canceUation, however, would 
not afifect the rights of the then holders of outstanding participations 
to the extent that they had advanced money on the certificates. 

[4] It is further alleged that, after the cancellation of the deposit 
agreement, Schedule C, the Refugio Syndicate borrowed $300,000 of 
the Consolidated Gold Fields Company and pledged the $800,000 note, 
subject, however, to the participations then outstanding, to secure 
said loan ; that this note not having been paid, the Gold Fields Com- 
pany sold the $800,000 note at public auction for the purpose of fore- 
closing the security, and became the purchaser at the sale. This trans- 
action, to the extent that borrowings were had on the $800,000 note, 
if entered into with the consent of the managers and for the pur- 
pose of paying for the stock, would not contravene the authority con- 
ferred upon them by the underwriting agreement, but, to the extent 
that it put it in the power of the Gold Fields Company to acquire an 
iiiterest in the $800,000 note beyond the sum so loaned, it would be 
in contravention of the underwriters' agreement, and, whether donc 
with or without the consent of the managers and for the purpose of 
paying for the stock, the Gold Fields Company would acquire nothing 
in the $800,000 note, over and above the sum actually loaned. It is 
not alleged, however, that the $300,000 was borrowed to pay for the 
stock and with the managers' consent. In the absence of such allé- 
gations this loan could not be regarded as a borrowing by the man- 
agers within the contemplation of the underwriting agreement, and 
the underwriting subscriptions would not be collatéral thereto. While 
we think the déclaration does not state a cause of action as to the 
$300,000 loan, we are of the opinion that it does state one in so far 
as recovery is sought in behalf of the owners, légal or équitable, of 
participation certificates issued for sums loaned upon them. 

The défendant Sedgwick's subscription was for $9,200, and the 
managers were authorized to borrow for him that amount, and, as 
by the terms of the underwriting agreement he bound himself to pay 
that sum, we think the plaintifï is entitled to recover the same, less 
the payments he had made; but, inasmuch as it is apparent that the 
borrowings had did not equal the sum of $800,000, the plaintiff would 
be bound to hold and pay over to the managers for the Refugio Syn- 
dicate such part of the sum recovered as exceeded the amount re- 
quired to pay Sedgwick's proportionate part of the borrowings actual- 
ly made. We also think Sedgwick is bound to pay the interest on 
his proportionate part of the loan and his proportionate part of the 
reasonable expenses incurred by the trustée, the managers having been 
authorized to fix the terms of the borrowing and pledge. 

It does not seem to us that the New Jersey statute prevents the 
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plaintiff from maintaining this action. If it be assumed that the stock 
was illegally issued, that would not invalidate the underwriting agree- 
ment for that agreement did not contemplate the procurement of an il- 
légal issue of stock. The lenders had nothing to do with the procure- 
ment of the stock or with seeing that it was legally issued. This was a 
matter that the underwriter intrusted to the managers, and the lenders, 
through the trustée, were bound only to turn over, on the payment of 
his subscription, the underwriter's proportionate part of the stock 
pledged. 

What we hâve said as to No. 1334 applies with equal force to No. 
1335. The demurrers in each action must be overruled. 

The judgments of the District Court are vacated, and the cases 
are remanded to that court for further proceedings not inconsistent 
with this opinion, with costs to the plaintifïs in error. 

On Pétition for Rehearing. 

PER CURIAM. In our opinion handed down the 3d day of Oc- 
tober, 1918, the questions intended to be decided were only such as 
were raised by the demurrer to the déclaration. No question was pre- 
sented, or could hâve been presented, as the pleadings then stood, 
as to whether the défendant had a défense which he might set up to 
defeat the plaintifif's right to recover any surplus due on Sedgwick's 
underwriting agreement over and above the amount borrowed on par- 
ticipation certificates for his benefit, and nothing in our opinion pre- 
cludes him from making such défense. The déclaration stated a pri- 
ma facie case entitling the plaintifï to recover the full amount of the 
subscription, holding the surplus, if any, for the benefit of the man- 
agers or the Refugio Syndicate, and this is ail that was meant by 
the passages in our opinion referred to in the defendant's pétition for 
rehearing. 

The plaintifï's déclaration alleged that Sedgwick's underwriting 
subscription was for $9,200, and that he had paid thereon the sum of 
$2,300. It did not appear how many certificates of participation were 
outstanding or the amount held by Sedgwick, and we did not con- 
sider his right to set them up as a défense to the action. 

What is hère said with référence to Sedgwick applies with equal 
force to McCallum. 

The pétition for rehearing is denied. 
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(Circuit Court of Appeals, First Circuit December 6, 1918.) 

No. 1345. 

Tbiai, <®=»232(3) — Insteuctions— Dn^TiES of Jubt. 

An instruction approved ttiat, while a juror should not liglitly surren- 
der an opinion which he conselentiously holds, when he flnds himself in 
minorlty he should stop and consider whether he is more llkely to be 
surely right than the majority upon a question about which there caa 
be no absolute certalnty. 
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In Error to the District Court of the United States for the Dis- 
trict of New Hampshire ; Edgar Aldrich, Judge. 

Action at law by Thomas Stewart against the Boston & Maine 
Railroad. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

See, aiso, 241 Fed. 991, 154 C. C. A. 663. 

Edward K. Woodworth, of Concord, N. H. (Streeter, Demond, 
Woodworth & Solloway, of Concord, N. H., on the brief), for plaintiiï 
in error. 

Alexander Murchie, of Concord, N. H. (Hollis & Murchie, of Con- 
cord, N. H., on the brief), for défendant in error. 

Before BINGHAM and JOHNSON, Circuit Judges, and MOR- 
TON, District Judge. 

JOHNSON, Circuit Judge. The défendant in error, hereinafter 
called the plaintiff, sufïered a very severe injury at Manchester, N. 
H., on October 6, 1914, which resulted in the loss of one.leg below 
and the other above the knee, by reason, as he alleged, of the négli- 
gence of the plaintiff in error, hereinafter called the défendant. He 
was employed in the dye house of the Amoskeag Manuf acturing Com- 
pany, and had left his home a little before 7 o'clock in the morning 
to go to his work, and while on his way through the yard of the 
Amoskeag Company was using a part of the track of the défendant 
Company, where the space between the rails was planked over and 
used by employés of the Amoskeag Company in passing to and from 
their places of employment. He was proceeding toward the north, 
and had reached a point in the vicinity of the northwest corner of the 
boiler house of the Amoskeag Company when he saw a shifting train, 
composed of an engine and several cars, coming south on the same 
track on which he was walking. He testified that when the engine was 
within about 100 feet from him he attempted to step from the track 
over the east rail, but that his left foot was caught and securely held 
by what he thought at the time was a switch ; and, although he claim- 
ed he shouted, he did not attract the attention of the engineer or the 
fireman on the engine, both of whom testified that they did not see 
him and did not know an accident had occurred until after they had 
stopped the train upon a signal from one of the trainmen. 

The négligence alleged by the plaintiff was the failure of those oper- 
ating the train to discover his situation and stop the train before it 
reached him. The plaintiff introduced the évidence of two witnesses 
who saw him just before the accident when he was trying to extricate 
his foot, and one of whom started to go to his assistance, but did not 
reach him before the accident happened. 

The défendant claimed that the plaintiff was not injured because his 
foot was caught, but that he was struck by one of the cars of the pass- 
ing train as he attempted to pass between the train and a railing at the 
northwest corner of the boiler house; that the distance between this 
railing and a large freight car was only about 3 inches, and that the 
plaintiff was struck at this point by a wide car — a Pennsylvania Rail- 
road car — and knocked down under the wheels of that car. It intro- 
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duced évidence to show that the plaintiff was not upon the track in 
front of the engine as the train approached, but had reached the rail- 
ing at the corner of the boiler house after the engine went by and 
several cars had passed; the Pennsylvania Raiiroad car being the thir- 
teenth car in the train from the engine. It became, then, a disputed 
question of fact whether the plaintif! received his injuries as he claim- 
ed, or whether they were the resuit of his own lack of care in placing 
himself where he could be struck by one of the passing cars. 

There was no switch near the northwest corner of the boiler house 
and the maximum distance hère between the planking and the east 
rail was 2i/ij inches, which was the exact width of the heel of the shoe 
worn by the plaintiff at the time of the accident; but the sole of his 
shoe was 3% inches wide. South of the northwest corner of the boiler 
house there was a guard rail next the east rail, the distance between 
which and the east rail was much wider than between the planking and 
the rail. 

The case was tried twice in the District Court, and at the first trial 
a verdict was returned for the défendant, which was set aside and a 
new trial granted by the trial judge because of newly discovered évi- 
dence. At the second trial the plaintiff testifîed that he thought he 
was a little north of the corner of the boiler house at the time of the 
accident; that he thought his foot was caught in a switch, but could 
not swear to it; that he thought the whole of his foot was caught, 
but was not certain, but that it was firmly held, so that he could not 
move it. On cross-examination, when shown a photograph of the 
tracks and seeing there was no switch near the northwest corner of 
the boiler house, he testified as follows: 

"And when you first told about this accident, and for some time after- 
wards, you .stated tliat your foot was cauglit in a switch, didn't you? A. I 
dld, and I thought that. 

"And when you were a.sked If that was so, when you were asked If the 
plante, the boards, or the planking between the rails had anything to do 
whatever with your foot being caught, you were very sure it did not? A. I 
don't think It did. 

"As a matter of fact, you now think that your foot was caught between 
the planlcing and the rail, do you not? A. It must be because there Is no 
switch there, what you call It, I don't know the names. 

"A switch? A. It must hâve been something of that kind." 

The witness was then shown a mark "like a sort of a double cross 
in pencil on the planking" in the photograph, which it was claimed 
by counsel was made by the plaintiff at the first trial as indicating 
where he thought the accident occurred, and was agked if that did not 
"indicate about the place where you were when your foot was caught," 
and his answer was : 

"Oh, well, that niight be a little this way or that way ; but that Is as near 
as I can — I couldn't say it was there in a certain place, you know ; but that 
is as near as I can tell It" 

The défendant requested the presiding Judge to instruct the jury, 

first : 

"There Is no évidence to warrant a finding that the plaintlfi! was caught 
by anything except between the east rail aud the planking." 
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Second : 

"There is no évidence to warrant a fiiidiiig that tlie accident liappened at 
any point except opposite some ])ortiori of tlie railing extendinj^ iiorth from 
tlie corner of ttie boiler liouse and at a point north ot tlie boiler house," 

The failure of the court to give thèse instructions is assigned as 
error. The court correctly instructed the jury that the principal ques- 
tion was whether the plaintiiï was caught at ail, either between the 
planking and the rail or between the guard rail and the rail ; that the 
négligence alleged was not in the construction of the roadbed in any 
particular place, but the failure of those in charge of the train to see 
the situation of the plaintifï and stop the train before it reached him. 

Whether the plaintifï was caught at ail, and where he was caught, 
were questions of fact for the jury under ail the évidence in the case, 
and the instructions requested, if given, would hâve taken their dé- 
termination from the jury. We think there was no error in refusing 
to give them. Whether the plaintifï was caught and held so he could 
not extricate himself, or received his accident as claimed by the de- 
fendant, was a pure question of fact whose détermination was pe- 
culiarly within the province of a jury. Neither the plaintifï nor any 
of the witnesses could locate the exact spot where the accident oc- 
curred, which is not strange in view of the excited condition in which 
they must hâve been. 

After the jury had had the case under considération from 3 :30 p. m. 
on the day when it was committed to them, until 10 o'clock the next 
day, they were called in by the presiding judge and given further in- 
structions, and to thèse instructions the défendant seasonably except- 
ed, and assigns them as error. The court called the attention of the 
jury to the case of Commonwealth v. Tuey, 8 Cush. (Mass.) 1, which 
he told them had been adopted by the Suprême Court of New Hamp- 
shire in the case of Ahearn v. Mann, 60 N. H. 472 ; and also that in 
the Massachusetts case and in the New Hampshire case it was held : 

"That those in the minority should not nnreasonal)ly stand upon theîr own 
opinions, but should be aduioulshed by the fact that the nia.iority of their as- 
sociâtes were assembled with them for the sanie purpose, and with the same 
responsibillty." 

He also made it plain that a juror was not to yield his honest 
opinion, for he said : 

"The logic of that does not mean that a juror should lightly surrender an 
opinion which he conscientiously finds himself holding, but it does admonish 
the .1uror or jnrors in minority to stop and consider whether it is probable 
that he who is hère under oath to hclp décide tins case, and finds hiinself con- 
fronted by men of e<pial intelligence and responsibillty in the nnijority against 
him, is more likely to be surely right tlian they upon this highly disi)uted 
question aliout which no man can be absolutely certain anyway. Is it proba- 
ble I am right or that the majority are right?" 

The instructions given were quite lengthy, and were in substance 
that, in a large proportion of cases, absolute ccrtainty could not be 
expected, and while the duty of a minority to listen to the arguments 
of a majority was impressed upon the jury, the jury were told: 

"The logic of that does not mean that a juror should lightly surrender an 
opinion which he conscientiously finds himself holding." 
254 F.— 2 
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Part of the charge in the New Hampshire case which the judge 
quoted to the jury made it évident that no juror was to yield his hon- 
est and well-settled convictions for the sake of reaching a verdict, and 
was as f ollows : 

"Absolute certainty cannât be attained, and Is hardly to be expected in 
the majority of civil causes; and while no juror is required to yield his 
honest and well-settled convictions to the judgment of others for the sake of 
reaching a verdict, it is the duty of a juror, when he flnds himself differing 
with the majority of his fellows, equally honest and capable as himself of 
judging of the vs^elght of évidence, to examine thorouglily and carefully the 
ground of his own opinion." 

Thèse instructions were very similar to those sustained in Allen v. 
United States, 164 U. S. 492, 17 Sup. Ct. 154, 41 L. Ed. 528, which 
were in substance: 

"That In a large proportion of cases absolute certainty could not be ex- 
pected; that although the verdict must be the verdict of each individual ju- 
ror, and not a mère acquiescence in the conclusion of his fellows, * • « 
If much the larger number were for conviction, a dissenting juror should 
consider whether his doubt was a reasonable one which made no Impression 
upon the mlnds of so many men, equally honest, equally intelligent with him- 
self. If, upon the other hand, the majority were for acquittai, the minority 
ought to ask themselves whether they might not reasonably doubt the cor- 
rectness of a judgment which was not concurred in by the majority." 

And the court said : 

"While, undoubtedly, th^e verdict of the Jury should represent the opinion 
of each individual Juror, it by no means follows that opinions may not he 
ehanged by conférence in the jury room. The very objeet of the jury systei* 
is to seeure unanimity by a comparison of views, and by arguments among 
the jurors themselves. It certainly cannot be the law that each juror should 
not listen with déférence to the arguments and with a distrust of his own 
Judgment, if he flnds a large majority of the Jury taking a différent view of 
the case from what he does himself. It cannot be that each Juror should go 
to the jury rbom with a blind détermination that the verdict shall represent 
his opinion of the case at that moment; or, that he should close his ears to 
the argtunents of men who are equally honest and intelligent as himself." 

We think there was no error in the instructions given, qualified as 
they were by the statement that each juror should not lightly surrender 
an opinion which he conscientiously found himself holding, and also 
hy the language in the New Hampshire case from which the presid- 
ing judge quoted and adopted in which the jury was told diat the 
juror who was in the minority was not required to yield his honest 
and well-settled convictions to the judgments of others for the sake 
of reaching a verdict. 

The judgment of the District Court is affirmed; the défendant in 
error to recover his costs of appeal in this court. 
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DIEGO V. ROVIRA et al. 

(Circuit Court of Appeals, First Circuit. December 6, 1918.) 

No. 1275. 

1. Evidence <g=>341 — Documents— Water Rights— îIayok's Repokt. 

A copy of a report by the mayor of a town in Porto Rico, made in 
1867, ia response to a circular seut out by tlie department of public 
worlvs, of a concession of the water of a stream to a person named, but 
■which stated tbat the date and nature of the concession were unknown, 
hp.ld not admissible as évidence of a concession. 

2. Wateks and Wateb Courses <S=s152(8) — Wateb Rionia in Public 

Steeam— Prescription. 

The right of défendants held established by prescription under Eev. 
St. Porto Rico, 1913, § 3486, to use the waters of a public stream to the 
extent impounded by a dam maintained since 18G8, wlth the right to 
maintain the dam in repair and at the saine height. 

Appeal f rom the District Court of the United States for the District 
of Porto Rico; Hamilton, Judge. 

Suit in equity by Pedro de Diego y Gonzalez against José Rovira 
and another. From the decree, complainant appeals. Modified and 
affirmed. 

Francis E. Neagle, of New York City, for appellant. 

Joseph B. Jacobs, of Boston, Mass. (Hugh R. Francis, of San Juan, 
Porto Rico, and Jacobs & Jacobs, of Boston, Mass., on the brief), for 
appellees. 

Before BINGHAM and JOHNSON, Circuit Judges, and BROWN, 
District Judge. 

JOHNSON, Circuit Judge. This is an appeal from a decree of the 
District Court of Porto Rico enjoining the appellees, José and Joaquin 
Rovira, doing business under the firm name and style of Rovira Her- 
manos, as lessees, and the succession of Juan Ignacio Capo, as owners, 
of certain real estate, from maintaining a dam at its présent height 
across a small stream called the Quebrada Caimital. That part of 
the stream with which the case is concerned lies in the municipality of 
Guayama in the island of Porto Rico. The land of the Capo estate lies 
a short distance ahove the land of the appellant, and both border upon. 
the Quebrada Caimital, also known in this part of it as Quebrada Ar- 
riba. 

The testimony was undisputed that from about 1850 down to the 
date of the bill a dam of sonie sort had been maintained on the site of 
the présent dam, with a canal leading from the dam to the land of 
the Capo estate, which had been used for purposes of irrigation. The 
stream is a very small one, and very little water flows in it, partic- 
ularly during the seasons of drought, which are common on the south 
side of the island, where it is located. The dam was constructed of 
brick, about 30 feet long, extending across the whole width of the 
stream and but little more than a foot high. The canal that leads 

®=3For other cases see Bame topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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from the dam is only about one foot wide and one foot high. The 
appellant, as owner of the lower estate upon die stream, makes use 
of his property for a dairy and for pasturing cattle. In the great hur- 
ricane of 1868 the dam and canal were partially destroyed ; but from 
the évidence it appears that the greater damage at this time was done 
to the canal. 

The appellees claim the right to use ail the waters of the stream for 
purposes of irrigation by virtue of a concession to one Don Juan Don- 
zac before the year 1853, and also by prescription. The appellees, 
Rovira, received a sublease of the property August 11, 1914, and soon 
after they entered into occupation of the land, made some repairs upon 
the dam, and some time in February, 1916, added to its height sev- 
eral inches, by placing a construction of concrète on top of the brick 
work, and also repaired the leaks in the dam, so that the dam there- 
after entirely stopped the flovv of water to the land of the appellant 
during the dry season, when it was ail used for irrigation on the Capo 
estate. The appellant claimed that he had enjoyed the right from time 
immémorial to water his cattle in the .stream below the dam adjacent 
to his property, and to use the waters there for dairy purposes. The 
parties agrée that the waters of the Quebrada Caimital are public 
waters. 

By the Civil Code of Porto Rico, § 416 (section 3486 of the Re- 
vised Statutes of Porto Rico), it is provided that the use of public 
waters may be acquired in two ways : 

(1) By administrative concession. 

(2) By prescription after 20 years. 

"The limits of the rlghts and obligations of thescv nsps shall be those 
shown in the flrst case by the terms of the conces.sion, and in tlie second case 
by the manner in wlilch the waters havo been used." 

It is also further provided by section 432 of the Civil Code (section 
3502 of the Statutes of Porto Rico) as follows : 

"Anytliing not expressly deterniined by the provisions of this chapter shall 
be govemed by the spécial law of waters." 

The Law of Waters was a Spanish statute, which was extended over 
Porto Rico by royal order, February 5, 1886, and in the compilation 
of the Revised Statutes of Porto Rico appears as sections 2387 to 2645, 
both inclusive. It is clear that the rights of the parties are govemed 
by the Civil Code, if expressly deterniined by its provisions, and, if 
not, by the spécial law of waters. 

[1] To prove a concession of ail the waters of the Quebrada Caimi- 
tal, the appellees introduced in évidence a copy of a record of the re- 
port of the mayor of Guayama, made in accordance with royal orders 
issued on July 11, 1867, and February 29, 1868, relative to water con- 
cessions. This record was produced by the keeper and librarian in the 
department of the interior of the government of Porto Rico. 

Because of the royal order of July 11, 1867, providing for a statute 
of irrigation in the island of Porto Rico, a circular was sent out by the 
department of public works to the mayors of the différent towns on 
the island, asking for a report on the water concessions that had been 
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granted in their mimicipalities, for the purpose of organizing a hydro- 
logical service. 

In response to this circular the mayor of Guayama made a report, 
part of which applies to tiie waters of the stream in question. The 
copy of the record of the report offered is as follows : 

"Department of Guayama. Statement of Water Concessions Existlng in 
this department: Districts- — Guayama. 

"Source of tlie waters — stream of Quebrada Arriba. Purpose of tlie wa- 
ters — irrigation of canes and water suppiy to the steam engine. Nature of 
the concession — unknown. Date of the conces.sion — unlinown. Nanie of the 
flrst grantee — Don Juan Donzat. Volume of water granted — the whole creek. 
Extension of land irrigable under the concession — more than 100 hectares, 
lieniarks — from this irrigation the plantations of Don José Sabater and tlie 
(juret sisters participate on certain days." 

To the introduction of this évidence the appellant objected, and the 
receipt of it in évidence is assigned as error. It is not in dispute that 
Don Juan Donzac (also written Donzat) was the original owner of the 
property wliere the dam in cjuestion is located, and that title has passed 
from him by several mesne conveyances and leases to the appellees, 
and in the deed of the property given bv the beneficiaries under the 
will of Don Juan Donzac, September 27, 1853, the water rights are 
conveyed in the following terras : 

"One irrigation canal, tlie irrigation rights and concession from the creek 
called Arriba or Caimital." 

We think the copy of the record of the report of the mayor of 
Guayama to the board of public works was not compétent to prove a 
concession to Don Juan Donzac. It does not purport to be a record 
of any concession, but only of the information which was gained by 
the mayor of Guayama in regard to concessions from the Quebrada 
Arriba. Nor does it purport to be based upon an examination of rec- 
ords or upon documentary évidence, since it expressly states that the 
nature and date of this alleged concession are unknown, although it 
does State that the volume of water granted by it is the whole creek. 
It would seem to be nothing more than an expression of opinion by 
the mayor of Guayama, and was not compétent to prove that a conces- 
sion had been granted. 

[2] The appellees also claim, however, to hâve acquired by pre- 
scription a right to use ail the waters of the creek, by virtue of section 
416 of the Civil Code, which provides that a right to the use of water 
may be acquired by an uninterrupted use for 20 years, and that the 
limits of the rights and obligations of thèse uses shall be shown "by 
the manner in which the waters bave been used," and also by article 
149 of the Law of Waters, which is as follows : 

"Art. 149. He who shall hâve enjoyed the use of public waters for a pe- 
riod of twenty years without oiiposition on the part of the authorities or a 
third person .shall continue to enj'oy it, even though he cannot prove that he 
obtained the proper authorlty." 

Although the testimony is contradictory and confusing as to the 
extent of the use of the waters stored by the dam and its periods of 
interruption, there was évidence that since 1868 a dam has been main- 
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tained on its présent site, and the waters stored by it used each year 
for the purpose of irrigating the land of the Capo estate. 

A careful reading of the whole record convinces us that in times of 
drought the dam, as maintained from 1868 down to 1914, the date of 
the sublease to the appellees, Rovira, deflected ail the waters of the 
stream into the canal, except what might hâve leaked through the dam 
or seeped through the soil in subterranean channels and reached the 
surface in pools opposite the land of the appellant, but that in time of 
excessive rainfalls and during a wet season the canal was not suffi- 
ciently large to carry ail the waters of the stream, and that some flowed 
over the dam. There is no évidence in the case to show an uninter- 
rupted use of any definite quantity nor for any definite time by the ap- 
pellant 

Section 418 of the Civil Code provides : 

"The right to make use of public waters is extlnguished by the lapse of 
the concession and by nonusage during twenty years." 

The appellant claims that the dam and canal were wholly destroyed 
by the great hurricane of 1868, and thereafter until 1914, when the 
dam was repaired by the appellees, Rovira, it afforded practically no 
obstruction to the flow of water to the appellant's property, and that 
no repairs were ever afterward made upon the dam until the sublease 
to the appellees, Rovira ; but it nevertheless appears from his own wit- 
nesses that in quite récent years, before any repairs were made by the 
défendants, Rovira, the Capo estate obtained irrigation water from the 
Quebrada Caimital by means of the dam and canal. 

Evidence was introduced by the appellees that from 1868 down to 
1914 water was used whenever desired for irrigation upon the Capo 
estate, and that when it was not desired to use it for irrigation the 
canal was closed, and the water flowed over the dam, and that some 
water leaked through the dam. 

The presiding judge below saw the witnesses and had an opportu- 
nity to judge their credibility. He also had the advantage of a view of 
the dam and the section of the stream near it and opposite the land of 
the appellant. He found that whïle there was at that time, which was 
a time of drought, very little water on the surface, there was evidently 
water beneath the surface available by pools, whether natural or arti- 
ficial; but — 

"after the Quebrada leaves the plalntiff's property It is practically a dry bed, 
although quite wide and stretching with well-deflned banks past the Ceiba 
and other trees for hundreds of yards until it joins the larger Quebrada, 
ealled in évidence the 'Minondo.' " 

While he did not pass upon the question whether the appellees had 
obtained the right to the use of the waters of the stream by prescrip- 
tion, yet he did find insufficient proof that the concession granted to 
Don Juan Donzac had heen lost by nonusage for the period of 20' 
years. 

We think the appellees and those under whom they claim did enjoy 
the use of the waters of the Quebrada Caimital for the period of 20 
years; that this right by section 418 of the Civil Code of Porto Rico 



DIEGO V. EOVIRA 23 

could not be lost, except by nonusage during 20 years, which was 
not proven ; and that the decree of the court below that the appellees 
are entitled to use for purposes of irrigation the waters of the stream 
which can be stored by a dam of the height of the one that existed 
there prier to August 11, 1914, was justified by the évidence. 

We find it unnecessary to resort to the spécial law of waters to dé- 
termine the rights of the parties, for they are governed by the Civil 
Code, and it is only when rights cannot be determined by it that they 
are to be governed by the spécial law of waters. The questions pre- 
sented in this case, as we view them, are the acquisition by prescription 
the right to the use of the waters of a pubhc stream, and whether thèse 
rights when acquired hâve been lest by nonuser, and upon both the 
provisions of the Civil Code furnish ail the means necessary for their 
détermination. It is true that the amount of water which was being 
used by the appellees and those in privity with them has not been 
determined, nor has that used by the appellant ; but the height of the 
dam, as it has existed for more than 60 years, would détermine the 
amount of the waters of the stream which the appellees could legally 
use, and provides the fairest test of the amount of water that has been 
used by the parties, in the absence of proof as to the extent of use by 
either. 

We are of the opinion, therefore, that the learned judge in the 
court helow arrived at a correct conclusion in holding that the appel- 
lees had the right to maintain a dam of the height which had existed 
there before August 11, 1914, and that ail additions which bave been 
made to its height should be removed by them at their own expense. 
While we do not place our décision upon the same ground as the 
District Judge placed his, that the appellees "are the lawful owners 
of a water concession, originally made to one Don Juan Donzat, and 
as such are entitled to the use of ail the waters of the Quebrada 
Caimital," we do concur in that part of his decree in which he finds 
that they are entitled to the use of ail the waters of the Quebrada Caim- 
ital which may be diverted by the dam described in the pleadings, "but 
only at the height of the said dam prior to the change of August, 1914." 
We find that the appellees had acquired this right by the use of tha 
waters of the stream which were stored by the dam as it originally 
existed, for a period of more than 20 years, that they had not lost this 
right by nonusage, and that the appellant, neither by a temporary use, 
nor by participation in the common use of the waters of the stream, 
has acquired any right adverse to this right. 

We think, under the authority of article 186 of the Law of Waters, 
the appellees had the right to repair their dam. It is true that the 
article provides that the governor of the province must be informed 
of thèse repairs ; but the f ailure to give this information does not work 
any forfeiture. 

The fact that the dam was in a leaky condition did not prevent the 
appellees from stopping the leaks in it by repairs, and no décision 
by the courts of Porto Rico was cited to show that the owner of a 
dam may not repair it and stop leaks in it, making a tight dam of the 
same height, in place of the leaky dam which may hâve existed before. 
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The appeal is dismissed. The decree of the District Court is mod- 
ified, to conform to this opinion, by striking eut from tlie second par- 
agraph thereof the words "are the lawful owners of a water conces- 
sion originally made to one Juan Donzac, and as such," and, as thus 
modified, is aiïirmed ; the appellees to recover their costs in this court. 



CREWDSON V. SHULTZ. 
(CirCTiit Court of Appeals, Nlnth Circuit. December 2, 1918.) 

No. 8176. 

1. JtTDGMENT l®=>725(6) — RES JuDICATA — MaTTERS CONCLUDED. 

The judgment in an action to recover past-due interest on a note not 
matured held conelusive between tlie parties in a subséquent action to 
recover tlie principai in so far as tUe Issues were In substance identical. 

2. BiLLS AND Notes <g==>357 — Action bt Pledqee— Extent of Recovkky. 

Uiider Rem. Code Wash. 1915, § 3418, provlding tliat, where tlie hoider 
of a negotiable instrument bas a lien thereon, he shall be deemed a liolder 
for value to tlie extent of bis lien, as construed by the Suprême Court of 
the state, In an action on a note by a pledgee, where there is a question 
as to the right of the maker to recover thereon, the recovery should be 
limlted to the Interest of the plaintlfif. 

Appeal from the District Court of the United States for the North- 
ern Division of the Eastem District of Washington; Frank H. Rud- 
kin, Judge. 

Action by Frank W. Shultz against Charles N. Crewdson and an- 
other. Judgment for plaintiff, and défendant Crewdson brings error. 
Modified and afïirmed. 

Shultz, appellee, brought action against Crewdson, appellant, and one Out- 
cault, to recover principal, $5,000, and interest from August 10, 1915, at 6 
per cent, per annum upon a promissory note made by them at Spokane, 
Wash., on. August 10, 1912, to the order of J. B. Valentine, due flve years 
after date, and before maturlty indorsed and delivered by Valentine to 
Shultz. Crewdson answered, admitting indorsement, but denying delivery 
to Shultz, or that Shultz was the owner, admitting that no part of the prin- 
cipal or Interest had been paid, except Interest due to August 10, 1915, and 
denying any indebtedness to Shultz. He also pleaded three affirmative dé- 
fenses: (1) That Shultz was not a bona flde hoider for value bofore maturi- 
ty. (2) That plaintUf tooli the note with full knowledge of thèse Infirmlties: 
(a) That the note was given for land purchased by défendants from Valen- 
tine "upon représentations which were false and untrue, and known by said 
Valentine to be false and untrue, and by reason of which there was a failuro 
of considération for said note, and that said Valentine could not collect the 
same"; (b) that Shultz took the note to shield Valentine and ald hlm in 
collection, knowing that Valentine could not malntain action against de- 
fendants ; (c) that Shultz brought this action, not as the real owner and 
hoider of the note, but solely to enforce payment upon the obligation, which 
could not be enforced by Valentine; (d) that he has refused to make Valen- 
tine a party to the action, because he is carrying it on for Valentine, and 
not for hlmself; (e) that he knew that Valentine was solvent and able to 
pay. (3) Tliat as Shultz claimed the note was glven as collatéral to secure a 
debt of Valentine to Shultz, défendant allèges the note belonged to Valentine ; 
but that, if Shultz claims still to hâve a debt due to him by Valentine, then 
défendant asks the court to order that Valentine be made a party, and that 

Ê=)For othe7 cases see same topic & KEY-NUMBEE In ail Key-Numbered Dlgests & Indexes 
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beforp iuiy judfnnent may be rendered against défendant the amount of the 
debt from Valentlne to Shiiltz, and for wliich the note may be security, be de- 
termined. and that until such ascertainment the proceedlng be stayed as 
against défendant. 

To this answer Shultz replled, denying the allégations of the flrst, second, 
and third affirmative défenses, and also pleaded as follows: That in 1915 
Phuitz brought an action in the state court to recover interest upon the note 
Involved up to August 10, 1015; that in such action Crewdson appeared and 
ansvvered as set forth in an exhiblt made part of the replication herein ; 
that Shultz replied to this answer as set forth in an exhlbit to the replica- 
tion ; that trial was had upon the issues formed by the pleadings, and judg- 
ment rendered In favor of Shultz ; that on appeal to the Suprême Court of 
the state the Judgment was affirmed; that ail the défenses set forth in the 
defendant's answer in this case were in the case in the state court ; that 
the parties herein were the Idontical ones involved in the suit in the state 
court, and that the action is upon the same promissory note. Shultz also 
avers that lie holds the note described as collatéral security for flve promis- 
,sory notes niade by Valentine to Shultz on August 1, 1913, aggregating $4,- 
825, with interest from date, upon which there had beeu pald as interest 
$990, and no more, and that the plaintifC acquired the note sued on in good 
faith, without notice of infirmity, or of any of the défenses set forth by 
the défendant in his answer in this case. 

The answer (made an exhibit in the replication) flled by Crewdson in the 
state court was as follows: lie denied on information and belief that he and 
Outeault, for a valuable considération, made the note in writing as set out 
in the complaint; admitted that by the terms of the note défendants agreed 
to pay inlerest at 6 per cent., payable annnally, and that they had failed to 
make the payments, except .$60 paid October 1, 1913 ; denied that the note 
was asslgned and delivered and pledged to Shultz for value about March 
26, 1914, and that Shultz was the owner thereof ; and admitted that he had 
refused to pay interest. He then set forth that Shultz became the holder 
of a note as collatéral security to an obligation owing from Valentlne, the 
payée of the note, and that Shultz bas made no effort to collect the original 
obligation, although Valentine was then able to pay any judgment which 
mlght be secured ; avers that, when Shultz secured the note, it was on the 
express understanding with Valentine, and with the makers of the note, that 
the security would not be resorted to until the plaint! ff had exhausted his 
rights as against Valentine; that the'refore Sbultz should be estopped from 
proceedlng further until steps were had to secure the payraent of the obli- 
gation of Valentine. He also set up that Valentine should be made a party, 
and the rights of ail parties determined, In order that suitable judgment 
mlght be entered, and that the court should require Shultz flrst to establish 
his claim against Valentine; that Shultz, when he came into the possession 
of the note, knew of the facts and circumstances under which the note was 
given to Valentine, and that the note was procured by Valentine under 
"false and fraudulent représentations as to the value of the property for 
which, as part considération, said note was given," and that défendant had 
a complète défense to the note and was not llahle thereon, and that there- 
fore Shultz was not a bona fide holder for value before maturlty; that Shultz 
and Valentine were intimate, and that Shultz knew of the relations between 
Valentine and Crewdson and was familiar with the fact that Crewdson has 
claims against Valentine which are offsets and counterclaims to the obliga- 
tion in question, and that Shultz knew of thèse offsets when he received the 
note; that Shultz and Valentine made an agreement whereby Valentine was 
to transfer the note to Shultz as collatéral security, and for the purpose of 
having it appear as if Shultz had become a bona flde holder for value, and 
In order that Crewdson should not be able to interpose the défenses now 
Interposed as against any liability to a claim by Valentine against Crewdson ; 
and that such agreement was made for the purpose of depriving Crewdson of 
his rights against Valentine, and to assist Valentine in his efforts to defeat 
Crewdson in the collection of his just claim against Valentine. The replica- 
tion to the answer filed in the state court admitted that Shultz became the 
holder of the note as collatéral security to an obligation owing from Valen- 
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tlne, admltted that Shultz was frlendly with Valentlne, and denled every; 
other allégation made In the answer. 

Upon thèse pleadings the présent action came to trial before a jury. Coun- 
sel then stipulated that the facts pleaded in plaintlff's aflirraative reply were 
true and correct, whereupon the court granted plaintlff's (Shultz's) motion for 
a verdict for the fuU amount prayed for, and upon direction the jury re- 
turned a verdict In favor of Shultz against Crewdson for $6,393.75, and judg- 
ment was entered aceordlngly. 

Samuel R. Stern, of Spokane, Wash., for appellant. 
Hamblen & Gilbert, of Spokane, Wash., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge (after stating the facts as above). [1] By 
the principle of estoppel as laid down by the authorities our opinion is 
that the former judgment rendered in the action between the same par- 
ties who are now at issue in this case, aînd which is set forth in the re- 
ply of the défendant in error herein, is conclusive against Crewdson 
upon the issue of Shultz being a bona fide holder for value. 

In the former action Shultz described the same note as that now 
sued upon. It is true the first action was brought to recover only 
interest due up to the time of bringing suit, and that the principal sum 
was not then due; but the défenses went to the integrity of the note, 
for Crewdso;n set up that Shultz was not a holder of the note for value 
and before maturity; that the note was procured by Valentine under 
false and fraudulent représentations as to the value of the property 
for which as part considération the note was given ; that the note was 
taken to shield Valentine and aid him in the collection thereof ; that 
Shultz was not the real owner of the note ; that Shultz had ref used to 
make Valentine a party to the action ; that Valentine could respond to 
any judgment; and that the plaintifif should first be required to ex- 
haust his possible rights as against Valentine. 

The fact that Shultz brought this action for the principal of the note 
and such interest as bas accrued since the former action was instituted 
does not improve the position of the maker Crewdson. His grounds 
of défense to the former suit for interest having been identical in sub- 
stance with those he bas pleaded herein, the conclusions of the state 
court which tried the issues must be accepted as controUing between 
the parties. Wilson v. Deen, 121 U. S. 525, 7 Sup. Ct. 1004, 30 h. 
Ed. 980; Black River Bank v. Edwards, 10 Gray (Mass.) 387; Lum- 
ber Co. v. Buchtel, 101 U. S. 638, 25 L. Ed. 1073 ; Edgell v. Siger- 
son, 26 Mo. 583 ; Cleveland v. Creviston, 93 Ind. 31, 47 Am. Rep. 367. 

It is argued that, in the présent action for the principal, défenses 
might be interposed which could not bave been available in the first 
suit upon the interest; as, for example, that, after the institution of 
the former action for interest, htigation was pending between the 
appellee herein and the payée of the note, Valentine, wherein Shultz 
sought to recover from Valentine a debt of only $2,500, without set- 
ting up any indebtedness upon the note herein involved. Just how 
the doctrine of res judicata might apply to such a state of supplemen- 
tary facts is not necessary for décision, for hère, of the défenses plead- 
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ed, none is sufficient to deprive Shultz of the benefit of having been 
adjudged a bona fide holder for value, at least to the extent of his 
lien. Shultz v. Crewdson, 95 Wash. 266, 163 Pac. 734. 

[2] This further question then arises: Was it error to award judg- 
ment for the full amount of the note which is admitted to be more 
thàn the amount of the debt due by Valentine to Shultz, to secure 
which the note in question was given as collatéral security ? 

Many décisions hold that, where a note is held as collatéral security 
for a debt and the holder is held entitled to recover, he is limited to 
the amount of the debt which the collatéral secures, where there is a 
valid défense against the transférer of the note. In such case the 
holder is a bc*na fide holder, entitled to stand on a better footing, only 
pro tanto ; but if there be no défense to the collatéral note the holder 
may recover the full amount and become a trustée for the balance over 
what is due to him. Daniel, § 832a, and the cases cited. 

On the other hand, there are décisions which permit of full recovery 
hy the holder, notwithstanding equities as between maker and payée. 
Gowen v. Wentworth, 17 Mte. 66; Smith v. Isaacs, 23 La. Ann. 454; 
Tooke v. Newman, 75 111. 215; Gold Glen Milling & Tunneling Co. v. 
Dennis, 21 Colo. App. 284, 121 Pac. 677. 

But as applicable to the présent case discussion of gênerai doctrines 
need not be had, because in Washington a positive statute (section 27 
of the Negotiable Instrument Act [Rem. Code 1915, § 3418]), déclares 
that, "where the holder has a lien on the instrument arising either 
from contract or by implication of law, he is deemed a holder for 
value to the extent of his lien," and because the Suprême Court of the 
State has construed the statute, and held that one who for value has 
taken a note as collatéral is a holder for value "only" to the extent of 
the lien arising from the contract. Citizens' Bank & Trust Co. v. 
Limpright, 93 Wash. 361, 160 Pac. 1046. In that case the court, in 
reversing a judgment which dismissed a bill for the whole amount of 
a note taken as collatéral, directed a judgment for the amount of the 
sum remaining due to the holder, together with interest. 

Whether the défendant hère may hâve any défense in a direct ac- 
tion against him by Valentine, the payée, for any surplus, is not a 
vital issue herein. We agrée that his averments of fraud are merely 
conclusions, and wholly insufficient to create an issue. But as the dé- 
cision of the Suprême Court in Shultz v. Crewdson, supra, was that 
Valentine was neither a necessary nor a proper party to the action for 
interest, and as the maker, Crewdson, was not permitted to implead 
Valentine in the présent action, it seems but a just application of the 
statute that the holder should be limited in his recovery to what is 
justly due to him upon the note held as collatéral, and that any con- 
troversy over any further sum should be determined as between Val- 
entine and Crewdson. 

Our conclusion is that the construction of the state statute by the 
Suprême Court of Washington is reasonable and just, and that un- 
der it the District Court should hâve limited the amount of the judg- 
ment in favor of Shultz to the amount of debt due to him by Valen- 
tine, payée of the note, together with lawful interest. 
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The judgment of the District Court will therefore be modified ta 
conform with this opinion, and, when so modified, it will be aiïirmed, 
with costs in favor of appellant. 



VANE T. UNITBD STATES.» 

(Circuit Court of Appeals, Nlnth Circuit December 2, 1918.) 

No. 3170. 

1. CONSPiRACT <s=54S(6) — Cbiminai, Conspiract— Indictment. 

An indictment for consplracy by force and violence to rob a person 
named of certain mail matter, constituting a part of the United States 
mails under control of the post office establishment, and In the lawful 
custody of such person, consldered, and held sufflclently spectQc. 

2. Indictment and Information ®=386(3) — Criminal Conspïracy— Place. 

In an indictment for consplracy to commit an offense against the 
United States, where the consplracy Is alleged to hâve been formed with- 
In the district of indictment, it Is not necessary to set forth the place 
of performance of the object of the consplracy. 

3. Cbiminal Law <g=3619 — Trial— Consolidation of Indictments. 

The consolidation for trial of an Indictment for consplracy to commit 
a crime against the United States and one against the same défendants 
for commission of such crime held proper, under Rev. St. § 1024 (Comp. 
St. 1916, S 1690). 

4. Cbiminal Law <S=»1169(7) — Habmless Ebroe— Evidence. 

The admission in évidence in a trial for consplracy of affldavlts made 
by certain of the défendants, whlch were compétent évidence against 
them, held not prejudldal to the rlghts of a codefendant trled jolntly 
with them ; the évidence not belng admltted as against hlm. 
6. Cbiminal Law <S=395 — Jubisdiction or Fedeibal Coubt^Defendant ok 
Bail feom State Court. 

That a défendant, when indicted, trled, and convieted In a fédéral 
court, was under sentence for crime by a state court, and at large on 
bail pendlng an appeal, nothing further appearing from the record, dld 
not deprive the fédéral court of Jurlsdictlon. 

In Error to the District Court of the United States for the North- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Criminal prosecution by the United States against William Vane 
and others. From a judgment of conviction, défendant Vane brings 
error. Affirmed. 

See, also, 254 Fed. 32. 

R. L. Edmiston, of Spokane, Wash., R. E. McFarland, of Cœur 
d'Alêne, Idaho, and O. J, Bandolin, of Sandpoint, Idaho, for plaintifï 
in error. 

J. L. McClear, U. S. Atty., and J. R. Smead, Asst. U. S. Atty., 
both of Boise, Idaho. 

Before GILBERT, ROSS, and HUNT, Circuit Judges 

HUNT, Circuit Judge. This is a writ of error to review the con- 
viction of Vane, plaintiff in error, upon an indictment for a violation 

of section 37 of the Pénal Code (Act March 4, 1909, c. 321, 35 Stat. 

• ™ ■ 

C=3For other cases eee same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
♦Reliearing denled February 10, 1919. 
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1096 [Comp. St. 1916, § 10201]), in conspiring to commit an offense 
against the United States. 

The indictment charged that Vane and certain others, on or about 
September 6, 1914, in Bonner county, Idaho, and within the jurisdic- 
tion of the United States District Court for the District of Idaho, 
did willf ully, unlawf ully, and f eloniously conspire, combine, and agrée 
by force and violence to — 

"rob one Huso De Witz of certain mail mafter whicli mail matter constitut- 
ed a part of the United States mails under the control of tlie post office 
establishment of the TJnited States, and in th(^ lawful oharse and custody 
of hini, the said Hugo De Witz, and which said robbcry of the aforesaid 
mail matter was then and there agreed aniong them, the said William Vane 
and Joe Bossio, * * * to be effected by force and violence, and by 
placing the life of him, the said Hugo De Witz, in jeopardy by tlie use of 
certain dangerous vveapons, to wit, certain pistols and certain rifles loaded 
with gunpowder and leaden buUets, with which said dangerous weapons it 
was then and there agreed by the said William Vane and Joe Bossio * * * 
to threaten him, the said Hugo De Witz, and to put his life in péril and 
thereby to take, steal, and carry away from the possession of said Hugo 
De Witz, and against his will, the aforesaid mail matter." 

It is charged that in pursuance of the conspiracy the défendants 
did "by force and violence" rob the said Hugo De Witz of the said 
mail matter, and "did threaten him, the said Hugo De Witz, and put 
his life in péril." There was no demurrer to the indictment, no mo- 
tion in arrest of judgment, and there is no bill of exceptions in the 
record. The scope of our examination is therefore limited. 

[1] Plaintifï in error contends, hovi^ever, that the indictment does 
not State facts constituting an offense against the laws of the United 
States : (1) In that there is no status of De Witz stated in the indict- 
ment ; (2) that there is a f ailure to set f orth the character, identity, 
and destination of the mail matter ; (3) that there is no allégation that 
Vane knew the certain mail matter, alleged to hâve been the object of 
the alleged conspiracy to rob, constituted a part of the United States 
mails ; (4) that there is no allégation of knowledge or intent as to the 
object of the conspiracy; and (5) that there is no place of perform- 
ance of purpose set forth. 

In our opinion it was not necessary to set forth with technical ac- 
curacy the relationship of De Witz to the mail. The allégation that 
the conspiracy was by force and violence to rob him of certain mail, 
which constituted part of the United States mails under the control 
of the post office establishment and in his lawful custody, was suffi- 
cient to inform him fairly what he had to meet. It would not be 
a reasonable understanding of words to gather any meaning from the 
language referred to other than that the mail was part of the Unit- 
ed States mail under the control of the postal authorities and by law 
in the custody of De Witz. The indictment being for conspiracy to 
commit an offense, it is to be kept in mind that the gist of the crime 
is the conspiracy, and therefore, as was held by the Suprême Court in 
Williamson v. United States, 207 U. S. 425, 28 Sup. Ct. 163, 52 D- 
Ed. 278, a "certainty to a common intent, sufficient to identify the of- 
fense which the défendants conspired to commit, is ail that is requi- 
site in stating the object of the conspiracy." 
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Nor was it requisite that the indictment should specify the nature 
of the mail matter or its destination. In a combination to take forc- 
ibly a quantity of mail in the keeping of a mail custodian, by holding 
a loaded gun at his head and threatening to kill him, it would seem 
very probable that those engaged in the conspiracy would not hâve 
in mind taking any spécifie pièce of mail. They could not well know 
what there was in the mail sacks ; they are taking the chance that they 
will find mail matter containing money or other valuable things. It 
might be that the intention in this case was to take only such letters 
as had money in them ; but, if the agreement or conspiracy was by vio- 
lence to steal the mail in the custody of the person named by putting 
his life in jeopardy, it is immaterial whether the mail matter was in 
letters, boxes, packages, or other form, and to whom and to what 
place it might be addressed. 

The contention that it was necessary to allège that the défendants 
knew that the mail was part of the United States mail is not sound, 
because such knowledge was not an essential élément of the particu- 
lar offense charged. The most material averment was that défendants 
willfully, unlawfully, and feloniously conspired violently to rob the 
person in custody of the mail, by stealing and taking the same frora 
his person. In substance, however, persons charged with having will- 
fully and feloniously combined to carry out such an act as the object 
of the combination are sufficiently charged with knowledge that the 
conspiracy, the gist of the crime, is to rob as set forth, and are charg- 
ed with guilty intent in the gênerai purpose of the combination. Fel- 
ton V. United States, 96 U. S. 699, 24 L. Ed. 875 ; Burton v. Unit- 
ed States, 202 U. S. 344, 26 Sup. Ct. 688, 50 U. Ed. 1057, 6 Ann. Cas. 
392; Dunbar v. United States, 156 U. S. 195, 15 Sup. Ct. 325, 39 
L. Ed. 390; Tapack v. United States, 220 Fed. 445, 137 C. C. A. 
39; Bowers v. United States, 148 Fed. 379, 78 C. C. A. 193. 

[2] Lastly, the point that there is no allégation of the place of per- 
formance of the purpose of the conspiracy must also fail, for the reason 
that, if the criminal agreement was formed about the time and within 
the jurisdiction as alleged, and had for its object the robbing of the 
mails in the custody of De Witz, it was not at ail necessary to set out 
or prove the place where the robbery was to be executed. It might be 
that a conspiracy would be formed in a jurisdiction of one of our 
courts, with the definite purpose of being executed in a foreign land, 
yet the conspirators could be indicted and tried in the jurisdiction 
where the unlawful combination was formed. 

[3] It is said that there was an improper joinder of défendants and 
consolidation of charges. It appears that the défendants jointly in- 
dicted in this, the conspiracy case, were also jointly indicted for rob- 
bery committed about September 8, 1914, against Hugo De Witz, in 
custody of mail matter of the United States (section 197, Pénal Laws 
of the United States [Comp. St. 1916, § 10367]), and that the court, 
under the authority of section 1024, Revised Statutes (Comp. St. 1916, 
§ 1690), ordered the two indictments consolidated. We find no er- 
ror in this course. Furthermore, as défendant went to trial without 
•objection to the order of consolidation, he is in no position now to 
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complain of the order. Logan v. United States, 144 U. S. 263, 12 
Sup. Ct. 617, 36 L. Ed. 429. 

[4] It is said that error was committed because upon the trial the 
court admitted in évidence the affidavits of two of the other défend- 
ants, wherein they stated that they, together with Vane and others, 
planned the robbery of the mail stagecoach, and that in pursuance 
of such plan and under the directions of Vane the robbery was car- 
ried eut. There is no contention that thèse affidavits were ofïered 
or admitted in évidence against this plaintiff in error, and inasmuch as 
they were apparently compétent and relevant to the case against the 
défendants jointly tried, who had made the affidavits, it cannot be 
held that the admission of the évidence was prejudicial to the rights 
of the plaintiff in error. 

[5] It is argued that the United States District Court in Idaho was 
without jurisdiction over Vane, because the record herein shows that 
at the time of the indictment, June 2, 1917, and of the verdict, Novem- 
ber 23, 1917, and judgment thereon, November 24, 1917, Vane had 
been previously convicted of perjury in the superior court of the 
State of Washington in the county of Pend Oreille, and was under 
sentence to the penitentiary in that state. The judgment of convic- 
tion in the state court is dated April 30, 1917; but it also appears 
that after conviction in the state court Vane gave notice of appeal to 
the Suprême Court of the state, and an appeal bond under which he 
was permitted to go at large until the Suprême Court should render 
its judgment upon the appeal, and there is no showing of any action 
by the Suprême Court of the state. While the record fails to show 
that this matter was ever brought to the attention of the District 
Court, or that any ruling thereon was had, we are clearly of the opin- 
ion that it cannot be held that upon the face of the record the défend- 
ant could not be proceeded against in the fédéral courts in Idaho. It 
might be that a charge of robbery was filed before a United States 
commissioner in Idaho, and that défendant was arrested thereunder 
in Washington, and voluntarily consented to removal from Wash- 
ington to Idaho ; that he gave bond for bis appearance before the 
fédéral tribunals in Idaho, and was in Idaho awaiting action by the 
United States grand jury upon the charge against him, and that after 
indictment by the United States grand jury he voluntarily appeared, 
pleaded not guilty, and made no objection to jurisdiction because of 
the conviction in the state court, proceeded with trial, never present- 
ed to the fédéral court any record of conviction in the state court in 
Washington, or made any question of the power of the court to try 
him, and was convicted. Under such a state of facts, surely the féd- 
éral court would hâve jurisdiction over his person. Courts will wise- 
ly recognize that, where one is answerable to two différent jurisdic- 
tions for offenses against the laws of each, the one will yield to the 
other for the time being; but the necessity for such a practice is- a 
matter of comity, and not a rule of law, to be applied to a case with 
such a meager record as we hâve before us. 

We bave carefully considered ail the points made in the argument 
and brief of plaintiff in error, and our judgment is that the record 
fails to show that any substantial rights bave been denied him. 

The judgment is affirmed. 
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VAKB V. UNITED STATES.* 

(Circuit Court of Appeals, Nluth Circuit Deceinber 2, 1918.) 

No. 3166. 

1. PosT OmcE <®=48(8) — Eobbeey of Mails — Aidées and Abettobs— In- 

DICTMENT AS PHINOIPALS. 

Under Pénal Code, § 332 (Comp. St. 1916, § 10506), maklng one who 
aids and abets the commission of a crime a principal, an Indictment un- 
der Pénal Code, § 197 (section 10367), directly charglng défendant with 
robbery of the mails, Is supported by évidence that be alded and abetted 
such robbery. 

2. RoBBEBT i©=>17(2) — Indictment— Aveement op Intent. 

An indictment charging that défendant did wlllfully, unlawfully, and 
feloniously commit a robbery Is sufflelent, and need not allège the spé- 
cifie Intent. 

In Error to the District Court of the United States for the North- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Criminal prosecution by the United States against William Vane 
and others. From a judgment of conviction, défendant Vane brings 
error. Affirmed. 

R. ly. Edmiston, of Spokane, Wash., R. E. McFarland, of Cœur 
d'Alêne, Idaho, and O. J. Bandolin, of Sandpoint, Idaho, for plaintiff 
in error. 

J. L. McClear, U. S. Atty., and J. R. Smead, Asst. U. S. Atty., both 
of Boise, Idaho. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. This case is related to Vane v. United 

States, 254 Fed. 28, C. C. A. , where plaintiff in error was 

convicted of conspiracy to rob. By this writ of error, brought by 
William Vane, he seeks a reversai of conviction of robbery under an 
indictment which charged : 

That he and three others dld, on or about September 8, 1914, In the county 
of Bamum, Northern district of Idaho, "willfuUy, unlawfully, and felonious- 
ly" malje an assault, and then and there "willfuUy, unlawfully, and felonious- 
ly did rob the sald Hugo De Wltz of certain mail matter ; that Is to say, 
they • * • then and there wlllfully, unlawfully, and feloniously as 
aforesaid, and by force and violence, did take, steal, and carry away from 
the possession of, and against the wlll of, hlm, the sald Hugo De Wltz, the 
aforesaid mail matter, which sald mail matter then and there consisted of 
letters and pareels constltuting a part of the United States mail then and 
there under the control of the post office establishment of the United States, 
and then and there in the lawful charge and custody of hlm, the sald Hugo 
De Wltz; and they, • * ♦ in efCectlng the robbery of such mail matter 
as aforesaid, dld then and there put the life of the sald Hugo De Wltz In 
jeopardy by the use of dangerous weapons, to wit, a certain plstol and cer- 
tain rifles then and there loaded with gunpowder and leaden buUets, wlth 
which said weapons the sald William Vane * » » did then and there 
threaten hlm, the sald Hugo De Wltz, and dld put hls llfe la péril." 

There is no bill of exceptions in the record, and it does not appear 
that there ever was a demurrer to the indictment, or a motion in ar- 

^=>For othtT cases see same toplc & KEY-NUMBER in ail Key-Numbered DlgesU ft ludezw 
•Rehearlng denled Pebruary 10, 191». 
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rest of judgment; but, for use upon the writ of error, a stipulation 
was made wherein it was agreed that at the trial of Vane and others 
there was no testimony ofïered or admitted tending to show that Vane 
was présent at the scène of the alleged robbery, or that Vane took part 
in any of the overt acts constituting the actual commission of said 
robbery; that there was testimony tending to show that on the day 
and at the time of the alleged robbery Vane was at his home in Idahû 
about 10 miles distant from the place of the robbery, and that there 
was conflicting testimony tending to show that Vane provided masks 
and guns to his codefendants prior to the alleged robbery, and planned 
the robbery, and counseled and induced the other défendants to com- 
mit the robbery. 

[ 1 ] The first assignment of error présents this question : Vane 
not having been présent at the actual robbery, was it error in the court 
to hold that he could be convicted under section 197 of the Pénal Code 
(Act March 4, 1909, c. 321, 35 Stat. 1126 [Comp. St. 1916, § 10367]), 
which reads as follows: 

"Whoever shall assault any person having lawful charge, control, or cus- 
tody of any mail matter, with intent to rob, steal, or purloin suoh mail mat- 
ter, or any part thereof, or shall rob any siich person of such mail or any 
part thereof, shall for a first offense be Imprisoned not more than ten 
years; and if in effeeting or attempting to effet-t such robbery he shall 
wound the person having custody of the mail, or put his life in jeopardy by 
the use of a dangerous weapon, or for a subséquent offense, shall be Im- 
prisoned twenty-flve years." 

The position of the plaintiiï in error is that upon the face of the in- 
dictment, and upon the stipulation of facts, there was a fatal defect 
in the indictment, and that there was a fatal variance of proof, from 
which it must follow that plaintiff in. error bas been deprived of his 
constitutional rights to be advised of the nature and cause of the ac- 
cusation against him. But there is a section (332) of the Pénal Code 
which provides that : 

"Whoever dlrectly conimits any act constituting an offense defined in any 
law of the United 8tatos, or aids, abets, eounsels, commands, induces, or 
procures its commission, is a principal." Oomp. St 1910, § 10506. 

It being the law that one who aids or induces the commission of an 
act made an ofifense under the law of the United States is a princi- 
pal, distinctions which once existed between classes of offenders, ac- 
cessories before thç fact and principals, are abrogated, and therefore 
an indictment which charges one with doing the overt act substan- 
tially informs him of the nature and cause of the accusation against 
him. In Rosencranz v. United States, 155 Fed. 38, 83 C. C. A. 634, 
and Rooney v. United States, 203 Fed. 928, 122 C. C. A. 230, the ques- 
tion was discussed and the authorities cited. The Suprême Court, in 
Ruthenberg v. United States, 245 U. S. 480, 38 Sup. Ct. 168, 62 U. 
Ed. 414, has recently held that under section 332, heretofore quoted, 
an indictment which charged a défendant as an aider and inducer and 
abettor of the one who did the direct act made a crime states the 
offense against him as principal, even though the offense be a misde- 
meanor and though at common law there was no accessory to a mis- 
254 F.— 3 
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demeanor. It would naturally follow, \ve think, that where, under 
facts alleging that one is an aider and abettor, he is charged as a prin- 
cipal, under facts directly alleging that he is a principal, facts which 
make him such can be shown, though they prove that he has really 
only aided and abetted the doing of the main act. 

[2] It is urged that there is a failure to set forth facts showing in- 
tent to rob, steal, and purloin. The indictment, however, charges rob- 
bery of the custodian of the mail, and npt an assault with intent to 
rob him. There is an allégation of an assault, but the charge itself 
is robbery, and the words that défendants did willfuUy, unlawfully, 
and feloniously rob are sufficient. Felton v. United States, 96 U. S. 
699, 24 L. Ed. 875; Commonwealth v. Adams, 127 Mass. 15; Allen 
V. Inhabitants, 3 Wils. 318; Bishop's New Cr. Proc. § 10O3. 

By the statutes of Idaho (section 7980, Idaho Revised Code) it is 
provided that after a verdict of guilty, if the judgment be not arrested 
or a new trial granted, the court must appoint a time for pronouncing 
a judgment, which in cases of felony must be at least two days after 
the verdict, if the court intend to remain in session so long, but, if not, 
then at as remote a time as can reasonably be allowed. Error is as- 
signed because it is said the court passed sentence upon plaintifï in 
error on the same day that the verdict was received, and within less 
than two days after return of the verdict against the plaintifï in error. 
Assuming, but not conceding at ail, that the statute quoted governed 
the practice of the fédéral court sitting in Idaho, the statute itself is 
not mandatory, except where the court intends to remain in session 
for two days or more after rendition of the verdict, and there is noth- 
ing in the record to show when the District Court adjourned. 

The other principal points made in behalf of the plaintiff in error 
are sufficiently covered by the opinion in Vane v. United States, supra. 

The judgment is afifîrmed. 



KREUZER V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. Oetober 28, 1018. Eehearing 
Denied January 20, 1919.) 

No. 4582. 

L Indictment and Information iS=»130 — Joinder — Offenses. 

A number of charges of violations of the oleomargarlne laws may under 
Eev. St. § 1024 (Comp. St. 1916, § 1690), be joined in one Indictment ; the 
several charges belng based on acts connected with the other and for 
transactions of the same class of crime. 

2. Ceiminal Law ®=»984r— Sentence — Différent Coxjnts. 

Where sentences on two counts were to be executed concurrently with 
that imposed on an earller count, so that but one punlshment was Imposed, 
it is only necessary to détermine the sufficleney of the earller count on 
which sentence was based. 

3. Cbiminal Ijaw <®=9ll78 — ^Appeal — Abandonment of Assignments. 

An assignment of error complalnlng of the overruling of objections to 
testimony, which failed to set out the testimony or Its substance as re- 

«gESjFor other case» see same toplc & KBY-NUMBBK In ail Key-Numbered Dlgests & Indexes 
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quired by court rule 11 (188 Fed. ix, 109 C. O. A. Ix), will be treated as 
abandoned ; it not belng diseussed in the brlef. 

4. Cbiminal Law ®=3478(1) — Evidence — Opinion Evidence — Expert Testi- 

MONY. 

In prosecution for violatlng the oleomargarine laws, a wltness held to 
hâve qualified as an expert to testify whether the oleomargarine in tubs 
was factory packed. 

5. Cbiminal Law iS=1129(5) — ^Assignments of Ereor — Amendment. 

Amended assignment o£ errors, flled several months after the wrlt ot 
error had been granted, although by leave of the trial court, cannot be 
considered. 

6. Cbiminal Law ig=>1169(l) — Harmu:ss Eerob. 

In a prosecution for violatlng the oleomargarine laws, the overruling 
of objections to testimony by a deputy collector of Internai revenue, who 
took part In the raid, as to vi'hat another participant in the raid said 
about the barricade, etc., held not prejudlcial error, where he also repeat- 
ed what he saw and heard the défendant say and do. 

7. Cbiminal Lavc ®=753(2) — Trial — Stjbmission to Jury. 

Where défendant made no motion for directed verdict, the submlssion 
of the case to the jury was proper. 

8. Chiminal Law <S=1056(1) — Charge — Exceptions. 

Alleged errors in the charge of the court cannot be considered, in the 
absence of excaptions. 

9. Cbiminal Law <®=3ll72{7) — Harmless Errob — Instruction. 

A charge that the fact défendant did not testify should not be con- 
sidered against him, but he was entitled to stand on the presumption of 
innocence, held in no way prejudicial, but favorable, to the défendant. 

10. Chiminal Law i®=984, 1209 — Trial — Sentence. 

Where défendant was indicted for violating Act Aug. 2, 1886, § 8 (as 
amended by Act May 9, 1902, § 3), and section 13 (Comp. St. 1916, §§ 
6220, 6225), the fact that the court after having sentenced défendant on 
those counts charging violation of section 8, whlch relates to tax on oleo- 
margarine, etc., sentenced him iinder section 13, relatlng to destruction 
of stamps on emptied packages, did not nulllfy the flrst sentence, con- 
stituting a double punishment, though the latter was not imposed until 
after writ of error and supersedeas was obtalned. 

In Error to the District Court of the United States for the Eastem 
District of Missouri; John C. Pollock, Judge. 

David J. Kreuzer was convicted of violating the oleomargarine laws, 
and he brings error. Affirmed. 

The plaintifE in error, hereafter called the défendant, was convicted of a , 
violation of several sections of the oleomargarine laws. The indictment con- 
tained 10 counts, ail parts of the same transaction and connected together. 
Three of the counts charged were misdemeanors, and the others félonies. A 
demurrer was flled to the indictment, alleging as grounds: 

First. That said indictment, and each and every count thereof, falls to 
State facts suffielent to constitute an offense against him under the laws of 
the United States. 

Second. That said indictment, and each and every count thereof, is invalid 
on the ground of duplicity. 

Third. That said Indictment, and each and every count thereof, contains 
contradictory averments. 

Fourth. Because said indictment, and each and every count thereof, is too 
vague, gênerai, indeflnite, and uncertain to atford the accused proper notice to 
plead and prépare their défense, and sets forth no spécifie offense vmder tho 
laws of the United States. 
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Pifth. Because sald iiidlctment, and eacli and every count tliereof, falls to 
show that said défendant in any way committed, or undertook to commit, an 
olïense against the laws of tlie United States. 

Sixth. Because there Is a misjoinder in tlie same indictment of charges of 
misdemeanor and felony. 

The demurrer was overruled, and upon a trial to a jury a verdict of gullty on 
each count was retnrned. The court on January 30, 1915, sentenced the 
défendant on the second, third and fourth counts, and deferred sentence ou 
the remalning counts until the March term; of the court. A writ of error was 
allowed on Feb. 2, 1915, and a supersedeas bond approved. At the Mardi 
term the court sentenced the défendant on the flfth count. No sentences hâve 
been imposed on the other counts. 

The judgment and sentence on January 30, 1915, was a fine of $5,000 and 
costs, and imprisonment for two years in the penitentiary on the second 
count. On the third and fourth counts the sentence was two years' im- 
prisonment on each count, "to run and terminate concurrently with the sen- 
tence on the second count." No fine was imposed on thèse two counts. The 
judgment and sentence on the flfth counts was a fine of $100 and 30 days' 
imprisonment in tlie county jail. After servlng the 30 days' imprisonment, 
he was diseharged on his affidavit of poverty, without payment of the fine. 
By certiorari the record of the last judgment was made a part of the record in 
this cause. 

The assignment of errors filed when the writ of error was granted assigned 
three errors. Thèse were as follows : 

First Assignment of Error. 

The court erred in overruling the demurrer of défendant to each and every 
count of the Indictment herein against him. 

Second Assignment of Error. 

The court erred in overruling the objec-tion made by défendant to the testl- 
mony of witness I/. P. Mattingl.v, and allowing him to testlfy that in his 
opinion Exhibit 29 had not been packed in a licensed factory, on the 
ground that the witness was not a quallfied expert, and on the ground that 
it was a question for the jury. 

Third Assignment of Error. 

The United States has Improperly joined in the indictment herein alleged 
charges which cannot properly be united In one proceeding. 

On .Tune 18, 1915, an amended assignment of errors was filed by leave of the 
District Court, but for reasons hereinafter stated it is not necessary to set 
it out herein. 

On January 12, 1916, by leave of this court, 6 additional assignments ol' 
error were filed. Tliese were as follows: 

(28) The said District Court erred at the trial in allowing witness Daly to 
testify for plaintiff that govemment witness Mattingly's statement about 
the barricade waa correct. 

(29) The said District Court erred at the trial in submitting each of the 
counts to the jury, because there was not suflieient évidence as to each to 
warrant such submission. 

(30) The said District Court erred at the trial by charging the jury that de- 
fendant had not testifled in his own behalf. 

(31) The said IlUstrlct Court erred In not charging the jury that défendant 
was presumed to be innocent until proven to be gnilty beyond rensonable 
doubt, and the court's remarks on that subject were inadéquate, and not up to 
the measure of the defendant's immunity under the Constitution. 

(32) The said District Court erred at the trial in charging the jurj' that 
they might under the évidence flnd the défendant guilty "of ail the charges 
in this indictment." 

iSS) The said District Court erred in entering judgment and sentence as to 
each finding, and as to each count whereon such judgment and sentence were 
entered herein. 
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Wm. R. Orthwein and Shephard Barclay, both of St. Louis, Mo. (S. 
Mayner Wallace, of St. Louis, Mo., on the brief), for plaintiiï in error. 

Robert W. Childs, Sp. Asst. Atty. Gen. (Arthur L. Oliver, U. S. 
Atty., of St. Louis, Mo., on the brief), for the United States. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge (after stating the facts as above). [1] 
It is urged that there was a misjoinder of charges, but the contention 
is without merit. Section 1024, Rev. St. (Comp. St. 1916, § 1690), 
permits such joinders, as each of the counts is for acts connected to- 
gether, and for transactions of the same class of crimes. Logan v. 
United States, 144 U. S. 263. 29.S, 12 Sup. Ct. 617, 36 L. Ed. 429; 
Pointer v. United States, 151 U. S. 396, 403, 14 Sup. Ct. 410, 38 L. 
Ed. 208: Ingraham v. United States, 155 U. S. 434, 436, 15 Sup. Ct. 
148, 39 L. Ed. 213 ; Dolan v. United States, 133 Eed. 440, 446, 69 
C. C. A. 274; McGregor v. United States, 134 Fed. 187, 69 C. C. 
A. 477; Rooney v. United States, 203 Fed. 928, 122 C. C. A. 230; 
Norton v. United States, 205 Fed. 593, 123 C. C. A. 609. None of 
the authorities cited by counsel for the défendant is in point. In Mc- 
Elroy V. United States, 164 U. S. 76, 17 Sup. Ct. 31, 41 L. Ed. 355, 
it was held that indictments against several défendants for assault 
rannot be Consolidated with an indictmcnt against only some of the 
défendants for arson and another indictment for arson committed two 
weeks later. The other authorities cited do not pass upon this ques- 
tion. 

[2] As the sentences on the third and fourth counts are to be ex- 
ecuted concurrentlv with that imposed on the second count, and there- 
fore but one punishment has been imposed, it is only necessary to dé- 
termine the sufficiencv of that count. Evans v. United States, 153 
U. S. 608. 14 Sup. Ct.939, .38 L. Ed. 839; Billingslev v. United States, 
178 Fed. 653, 662, 101 C. C. A. 465 : Norton v. United States, supra, 
205 Fed. 602, 123 C. C. A. 609. 

Should the demurrer to the second count hâve been sustained ? May 
V. United States. 199 Fed. 42, 117 C. C. A. 420, rules this contention, 
and upon the authoritv of that case we hold it untenable. See, also, 
Marhoefer v. United States, 241 Fed. 48, 154 C. C. A. 48. 

[3] The assignment that the court erred in overruling the objection 
to the testimony of Mr. Mattingly, because he had not qualified as an 
expert, fails to set out the testimony admitted or its fuU substance, as 
required hy rule 11 of this court (188 Fed. ix, 109 C. C. A. ix). Nor 
is this assignment discussed in the elaborate brief of counsel for the 
défendant. It may therefore be treatcd as alîandoned. 

[4| But, aside from this, he did qiialify as an expert. After tes- 
tifying that he had been working for three years on other oleomar- 
garine cases and had examined the contents of many tubs during that 
whole period of time, he further testified: 

"Geuprally speakln,sî, I can tell what a tub that is factory packeil look.s 
Illse, tlujTigh it may be possible for a tub that is not factory paclied to De 
packed alniost as pei-fectiy us a factoi-y paclced tub." 
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This was sufficient to permit him to testify as an expert, and ît 
was for the jury to détermine the weight to be given to liis testimony. 
The gênerai rule, as determined by the Suprême Court and this court, 
is found in Gillespie v. Collier, 224 Ped. 298, 301, 139 C. C. A. 534, 
537, where the court quoted and followed what was said by the Su- 
prême Court in Gila Valley R. Co. v. Lyon, 203 U. S. 465, 475, 27 Sup. 
Ct. 145, 148 (51 L. Ed. 276) : 

"In the cases of ail wltnesses, we think the question of (he adraissibility ot 
thelr évidence was one within the reasonable discrétion of the trial court, and 
that the discrétion was not abused. Ail the witnesses had had practical ex- 
périence on rallroads, and were famlliar with structures and the character 
of bluffers mentioned in the évidence. There was certainiy enough to eall 
upon the court to décide upon the admissibility of their opinions under thèse 
circumstances, and we ought not to interfère with the décision of the trial 
court in this case." 

[5] This disposes of the assignments of error filed when the writ 
of error and supersedeas were granted. The amended assignment of 
errors filed several months after the writ of error had been granted, 
although by leave to the District Court, cannot be considered, as that 
court had no power to grant such leave at that time. 

[6] The additional assignments of error filed by leave of this court 
are properly before us. The first is that the court erred in permitting 
the witness Daly to testify that "the witness Mattingly's statement 
ahout the barricade was correct." But, while the witness did testify 
to that effect, he repeated what he saw and heard the défendant say 
and do : the witness being a deputy collector of internai revenue, tak- 
ing part in the raid with Mr. Mattingly. 

The court committed no prejudicial error in overruling the objec- 
tion. The other assignments are clearly without merit. 

[7] As no motion for a directed verdict was made on behalf of the 
défendant, the court committed no error in submitting the case to the 
jury. Besides, a careful reading of the testimony satisfies that there 
was substantial évidence to justify a verdict of guilty, and even if a 
motion for a directed verdict had been made, the refusai would not be 
error. 

[8, 9] As to the al!eged errors in the charge of the court, it is suf- 
ficient to say that no exceptions were taken to any part of the charge ; 
but, in view of the fact that the defendant's liberty is at stake, we hâve 
carefuUy read it, and find no prejudicial error. The only part of the 
charge complained of, which it is proper to refer to, is tliat part in 
which the court told the jury: 

"The défendant in this case has not testifled in hls own behalf. That is not 
to be considered by the jury in any respect whatever. In our courts of ,ius- 
tice, the défendant has a right to stand on the presumptlon of innocence of 
the offense, and he cannot be convicted unless the government has proven the 
offense or offenses charged against him, beyond ail reasonable doubt, as 1 
hâve deflned the term to you." 

This it is claimed, is prejudicial error. To us it seems thèse re- 
marks were, if anything, favorable to the défendant, as it cautioned 
the jury against any presumption of guilt, which may arise in their 
minds from the fact that the défendant did not avail himself of the 
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privilège of testifying granted by Act March 16, 1878, c. 37, 20 Stat. 
30 (Comp. St. 1916, § 1465). Hanish v. United States, 227 Fed. 584, 
142C. C. A. 216. 

[10] By the supplemental proceeding, brought up on the writ of 
certiorari, the claim is made that the action of the court, sentencing 
the défendant on the fifth count, at a term after the writ of error and 
supersedeas had been ohtained, which sentence had been executed, nul- 
lifies the former sentence, constituting a double punishment. The 
fifth count charges an entirely différent offense from that charged 
in the second count. The latter charges "mixing artificial coloration 
with white or uncolored oleomargarine, and thereby making a product 
resembling butter of a shade of yellow, for sale * * * in an at- 
tempt to defraud the United States of the tax imposed by law upon 
colored oleomargarine," etc. 

It charges a violation of section 8 of the Act of August 2, 1886, c. 
840, 24 Stat. 210, as amended by Act May 9, 1902, c. 784, § 3, 32 Stat. 
194 (section 6220, U. S. Comp. St. 1916). The fifth count charges a 
violation of section 13 of the Act of August 2, 1886, 24 Stat. 211 (sec- 
tion 6225, U. S. Comp. St. 1916). This contention is therefore with- 
out merit. 

Finding no error, the judgment is affirmed. 
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In re IIAMILTON GAS & ETvEOTKIC CO. 

(Circuit Court of Appeals, Sixtli Circuit. August 3, 1918.) 

No. 3159. 

1. Bankrupicy <S=o455 — Appeal— Matteus Reviewable. 

lu a baulcruptey proceeding, wliere stockholders are contesting right 
to levy asscssments against tliem, in wliieli soine were not formally made 
parties, Circuit Court of Appeals will nevertheless proceed to the merits, 
wliere both sides liave assumed ttiat tlie order of assessment wass a 
final appealable order. 

2. CoRPOEATioNa iS=3544(2) — Subscriptions— Liability of Stockholders. 

Subscribed, but unpaid, capital stock of a corporation, becomes, upon 
Its insolveucy and the suspension of business, a trust fund for ail cred- 
itors, and, even before Insolvency, It so far has that inclioate charac- 
ter as to prevent it from being surreiulered or given away by the cor- 
poration. 

3. Courts (g=3.'î72(l)— Fedebal Courts. 

In the absence of any controlllng state statute, a fédéral court is not 
justifled in decllning to adopt the gênerai rules of corporate law, ap- 
proved by the Suprême Court of the United States, unless there is a 
clear, definite, and settled rule to the contrary in th« state. 

4. Corporations ®==>232(1) — Liabilitï of Stockholders — Statutes. 

Ohio Constitution and statutes, to the effect that a stockholder shall 
be liable for the amount unpaid upon hisi stock, do not prevent the ap- 
plication of the rule that persons buying necessarily issued additional 
stock of a corporation at its market value are not liable for the différ- 
ence between the par value and the purchase price. 

<g=jFor other caees see same topio & KBY-NUMBBR In ail Key-Numbered Dlgests fi Indexe» 
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5. Corporations <g=3232(l) — Liability of Stockiiolders. 

Where an Ohlo corporation, on aecount of Impairment of Its capital 
stocR, neeessarlly issues additional stock, stockiiolders why purchase 
sucii stock below par at its niaj'ket value will iiot "oc held liable to cred- 
itors or other stockiiolders for the différence. 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Howard C. Hollister, 
Judge. 

In the matter of the HamiUon Gas & Electric Company, a corpora- 
tion, bankrupt. From an order of the District Court, affirming an as- 
sessment against stockholders by the référée on pétition of S. M. 
Goodman, trustée, Thoms & Brenneman and others appeal. Reversed 
and remanded. 

In Noveinber, lOO-t, the Hamilton Gas & Electric Company was organi^ed 
under the lavvs of Ohio, with an authorlzed capital stock of ifl,0OO,OOO, ami 
with an authorlzed bond issue of the same amount. More accurately speak- 
ing, this was a consolidation and reorganization of existing companies; but 
for ail purpofses now involved there is no distinction. Seven hundred thousand 
dollars of bonds and the same amount of stock were issued in paymeut for 
the various properties and enterprlses whleh beeame the property of tho 
corporation and for working capital, and the stock and bonds were consid- 
ered fully paid by the transfer of thèse properties and by the cash pald in. 
For the purposes of this case, the full paynient of this $700,000 of stock is 
unchallenged. The remaining .Ç300,000 of bonds and the same amount of 
stock were issued at intiervals over a period comniencing NoA'ember, 1905, and 
ending October, 1907, for the purpose of acquiring additional funds needed ii\ 
the opération of the conipany, and after It had been in active opération from 
one to three years. Part of this capital was needed for the reconstruction of 
a plant destroyed by a tornado, and it is to be assumed, in the lack of présent 
dispute, that it was ail necessary to enable it to carry on its business. Tnese 
300 bonds, of $1,000 each, and each ac-companied by tl;(e same amount of 
stock, were mostly sold for par. The sales were made to the direc-tors or 
those active in the management of the corporation, many of whom had already 
advanced considérable sums by way of loan. 

In December, 1911, the company became an Involuntary bankrupt. Its lu- 
debtedness consisted of $1,000,000 of mortgage bonds, about ,$110.000 of loans 
and advances by or through the per.sonal relations of directors and an 
amount of gênerai indebtedness so trifling as to be negligible. The sale of 
the inortgagpd property realized siifflcicnt to pay $495 on each bond. Il\>r the 
deficiency of $505,000, some of the bondholders filed gênerai cluims. Thi» assets 
iiot mortgaged seem to hâve Ix^en not large enougli to make material change 
in the situation. Thiereujwn the trustée filed with the référée a pétition, ask- 
ing that he be autliorized to niiilce an assessment against the holders of the 
$300,000 of stock as if it had bsen subscribed for and remained whoUy unpaid. 
In his pétition, and a suppleni entai pétition, lie nanied the holders of this 
stock, as far sis known, and evoutually notice was giveu them, and tUey 
made a contest before the reteree. Although thiere was no pleading before the 
référée in opposition to the pétition, the matter seenis to hâve been treated 
on both sides as if there had been formai appearance and issue. Tlie rieferee 
found that, after excluding debts not entitled to share in su eh an assessment, 
there remainisd $86,000 of debts which should be paid in this manner, and 
which lie accordingly asse.ssed, pro rata, against the holders of this stock. 
Those who had been assessed to the amount of about $.50,000 filed a pétition 
for review. The District .Tudge afflrmted the référée In tiie main, and ordered 
an assessment to the same geni'ral effect. Six of the parties iiamed, and who 
were thus assessed for about .$17,0(K), briug this appeal. 

(gcsFor other cases see same toplc & KBY-NUMBEP. in ail Key-Numbered Dlgests & Indexes 
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Robert Ramsey, of New York City, for appellants. 
Slayback & Harr, of Hamilton, Ohio, and Ralph R. Caldwell, of 
Cincinnati, Ohio, for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and WAL- 
TER EVANS, District Judge. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
We pass by any question whether an order, made as this was, when the 
persons to be assessed were not parties to the record in any formai 
way, is a final order subject to appeal. It has been so assumed upon 
both sides, and there is no such obvious lack of jurisdiction as should 
prevent us from proceeding to the merits. See Marin v. Augedahl, 247 
U. S. 142, 38 Sup. Ct. 452, 62 h. Ed. 1038. 

[2] The doctrine that the subscribed, but unpaid, capital stock of a 
corporation, becomes, upon its insolvency and suspension of business, 
a trust fund for ail creditors, and that, even before insolvency, it so 
far has that inchoate character as to prevent it from being surrendered 
or given away by the corporation, finds universal acceptance. The 
underlying reasons for the rule and the persons by whom and the man- 
ner in which the resulting rights are to be enforced are not novir and 
hère important. No less well settled, as a matter of gênerai corporate 
law and rule of equity, is the (seeming or possible) exception to the uni- 
versality of the gênerai rule, by which exception a corporation, the 
value of whose capital stock has become impaired, and which fànds it 
necessary to sell additional capital stock, may sell the same at the real 
worth or market value thereof, in which case the purchaser does not 
incur the liability of a subscriber under the gênerai rule. This was 
most explicitly declared in Handley v. Stutz, 139 U. S. 417, 11 Sup. Ct. 
530, 35 L. Ed. 227, and the care with which the question was consid- 
ered and decided is evidenced by the dissent of two judges, and by the 
simultaneous considération and décision of analogous problems, with 
corresponding resuit. Clark v. Bever, 139 U. S. 96, 109, 11 Sup. Ct. 
468, 35 L. Ed. 88; Fogg v. Blair, 139 U. S. 118, 126, 11 Sup. Ct. 476, 
35 L. Ed. 104.^ When the présent case is viewed in the aspect which 
it must hâve on the record, there is not merely analogy, but identity, 
between its facts and the facts of Handley v. Stutz, so far' as the latter 
related to the group of stockholders who bought bonds and stock to- 

1 The samie rule has elther been expressly adopted, or referred to with 
apparent approval, quite generally by fédéral and state courts, where there 
was no controUing statute. Grant v. East & West Co. (O. C. A. 5, Ala.) 54 Fed. 
569, 575, 4 C. O. A. 511 ; Toledo Co. v. Continental Co. (O. O. A, 6, Ohio) 95 
Fed. 497, 515, 36 C. C. A. 155 ; Ingraham v. Commercial Co. (O. O. A. 8, Mo.) 
177 Fed. 341, 343, 101 C. O. A. 317 ; Granité Co. v. Titus (O. a A. 5, S. C.) 226 
Fed. 557, 570, 141 C. O. A. 313 ; Clark v. Johnson (C. C. A. 8, Ark.) 245 Fed. 
442, 447, 157 C. C. A. 40S; Steln y. Howard, 65 Cal. 616, 4 Pac. 662; Dummer 
V. Smedley, 110 Mich. 466, 476, 68 N. W. 260, 38 li. E. A. 490; Hospes v. North- 
western Co., 48 Minn. 174, 197, 50 N. W. 1117, 15 L. E. A, 470, 61 Am. St. Kei). 
637; Woolfolk v. January, 131 Mo. 620, 634, 33 S. W. 432; Van Cott v. Van 
Brunt, 82 N. Y. 535; Speer v. Bordeleau, 20 Colo. App. 413, 421, 79 Pao. 332; 
McDowell V. Llndsay, 213 Pa. 591, 595, 63 Atl. 130; and see note In 8 L. R. A 
(N. S.) 263, 265. 
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gether (139 U. S. 428, 11 Sup. Ct. 534 [35 h. Ed. 88]), and so far as 
concems the form and manner of stock issue — not necessarily as to 
the justification for the discount. The Hamilton Company was a going 
concern; the circumstances indicate that its existing stock was worth 
less than par ; it needed additional capital ; it is at least probable that 
bonds could not be sold for par, in such amounts and so' quickly as 
needed; and the case is plainly one where bonds and stock were sold 
together for a gross sum. It is not alleged that they were worth any 
more than was received.^ There is no rooni for doubt that the péti- 
tion and the proofs herein fail to make acase.unless Handley v. Stutz 
ought not to be follovved ; and the claim that it ought not to be f ollow- 
ed rests upon the proposition that the law of Ohio is otherwise and 
that the Ohio law must control. Whatever might be true as to some 
of the matters argued (see Clark v. Bever, supra, 139 U. S. at page 117, 
11 Sup. Ct. 468, 35 L. Ed. 88), it has been recently held in this court 
that, upon the underlying question of liability, the Ohio law must be 
ascertained and apphed (Kiskadden v. Steinle [C. C. A. 6] 203 Fed. 
375, 378, 121 C. C. A. 559; Courtney v. Croxton, 239 Fed. 247, 249, 
152 C. C. A. 235). 

[3, 4] Clearly, in the absence of any controlling Ohio statute, we 
can be justified in decHning to adopt the gênerai rules of corporate law 
approved by the Suprême Court of the United States only in case we 
find a clear, definite, and settled rule to the contrary in Ohio. The 
Ohio constitutional and statutory provisions referred to in the Ohio 
cases hereafter mentioned say only that the stockholder shall be liable 
for the amount unpaid upon his stock, and it was said, in Clark v. Bev- 
er, 139 U. S. 1 16, 1 1 Sup. Ct. 475, 35 L. Ed. 88 : 

"The récognition In tlie lowa statute of the rlght of credltors of corpora- 
tions to look to unpaid Installmente of stock .subscriptions to obtain satisfac- 
tion of their demands did not eonfer a new riglit, but is a récognition of a 
rlght existing before the statute in virtue of the relations between a corpora- 
tion and its creditors and stockholdlers." 

Comparison of the Ohio with the Missouri statute, quoted in Fogg 
V. Blair, supra, 139 U. S. at page 125, 11 Sup. Ct. 476, 35 L. Ed. 104, 
shows at least as strong a case of statutory liability in Missouri as in 
Ohio, yet the Missouri statute does not prevent the full appHcation of 
Handley v. Stutz in that jurisdiction. Ingraham v. Commercial Co. 
(C. C. A. 8) 177 Fed. 341, 343, 101 C. C. A. 317. Hence vye must con- 
clude that the Ohio statute furnishes no effective distinction. 

[5] It cannot be said of the Ohio décisions that they estabHsh any 
such clear and settled rule. Their distinct tendency is the other way. 
Ail cases of stock issue résolve themselves into two classes : First, those 
which are incidental to the organization of the corporation on the 
launching of its business. AU persons who take this stock are the orig- 
inal and voluntary associâtes. As to this class, it may well be, as has 
often been held, that the form adopted for their association is not con- 
trolling and that they may be treated as subscribers solely through the 

2 The proof is that the bondH. "as marketed," w^re worth what they brought, 
but they were "marketed" with the stocli accorapanying them; and this 
amounts to saying that they together were worth the price received. 
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effect of their acceptance of stock, issued as if on a subscription — pro- 
vided that the acceptance of stock in good faith exchange for property 
at an agreed valuation or as incidental to a bond purchase does not by 
the local law bar further liability. The second class comprises those 
incidental to the raising of additional capital for a going concern. In 
many of thèse cases, the issue of stock is characteristically a compul- 
sory sale of a corporate interest rather than a mère subscription or 
voluntary joinder in a new enterprise ; and while the underlying prin- 
ciples in the two classes applicable to the issue — subscription or sale ? — 
do not furnish entirely satisfactory distinctions, the practical différence 
is often convincing and controlling. The undoubted fact, known to 
ail, is that the capital stock of a corporation which needs additional 
working capital is often, if not typically, impaired in value, and that 
when the capital stock is thus impaired in value it is wholly impossible 
to sell new stock at par, and the corporation, as a matter of practical 
necessity, must sell it for what it is worth, or else not sell it at ail. The 
Suprême Court seems to hâve considered that such possible theoreti- 
cal injury as might corne to creditors through permitting sales of stock 
at less than par and without liability for the balance, in those cases 
where the stock could not be sold for par, was a lesser evil than com- 
pelling every corporation to wind up its business or reorganize, if it had 
sustained some losses and needed more invested capital. The décision 
in Handley v. Stutz rests essentially upon the classification above stated 
between original associâtes and those who buy at its real value treasury 
stock in a going concern. When we come to consider the Ohio déci- 
sions, it is clear that those pertaining to an original association, or cas- 
es of the fiirst class, cannot be taken — no matter what gênerai language 
they use — as laying down a rule for cases of the second class, so as to 
obliterate the distinction which the Suprême Court of the United States 
has drawn. 

The Ohio décisions are said to begin with and rest upon Henry v. 
Vermillion Co., 17 Ohio, 187. This contains nothing now pertinent, 
save the rather casual statement that since the charter required stock 
subscriptions to be paid in cash, an agreement by one subscriber to 
pay in something other than cash would be invalid as a fraud upon the 
other stockholders. Noble v. Callender, 20 Ohio St. 199, 208, is to 
the same effect. When subscribing, the stockholder took a collatéral 
agreement providing that the subscription was to be paid in land. 
Without any discussion, it was held that this could not be enforced to 
the préjudice of creditors or costockholders. In Rouse v. Bank, 46 
Ohio St. 493, 22 N. E. 293, 5 L. R. A. 378, 15 Am. St. Rep. 644, the 
court first had occasion to discuss the gênerai principle, upon which 
dépend ail the points now involved, that the capital stock of a corpora- 
tion, upon insolvency, becomes a trust fund for the benefit of credi- 
tors ; but the extent and character of the liability for — or as if for — 
unpaid subscriptions were in no way involved. Gates v. Tippecanoe 
Co., 57 Ohio St. 60, 48 N. E. 285, 63 Am. St. Rep. 705, is the first dé- 
cision brought to our attention or which we hâve found in which pay- 
ment, as upon a subscription, has been enforced against one who re- 
ceived stock purporting to be fully paid. It had to do with a transac- 
tion by which a corporation was launched and continued in business 
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with a stated paid-up capital of $75,000, of vvhich, in truth and ac- 
cording- to property values fixed by the court, only one-half had been 
paid. Such distinctions as there niay be between stock so originally is- 
sued at an inflated value and stock afterwards issued upon the basis 
of actual value at the time of issue were not involved and were not con- 
sidered. Handley v. Stutz was not mentioned, though it is not to be 
doubted that some things said in the course of the opinion would apply 
as well to the latter as to the former class of stock issues. In Trust 
Co. V. Ford, 75 Ohio St. 322, 352, 79 N. E. 474, 8 h. R. A. (N. S.) 263, 
there is considérable discussion of the gênerai rule ; but it is expressly 
said that the décision did not reach a case where the stock was sold 
after commencing business and at its real value. 

We find nothing else to support the claim that tlie Ohio rule is in- 
consistent with Handley v. Stutz ; on the contrary, there are two déci- 
sions tending to support the opposite conclusion. In Peter v. Union 
Co., 56 Ohio St. 181, 46 N. E. 894, there had been capital stock issued 
at a discount after the corporation had been in business for some timc 
and when it needed additional capital. Upon insolvency, a suit was 
brought to compel a holder of tliis discount stock to pay the différence 
between this purchase price and par. After an exhaustive and full}- 
reported argument of counsel, in which Handley v. Stutz was cited, it 
was held that the liability did not exist. It is true that the court re- 
lied upon, as more or less controlling, the fact that the complaint was 
made by another stockholder rather than by a creditor, and it is truc 
that this distinction has later been noted by the same court (Trust Co. v. 
Ford, supra, 75 Ohio St. at page 338, 79 N. E. 474,_8_L. R. A. [N. S.] 
263); but, with ail déférence, we cannot see that this is a distinction in 
principle. The court expressly holds, in this Peter Case, 56 Ohio St. 
197, 46 N. E. 894, that if thèse unpaid subscriptions are assets of the 
corporation, the other stockholders are entitled to hâve them paid in and 
turned over to the creditors before the statutory double liability of the 
other stockholders is enf orced ; and, as it was held in the Gates Case, at 
almost the same time, that thèse unpaid subscriptions are corporate as- 
sets, the décision in the Peter Case necessarily leads to the conclusion 
that, under the facts of that case, there was no liability, even for the 
direct benefit of creditors. The latest référence to the gênerai subject 
by the Ohio Suprême Court is in Niles v. Olszak, 87 Ohio St. 229, 234, 
100 N. E. 820, Ann. Cas. 1913E, 1020. The spécifie question involved 
was one of set-off, but the court discussed the controlling principles, 
and cited, with apparent approval, Clark v. Bever, supra, to the effect 
that where an additional stock issue was accepted at 20 cents on the 
dollar, when that was more than it was worth on the market, there 
was no liability for the remainder as upon a subscription. It clearly 
did not occur to the court that the Ohio rule was inconsistent with 
Clark V. Bever. When we remember that the Gates Case and the trus- 
tee's claims hère are founded on the trust fund theory, and that the 
United States Suprême Court has consistently maintained and applied 
that theory, but has decided that it does not reach facts like those now 
assumed which, upon the présent record must be considered to show a 
case like the Peter and not like the Gates Case, and, when we make 
this review of the Ohio décisions, we cannot escape concluding that 
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the rule of Handley v. Stutz, as to purchasers of stock and bonds, 
should be applied to Ohio corporations wherever the facts make it 
appropriate by showing a sale of stock based upon honest dealings and 
financial necessity. The présent pétition is based solely on the theory 
of a subscription for the full amount, upon which nothing bas been 
paid; the facts do not fit that theory, and the proceeding, in its prés- 
ent form, must fail. Whatever hability, if any, there may be must dé- 
pend upon allégation and proof that the capital stock was depleted 
through sales of bonds and stock ^-t a- priée less than could be justified. 
If the trustée wishes to propound a case with this aspect, and is ad- 
vised that the right of action therefor is in him, the présent pétition 
may be amended, and the question presented. We intimate no opinion 
as to the force of an order of assessment made against stockholders 
who bave not joined issue, but who reserve their défense for that ple- 
nary suit which must eventually be brought. Kiskadden v. Steinle, su- 
pra, 203 Fed. at page 382, 121 C. C. A. 559. 

Rickerson Co. v. Farrell Co., decided by this court in 75 Fed. 554, 23 
C. C. A. 302, is not pertinent to the issue we bave been discussing. In 
that case the stock issued to Fox was in connection with what was 
practically the launching of the business ("to begin the business for 
which it had been organized" [75 Fed. 558, 23 C. C. A. 306]), and the 
opinion distinctly shows that the case was classified under that part of 
the opinion in Handley v. Stutz which déclares a liability as against 
original subscribers and dififerentiated from that part of the opinion 
which refers to a later issue of stock at its market value. Kiskadden 
V. Steinle, supra, likewise involved only a case of original organization 
and its accompanying stock issue. Altenberg v. Grant (C. C. A. 6) 85 
Fed. 345, 29 C. C. A. 185, was not only of the same class on its facts, 
but depended on a statute which, as construed, f orbade any sale at less 
than par. 

The record suggests numerous questions that will arise, if further 
efforts are made to enforce a liability, upon the theory that thèse bonds 
and stocks were sold for less than their known and fair value. Upon 
that theory, is the right of action in the trustée, as for the recovery of 
a corporate asset, or in the creditors who are injured, as for a fraud? 
Is the actual value of the stock sold, or the good faith exercised in 
lixing a price, the controlling criterion ? Whatever the rule as to ordi- 
nary commercial creditors, is there a presumption that one who buys 
a mortgage bond does so upon the faith of a supposed liability to pay 
the capital stock, if it bas not been paid ; and, if there is such presump- 
tion, is it merely prima facie, or is it so violent as to be conclusive? 
Are the customary and natural investigations made by or for one about 
to buy mortgage bonds in large amount likely to disclose the truth as 
to its capital stock, so as to raise any presumption of knowledge or of 
ignorance on that subject? Upon this theory, is the rule of set-ofï the 
same as upon the theory of a subscription? Upon the subject of es- 
toppel as against a creditor who knew that the capital stock was issued 
as fully paid, is one who buys a mortgage bond in any better position 
than his vendor? Whatever the rule as to the second purchasers of 
subscribed stock or the original takers of additional stock later sold 
at a discount, are those who later purchase the latter class of stock, 
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supposing it to be f uU paid, liable if it is not ? We think it would be 
prématuré to discuss thèse and other suggested questions, until the 
facts are more fuUy developed. 

The order appealed from is reversed, and the case remanded for fur- 
ther proceedings in accord ance herewith. 



VIRGINIA BOOK CO., lue, y. SITES. 

In re MAGEB. 

(Circuit Court of Appeals, Fourth Circuit. Aprll 30, 1918.) 

No. 161S. 

Bankbuptct <g=»140(3) — Peopebty Passing to Trustée — Goods Held on Con- 

SIGNMENT. 

Under Code Va. 1904, § 287T, providing tliat ail property or stock ac- 
quired or used in the business of a trader, doing business in liis own name 
and not displaying by a sign tlie name of any partner or principal, shall 
be liable for his debts, the trustée in bankruptcy of such a trader takes 
title to his stock, includlng goods held on consignment. 

Appeal from the District Court of the United States for the Western 
District of Virginia, at Roanoke; Henry C. McDowell, Judge. 

In the matter of C. H. Magee, bankrupt; D. P. Sites, trustée. 
From a decree confirming an order of the référée requiring the Vir- 
ginia Book Company, Incorporated, to surrender property, that Com- 
pany appeals. Aiïîrmed. 

E. W. Poindexter, of Roanoke, Va., and S. S. P. Patteson, of Rich- 
mond. Va. (Poindexter, Hopwood & Poindexter, of Roanoke, Va., and 
J. H. Rives, Jr., of Richmond, Va., on the brief), for appellant. 

Robert W. Kime, of Roanoke, Va., for appellee. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

KNAPP, Circuit Judge. On September 8, 1916, C. H. Magee, a 
bookseller and stationer of Salem, Va., filed his pétition in voluntary 
bankruptcy, and adjudication followed the next day. He had been for 
a year or more the local agent of appellant for the sale on commis- 
sion of schoolbooks consigned to him under an unrecorded contract 
by which the légal title of the books remained in the book company. 
Two days before his pétition was filed, and when appellant had rea- 
sonable cause to believe that Magee was insolvent, it canceled his 
agency and repossessed itself of such of its books as he then had on 
hand, amounting in value to about $450. Upon pétition of the trustée 
in bankruptcy, and after hearing, the référée ordered a return of the 
books, or their équivalent in money, and this order was confirmed by 
the District Court. The book company appeals. 

The trustee's contention is based upon section 2877 of the Virginia 
Code, which reads as f ollows : 

"If any person transact business as a trader, with the addition of the 
words 'Factor,' 'Agent,' 'and Company,' or 'and Oo.,' and fail to disclose the 
■ ' i . ' < 
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name of hls principal or partner, by a sign in letters easy to be read, placea 
conspicuously at tUe house wherein such business Is transacted, * * ♦ or 
il any person transact such business in liis own name, wlthout any such addi- 
tion, ail the property, stock, and choses in action acqulred or used in suctL 
business shall, as to the ereditors of any such person, be llable for the debts 
of such person. Thls section sliall not apply to a person transacting such 
business uuder a llcense to lilm as an auctioneer or commission merchant." 

There was no compliance with this provision. The sign on Magee's 
store gave no indication that he was agent for any of the goods offer- 
ed by him for sale, and he was not hcensed to do business as an auc- 
tioneer or commission merchant. Morebver, the books received from 
appellant were intermingled with those procured from other parties 
and to ail appearance constituted part of the bankrupt's stock in trade. 
In Hoge V. Turner, 96 Va. 624, 632, 32 S. E. 291, 294, it was said: 

"The purpose of the T.eglslature in enacting the statute, as the tltle to the 
original act passed March 28, 1839, shows, was to prevent persons carrying on 
business under false or fictitious names and finus. The object was to pre- 
vent fraud, to conipel any person transacting business as a trader to disclose 
the name of the real owner of the business, if any other there be, to prevent 
any shifting or évasion of ownership and llability for debts in case of eon- 
troversj', and to preclude the assertion of secret claims of ownership against 
ereditors of him who has conducted the business, possessed the property, and 
appeared to be its owner." 

To the same efïect are Edmunds v. Hobbie Piano Co., 97 Va. 588, 
34 S. E. 472, and Partlow v. Lickliter, 100 Va. 631, 42 S. E. 671. And 
this court, in the récent case of American Piano Co. v. Heazel, 240 
Eed. 410, 153 C. C. A. 336, although dismissing the pétition to super- 
intend and revise, nevertheless took occasion to say: 

"In passing, we think * * * it not amiss to say that we hâve examlned 
this case «pon its raerits, and that if the same were hère by the proper method 
we would, with reluctance, feel it our duty to affirm the judgment of the court 
below." 

Granting, as appellant contends, that in each of thèse cases the op- 
posing créditer had or claimed a lien upon the property in dispute, 
there is nothing in any of the opinions to suggest that they were de- 
cided upon that ground. Every implication is to the contrary. Nor 
does it appear that the courts of Mississippi, which has an almost iden- 
tical statute, hâve made any distinction in giving it effect between lien 
ereditors and gênerai ereditors. However that may be, the question 
hère considered has not been an open one in this court since its dé- 
cision in Chesapeake Shoe Co. v. Seldner, 122 Fed. 593, 58 C. C. A. 
261 . Without repeating the discussion, it is enough to say that it was 
there held, under this Virginia statute, that the trustée in bankruptcy 
of a trader doing business in his own name takes title to ail the stock 
in his store, including goods held by him on consignment, to which he 
did not hâve title as between himself and the consignor. Among oth- 
er things, it was said: 

"To ail Lntents and purposes, so far as his ereditors' rlghts ara con- 
cerned, this statute vests in the trader the title to the conslgned goods. It 
precludes the assertion of secret claims of ownership by the consignor. In 
other words, it avoids the title of the consignor and gives title to the trader." 
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The only différence between that case and the case at bar is that in 
the former the consigned property was in the possession of the con- 
signée when bankruptcy proceedings were commenced against him, 
while in this case the consignor, with reasonable cause to beheve thaï 
the consignée was insolvent, and presumably for that reason, repos- 
sessed itself of the property just before the consignée iîled his péti- 
tion. But we are clearly of opinion that the mère change of possession, 
under the circumstances hère disclosed, cannot serve to sustain the 
distinction contended for by the appellant. To hold otnerwise would 
be to defeat in large degree the declared purpose of the statute and 
open the door to its easy évasion. If the bankrupt's faihire to comply 
with this statute operated to vest in him quoad his creditors the title 
to the hooks in question, as was decided in Chesapeake Shoe Co. v. 
Seldner, supra, it seems évident that the consignor could not as against 
creditors reinvest itself with title by taking possession of the property 
when the bankruptcy of the consignée was impending and the necessary 
effect of its act was to give it a préférence. In other words, since the 
statute made thèse books, notwithstanding the concealed réservation 
of title, the property of the bankrupt quoad his creditors, the book 
Company had no more right to them as against creditors than it had to 
any other property belonging to his estate. It results that the transac- 
tion under review was a voidable préférence, and the trustée is there- 
fore entitled to recover the books or their value. We hâve examined 
the varions cases cited by appellant, but they ail relate to recording 
acts or other state laws which présent a différent question. 

Accepting, as we are bound to do, the construction which the Vir- 
ginia Suprême Court of Appeals appears to hâve given to this trader's 
statute, and taking into account the applicable provisions of the Bank- 
ruptcy Act, we deem it not doubtful that the decree appealed from 
should be affirmed. 



WILLIAMS et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. October 30, 1918.) 

No. 3179. 

Intoxicating Liqtjobs «©=3254 — Interstate Siiipmenïs — Suit fob Forfbi- 
ture— costs. 

Where a claimant unsuccessfully défends a suit undor Criminal Code, 
§ 240 (Conip. St. 1916, § 10110), for forfciture of liquors shlpped witliout 
proper labels, the court niay, wliere tlie facts justify it, adjudge the 
costs and expenses against him. 

In Error to the District Court of the United States for the South- 
ern District of Georgia; Emory Speer, Judge. 

Suit by the United States against 530 Packages of Spirituous and 
Intoxicating Liquor; Wiley Williams and George Davis, claimants. 
Judgment for the United States, and claimants bring error. Aiifirmed. 

This suit was commenced by a liilel in reni for the seiïîure and forfeiture 
of sorne 330 packages of spirituous and intoxicating liquors, described as con- 

<£=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexea 
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tained In two certain freight cars located on tlie Ocilla, Fine Blooin & Val- 
dosta Railroad at Moliley's Slding, in the county of Irwin, state of Georgia, 
as shipped by one Wiley Williams and one George Davis, in violation of the 
provisions of section 240 of tlie Ciirainal Code of the United States (Act 
Mareh 4, 1909, c. 321, 35 Stat. 1137 [Comp. St. 1916, § 10410]). 

The libel eontains four eounts, the first two of which charged that the 
shipment of said liquors in interstate commerce was from the city of Fitz- 
gerald, in the state of Georgia, to the city of Jacksonville, in the state of 
Florida, and the third and fourth eounts charged tliat the shipment was 
from Leilaton, In the county of Coffee, in tlie state of Georgia, to the city of 
Jacksonville, in the state of Florida. 

Upon flling the libel a warrant of seizure was duly issned, and on the fol- 
lowing day an order was issued for the removal of the said carloads of liq- 
uors from said Mobley's Siding to the city of Maçon. Three days after said 
order of removal, said Wiley Williams and George Davis, tlie plaintiffs in 
error, intervened, claiming to be the owners of said property, and alleging 
that the property libeled was expensive to keep, and that pending the ad- 
judication the delay would work damage and injury to the claimants, and 
thereupon prayed that the proi^ierty should be dellvered to the claimants, 
and that the court should appoint the proper persons to appraise said prop- 
erty, and thereupon that claimants should hâve the iJrivilege of bondlng 
the same. Tliis intervening claim was followed by an aniendment denying 
ail the allégations of the libel with regard to the shipment of the property, 
and especially alleging as follows; 

"Interveners further show to the court that on the 27th day of April, 1916, 
they delivered said two cars of intoxicating liquors to the Ocilla Southern 
Railroad Company, to be by it and its Connecting carriers, transported, one 
car to Ivax, Ga., and one car to Metz Siding, Ga., which shipments were en- 
tire intrastate. Thereafter some trouble, confusion, and excitement arose 
over the fact that said two cars of intoxicating liquors were located at said 
Lax and said Metz Siding, and varions parties living in the vicinity of said 
rural .stations evideneed a désire to take charge of the whole or a portion 
of said two cars of intoxicating liquors. Thereupon the Ocilla, Fine Bloom 
& Valdosta Railroad Company, on wliose Une said two cars were situated, 
moved said cars to Leilaton, Coft'eo county, Ga., in order that the same 
might be proteeted and pi"eserved. After said two cars of intoxicating liq- 
uors had been moved to T^eilaton, interveners conferred with Reason Hen- 
derson, the président of said Ocilla, Fine Bloom & Valdosta Railroad Com- 
pany, and informed the said Reason Henderson that if they could legally do 
so it was their purpose and désire to reship said two cars of intoxicating 
liquors to the city of Jacksonville, Fia., at the same time advi.sing the said 
Henderson that before said cars could be shipped to the state of Florida it 
would be necessary for them to prépare said packages of liquor for interstate 
shipment. and requested the said Reason Henderson to consult with the 
counsel for the railroad company, and ascertain from snch counsel whether 
it was légal and lawful to ship two cars of liquors out of the state of Georgia 
into the state of Florida, provided that the laws with référence to interstate 
shipments of Intoxicating liquors were complied witb." 

Xo proceedings to bond the property appear thereafter to hâve been taken. 

The case was hrought to trial before a .iury, which rendered a gênerai ver- 
dict for the United States. Thereupon the court entered a decree of forfoi- 
ture of the property and rendered .iudgment as follows: 

"And it is further ordered and decrced that the said 530 packages of 
spiritnous and intoxicating liquors be, and the same are liereby, condemned 
and forfeited to the United States of America, and that eaeh and every 
package of said spiritnous and intoxicating liquors be, by the marshal of 
tliis court, forthwith delivered to the Secretary of the Treasury of the Unit- 
ed States, or his authorized agent, taking his receipt therefor. Said liquors 
to be disposed of as the said Secrelary of the Treasury shall direct. And it 
is further ordered, adjudged, and decroed that the United States of Ameri- 
ca do hâve and recover from the said claimants, to wit, Wiley Williams and 
George Davis, ail costs of court, including freight charges incurred in trans- 
254 F.— 4 
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portlng said spirltuous and Intoxicating liquors frorti the point or points 
wliere seized by the marshal to Maçon, Ga., and ail expenses for guarding 
and storing sald spirituous and intoxicating liquors wliile in the possession 
of the marshal, and ail other costs and expenses of every kind and character, 
not hereinbefore pald by said claimants, Incurred by this litigatlon between 
said claimants and the United States of America, wlth rlght of exécution 
therefor, leave being now reserved to the United States of America to enter 
thereafter such supplemental judgment as may be necessary for proper flxing 
the exact amount of recovery; and, in case said costs and expenses, or any 
part thereof, are not paid by said claimants, and in the event the Secretary 
of the Treasury shall accept said liquors, sucli costs or exiienses, or any 
unpaid part thereof, be and the same are hereby adjudged, decreed, and di- 
rected to be paid by the United States. 
"This the 9th day of March, 1917." 

On May 23, 1917, the following supplemental judgment vvas entered: 
"The jury having retumed a verdict in favor of the United States In the 
above case, and a judgment having been entered thereon on the 9th day of 
March, 1917, veith the right reserved therein to take a supplemental judg- 
ment for ail costs of court as soon as the exact amount of same could be de- 
termined, and the exact amount of said costs having been this day ascertain- 
ed, It is therefore ordered, adjudged, and decreed that the United States do 
hâve and recover from the claimants in said cause, to wlt, Wiley Williams 
and George Davis, in the sum of $1,867.53, costs of court, said amount being 
itemized as follows: 
Clerk's costs: 

Attorney's docket fee $ 20.00 

Other costs (clerk's) , . 44.90 

Marshal's costs: 
Guard hire from June 16 to 26, 1916, Inclusive, day gnard. at 

?2.50 per day 27.50 

Guard hire from June 16, 1916, to Miirch 22, 1917, nlght guard, 

at $2.50 per night, 280 nights at $2.50 700.00 

Rent of storage room from June 17, 1916, to March 22, 1917, 

at $1 per day (279) 279.00 

Freight on two carloads liquor from Mobley's Siding, Berrien 

county, to Maçon, Ga., upon order of court 569.68 

Fées of màrshal serving orders, and exiienscîs of travel to serve 

same, and expenses of deputies guarding said luiuor in transit 57.30 
Hack fares from marshal's office to place of storage, from June 

17, 1916, to March 22, 1917 4.75 

Tvi^o heavy locks, at .$1.25 each 2.50 

Carpenter putting locks on, staples, etc 1.50 

Other costs: 
Witness' fées 160.40 

Total $1,867.53 

Thereupon said Wiley Williams and George Davis sued out this writ of 
error, assignlng errors as follows: 

"(1) Beeause the court erred in the judgment of March 9, 1917, in con- 
demnlng the claimants to pay the costs in said action. 

"(2) Beeause the court erred in said judgment of March 9, 1917, In con- 
demning the claimants to pay the costs of selzing, guarding, removlng, and 
storing the liquors therein mentioned, for the reason that in and by said 
judgment the court decreed the liquors therein mentioned to hâve been for- 
feited to the United States as of the date of the original seizure, and ail ex- 
penses incident to the same accrulng subséquent to that date should hâve 
been adjudged to hâve been paid by the United States. 

"(S) Beeause the court erred in said judgment of March 9, 1917, In con- 
demning the claimants to pay the expenses incident to the seizure, remov- 
lng, storing, and guarding said liquors subséquent to the seizure thereof, for 
the reason that the court should hâve adjudged that said liquor be sold and 
said costs and expenses paid out of the fund reallzed from said sale. 
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"(4) Because the court erred in said judgment of May 5, 1917, in condemn- 
ing the claimants to pay costs of court, amounting to $1,867.53. 

"(5) Because the court erred in said judgment of May 5, 1017, in condemn- 
ing the claimants to pay the items included in said judgment under the head 
of 'Marshal's Costs,' for the reason, said property liaving been adjudged to be 
forfeited to the United States as of the date of the original seizure, the 
United States should hâve been- condemned to hâve paid the expenses inci- 
dent to preserving and keeping said property subséquent to said date, and 
for the further reason that the court should hâve, in and by said judgment, 
directed that the liquors therein mentioned should be sold, and the costs 
and expenses incident to preserving and keeping the same paid out of the 
fund realized from said sale." 

Alexander Akerman and Charles Akerman, both of Maçon, Ga., 
for plaintiffs in error. 
E. M. Donalson, U. S. Atty., of Maçon, Ga. 

Before FARDEE, WALIŒR, and BATTS, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts as above). Wheth- 
er the court erred in adjudging costs and expenses attendant upon 
the seizure in this case against the intervening claimants dépends 
upon the facts in the case, as shown by the transcript before us, and 
as this shows no bill of exceptions, nor any agreed statement of facts, 
and as the verdict of the jury was against the interveners and in 
favor of the United States on ail the issues involved, it follows that 
the only facts we can consider are those shown by the pleadings. 
Looking to the pleadings, we fînd that the plaintiffs in error were the 
original violators of the law, rendering the seizure proper and neces- 
sary, and through their intervention the proceedings were delayed 
nearly 10 months, thereby largely increasing ail the costs and expens- 
es incurred for the préservation of the property pending the final judg- 
ment of the court, and we conclude that the plaintiffs in error were 
properly held responsible for ail the costs and expenses incurred from 
the beginning of the suit. See Clara O. Burns, Adm'x, et al. v. Julius 
W. Rosenstein et al., 135 U. S. 449, 10 Sup. Ct. 817, 34 L. Ed. 193. 

This view of the case is decidedly strengthened by the admission 
of the interveners in the amendment to their claim to the effect that 
they originally shipped the liquors for distribution in the state of 
Georgia as an intrastate shipment, which would hâve been in viola- 
tion of the laws of the state of Georgia, wherein said liquors were 
contraband and liable to seizure and forfeiture See Laws Ga. 1915 
(Extra Sess.) p. 88. Taking this view of the case, none of the errors 
assigned is well taken. 

The judgment of the District Court should be affirmed; and it is 
so ordered. 
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WILLIAMS y. UNITED STATES. 

(Circuit Court of Appeals, Tiftli Circuit. October 24, 1918.) 

No. 3221. 

WiTNESSEs <S=».0.37(5)— Evidence of Formée Conviction. 

A défendant in a criininal case, who elects to take the witness stand, 
Is subject to ail the ruies and tests applicable to otlier witnesses, and 
renders admissible records of former convictions for felony. 

In Error to the District Court of the United States for the Southern 
District of Georgia; Beverly D. Evans, Judge. 

Criminal prosecution by the United States against Charles T. Wil- 
liams. Judgment of conviction, and défendant brings error. Af- 
firmed. 

John R. Cooper, of Maçon, Ga., for plaintiff in error. 
E. M. Donalson, U. S. Atty., of Maçon, Ga. (Wallace Miller, Asst. 
U. S. Atty., of Maçon, Ga., on the brief), for the United States. 

Before WAEKER and BATTS, Circuit Judges, and SHEPPARD, 
District Judge. 

SHEPPARD, District Judge. The plaintifif in error was tried and 
convicted for the offense denounced by section 3258 of the Revised 
Statutes (Comp. St. 1916, § 5994). It was the usual indictment of 
four counts in such cases, and plaintiff in error was convicted on ail 
counts, and assigns as error hère the admission in évidence over his 
objection of the records of two previous convictions of plaintifif in the 
same court for the same offense. There are two other assignments 
mentioned in the brief, but not argued, to the effect that the court 
erred in not permitting the accused to make an uninterrupted state- 
ment of his défense to the jury, and the refusai of the court to admit in 
évidence a letter îrom one Jule liigram to Walter Simmons, exculpa- 
tory of the latter of any connection with the alleged illicit distillery. 

The record shows that during the progress of the trial the défend- 
ant elected to take the witness stand in his own behalf , and so became 
subject to ail the rules and tests applicable to any other witness, and 
was confronted with the record of his previous convictions, the pun- 
ishment for which mav be two years in a penitentiary, and by section 
335, Fédéral Pénal Code (Act March 4, 1909, c. 321, 35 Stat. 1152 
[Comp. St. 1916, § 10509]), is made a felony. What is said, and the 
authorities cited in support of our conclusion, in Robert Lee Gordon v. 

United States, 254 Fed. 53, C. C. A. , decided at this term, 

disposes fuUy of this assignment, as well as the objection that the 
accused was not allowed to make a statement to the jury. There 
was no error in excluding from the jury what purported to be a copy 
of the "Ingram letter." Its contents were clearly hearsay, and it ap- 
pears to hâve been previously excluded on objection of défendant 
below. It was wholly irrelevant to any issue in the case. The evi- 

^=»For other cases see same topio & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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dence on the whole, if believed by the jury, was sufficient to support 
the verdict. 

We find no error, and the judgment is affirmed. It will be so or- 
dered. 



GOKDON V. UNITED STATES. 

(Circuit Court of Appeals, Flfth Circuit. October 24, 1918.) 

No. 3214. 

1. Ckiminal IjAW ©=3309(1) — BvidejnCe— Otiteb OrFE>-sES. 

Evidence of otlier offenses, and independent crimes and convictions, 
are incompétent to establish the guilt of au accused. 

2. CiîiMisAL Law <g=3376 — Evidence— Bad Charaoteb. 

TJnless tlie accused lias introduced évidence of liis good cliaracter, the 
pros<«ution cmnot Introduce évidence of his bad character and habits as 
part of its case. 

3. WiT.XEssES c®=3;i.'î7(5) — Impeachmenï of AcctJSEU— Otuer Offenses. 

Where accused took the stand in hls own belialf, lie could be Inipeach- 
ed, like any otber wltness, by proof of lils prior conviction of an offense, 
\vhK:h l'enal Code, § 3.'jo, niade a felony; the évidence beiiig restricted to 
that purpose. 

In Error to the District Court of the United States for the South- 
ern District of Georg-ia ; Beverly D. Evans, Judge. 

Robert Lee Gordon was convicted of violating Rev. St. § 3258 
(Comp. St. 1916, § 5994), by having in liis custody and control a dis- 
tilHng apparatus, etc., and he brings error. Affirmed. 

Chas. Akerman, of Maçon, Ga., for plaintiff in error, 
E. M. Donalson, U. S. Atty., of Maçon, Ga. 

Before WALKER and BATTS, Circuit Judges, and SHEPPARD, 
District Judge. 

SHEPPARD, District Judge. The plaintiflf in error, Robert Lee 
Gordon, was tried and convicted in the Soutliern district of Georgia 
on the usual indictment of four counts for a violation of section 3258 
of the Revised Statutes (Comp. St. 1916, §■ 5994), namely, having in 
his custody and control and set up a distilling apparatus in violation 
of statute, and with operating, etc., a distillery for which no bond had 
been given to the United States in conformity to law. During the 
progress of the trial the défendant volunteered as a witness in his own 
behalf, and on cross-examination by the United States Attorney was 
confronted by the record of a previous conviction for the same of- 
fense in the same court two years before, to which objection was 
made, and exception taken to the order of the judge overruling the 
objection. This exception constitutes the only assignment on this writ 
of error. 

[1,2] The plaintiff in error complains that the admission of this 
évidence went to impeach the character of the défendant and was 
strongly prejudicial to his défense in the trial. That évidence of 
other independent crimes and convictions to establish the guilt of an 

<g=>For other cases see Bame topic & KEY-NUMBEB in ail Key-Numbered Digests & Indexes 
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accused are incompétent is well settled. Dyar v. United States, 186 
Fed. 614, 108 C. C. A. 478, and cases cited. And it also is true that, 
unless the accitsed has introduced évidence of good character, the 
prosecution cannot introduce évidence of liis bad cliaracter and hab- 
its as part of its case. Thompson v. Bowie, 4 Wall. 463, 18 L. Ed. 
423 ; Williams v. United States, 168 U. S. 382, 18 Sup. Ct. 92, 42 
L. Ed. 509. 

[3] When, however, the défendant in a criminal trial in a United 
States court takes the stand as a witness in his own behalf, he does 
so at his own élection, and, by the fédéral practice, as a witness he 
becomes subject to ail the rules and tests applicable to any other wit- 
ness, and to test his credibility he may be interrogated as to ail mat- 
ters affecting his credibility. He may be impeached, Hke any other 
witness, by proving that he has been convicted of a felony ; the pun- 
ishment provided in the statute for the offense of which the plaintiff 
had previously been convicted made it a felony. Section 335, Féd- 
éral Pénal Code (Act March 4, 1909, c. 321, 35 Stat. 1152 [Comp. St. 
1916, § 10509]). It is well for the judge to instruct the jury as to 
the limitations of such évidence, that it is not to be considered as proof 
that the accused is guilty of the offense of which he is charged, but 
only to affect his credibility as a witness. The record shows that the 
trial judge safeguarded the rights of the défendant with a proper 
instruction as to the effect of the previous conviction. 

There was no error in the admission in évidence of the record of 
defendant's previous conviction for the purpose it was offered, cir- 
cumscribed as it was with an appropriate instruction to the jury. 
5 Ency. of Suprême Court Reports, 128; Reagan v. United States, 
157 U. S. 301, 15 Sup. Ct. 610, 39 E. Ed. 709; Caminetti v. United 
States, 242 U. S. 493, 37 Sup. Ct. 192, 61 L. Ed. 442, L. R. A. 1917F, 
502, Ann. Cas. 1917B, 1168. 

The judgment, therefore, must be affirmed ; and it is so ordered. 



AMERICAN SURETY CO. OF NEW YORK v. BELLINGHAM NAT. BANK 

et al. 

(Circuit Court of Appeals, Nlnth Circuit. December 2, 1918.) 

No. 3183. 

1. Municipal Corporations <©=»347(2) — Constbxjction Contbacts — Sueety 

— Priob Assignments. 

Under the settled law of Washington, a bank whleh has advanced 
money to a eontractor, whleh was expended In paylng for labor and ma- 
terials used in making a city Improvement, and has taken an assign- 
ment of city warrants therefor, has an equlty superlor to that of a- 
surety on the contractor's bond. 

2. Courts €=365 — Fédéral Courts — Following State Décisions. 

A rule established for years by the highest court of a state, affectlng. 
the rights of parties arlslng out of contracts for municipal improvements 
and suretles on statutory bonds glven by the eontractor, if flxed and défl- 
nite, and uniform In application, should be followed by the fédéral courts. 

<@=9Far otlier cases see same topic & KHY-NUMBER in aU Key-Numbered Dlee.sts à Indexe» 
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Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

Suit in equity by the American Surety Company of New York 
against the Bellingham National Bank, the City of Bellingham, and 
others. Decree for défendants, and complainant appeals. Affirmed. 

Hastings & Stedman, of Seattle, Wash., Kellogg & Thompson, of 
Bellingham, Wash., and L,ivingston B. Stedman, of Seattle, Wash., 
for appellant. 

Sather & Livesey and George Livesey, ail of Bellingham, Wash., 
for appellees. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The appellant brought a suit to enjoin 
the city of Bellingham, Wash., from paying to the BelHngham Na- 
tional Bank certain warrants of the city. The city had made two 
contracts with Moran Bros, for street improvements, one of date July 
29, 1916, for the improvement of Maryland street, the other of date 
September 22, 1916, for the improvement of lowa street. On both 
contracts the appellant became surety on the bonds of the contractors ; 
the first bond being dated July 27, 1916, and the second September 20, 
1916. The bank advanced to the contractors money to prosecute both 
contracts, and took assignments of warrants from them ; one assign- 
ment on September 11, 1916, for advances on the Maryland street con- 
tract, and one on October 20, 1916, for advances on the lowa street 
contract. At the time of the completion of the contracts no payment 
had been made by the city on either contract. The bank had advanced 
considérable sums on each contract, ail of which were used in pay- 
ment for labor, supplies, and material, in the improvements. Claims 
in considérable amounts for sums which had not been paid by the con- 
tractors were filed against the bonds ; ail the items thereof being valid 
claims against the bonds under the law of Washington. The contrac- 
tors were insolvent. It was the contention of the appellant that its 
right of lien was superior to that of the bank, and the bank contended 
that, having paid varions claims for labor, material, and supplies ac- 
tually used in the construction of the improvements, its equity was 
superior to that of the appellant. The contract price of the improve- 
ments was not sufficient to pay ail the sums so advanced by the bank 
and the claims presented against the bonds. 

[ 1 ] The court below held that the equities were with the bank, dis- 
tinguished the case from Prairie State Bank v. United States, 164 
U. S. 227, 17 Sup. Ct. 142, 41 L. Ed. 412, on the ground that in the 
latter case the assignment of warrants was prohibited, and distinguish- 
ed it from Title Guaranty & Surety Co. v. Dutcher (D. C.) 203 Fed. 
167, on the ground that in that case no account was kept of the par- 
ticular work on which the borrowed money was disbursed, and dis- 
tinguished it from the décision of this court in First Nat. Bank v. City 
Trust, Safe Deposit & Surety Co., 114 Fed. 529, 52 C. C. A. 313, on 
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the ground that in that case no equities obtained in favor of the bank, 
evidently meaning that there was nothing to show that the money loan- 
ed by the bank to the contracter in that case was actually devoted to 
the payment of labor or material for which lienable daims would hâve 
arisen against the contractor's bond. Without entering into discus- 
sion of the points of différence between the présent case and the dé- 
cisions so cited, we are disposed to hold that the décision hère ap])ealed 
from should be sustained o^n the ground tliat in the state of Wash- 
ington it is now, and has for many years been, the settled law tliat, 
where a contractor has assigned to a bank the sums to become due on 
a city contract as collatéral for advances, payments due to the contrac- 
tor in case of his default are to be applied first to repay such advances. 
It is sufficient to cite Northwestern Nat. liank v. Guardian C. & G. 
Co., 93 Wash. 635, 161 Pac. 473, and Title G. & S. Co. v. First Nat. 
Bank, 94 Wash. 55, 162 Pac. 23. In the first of those cases the court 
said : 

"We flnd no inerit in the daim tliat tlie boiullng company lias a superior 
equity in tliis fund over tiiat of the banlv. It iius no equity in the fund as 
against the bank, whieh paid its money on the strengtli of assigmnents of tlie 
fund at a time when the contractors had full right to collecl and dispose of 
the fund as tliey saw fit. Moreover, It is an admitted faet In this case tliat 
the money advanoed by the bank was actually used by tlie contractors in 
the performance of the contract, thus diminishing the bonding coinpany's 
liabillty by just the amount advanced. Tlie equities are oliviously with tlie 
bank." 

[2] Such a local rule, atïecting rights of parties arising out of munic- 
ipal contracta for street improvements and sureties on bonds filed in 
pursuance of statutory provisions, if fixed and defînite and uniform in 
its application, should be foUowed by a fédéral court in a case where, 
as hère, no question of gênerai or commercial law or of rights under 
the fédéral Constitution or the laws of Congress is involved. In Co- 
lumbia Digger Co. v. Sparks, 227 Fed. 780, 142 C. C. A. 304, we fol- 
lowed the décision of the Suprême Court of Washington in holding 
that sureties on a statutory bond of a contractor for a public improve- 
ment hâve the right to bave the proceeds of the contract applied in 
payment for labor and material furnished under said contract in préf- 
érence to the right of an assignée to receive the same as payée of a 
pre-existing debt. We said: 

"That doctrine has becoine the settled rule In Washington, and the sure- 
ties on the contract in question had the right to rely upou it as rhe law of 
that State, and we niay assume that they did so when tliey becanie sureties 
upon the contract. A fédéral court ought not to upset the rule tlius estab- 
iished by the Suprême Court of a state for the guidaiice of its own citizens, 
unless that rule Is against the very decided weigbt of autliority" 

— citing Détroit v. Osborne, 135 U. S. 492, 10 Sup. Ct. 1012, 34 I,. 
Ed. 260, in which it was said : 

"There should be, in ail matters of a local nature, but one law within the 
state; and that law is not what tlils court might détermine, but what the 
Suprême Court of the state has determined" 

— and citing, also, Equitable Eife Assur. Society v. Brown, 213 U. 
S. 25, 44, 29 Sup. Ct. 404, 410 (53 L. Ed. 682J, in which it was said: 
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"The décisions of the highest court of New York are therefore binrling up- 
on this court as to tlie meaning and etïect of the charter of the défendant, 
and as it isi a New York company and the contract is a New York contract, 
ftxecuted and to be cariied out therein, its ineaning and construction, as held 
by the highest court of the state, will be of most persuasive influence, eveii 
if not of binding force." 

See, also, Claiborne County v. Brooks, 111 U. S. 400, 410, 4 Sup. 
Ct. 489, 28 L. Ed. 470; Snare v. Friedman, 169 Fed. 11, 94 C. C. A. 
369, 40 L. R. A. (N. S.) 367; Keystone Wood Co. v. Susquehanna 
Boom Co., 240 Fed. 296, 153 C. C. A. 222. 

The judgment against the appellant for $133.25 on the claim of 
Morse Hardware Company, having been entered inadvertently, as it 
is admitted, the decree below should be modified accordingly. As so 
modified, the decree is affirmed. 



TJNITED STATES v. MINOR et al. 

(Circuit Court of Appeals, Fonrth Circuit. October 1, 1918.) 

No. 1621. 

1. Descent and Distribution <®=:»138 — Lands of Deceased Judgment 

DEBTOR — JUBISDICTION OF EQUITY. 

The fédéral District Court has jurisdiction of a blU in equity by the 
TTnited States to sul)ject to paynient of a judgment North Carolina land 
which had descended to helrs of tlie judgment debtor; there being no Per- 
sonal assets, and It being necessary to brlng in tlie helrs, etc., for, siuce 
Laws 1846-47, c. 1, lands descended to heirs of the judgment debtor can- 
not be sold on exécution, etc., and Révisai N. C. 1905, § 68, conferred ju- 
risdiction on the superior court to grant relief, etc. 

2. Cbeditoks' Suit i©::=5l — Jurisdiction. 

Courts of equity hâve jurisdiction to entertain suits in the nature of 
creditors' bills for the purpose of administering estâtes, marshaling as- 
sets, and adjusting equities. 

Appeal from the District Cotirt of the United States for the West- 
ern District of North Carolina, at Greensboro ; James E. Boyd, Judge. 

Bill by the United States against J. B. Minor, administrator of C. 
O. Ward, deceased, and others. From a decree dismissing the bill (243 
Fed. 953), complainant appeals. Reversed. 

William C. Hammer, U. S. Atty., of Ashboro, N. C, for appellant. 

George S. Bradshaw, of Greensboro, N. C, for appellee. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, Dis- 
trict Judge. 

CONNOR, EHstrict Judge. This cause was before the court at the 
May term, 1916. 235 Fed. 101, 148 C. C. A. 595. The facts material 
to the décision of this appeal are set forth in the opinion of Judge 
Woods. The court, in that appeal, having held that the cause of ac- 
tion on the judgments recovered by plaintiff, was not barred by the 
statute of limitation, the district attorney presented to the court a de- 
cree directing that the lands described in the bill, which descended to 

iSs=»For other cases see same topic & KEY-NUMBER In aU Kcy-Numbered Dieests & Indexes 
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défendants, heirs at law of the judgment debtor, C. O. Ward, deceased, 
and conveyed by them to défendant M. J, Wrenn, be sold for the pay- 
ment of the judgments. The District Judge, for the reasons set out 
in his opinion, in the record, decHned to sign the decree, and dismissed 
the bill. From this decree, the district attorney appealed. The Dis- 
trict Judge, giving full force to the décision of this court, was of the 
opinion that the collection of the judgments should be enforced by an 
exécution, or writ of fieri facias. Recognizing the fact that the de- 
fendants, heirs at law, and the purchasers of the land were entitled to 
a day in court, before the lands were subjected to sale, he suggests 
that this could hâve been accomplished by motion in the original cause, 
with a citation to them tq show cause why the writ should not issue — 
that the bill in equity could not be entertained. 

[1, 2] The learned judge overlooked the fact that by the laws of 
the State of North Carolina lands descending to the heirs of a judg- 
ment debtor cannot be sold under exécution issuing on the judgment. 
The act of the Législature of 1784 (chapter 1) gave to the judgment 
creditor of a person deceased, the right to hâve a writ of scire facias 
issue to the heirs at law, directing them to show cause why an exécu- 
tion should not issue. Upon the return of the writ, the heirs could, 
upon proper averment, hâve an issue tried to ascertain whether there 
were any personal assets in the hands of the administrator. If this 
issue was found against the heirs, exécution issued against the lands. 
This statute was repealed by the act of 1846 (Laws 1846-47, c. 1), 
and provision made for subjecting the lands of the deceased debtor 
by means of a pétition by the administrator, fîled in the court of pleas 
and quarter sessions. Richmond Cedar Works v. Stringfellow (D. 
C.) 236 Fed. 264. Jurisdiction was thereafter conferred upon the 
superior court to grant relief. Rev. 1905, c. 1, § 68. 

Lands descended cannot be sold ùnder exécution. To do so would 
disturb the statutory system prescribing the method of administration 
of estâtes of deceased persons. In this case it may hâve been more 
orderly for the administrator to hâve proceeded under the statute. 
It has been held by the Suprême Court of this state that, if he fails 
to do so, the creditor may institute the proceeding. Courts of equity 
hâve jurisdiction to entertain suits in the nature of creditors' bills for 
the purpose of administering estâtes, marshaling assets, and adjust- 
ing equities. Adams' Equity, 257. 

In view of the fact that it was necessary to "bring in" the heir and 
the purchaser, we can see no valid reason why the court of equity 
is not the proper tribunal for enforcing the remedy which the United 
States had to collect the judgments. It may, by its decree, adjust any 
rights which the purchaser may hâve against the heirs and apportion 
their liability to him. It is conceded that the administrator has no 
Personal assets, and that there are no other debts outstanding or liens 
against the land — no other persons than the plaintiff and défendants 
hâve any rights or interests to be conserved. 

The case is one which illustrâtes the truth of the maxim that "hard 
cases are the quicksands of the law." The facts appeal strongly to 
the considération of the department upon which the duty of enforcing 
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■claims of the government is imposed. The court can only adjudge 
the right and en force the remedy as the law directs. 

The decree dismissing the bill must be reversed, to the end that 
further proceedings be had in accordance with the décision of this 
court. 

Reversed. 



TJNITED STATES v. ASH SHEEP CO. 

(Circuit Court of Appeals, Ninth Circuit. Deceniber 2, 1918.) 

No. 3229. 

Indians <S=^19 — ^Unauthorized Pastubing of Stock on Indian Lands— 
"Cattlb." 

Eev. St. § 2117 (Comp. St. 1916, § 4107), providing a penalty of $1 a 
head for grazing "any stock of horses, mules or cattle" on land of any 
Indlan or Indian tribe, applies to sheep. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Cattle.] 

In Errer to the District Court of the United States for the Dis- 
trict of Montana; Geo. M. Bourquin, Judge. 

Action by the United States against the Ash Sheep Company. Judg- 
ment for the United States, and défendant brings error. Aiïirmed. 

C. B. Nolan and WilHam Scallon, both of Helena, Mont., for plain- 
tif? in error. 

Burton K. Wheeler, U. S. Atty., and James H. Baldwin, Asst. U. 
S. Atty., both of Butte, Mont., and Homer G. Murphy, Asst. U, S. 
Atty., of Helena, Mont. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. By writ of error the Ash Sheep Company 
seeks a reversai of a judgment entered against it for $5,000 in favor 
of the United States in an action brought in the district of Montana 
by the United States to recover the penalties provided by section 2117, 
Rev. St. (Comp. St. 1916, § 4107). _ 

The origin of the case and its history are given in the opinion we 

expressed in United States v. Ash Sheep Co., 250 Fed. 592, C. 

C. A. . It is therefore only now necessary to recite that, after we 

reversed the judgment of the lower court and remanded the case for 
further proceedings, there was a trial to the District Court upon an 
agreed statement of facts, vi'hereby it was admitted that in July, 1913, 
the Sheep Company, without the consent of the Crow Tribe of In- 
dians, or of the United States, drove, ranged, and fed 5,000 head of 
sheep on the lands specified in the complaint; that at that time the 
land in question had no settlements or entries thereon under the laws 
of the United States, which provided for settlement and entry being 
made upon the land ; and that in the civil suit brought by the United 
States to enjoin the Sheep Company from trespassing on the land, 
the suit being that referred to in the answer of the Sheep Company 
filed in this action (Ash Sheep Co. v. United States, 250 Fed. 591, 

<gz»For other cases see same topic & KEY-NUMBEB in ail Key-Numbered Dlgests & Indexes 
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C. C. A. ), the United States souglit to recover as damages the 

penalties it is herein seeking to recover. 

The foregoing statement and the assignments of error disclose that 
the présent case raises the same questions, and only those, which 
were directly involved in, and were considered and decided by this court 
upon, the former writ of error ; and counsel for the Sheep Company 
State in their brief that the writ of error herein is prosecuted for the 
purpose of saving the right to seek a review of our former opinion by 
the Suprême Court. 

As no reason occurs to us for reversing the views we announced 
in our earHer opinion, we abide by it, and affirm the judgment of the 
District Court. 

Affirmed. 



TEATES V. UNITED STATES. 

(Circuit Court of Appeals, Mfth Circuit. Oetober 28, 1918.) 

No. 3287. 

1. Ckiminal Law <g=5ll3 — Place of Prosecution — Allégation of Indict- 

MENT. 

Allégation, in indictment for violation of Whlte Slave Aet June 25, IDIO 
(Comp. St. 1916, §§ 8812-8819), of the place from which transportaUon was 
made, fixes jurisdiction. 

2. Cbimïnal Ijavv ®=>29 — Difthrent Offenses in Same Tbansaction— State 

and federal. 

There may be a conviction of violation of White Slave Act June 25, 
1910 (Comp. St. 1916, §§ 8812-8819), though the ofCense proved may con- 
tain the éléments of a graver offense, cognizable by the state laws. 

3. Cbiminal Law <®=>1156(.3) — Appeal — Denial of New Trial — Newly Dis- 

covERED Evidence — Discrétion. 

Disposition of a motion for new trial, based on alleged newly dls- 
covered évidence, is within the discrétion of the trial judge, reviewable 
only for manifest abuse. 

In Error to the District Court of the United States for the Southern 
District of Georgia; Beverly D. Evans, Judge. 

James S. Yeates was convicted of violation of the White Slave Act, 
and brings error. Affirmed. 

John R. Cooper, of Maçon, Ga., for plaintif? in error. 
E. M. Donalson, of Maçon, Ga., for the United States. 

Beîore WALKER and BATTS, Circuit Judges, and SHEPPARD, 
District Judge. 

BATTS, Circuit Judge. [1] The indictment charges violation of 
White Slave Act June 25, 1910, c. 395, 36 Stat. 825 (Comp. St. 1916, 
§§ 8812-8819). The allégation that the transportation was from a 
place in the Southwestern division of the Southern district of Georgia 
tixes jurisdiction therein. 

[2] The évidence indicates that defendant's unlawful purpose may 
hâve been consummated by râpe. That the offense proved may con- 

iE=»For other caF«s see saïuo toplc & KEY-NUMBBR in ail Key-Numberecl Dlgests & Indexe* 
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tain the éléments of a graver crime, cognizable by the state laws, does 
not affect tlie prosecution. 

The Suprême Court has recognized no qualifications to the com- 
prehensive literal terms of the White Slave Act. Questions as to its 
constitutionality are foreclosed. 

[3J The disposition of a motion for a nev/ trial, based upon al- 
leged newly discovere'^ évidence, is within the discrétion of the trial 
judge, subject to review for manifest abuse. There is in this case 
an absence of anything to indicate that the motion was not disposed 
of properly. 

The judgment is afïîrmed. 



ANDUAGA et al. v. UNITED STATES. 

(Circuit Court of Appeals, Flfth Circuit Nove- Na: 21, 1918.) 

No. 82S1. 

Bail <s=364— Criminal Pbosecutions— Sufficteptit of Bond. 

A bal! bond is not rendered invalid beeauso of a mare verbal inaccura- 
cj% caiised by accidentai transposition of words, whicli does not work 
injury to any person In ir.terc_t. 

In Error to the District Court of the United States for the Western 
District of Texas, San Antonio Division ; Duval West, Judge. 

Action by t^ie United States against Enrique Anduaga and A. B. 
Copeland. Judgment for the United States, and défendants bring er- 
ror. Afïirmed. 

Ed. Kalton, of San Antonio, Tex., for plaintiffs in error. 
Hugh k. Robertson, U. S. Atty., of San Antonio, Tex. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. Article 1014, R. S. (Comp. St. 1916, § 
1674), provides that a United States commissioner may take bail in 
any state "agreeably to the usual mode of process against ofïenders 
in such state." A provision of Code of Criminal Procédure of Texas 
1911, art. 321, is to the effect that— 

"A bail bond shall be sufBcient If it contalns the following requlsites: * * • 
"3. If the défendant is eharged with an offense that is a felony, that It 
state that he Is charged with a felony." 

The bond upon vi^hich the judgment appealed from was based was 
in accordance with the law, unless the following is insuiïïcient as a 
compliance with the quoted subdivision: 

"Answer the United States in a eomplaint flled against him, the sald a 
felony in sald court, charging hiui with." 

It is apparent that any deficiency is the resuit of a mère transposi- 
tion of words, probably caused by filling blanks in a printed form. 
The words as used constitute a sufficient récital of the fact that the 
défendant was charged with a felony. A mère clérical inaccuracy, re- 

<Ë=3For other cases see same topie & KEY-NUMBBR in ail Key-Numbered Dlges^ts & Indexes 
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sulting in no harm to any person at interest, ought not to be permitted 
to defeat the purpose of the law and the intentions of the parties to 
the bond. 

The judgment is affirmed. 



MONITOR STOVE & RANGE CO. v. L. J. MUELLER PURNACE CO. 

(Circuit Court of Appeals, Seveiith Circuit. October 1, 1918. Rehearing 
Denied November 9, 1918.) 

No. 2550. 

1. Patents €=>328 — Oonstkuction — Infringement. 

The Stiort patent, No. 933,128, for a liot-air lieater, clalm 1, whlcli 
speeified tlie combination witli a floor, of a heater having a drum, meaus 
for heating said drum, a second drum, etc., and a tliird drum, etc., held 
not infringed. 

2. Patents (©=3328 — Construction — Infringement. 

The Doyle and Wollenhaupt patent, No. 1,133,242, for a fumace, claims 
1, 2, and 3, which emphasized two concentric circumferential casings sur- 
rounding said heater, etc., hcld not infringed. 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin. 

Bill by the Monitor Stove & Range Company against the L. J. 
Mueller Furnace Company. From a decree dismissing the bill, com- 
plainant appeals. Affirmed. 

Suit to enjoin infringement of patent No. 933,128, to Robert L. 
Short, for hot-air heater, and patent No. 1,133,242, to Wilham J. 
Doyle and J. J. Wollenhaupt, for a furnace. Bill dismissed. 

William R. Wood, of New York City, for appellant. 
Arthur L,. Morsell, of Milwaukee, Wis., for appellee. 

Before BAKER, MACK, and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge. [1] Appellant, as assignée of 
patentées' rights, charged appellee with infringing claim lof the Short 
patent. No. 933,128, and claims 1, 2, and 3 of the Doyle and Wollen- 
haupt patent. No. 1,133,242. The District Judge found the claims of 
both patents hère involved to be invalid and dismissed the bill. 

The Short patent, to quote from the spécifications — 

"relates to alr-heating Systems, and it lias particular référence to a heater 
whlch is depressed below the floor level; the upper surface of the heater 
being supported upon the floor and consisting of an open grate structure 
similar to that employed in the hot-alr reglster. * * * i-^e heater Is 
intended espedally for use with gas. It has advantage of economy in the 
use of fuel, of greater heating capacity, and -of use in such positions that the 
heater occupies practically no spaee in the rooms where used." 

The patentée f urther states in his spécifications : 

"In the ordinary hot-air Systems where a large furnace is employed, with 
hot-air pipes leading to reglsters througliout the building, there is necessarily 
a great loss of heat incident to the transmission of the hot air from the fur- 
nace to the varions reglsters and in the incidental heating of the said con- 

<g=5For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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ducting pipes. Furthermore, In the use of such furnaces, wlien but little 
heat Is required, there is always considérable loss due to the employment of 
a large furnaee. In my lieater this loss is almost entirely avolded, for the 
reason that there are no conducting pipes to be heated, and, the heater being 
located immediately beneath the floor of the room to be heated, there can be 
no loss due to any of the atove-mentioned causes. My System of heating, 
therefore, has the advantage of locating the heat at the various points need- 
ed, the heating devices so located belng under the absolute control from the 
room to be heated, whereby a great conveuience in control of the heating 
devices is secured." 

While the foregoing description clearly pictures the structure the 
patentée had in mind, and the drawing accompanying the spécifica- 
tions, herewith reproduced, 




emphasizes the limitations of the invention as disclosed by the spécifi- 
cations, it is claimed by appellant that simply a preferred form of 
structure is thus set forth in the spécifications and the drawing; that 
in reahty the combinalion covered the triple casing pipeless furnaee 
which has grown much in favor during the past few years. Much tes- 
timony was received and appellant favors us with an elaborate argu- 
ment in support of the advantages of a triple casing pipeless furnaee 
over the double casing type. Appellee, on the other hand, contends 
that the turning point in this litigation does not involve any such ques- 
tion in the least. 

The différences between a pipeless furnaee and the furnaee with 
pipes running to the various rooms are quite familiar. In furnaces 
with pipes carrying the hot air to the différent rooms, we hâve a fur- 
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nace body proper surrounded with a single casing forming an air 
space, which air space incloses the radiating surface of the lieating 
body. Cold air is admitted into tiie bottom of this compartment sur- 
rounding the furnace body, and this air receives beat from the ra- 
diating surface and passes through tlie upper part of the compartment 
to à séries of hot-air conduits which lead to tlîe registers of the rooms 
to be heated. 

In the pipeless furnace System, the furnace body is surrounded by 
a plurahty of casings, eacli spaced from the other. Instead of taking 
the cold air from the bottom, this style of furnace employs a single 
large register for the entire bouse, positioned at a conVenient place on 
the ground floor ; the furnace being immediately under and commu- 
nicating directly with the single register. The inner casing is con- 
tracted above the furnace radiator and fornis a central opening com- 
municating with the central portion of the single register, while the 
annular opening forming the spacing between the outer and inner 
casings communicates with the outer or annular portion of the regis- 
ter. Cold air enters through this outer annular spacing, and passes 
downward between the two casings to the bottom portion of the fur- 
nace, then passes inwardly under the inner casing, which does not ex- 
tend to the floor and upwardly between the inner casing and the radi- 
ating surface of the furnace body, becoming heated thereby, and 
emerging through the central part of the register to the ground floor 
of the house. 

The triple casing type of pipeless furnace difïers from the one just 
described in that an additional inner casing is provided. Referring 
to Figure 1, the cold air enters the margin of the register and descends 
between the outer casing 2 and the middle casing having a constricted 
upper end 38. The cold air descends clear to the bottom and then 
passes inwardly under the bottom edges of this middle casing and of 
the inner casing SJi-, immediately surrounding the radiator ïl. The 
greater volume of air passes between the radiator 11 and the , inner 
casing Slf., but a portion of the descending cold air passes between the 
inner casing SJi- and the middle casing and is deflected by constricted 
portion 38 over the upper end of the radiator 11, thence upwardly and 
outwardly through the central portion of the radiator. 

The advantage of the triple casing lies in the présence of this air 
chamber, which serves to insulate the outermost colimm of cold air 
from the innermost column of bot air. 

Appellant urges that Short contributed to the pipeless furnace art, 
among other things, the idea of a triple casing, thereby making pro- 
vision for this extra air chamber. Appellee contends that such was 
not Short's patent disclosure, and, if bis discovery be limited to the 
use of an extra air chamber in a pipeless furnace, it was, in view 
of the prior art, no invention, and the claim is invalid. 

Claim No. 1 reads as follows : 

"1. The comblnation, with a floor, of a heater having a drum, means for 
heating said drum, a second drum surrounding tlite first-nientioned drum, and 
spaced therefrom, a third drum surrounding both drunis and constricted at 
its upper end; and means for causing the cold air to pass downwardly ontsldo 
the third drum, whereby the heated air passes upwardly between said drum 
and is directed away from tlie floor." 
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Opposing counsel do not agrée upon what constitutes the last élé- 
ment in the combination, namely : 

"Means for causing the cold air to pass downwardly outside the third 
drum, whereby the heated air passes upwardly between the said drums and 
is dlrected away from the floor." 

In giving the proper construction to this claim we cannot overlook 
the fact that appellant entered a crowded department of the heating 
art. The file wrapper is likewise instructive and illuminating. 

After numerous claims had been rejected, the claim in question was 
presented, reading as f ollows : 

"A combination with a floor, oC a heater having a drum, means for heating 
said drum, a second drum surrounding the first-mentioned drum and spaced 
therefrom, a third drum surrounding both drums and constricted at its upper 
end, and means for supporting said drum from the floor of the room to be 
heated, and means for causing the cold air to pass downward outside the 
third drum, whereby the heated air passes upwardly between said drums and 
is dlrected away from the floor." 

The examiner stated in respect to this claim as thus drawn: 

"Claim 1 is found to twlce Introduce the same matter, namely, means for 
supi)ortlng said drums from the floor of the room to be heated, and means for 
causing the cold air to pass downwardly outside the third drum, the casing 
tube belng thus twlce involved." 

Thereupon applicant amended his claim by striking eut the words 
"means for supporting the said drum from the floor of the room to 
be heated." This amendment was in response to the objection set 
forth in the letter quoted above. It foUows, therefore, that both the 
Patent Office and the applicant construed the otherwise ambiguous 
élément, "means for causing cold air to pass downwardly outside the 
third drum, whereby the heated air passes upwardly between the said 
drum," as synonymous with the élément, "means for supporting the 
said drum from the floor of the room to be heated." No escape from 
this conclusion is apparent. Likewise, we find no other rational ex- 
planation of this last élément in the combination as finally allowed. 
Such a définition is consistent with the asserted claims of the patentée 
in his spécifications heretofore quoted. Wherein did patentée expect 
to economize in fuel through the employment of a small furnace, 
if this were not his intention? Again, how did the patentée hope to 
obtain selected and preferred locations for his heater if his invention 
did not call for a heater for each room? 

Moreover, the prior art was full of patents, an examination of 
which discloses pipeless furnaces of the gênerai character used by 
appellee and appellant in their commercial structures, and wherein 
référence was made to an insulating chamber or médium. For ex- 
ample, in the patent to Evans, No. 496,193, patentée in his spécifica- 
tion says : 

"In the drawlng a is the exterlor shell of the furnace withln which ail the 
internai flues, passages, channels and aceessories are contained. 6 Is a simi- 
lar internai casing located within the exterior shell a. This casing b may &e 
made double, or in other words, jacketed so as to afford a passade c' for air 
to pass in order to prevent cold air from impinging upon the hotter interior 
memher of the double casing." 

254 P.— 5 
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In the patent to W. R. Kloeb, No. 765,143, patentée sought pro- 
tection oi an improvement in f urnaces. In his spécifications he stated : 
■ "Tliis wall, meaning wall &, as well as the wall c iiext withln, may be o£ 
métal covered wltli asbestoe, or other suitable nonconducting and noncom- 
bustible material, or a corrugated asbcstos board or the like can be em- 
ployed for this use or in co-njunction with a sheet métal Interior. * * * 
Any suitable arrangement may be adopted at tliis point to maintain the sép- 
aration of the cold and hot air currents and to sustain the circulation of air 
herein provided for." 

In view of thèse and other patents, it would be at best but an ex- 
ercise of mechanical skill to provide a third air chamber to separate 
the cold-air chamber from the hot-air chamber. In other words, if 
the sole asserted novelty of Short's discovery consisted of the use 
of triple casing in place of the double casing so as to more effectu- 
ally separate the cold-air from the hot-air passages, no invention was 
disclosed and the claim would be invalid. 

If the Patent Office was justified in its allowance of claim 1, it was 
due to the last élément in this claim in combination with the others, 
which combination produced a heater that possessed the virtues 
claimed for it by the patentée in his spécifications. Such a heater was 
small, economical of opération, easily operated from the room to be 
heated. Its opération did not require heating of the entire house but 
merely a single room. 

The particular form of the third drum represented by élément 5 
might also well hâve been considered by the Patent Office in giving 
récognition to this claim. 

Clearly, if the last élément mentioned in the patent refers to the 
outer casing £, and supports the drum from the floor of the room to 
be heated, and such is the construction we give to it, then no infringe- 
ment is shown. 

Doyle and Wollenhaupt Patent. 

[2] The three claims hère in issue are: 

"1. A furnaoe of the character described combining a heater havîng pas- 
sages projected therefrom, two concentric elrcumferentlal casings surround- 
Ing sald heater providlng two chambers communicating at their base, the 
outer casing having a rigid heater passage terminal plate circumferentially 
continuous therewith and the inner casing having an offset portion united 
to the margins of sald piate providlng an areaway for sald heater passages. 

"2. A fumaee of the character described combining a heater liaving pas- 
sages projected from Its varlous compartments, two concentric casings sur- 
roundlng sald heater, providlng two chambers communicating at their base, 
sald casings at their upper portions forming conductor passages for the 
chaml>ers respectively, one to admit cold air Into the outer chamber and the 
second for dlscharging the heated air from the inner chamber, the outer cas- 
ing having a heater face plate circumferentially continuous therewith as a 
terminal for sald heater passages and the inner casing having an offset por- 
tion united to the margins of the face plate providlng an areaway for sald 
heater passages. 

"3. A furnace of the character described combining a heater having pas- 
sages projected therefrom, a casing surroundlng said heater having a rigid 
passage terminal portion continuous with the circumference of said casing, a 
second casing withln sald flrst casing divisional of two chambers communica- 
tive at their base, said second casing having an offset portion Connecting 
with said rigid portion of said flrst casing providlng an areaway for sald 
heater passages." 
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A prior patent to Strong, No. 1,002,776, is cited both on the con- 
struction and the validity of thèse three claims. In the Strong pat- 
ent, patentée was endeavoring to provide an improved ftirnace cas- 
ing which might be shipped in knocked-down condition and easily 
and quickly set up. The patent hère under considération was merely 
an improvement on the Short patent in which tlie outer casing bas 
a "rigid heater passage terminal plate circumferentially continuous 
therewith as a terminal for said heater passages and supports the 
doors thereof." The apphcation for patent was denied by the ex- 
aminer and the board of appeals, but was fînally allowed by the Com- 
missioner of Patents. Adopting the argument of appHcant's attorney, 
distinguishing this patent from the Strong patent, the Commissioner 
of Patents says: 

"Applicants state that In such a furnace It Is of prime importance to hâve 
tlie air in the outer or oold chamber eonsiderably colder than the air in the 
inner or heating chamber. Unless this is true, the heated air In the interior 
will not rise. 

"Applicants therefore hâve departed from the prior art, represented by 
Strong by removing v?hat they call their heater face plate 8 outwardly, so 
that the plate 8 is a continuation circumferentially of the outer casing in- 
stead of the inner casing as shown in Strong. 

"They contend that they ohtalned several advantages over this construc- 
tion, first, by removing the plate further from the heater it wlU not beconie 
so hot and therefore conduct tlie beat to the Inner casing, as would Strong's 
plate 5; * * • second, tlie plate 8 Is located outwardly by the offset 27, 
so as to corresiwnd cireuniferentially with the exterior casing, the parts can 
be much easier assembled as no difflculty would be experienced in getting to 
the bolts or rivets holding the parts together; and, third, the applicants' 
plate 8 being continuous with their outer casing 28 obviâtes the inward de- 
pression of the Strong device and locates their device so that they can be 
fully opened. 

"The claims ail distinguish from the références very much in the same 
manner, namely, by including the 'rigid passage terminal circumferentially 
continuons' with the outer casing, and an inner casing having 'an offset por- 
tion united to the margins of said plate' or équivalent limitations. 

"In view of tlie alleged advantages, I cannot see that this change is devoid 
of patentable novelty, and the claims therefore should be allowed." 

Having thus secured their patent upon the emphasis placed on the 
élément : 

"Two concentric circumferential casings surrounding said heater providliig 
two chambers communicating at their base, the outer casing having a rigid 
heater passage terminal plate circumferentially continuous therewith" 

— patentée is in no position to assert the rigid heater passage terminal 
plate need not be circumferentially continuous with the outer casing. 

Appellee's structure, not having its terminal plate so located, does 
not infringe. 

Other défenses raised by appellee, including an attack upon the 
validity of thèse claims, we need not consider. 

The decree is affirmed. 
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ZENITH CARBURETOR OO. v. STROMBERG MOTOR DEVICES CO. 

(Circuit Court of Appeals, Seventh Circuit. September 14, 1018. Relieariiig 

Denied November 10, 1018.) 

Nos. 2234, 2247. 

1. Patents <S=3l68(2) — Rejection of Olaims — Acquiescence. 

The owner of a patent lias no standing to sue upon a canceled dnin! 
or seek a construction of an alloAved clalm which would in effeet revive 
a canceled daim, but the acquiescence of tlie patentée in the re.iection of 
one daim cannot be given a rétroactive effeet xipon the negotiation le.uling 
up to the allowance of the other clalms , so as to narrow those claims lo 
less than they were entitled to at the time of their allowance. 

2. Patents ©=5230— Impeovement Patents — -iNifRiNOEMENT. 

Where a later patentée, who obvlated another objection to an old device, 
added to his independent solution a device already patented, but wbicli 
did not solve the objection solved by the later patentée, such patentée in- 
frlnged the earlier patent. 
P>. Patents iS=>328 — Constructio>' — Vamdity and Infeingement. 

The Ahara patent, No. 684,662, claims 1, 2, 4, 5, and 7, for a carburetor 
for explosive engines which was novel in providing a E-shaped auxiliary 
well, held valid, and infringed by defendant's Exhlbits 1 and 10 as well 
as Exhlbit 2. 

4. Patents <S=3lG5 — ^Protection to Patentée. 

A patentée is entitled to ail the beneflts of his invention, whether he 
apprehends and states them or not, and must be given full protection in 
his daims, whether he bas explained the theory of the opération of his 
device correctly or not, being entitled, against an infringer, to a range 
of equivalency eommensurate with his actual contribution to the art. 
•5. Patents ®=>177 — Claims — Combination Claims. 

A combination daim must of course be treated as an integer, for its 
novelty niay consist wholly in bringing together old éléments. 

6. Patents <S=>-328 — Construction — Infbingement. 

The Richard patent No. 791,501, claims 8, 10, and 11, for an explosion 
engine consisting of a carbureting chamber, a U-shaped réceptacle con- 
nected with the storage réservoir, etc., held, in view of the prier art, not 
infringed by defendant's carburetors. 

7. Patents <S=>328 — Construction — Isfringement. 

The Sturtevant reissue patent No. 12,611, for a double carburetor for 
explosive engines, claim 1, held not infringed. 

5. Patents <S=>328 — Construction — Infringement. 

The Auderson patent. No. 1,063,148, daim 1, for a carburetor, a carburet- 
ing chamber, a fuel jet, an auxiliary réservoir, etc., held not infringed, if 
conceded valid. 
9, Patents <S=»]57(1) — Construction — Eléments of Combination. 

An élément of a combination, described in the same words in each of 
two claims of a patent, must be taken to refer to the same thing In both 
claims. 

Appeal and Cross-Appeal from the District Court of the United 
States for the Eastern Division of the Northern District of Illinois. 

Suit by the Stromberg Motor Devices Company against the Zenith Carbure- 
tor Company. From a decree in part for complainant (220 Ped. 154), com- 
plainant appeals, and défendant cross-appeals. Remanded, with directions. 

See, also, 254 Fed. 91. 

Charles A. Brown, of Chicago, 111., and William H. Kenyon, of New York 
City, for Stromberg Motor Devices Co. 

Clarence P. Byrnes, of Pittsburgh, Pa., and William M. Swan, of Détroit, 
Mich., for Zenith Carburetor Co. 

Before BAKER, MACK, and EVANS, Circuit Judges. 
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BAKER, Circuit Judge. Stromberg Company sued Zenith Com- 
pany for alleged infringement of four patents on carburetors for in- 
ternai-combustion engines. 

Claims 1, 2, 4, 5, and 7 of patent No. 684,662, October 15, 1901, 
to Ahara, and claims 8, 10, and 11 of patent No. 791,501, June 6, 
1905, to Richard, were held valid and infringed by Zenith carburetors 
identified as Exhibits 1 and 10, but not infringed by Exhibit 2. 

Claim 1 of patent No. 1,063,148, May 27, 1913, to Andersen, and 
claim 1 of reissue patent No. 12,611, February 19, 1907, to Sturtevant, 
were held valid, but not infringed by any Zenith device. 

Each Company assigns error on those parts of the decree that are 
adverse to its contentions. 

I. Ahara. 

[1-3] "Feeder for explosive engines," namely, a carburetor, is the 
subject-matter of the patent. No improvement of explosive engines 
in kind or degree was contemplated or involved. "This invention," 
Ahara said, "relates particularly to a structure adapted to vary the 
amount of fuel mixed with air fed to such an engine" ; that is, an ex- 
plosive engine. He pictured and described in détail the adaptability 
of his carburetor to vary the amount of fuel to correlate properly with 
the air conditions, both as to quantity and beat, in a one-cylinder work 
engine in which the desired uniformity of speed is obtained within 
fairly close limits by the automatic action of a governor in holding the 
intake valve shut and the exhaust valve open during one or more of 
the four-cycle periods of opération. But he also declared that "chang- 
es in détails of construction to adapt the device to other types of ex- 
plosive engines are obvions and within ordinary mechanical skill." 
Of course his saying so does not make it so. But in connection with 
the gênerai statement of the nature and object of the invention it dem- 
onstrates that Ahara's inventive concept covered a carburetor, not an 
improved one-cylinder work engine, and that he intended to claim, 
though unnecessarily, ail uses to which his carburetor could be put. 

In giving the opération of his carburetor when applied to a one 
cylinder hit-and-miss engine, he illustrated and described three styles 
of construction; but, as they ail operate in the same way, it will suf- 
fice if we follow through one type. 

"Referring to Fig. 1, the letter A 
indicates the casing formliig a part WS^^^^"" •^' 

of an engine, which is provided 
with an aperture Ai, eontrolled l)y 
a valve A2 at the Inlet-port for the 
cylinder of an explosive-englne, and 
communicates with the main alr-ln- 
let passage A* of the engine. Thls 
valve A2 Is ordinarily closed by 
any de.sired nieans — for instance, a 
sprlng A3 — and Is opened by the 
suction of the englne-i)iston in mov- 
ing away froni the valve, so as to 
draw Inward the explosive mixture 
composed of fuel and air, while in 

the return movement of the ])iston the valve Is closed and the mixture placed 
under compression, as is well known in thi.s art. In Fig. 1 I hâve shown at 
B a casing comprising the feeding device, which Is formed at its upper por- 
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tJon with a fuel-reservoir Bi, havin^ a dischnrge opeiiing Bs below the fuel- 
level thereln and valve-controlled port Ba, from whieh port a feed-tube B* 
extends upward into the space or passage adjacent to the inlet-openlng Ai. 
Any preferred construction of valve may be used in this connection; but I 
liave sbown in the présent instance a needle-valve C, adjusted by means of a 
threaded portion Ci, and provided at its outer edge with a handle C^, while 
the stem of said valve passes through a packing-sleeve 0'^, secured to the 
casing B in any desired manner. In the form of the invention shown in t^g. 
1 there is provided a collecting passage or chamber D, liaving one end com- 
munieating with the atmosphère above. the fuel-lcvel of the réservoir, and tho 
other end extendlng downward to the lower portions of the casing B, anu 
thence upward upon an inclined plane, as shown at Di, where it communicates 
with a feed-tube 1)2, extending parallel to and in contact with the fuel-tube 
B-t, which tube is provided with an opening Bo, communicating with the feed- 
tube D2. It will thus be seen that when the valve is set to permit the con- 
tinuous ûow of any desired quantlty of fuel at each suction-stroke of the 
engine thls aniount would pass into the fuel-tube B*, and be drawn upward 
with the proper amount of air to effect the explosive mixture for use in tho 
engine, while if the feed of fuel be omitted or eut ont the fuel continues to 
flow into the tube B*, and not being drawn upward by suction into tlie 
eylinder, flows through the aperture Bs downward into the inclined portion 
Di of the passage D. Sufficlent fuel will coUeet in this passage, dependlng 
upon the tim© interval between the suction-strokes of the engine, so that 
when the next charge of fuel is drawn into the engine an excess of fuel in 
proportion to the air is secured sufficlent to compensate for the cooling of the 
cj'linder and the air which may be therein, and tlius produces an explosive 
action equal in character with the regular action of the engine. 

"The fuel in the réservoir Bi is maintained at a predetermined level by any 
desired means." 

Claims 1 and 2 are enough to consider in determining ail the es- 
sential points of dispute : 

"1. A feeder for explosive-engines comprlslng a fuel-reservoir having a feed- 
outlet below the fuel-level therein to effect a continuons feed, a passage com- 
municating with the atmosphère and with said outlet from said réservoir to 
reeeive fuel therefrom, and means adapted to control the communication be- 
tween said réservoir and said passage, substnntially as specified." 

"2. A feeder for explosive-engines comprlslng a casing having a réservoir 
at its upper portion, a passage below said réservoir communicating with the 
atmosphère, a fuel-passage extending from below the fuel-level of said réser- 
voir to said first-named passage, and means for regulating the capacity of a 
norraally open port to control the flow of fuel through said fuel-passage, sub- 
stantially as specified." 

Crossley's British patent No. 24,584, December 21, 1893, is the 
main reliance for overthrowing Ahara. Counsel and experts contend 
interminably concerning the nature and capacity of the Crossley de- 
vice, the meaning of certain suggested, but unillustrated, substitutions 
of parts, and particularly whether the alternative constructions, as 
each side conceives them to be, would work. We hâve fully consid- 
ered ail thèse disputes; but find it unnecessary to state them in dé- 
tail, because our entire answer is given by considering the Crossley 
patent, and by placing above the various parts of the provisional and 
of the complète spécification headings that in our judgment indicate 
the classifications Crossley had in mind. 

From the provisional spécification : 

General Statement. 
"Our invention is for the purpose of measuring the quantity of oil required 
for each working stroke of such oil engines as in governing take a charge or 
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none in the well-known way. It consists of a ehamber into which the oil is 
delivered of a certain definîte capacity, tliis cliamber being the proper slze to 
hold the maximum quantity of oil fequired for one working stroke, and being 
emptied by the suction of the engine piston at each chargiug stroke." 

Large Bngine. 

"There are some conditions under which tlie quantity of oil per working or 
charging stroke requires modifleation to give the best results, as, for instance, 
an engine working at maximum load, and thus giving worliing strokes as fre- 
quently as possible, requires a definite amount of oil to give the best resuit. 
Should, however, the load decrease so as to cause the governor to miss out one 
or more working strokes in succession, a slight increase in the amount of oH 
delivered into the engine to form the next working stroke gives a better resuit 
than without such Increase. 

"We obtain thls increased amount in the foUowing manner: A pump is 
arrangea to deliver at the necessary Intervais the best quantity for each 
working stroke when working at maximum load ; this quantity being delivered 
into the measuring ehamber, and, owing to the spécial forra given to the 
measure, is drawn into the vaporiser by the piston of the engine during each 
suction stroke. The total capacity of the measuring ehamber, however, is 
somewhat larger than the volume of this full-power oil charge, so that, when a 
working stroke has been eut out by the governor, the pump, which still con- 
tinues dellvering its definite quantity, delivers a second charge — or more 
charges — into the measuring ehamber, which, owing to its greatcr capacity, 
retains a sllghtly increased amount for delivery to the engine the next time 
a working stroke is required, the excess overflowing and returning to the oil 
réceptacle." 

Small Engine. 

"In a modification of our invention, niore especially applicable to smaller 
angines, in which It may not be necessary to give more than one measured oil 
charge, the measuring ehamber may be made of a suitable size to give the 
detinite amount of oil required, the pump, however, being made to throw u 
larger volume, and the surplus which thus overflows at each delivery of the 
pump may be carried to supply a lamp or for any 'jther desired purpose, or 
may simply pass back to the oil tank." 

Non-Return Valve for Both Bngines. 

"Between the measuring ehamber and the vaporiser in most instances It is 
désirable to place a light non-return valve, which opens during the suction 
stroke of the engine, allows the oil to be sucked in past it more or less mixed 
wlth and followed by a current of air, which thus sweeps the contents of the 
ehamber out, and ensures it being carried through into the vaporiser and 
thence into the engine." 

Preferred Form of Measurer for Both Bngines. 

"By préférence the form given to the measurer is that of a TJ with very short 
legs, and the supply from the pump is delivered into the lower part of it 
from beneath." 

Small Bngine. 

"When tho measurer is used for giving one fixed charge only whether the 
engine be runiilng at light or full load, it may be flUed from a vessel placed 
above it instead of by a pump. A regulated quantity is thus allowed to flow 
into the U — tlie snrjjliis passiug, as in the case of the pump, eitlior to feed the 
lamp or to a réceptacle below. A blrd-cage fountain arrangement may take 
the place of the overhead vessel so as to dispense with a constant flow to tho 
measurer or any ov(>rtiow therefroin. A tk)at designed so as to give a con- 
stant Icvel may be used inslend of the bird-eage fountain." 

That ends tlie provisional spécification. 
From the complète spécification : 
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Fie 3. 



Fie 4. 



General Statement. 
Same as in the provisional spécification. 

Large Engine. 

After explaining as before the desirability of an increase of fuel 
after a nonsuction stroke, Crossley gives the détails of construction by 
référence to drawings, vvhich are part of the complète spécification 
only, as foUows: 

"To eiiable our invention to be 
better understood, we append a 
sheet of drawings in whieh Fig. 1 
is iin end élévation, Fig. 2 is a side 
élévation, Fig. 3 is an end élévation 
of a modified form, 11g. 4 is a side 
élévation of tlie same. 

"In Figs. 1 and 2, 'A' représenta 
the chamber or oil measurer, in thls 
instance consistlug of a straight 
drilled hole, 'B' is the pipe from the 
oll-pump delivery, and 'C is the 
automatic valve hereinafter refer- 
red to, 'D' is a passage into the va- 
poriser. In Figs. 3 and 4, 'E' is the 
chamber or oil measurer, 'F' is the 
pi])e for the piimp delivery, 'G' is 
the automatic valve, and 'H' is the 
passage to the vaporiser. 

"In connection with the measure 
shown in Figs. 1 and 2 a pump is 
arranged to deliver at the neces- 
sary intervais the best quantity of 
oil for each working stroke, when 
worklng at maximum load: this 
quantity being delivered into rne 
iiieasuring chamber 'A,' and, owing 
to the spécial form of this chamber, 
drawn into the vaporiser by the pis- 
ton of the engine during each vapor charging stroke through the passage 'D' 
and the automatic valve 'C The total capacity of the measuring chamber 
'A,' however, is somewhat larger than the volume of this fuU-power oit 
charge, so that when a VFOrking stroke has been eut out by the governor the 
pump, which still continues deliverlng ita detinite quantity, dellvers the 
second charge — or more charges — into the measuring chamber 'A,' which, 
owing to its greater capacity, rotains a slighliy increased amouut for de- 
livery to the engine the next time a working stroke is required, the excess 
overtlowing into fhe cup shaped receiver 'I,' and returinng to the oil ré- 
ceptacle through the overflow pipe 'K'." 

Small Engine. 

Crossley brings forward from the provisional spécification the fîrst 
portion that relates to the small engine, but wholly omits the second 
portion, which contains the suggestions of substitutions for the pump. 

Nonreturn Valve for Bolh Engines. 

"Between the measuring chamber and tlie vaiwriser, in most instances, it is 
désirable to place the llght nonreturn valve 'C,' which opens during tlie suc- 
tion stroke of the engine, and allows the oil to be sucked in past It more or 
less mixed with and followed by a current of iilr, which thiis sweeps the con- 
tents of the chamber out through 'II' or 'D,' and insures it being carried 
through into the vaporiser and thence into the engine." 
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Preferred Form of Measurer for Both Ëngines. 

"By préférence In soine instances we form the uieasuring chainber 'E' as 
shown in Figs. 3 and 4, the form given being tliat of a U or V wltli very short 
legs. The «il may be delivered into the lo\¥er part of it from beneath at the 
junction of the two short legs." 

Large Engine. 

"Or, as shown in the drawings, may be delivered into the mouth of one of 
the legs tlirough '¥.' By thus forniing the measurer •)■]' the oil tlows with a 
certain aniount of momentum into the nioutli of one of the legs of the measur- 
ing chamber 'E,' this momentum given to the oil eause.s it to spill over ont ot 
the mouth of the other leg, so that though an excess amount of oil may be 
pumped into the measurer '10' the oil does not quite fiU the measurer '!>;.' but 
the quantity contalned in it Is suflicient for normal working strokes. If the 
governor eut ont working strokes, a second pump delivery of oil takes pla<;e 
into the measurer 'E.' This measurer, hov.'ever, being more or less fllled witli 
oil, the new charge does not cause so mncli distui'bance in it, and after its 
delivery the measurer is fuller than it was before. thus giving the slightly in- 
creased amount of oil désirable to give a working stroke following an idle 
stroke or strokes. Working in this manner, there is still a sur))Uis of oil to 
tlow over into the overflow cup 'L,' and pass a\^ay by the pipe 'M' to suj)ply 
a lamp or for any other purpose." 

That ends the complète spécification. 

It is only the large Crossley engine that has any provision of means 
for increasing the amount of fuel after a nonsuction stroke. There- 
fore the large Crossley engine is the only structure in this British pat- 
ent that has any pertinency to the Ahara invention. In the large Cross- 
ley engine a pump a,nd a measuring cup capable of holding a little 
more than one pump-stroke of liquid fuel are the means. None other 
is described, or even suggested. Referring to Ahara's drawing and 
description, we find that the means of varying the amount of fuel to 
correlate with quantity and heat conditions of air in the engine are a 
constant-level réservoir B^ ; a gravity feed leading through the open- 
ing W, past controllable port B^, and ending at B* within the intake or 
manifold of the engine with which the carburetor is associated; a 
valve C to control port B^ ; an auxiliary well, namely, the U-shaped 
tube D D^D^, the upright portion D communicating with the atmo- 
sphère above the fuel-level of the réservoir, the lower portion D^ lying 
beneath the gravity fuel-feed, and the upright portion D^ terminating 
within the intake or manifold of the engine at a point above the fuel- 
level of the réservoir; and an aperture B ° permitting the fuel to flow 
from the gravity feed into the auxiliary well. Upon this disclosure of 
means Ahara laid his broad claims in suit. Claims 1 and 2, which 
we hâve recited, generically cover vital combinations that work in ac- 
cordance with the Ahara principle. With respect to the other claims 
in suit, not copied herein, our judgment is the same. Not only is it 
impossible to dérive the Ahara device and claims from the Crossley 
patent on account of clear différences in means, but Ahara also achiev- 
ed an improved and enlarged resuit. In a running engine of the hit- 
and-miss type periods of nonsuction, and in the multicylindered type, 
wherein suction is continuons but varied in amount by a manually op- 
erated throttle valve, periods of low suction are to be met and pro- 
vided for. If feeding a running engine with an auxiliary supply of 
fuel, available immediately after a period of nonsuction or low suction, 
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be taken as the genus, Crossiey's and Ahara's desires for results were 
akin ; but in species their achievements were distant cousins. Cross- 
iey's measuring cup was sized to hold the proper supply of oil for 
one explosion of a hit-and-miss engine running at a predetermined 
speed, and to hold an additional amounf that was relatively slight. 
One pump-stroke furnished the normal quantity. If by the lessening 
of the load the predetermined speed of the engine should increase so 
that the governor would eut out a working stroke, the pump would 
discharge another pump-stroke of oil into the measuring cup; but the 
addition to the amount already in the cup would be less than one pump- 
stroke of oil, because Crossley mentions an excess overflowing the cup 
and returning to the réceptacle with which the pump is connected. 
Now suppose that the governor, due to a greater fall in load, should 
eut out a succession of working strokes of the engine. It is obvious 
that after the first cut-out there would be no increase of fuel to cor- 
relate with the increased change of quantity and beat conditions of 
air in the engine. On the other hand, if the cup were enlarged to 
satisfy conditions after a succession of cut-outs, it would supply a 
hostile excess after one cut-out, because the cup is completely emptied 
by each suction stroke, and any excess of fuel tends to choke the en- 
gine. It is apparent, too, that Crossiey's carburetor, whose measuring 
cup is emptied by each suction stroke, would not do very well on a 
multicylindered, hand-throttle-controlled, automobile engine, wherein 
the continuous suction must hâve wide variations in tensity. At best 
it would provide only that narrow range of speed which would come 
from holding the throttle to measure the air to correspond with the 
strictly measured oil, because révolution of the crank-shaft, not suc- 
tion within the manifold, controls the delivery capacity of the pump. 
Turn now to Ahara. It is évident that suction at B* may be so tense 
as to limit greatly, if not to stop entirely, the flow into the aujiiliary 
well through the aperture B°. The resuit in degree is a matter of pro- 
portioning the parts, left to the ordinary judgment and mechanical 
skill of carburetor makers. If the Ahara carburetor is attached to a 
hit-and-miss engine, the duration of nonsuction periods is important. 
If one cut-out occurs, there is time for some fuel to collect in the 
auxiliary well ; if a succession of cut-outs, more time for more fuel. 
If the nonsuction period is long, as in a dead engine (and this applies 
to both hit-and-miss and hand-throttle-controlled engines), there is 
time for the auxiliary well to fill up to the fuel-level of the réservoir. 
With a running hand-throttle-controlled engine, both the duration and 
the tensity of low-suction periods are important. Suction may be so 
high that little fuel or none flows into the auxiliary well. At varying 
time and tensity degrees of lower suction, correlatively varying 
amounts of fuel accumulate in the auxiliary well. In starting, sud- 
denly going from no suction to suction, and in picking-up, suddenly 
going from low suction to high, an excess of fuel in proportion to air 
is needed ; needed on account of the relatively lower température in 
the engine (which is a beat engine) and the lag of the fuel behind the 
air, due to greater density of fuel than that of air. So in thèse im- 
portant opérations of starting and of picking-up the Ahara auxiliary 
well stands ready to meet and satisfy the varying beat and air condi- 
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tiens of the engine. And only in the limited sensé that the size of the 
well and of the openings in connection with it must be proportioned 
to the demands upon it (as must other parts of the carburetor, and in- 
deed, of the entire engine and automobile) is it true that the Ahara 
auxïliary well is a "measurer." Crossley was strictly that. 

Crossley's and our statement of his patent éliminâtes his feeder for 
the small engine, in which there is nevier an incrément of fuel. But in 
finally dismissing Crossley it may be permissible to note, in connection 
with the alternative constructions of the feeder for the small engine, 
(1) that both the large engine and the small will work when the meas- 
uring cup is f ed by a pump ; (2) that in the small engine, wherein the 
cup is completely filled in advance of each suction stroke, a constant- 
level réservoir may be substituted for the pump if the fuel-lever in the 
réservoir is kept at the level of the brim of the cup; (3) that in the 
large engine, though a constant-level réservoir may be substituted if 
the fuel-level in the réservoir is kept at the level of a line on the cup 
that marks one pump-stroke of fuel, we do not perceive how the con- 
stant-level can raise itself to supply the incrément that distinguishes 
the opération of the large engine. At least Crossley did not show 
how; and we are not concerned with the nunc pro tune products of 
the créative imagination of counsel and experts. 

Only one other prior art référence need be noticed. Banki's patent. 
No. 595,552, December 14, 1897, was for a gasoline motor. It detailed 
and claimed improvements in methods of ignition and air control that 
are irrelevant. One suggestion relating to the carburetor is relied on. 
A constant-level réservoir feeding a single aspirating jet, typified in 
Ahara minus the auxiliary well, was used. The tip of the upright 
nozzle flared like a V. From above, down through the casing of the 
carburetor, came a screw whose conical point extended within the 
flaring nozzle. The screw was adjustable to control the amount of 
gasoline that could be sucked from the nozzle. The suggestion relied 
on is that the screw "may be provided with a central longitudinal bor- 
ing through which air may be sucked in during the period of suction, 
whereby a complète dispersion of the gasoline will resuit." That is, 
if the needie of a needle-valve within an aspirating nozzle is hollow, 
the air coming through the hollow needie will aid in the atomization 
of the gasoline. No words of Banki's indicate that he ever dreamed 
of an auxiliary well like Ahara's as part of a carburetor. From Ban- 
ki's drawings one may read that, when the engine is at rest, the gaso- 
line from the constant-level réservoir would stand near the top of the 
nozzle; that one-fourth of the conical point of the needie would dip 
into the gasoHne; that the gasoline would rise and stand within the 
hollow to that extent ; and that, when the engine is started, the gaso- 
line in the point of the needie would be sucked out so that the air 
through the hollow needie might perform its service in aiding atomiza- 
tion. This is claimed to be a clear and definite anticipation of Ahara's 
auxiliary well. Not only is Ahara's combination of means a stranger 
to Banki, there being, for example, no passage hke Ahara's B° leading 
through the wall of the gravity feed into the hollow needie (the sup- 
posed auxiliary well), but the présence of gasoline in the tip of the 
conical point of the needie was an insignificant accident with Banki 
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in accomplishing his desired purpose of atomization. To count on the 
reading of Banki's drawings merely emphasizes the dearth of the prior 
art. If Zenith Company can construct a usable carburetor of such di- 
mensions that a part of the conical point of the hollow needle of a 
needle-valve within the aspirating nozzle will serve as an auxiliary 
well in starting and in picking-up, we feel sure no one will object. 
What is objected to is the use of Ahara's disclosed mode of opération 
and claimed combination of means. 

Finally stress is laid on the file wrapper as a bar to giving the claims 
their natural import and the scope they are entitled to as against the 
prior art. We hâve carefully considered the entire contents of this 
voluminous document. It may be summarized thus : Soliciter and ex- 
aminer had repeated passes at supposed faults of omission, of redun- 
dancy, of phraseology, of terminology, in the description and in the 
claims. Claims were repeatedly rejected on référence to Crossley, 
Banki, and other patents. After a considérable time the drawings and 
description took the form they now hâve in the patent, and eight claims 
were submitted. Claims 4 to 8, inclusive, became word for word claims 
3 to 7, inclusive, of the patent. Claims 2 and 3, after acceptance of 
an insignificant change in wording suggested by the examiner, became 
claims 1 and 2 of the patent. But when the eight claims in final form 
were presented, they were ail rejected, the examiner still clinging to 
the idea that, because Crossley had disclosed means for providing an 
incrément of fuel and Banki and others had shown that constant-level 
réservoirs, needle-valves, and other éléments were old in the car- 
buretor art, no invention was required to produce the mode of opéra- 
tion and the mechanical combinations of the Ahara carburetor. There- 
upon an oral debate between soliciter and examiner took place. What 
occurred is not recorded in the file wrapper. It may possibly be sur- 
mised from a reading of the following written argument filed by the 
soliciter : 

"In view of the oral intenàew with the examiner, It is believed that the 
objection as to the passage D being an air passage is removed and the term 
now used will be satisfactory to him. It is noted that in each of the référ- 
ences the air passage cited to antieipate the claim is the main inlet passage 
for tlie eyllnder, while the présent invention is not an explosive englne, and 
consequently cannot cover in the claims this passage, but a fecder for the en- 
gine, which is an attat-hmont independent therefrom, and discliarges Its charge 
of fuel into the air or suction iolet of the engine. With this understanding, it is 
believed that the claims clearly defliie over the références cited, whieli do not 
show the fuel réservoir having an outlet adapted to feed by gravity into the 
passage communlcating with the atmosphère, whereby the amoutit of fuel 
which collects increases during the time that the feed is eut ont until the tuel 
in this passage reaches the level of the réservoir. This opération is not prés- 
ent in the prior art, and the British patent to Crossley does not disclose the 
same, but nierel.v the broad prlneiple of permitting an overflow from the pump 
when the feed is eut off. In the référence the fuel which flows into the 
downwardly extending pipe is not adapted to be drawn into the engine at the 
next succeeding stroke, and the only fuel capable of this action is the small 
amount between the inlet connection and the end of the pipe from the pump. 
It is believed, however, that the présent amendmcnt places claims In condi- 
tion for allowance, and an action of that character is urgently requested." 

Thereupon the examiner allowed claims 2 to 8, inclusive, but reject- 
ed claim 1 on référence to Crossley and Banki. At this point the so- 
licitor was called upon to décide whether he would accept the allowed 
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claims, and waive claitn 1 as submitted, or amend claim 1 in a further 
attempt to convince the examiner. lie amended claim 1 to read as 
f oUows : 

"1. A feeder for explosive engines comprising a fuel réservoir liaving a feed 
outlet below the fuel-level Cliereln to efUect a coiitiuuous teed, a passage coin- 
iBUiiieating witli tlie atmosphère and extendlng below said outlet from said 
réservoir to receive a gravity feed of fuel therefrom, svibstantially as specifled." 

And he accompanied the amendment with the following argument: 

"Claim 1 was the only claim rejected by the last officiai action, and it is 
believed that the amendment thereto which dotiues the coUecting passage ex- 
tending below tlie outlet from the réservoir so as to receive the gravity feed 
of fuel therefrom is a feature novel in the art, and will be deemed allowable by 
the examiner. In vlew of the arguments previously submitted and of the 
last libéral action of the examiner, it is believed that no further argument 
is necessary as to the manifest advantages secured by the gravity feed over tlie 
structures disclosed in the références of record." 

But the examiner rejected claim 1 as finally amended. It then be- 
came obligatory upon the soliciter to décide whether he would appeal 
or close the application by taking out the patent with the previously 
allowed claims as sufiicient protection of the disclosed invention. In 
a document canceling claim 1 and renumbering the allowed claims, the 
soliciter said: 

"It is believed that the foregoing amendment, which cancels former claim 
1, removes ail objection to the case and places the same in condition for allow- 
ance. It will bo conceded that applicant should not be confined in his présent 
first claim speciflcally to a vaU'e, as hls comblnation is novel when embodying 
any means for eontrolling the food supply to the collecting passage, whereby 
the automatic gravity feed is successfuUy accomplished and the fluctuations 
and expense of a pumping action are entirely avoided." 

Beyond question the owner of the Ahara patent has no standing to 
sue upon canceled claim 1 or to seek a construction of an allowed 
claim that would hâve the effect of reviving the canceled claim. But 
that, in our judgment, is the extent of the estoppel. The solicitor's 
subséquent élection not to appeal from the rejection of claim 1 can 
be given no rétroactive efïect upon the negotiations leading up to the 
allowance of the claims in the patent so as to narrow those claims to 
less than they were entitled to at the time of their allowance. In those 
negotiations the soliciter always and consistently declared that claim 
1 of the patent, for example, produced a new resuit, through a new 
mode of opération, by means of a new mechanical combination, and 
never for a moment conceded that the inventive concept in that claim 
amounted to nothing but adding to abandoned claim 1 (not then in 
existence or abandoned) means for eontrolling the communication be- 
tween the réservoir and the auxiliary well. On his side the examiner 
receded from his original position, and allowed the claims in the pat- 
ent without stating or demanding any limitation or condition not in- 
hérent in the claims themselves, or furnishing any contemporaneous 
glossary for their interprétation. In electing not to appeal from the 
rejection of claim 1 the soliciter did net agrée that the examiner's ac- 
tioiT was correct; much less that an infringer should take abandoned 
claim 1, and not the prior art itself, as the measure of invention in- 
volved in the patent. 
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Zenith Company's carburetors employ a priiiciple that was disclosed 
in Baverey's patent, No. 907,953, December 29, 1908. If the old single- 
jet carburetor is adjusted to supply the proper mixture of air and gaso- 
line to an engine running 500 révolutions a minute, the mixture is too 
rich in gasoline when the engine is up to a substantially higher speed, 
say 1,500 révolutions a minute; if adjusted to 1,500 révolutions, then 
the mixture is too lean at 500 révolutions. One Krebs was the first 
to overcome this difficulty. He provided a supplemental air inlet, gov- 
erned by a spring-held valve, so that vi^ith increasing engine-suction 
there would be a proportional increase of air. Baverey's method was 
not to supply an additional air inlet, but to supplément the suction 
fuel-jet with another jet that could feed a unit of fuel in a unit of time 
irrespective of the engine-suction or nearly so. Manifestly the tend- 
ency of the supplemental jet would be to give leaner mixtures at high- 
er speeds; and, if the twb jets were properly correlated, the contrary 
tendencies would balance, and a uniform mixture would be supplied 
at ail speeds. 

This Baverey principle was of course unknown to Ahara, who im- 
proved the single suction- jet carburetor by providing his U-shaped 
auxiliary well for use in starting and in picking-up. But it is elemen- 
tary that if Baverey, coming later, should add to his independent so- 
lution of another objection to the old carburetor the Ahara auxihary 
well for starting and picking-up, he would infringe the Ahara patent. 
From one of Zenith Company's briefs we reproduce a diagrammatic 
représentation of its carburetor: 

B* is the suction jet; D^, the 
supplemental jet. Air-leg D, 
of the auxihary well D D^ D^, 
is indicated by the dotted lines. 
This was for the purpose of 
showing, first, that the Baverey 
principle could be used without 
the présence of the air-leg D; 
and, second, that its présence 
was merely incidental, and 
therefore not to be counted in 
determining infringement. If a 
hand-valve V be used as the means to control the communication be- 
tween the réservoir and the jet D^, and if it be turned on at starting, 
and turned down at low speed and turned off at stopping, the Baverey 
principle may be employed without having the air-leg D in the car- 
buretor. But the necessity of such fréquent manipulation would prob- 
ably render the carburetor unsalable. And the air-leg is actually em- 
ployed not merely to do away with the inconveniences that would re- 
suit from the use of a hand-valve without the air-leg; it is présent 
and is used as an élément in the combination of the U-shaped auxiliary 
well D D^ D^ with the réservoir and means for controlling the com- 
munication between the réservoir and the auxiliary well. When there 
is a period of no suction, it is évident that the gasoline will rise in the 
air-leg D and stand at the level of the constant-level of the réservoir, 
and be ready to supply the deniand. for an excess of fuel in starting. 
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When there is a period of very high suction, the parts may be aqd 
are so proportioned that the air-leg is empty. When there is a period 
of low suction, depending on the time and the degree, there may be 
and is a filling up of the air-leg with gasoline ready to respond to the 
sudden demand for an excess of fuel in picking-up. So the Zenith 
uses the Ahara combination in the Ahara way to produce the Ahara 
results. 

In the actual Zenith carburetors, instead of the suppositltious hand- 
valve, several nuts with différent sized bores through them are fur- 
nished to be inserted interchangeably at the point V as the means for 
regulating the flow f rom the réservoir to the auxiliary well. Both the 
Baverey patent and the Zenith catalogues properly recognize the in- 
terchangeable nuts as the équivalent of Ahara's needle-valve ; and 
they are certainly "means adapted to control the communication." In- 
asmuch as Zenith has the équivalent of the Ahara control in the Ahara 
combination, we regard it as irrelevant that Zenith has a separate con- 
trol of that part of the fuel stream which feeds the suction jet. 

Within the air-leg D Zenith Company has placed a secondary 
U-shaped auxiliary well to improve the starting opération and sep- 
arate it somewhat from the opération of picking-up. It is unneces- 
sary to détail this part of the mechanism, for with respect to infringe- 
ment the only distinction between the primary and the secondary aux- 
iliary well is that the latter receives its fuel supply through an opening 
in its bottom from the primary well instead of directly from the fuel 
stream as does the primary well. But when the engine is at rest the 
gasoline rises in the secondary well to the level of the constant-level 
of the réservoir; and we find in the Ahara claims no limitation that 
the communication shall be direct and immédiate. 

Between Exhibits 1 and 10, which the trial court found to be in- 
fringements, and Exhibit 2, which was held not to infringe, the only 
différence is in the amount of "subatmosphere" in the auxiliary well. 
This expression has been used by witnesses and counsel to indicate 
that the atmospheric pressure within ail the Zenith auxiliary wells and 
the Ahara well is less than at the ratio of fifteen pounds to the square 
inch. But Ahara does not mention subatmosphere. In bis drawings 
the opening to the atmosphère seems to be the fuU circular area of the 
air-leg D. In the Zenith wells the openings to the atmosphère are 
more or less constricted. That, however, was Zenith Company's choice 
of construction, which cannot be recognized as an escape from Ahara. 

The decree should be enlarged to include infringement by Exhibit 
2; but as the Ahara patent will doubtlessly expire before a final decree 
can be entered in the District Court, the relief should be limited to an 
accounting. 

II. Richard. 

[4-6] This patent is for an "explosion engine." Some of the im- 
provements are in the carburetor art; and to them the claims in suit 
are addressed. 

Claim 11, the broadest, reads as follows: 

"11. In an explosion engine, tlie combination of a storage-reservolr ; a car- 
bureting-eliamber connected to the engin e-cylinder; a mlxing-chamber in the 
upper portion of said carburetingrchamber ; a U-sliaped réceptacle connected 
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to said storage-reservoir, one of the arms of which opens Into sald mixing 
chamber ; and suitable air-ports for the other arm of said réceptacle and said 
mixlng-dhamber." 

Claim 10 is the same as claim 11, with the addition of "a valve above 
said carbureting-chamber" ; and claim 8 is the same as claim 10, with 
the addition of "means for controUing said air-ports." 

Thèse claims must be read, first, according to Richard's own lexi- 
cography ; and second, against the background of the prior art, to dé- 
termine the nature and scope of the alleged invention, and what, if 
anything, Zenith owes to Richard. 

Richard's figure 3 is this; 

In explanation Richard said: 

"The atomizer or carburetor pro- 
IJer eonsists of a main chamber D 
and a feed-chamber D' therefor. 
* * * A passage j connects the 
chanibers D D'. • * * The llq- 
iiid hydrocarbon is dellvereU 
through the passage / into an oU- 
receptacle within the chamber D. 
This réceptacle is sihaped som)E- 
what like a letter U, as It eonsists 
of a pair of arms or passages /' /", 
conneeted at the bottom and open 
at the top. The arm or passage f 
of the oil-receptacle opens into nilx- 
ing-chamber X. The passage /" 
opens. into or Is conneeted to the 
air-passage }'". Across the top of 
tlie chamber X is a screen e'. The 
screeu e' is retained In position by 
the valve-casing E, whlch is thread- 
ed into the top of the chamber !>. 
The dellvery-pipe E' suitably con- 
nects the chamber D to the englne- 
cyliuder. Air is drawn through the 
atoinizlng or carbureting chamber 
by the suction of the englne. A 
valve e. Is provided for controlling the same. * * * A slanted partition 
plate or delîector in the bottom of the chamber D Is provided to direct a con- 
sidérable portion of the air passing through tiie carbureting-chamber into 
the passage j'". 

"In oi»ration air is drawn through the atomlzing or vaporizing chamber by 
the suction of the engine, and a portion of the air passing through the pas- 
sage ?'"' into the passages j" and j' becomes saturated with and carries or 
dashes the liquid hydrocarbon into the mixing-ehamber X and against the 
acreen e', where it is met by the iu-rushing air, vvhieh is thereby suitably mix- 
ed therewlth and drawn past the valve e into the engine-cylinder. The ad- 
.lustment of the valve e régulâtes the amount of air drawn through the atom- 
izer or carburetor." 




Laying this disclosure upon the claims in suit, we find that the 
"storage-reservoir" is D'; the "carbureting-chamber" is the entire 
space vi^ithin the casing D from the air inlet at the bottom to the top 
where it is screwed upon the casing E; the "mixing-ehamber in the 
upper portion of the carbureting-chamber" is the walled ofï space X, 
within. which the jet / terminâtes; the "U-shaped réceptacle" is made 
up of the jet ;', the air-leg /', and the passage at the bottom between 
them, and is located wholly within the carbureting-chamber D; the 
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"suitable air-ports" are, first, ;'" to supply the air-leg /" ; and, second, 
the remainder of the intake to supply the mixing chamber X ; the 
"valve above the carbureting-chamber" is the throttle-valve of the en- 
gine, and the "means for controlling said air-ports" is the "slanted 
partition plate or deflector in the bottom of the chamber D." 

Richard's idea of the mode of opération seems to be this : If I take 
the Ahara U-shaped auxiliary well and locate it wholly within the air 
intake of the engine; if I partition the intake so that the inrushing 
current of air will be divided into two streams, one to go to the right 
through the mixing-chamber X and affect the jet j' by aspiration, and 
the other to rush up the passage /'", down the air-leg /" and into the 
jet /'; and especially if I increase the rush of the air current into the 
passage ;'"' by means of a deflecting plate — I obtain not merely aspira- 
tion, but I also cause the gasoline to be "carried or dashed into the 
mixing-chamber X and against the screen e', where it is met by the 
inrushing air" from the other part of the stream, and thus I produce 
a better mixture than any known before. 

We do not inquire whether Richard was right in his theory. A 
patentée is entitled to ail the benefits of his invention whether he ap- 
prehends and states them or not. He must be given full protection in 
his claims whether he bas explained the theory of the opération of his 
device correctly, erroneously, or not at ail. Against an infringer he 
must be allowed a range of equivalency- that is commensurate with his 
actual contribution to the art. He is not to be limited to particular 
formation or location of parts, unless the limitations are embodied in 
the claims themselves or are necessarily imposed by the prior art. 
We hâve given Richard's theory only as an aid in framing the défini- 
tions of the éléments of the claims from Richard's own terminology 
in connection with the prior art and the alleged infringing structure. 

A drawing of the Zenith carburetor is herewith reproduced: 

Richard's claims in suit are 
not limited in terms to the for- 
mation and location of parts 
as detailed in his drawings and 
description. Taking the terms 
in their broadest sensé, and 
apart from Richard's diction- 
ary and the prior art, we find 
in the Zenith carburetors a 
"storage-reservoir" F ; the en- 
tire space within the casing 
from the air intake at the low- 
er-left side of the drawing up 
to the throttle-valve T may be 
taken as a "carbureting-cham- 
ber"; the space from the bot- 
tom of the constricting mem- 
ber X up to the throttle valve T may be called a "mixing-chamber in 
the upper portion of the carbureting-chamber"; a "U-shaped récep- 
tacle" may be found in the air-leg J, the jet H, and the communicat- 
254 F.—Q 
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ing passage at the bottom between them ; a second "U-shaped récep- 
tacle" may be found in the air-leg P, the jet U, and the communicat- 
ing passage at the bottom between them; the air intake at the lower 
left and the opening A into air-leg J at the upper right are used by 
Zenith as "suitable air-ports" ; the throttle-valve T is présent as a 
"valve above the carbureting-chamber" ; and the relative sizes of the 
air intake of the angine and of the opening A may be considered to 
be "means for controUing said air-ports." 

But on looking to the prior art we find that it was old to recognize 
the carburetion occurred in the space between the air intake and the 
throttle-valve. It was established practice, as an aid to efficient as- 
piration, to constrict the air passage shortly below the tip of the jet 
and then to taper it up to full diameter below the throttle-valve. Such 
a construction was called a Venturi tube. But whether a tube of uni- 
form diameter or a Venturi tube was used, the space from below the 
jet up to the throttle-valve, without being specifically named, was in 
fact the only "carbureting-chamber" présent in the old structure. 
And the same space, again without being named, was in fact the only 
"mixing-chamber" présent. So without regard to what Richard might 
say or claim, Zenith Company was free to use an aspirating jet in a 
Venturi tube. Now the Ahara patent, as we bave found, covered bis 
invention of the auxiliary well to whatever extent it could be used 
with hit-and-miss engines, with throttle-controlled engines, with 
straight air intakes, with Venturi tubes, and with engines and car- 
buretors not yet devised. Zenith Company, with Ahara's consent, 
might hâve applied Ahara's auxiliary well to the old aspirating jet 
within the old Venturi tube. . Whether Zenith Company procured Aha- 
ra's consent is of no concern to Richard ; that is, Richard cannot be per- 
mitted to reach back into the prior art and take any part of Ahara's 
monopoly of the application of the Ahara auxiliary well to an as- 
pirating jet within a Venturi tube. On the other hand, the Zenith 
Company in making the application was not at liberty to use any dis- 
tinct and independent improvements within the Richard patent. 

From our examination of the Richard patent, the prior ai^t, and 
the Zenith carburetors as embodying features that antedated Richard, 
we find no distinct and independent improvements of Richard's that 
bave been taken by Zenith Company. Richard could not change the 
nature and f unction of prior structures by applying to them new word 
définitions. "Carbureting" and "mixing" may well be taken as syn- 
onyms in the gênerai language of the art of aspirating gasoline. In 
the prior art the single chamber in which aspiration occurs might 
at will bave been denominated either a "carbureting-chamber" or 
a "mixing-chamber." Applying two names to one structure or to 
différent parts thereof does not make two structures. For a maker 
of carburetors to infringe Richard he would hâve to use the walled- 
off space X, or its équivalent, for a "mixing-chamber" as distinguish- 
ed from a "carbureting-chamber" — a chamber characterized not only 
by its physically separate formation and location, but also by its func- 
tion of "mixing" by means of one branch of the air current within 
the intake being used to "carry and dash" the gasoline therein, and 
there to encounter the other branch of the air current. We agrée 
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that "the screen e' " which distinguishes claim 6 from daim 11, can- 
not be read into the claims in suit ; but neither can the remaining char- 
acterizing structural and functional features of the "mixing-chamber" 
be read out. 

A combination claim must of course be treated as an integer. Its 
novelty may consist whoUy in bringing together old éléments. But, 
as we hâve already seen, the prior art dénies novelty in Richard's 
combination, if generic définitions be applied to the old éléments. 
Novelty must therefore be predicated upon new characterizing fea- 
tures given to one or more of the old éléments. We hâve found such 
novelty in Richard's "mixing-chamber" only by putting it in a class 
différent from the old Venturi tube. Similarly the "U-shaped ré- 
ceptacle" cannot be merely Ahara's auxiliary well, which has its air- 
leg open to the outside atmosphère. Novelty in this feature can be 
based only on the placing of the entire auxiliary well within the air 
intake. "Suitable air-ports" must be something différent from 
Ahara's, if the individuality of this élément is to characterize Richard's 
combination as novel. Likewise the "means for controlling said air- 
ports" must be something distinctive from the relative sizes of the 
Ahara air intake and of the Ahara opening to the air-leg — it must 
be the slanted deflector or équivalent means for splitting the air cur- 
rent within the intake into two streams. Of course novelty cannot 
be found in the storage-reservoir, or the carbureting-chamber, or the 
throttle-valve of the engine. Infringement would be avoided if Ze- 
nith failed to employ any one élément of Richard's combination. We 
find that Zenith has used nothing to which Richard can properly lay 
claim. 

The decree should be modified by striking out the finding that 
Zenith Exhibits 1 and 10 infringe the Richard patent. 

III. Sturtëvant. 

[7] A "double carburetor for explosive engines" is the subject- 
matter. 

Sturtevant stated his problem as f ollows : 

"In tJie opération of sfis-engines wlik-h are fed witli an explosive mixture 
of carbureted air some difficulty lias l)Oi>ii experienced in throttling the englno 
down to its minimum Ki)eed and po^^•er without stopping it, this trouble being 
due to the fact that toc fine an adjustniont of the throttling devices for con- 
trolling the delivery of the explosive mixture to the engine is neeessary to be 
praetical, and the control of the engine, therefore, is not at ail tlmes abso- 
lute or satlsfactory." 

It is évident that Sturtevant had before his mental vision a throt- 
tle-controlled engine provided with the usual single carburetor, namely 
a device for impregnating with gasoline the air sucked into the en- 
gine, consisting of the air intake, the fuel réservoir, and therefrom 
the fuel tube terminating in the fuel jet within the air intake. He 
pictured this single carburetor in association with a throttle-valve hav- 
ing the capacity of closing completely the air intake, and thus shut- 
ting off the entire supply both of air and of gasoline from the en- 
gine. In throttling down an engine se equipped the operator might 
move the throttle-lever to the closed position, or so near that the 
minimum of fuel to keep the engine running would not be supplied 
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and so the engine would stop. To guard against such stoppage the 
operator might learn, by observation and experiment, the point at 
which to hold the throttle-lever to provide the required minimum, 
and then either mark the place on the lever-arc or affix a mechani- 
cal stop so that the throttle-valve could not be completely closed. 
Such was the evil Sturtevant intended to remedy by wliolly différent 
means and mode of opération. 

Sturtevant explained his means thus: 

"Brlefly stated, the Invention consists in formlng the carburetor double — 
this is to say, having two carbureting-chambers of différent fuel capacltles, 
whlch deliver to the englne-eylinders together under normal rmniing condi- 
tions and supply the maximum amount et fuel, but one of whlch (the main car- 
buretor) may be throttled down or eut out entlrely when It is désirable to re- 
duce speed, under which conditions the other or auxillary carburetor, which 
is the smaller and which is always open, wUl supply a mininuim amount of 
fuel sufflcient to keep the englue at low speed and prevent its stopping. Fur- 
thermore, in starting the engine the smaller carburetor is of the proper ca- 
pacity to supply the exact charge of fuel to give a proper starting charge at 
low starting speed and insure the initial starting of the engine, after which 
the throttled carburetor may be thrown iuto action and the engine brought up 
to its full speed." 

And this is his mode of opération : 

"In opération, assumiug that the engine be at rest and the throttle-valve of 
the main carburetor closed, the engine wlU be manually turned to give the 
initial suction or intake stroke to the piston. The suction being through the 
auxillary carburetor, fuel in sufflcient quantity and of the iiroiier richness will 
be supplied thereby to start the engine and keep it running at low speed, ana 
the main carburetor can theni be thrown into service by opeulng the throttle- 
valve and the engine brought to its full speed and power with both carburetors 
in service and a maximum supply of fuel being delivered to the engine-cylin- 
ders. When it is desired to slow down, this may be gradually or quickly done 
by throttllng down the main carburetor untll it is entlrely eut out, and yet 
complète stoppage of the engine cannot occur owing to eareless throttllng 
down, for the reason that the auxillary carburetor is stlll in service and in- 
dependent of the control of the main carburetor and aft'ords a constant 
minimum supply of fuel." 

Sturtevant's structure is clear. His main carburetor is a complète 
carburetor in itself. It is associated with a throttle-valve that com- 
pletely closes its air intake. His auxillary carburetor is a complète 
carburetor in itself. To be so, it necessarily has its own separate air 
intake, its own separate fuel tube, and its own separate fuel jet. It 
supplies its own separate explosive mixture to the engine independ- 
ently of any control of the controllable main carburetor. Its air intake 
is always open, has no association with any throttle. It feeds its explo- 
sive mixture, not into the mixing-chamber of the main carburetor at or 
below the throttle-valve, but through an independent by-pass into the 
manifold between the throttle-valve and the engine cylinders. When- 
ever the engine is running, the auxiliary carburetor is in opération 
and gives the requisite minimum of fuel. Whenever the main car- 
buretor is opened to any degree, the two carburetors co-operate to 
furnish any desired incrément of fuel up to the maximum, which is 
the sum of the full capacities of the two. 

On his disclosure of means and mode of opération Sturtevant 
started out by claiming "fuel-supplying apparatus for explosive en- 
gines, comprising a main carburetor and an auxiliary carburetor." 
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But the patent office rejected the claim on référence to Schumm's 
patent, No. 482,201, Sept. 6, 1892, which is for a double carburetor. 
Thereupon Sturtevant canceled, but eventually was allowed the claim 
in suit : 

"1. Fuel-supplying apparatus for gas-engines, comprising the combination 
with a main carburetor havlng a fuel-outlet, and a throttle- valve controlling 
sald fuel-outlet, whereby the amouut of fuel supplied f roni said main carburet- 
or may be varled or completely shut oiï ; of an auxiliary carburetor co-oper- 
ating with said main carburetor, said auxiliary carburetor luiving an open 
fuel-outlet, whereby a desired mininuun fuel-supply for the engine is alïorded." 

It is needless to détail Schumm and other références, for we find 
in the claim itself ail the limitations that Zenith Company deduces 
from the prior art. 

Sturtevant's main carburetor must be associated with a throttle- 
valve by which "the amount of fuel supplied from said main carbu- 
retor may be varied or completely eut off." Looking to the spécifi- 
cation of means and the mode of opération to ascertain what Stur- 
tevant had in mind wlien using the above-quoted limiting clause, we 
find that he meant a throttle-valve having the capacity of complete- 
ly closing the intake, thereby completely cutting oiï the fuel ; and that 
he never contemplated a structure in which the throttle-valve should 
always be partially open, and in which the fuel-jet should be so large 
that the minimum of inrushing air would not aspirate the gasoline. 
Sturtevant's auxiliary carburetor must "co-operate" with bis main 
carburetor. Schumm dénies to Sturtevant any monopoly of gênerai 
co-operation. Therefore what the word in the claim calls for is the 
spécifie co-operation that Sturtevant has described. His auxiliary car- 
buretor must be a "carburetor" in the same sensé as the main carbure- 
tor is a carburetor; that is, a complète carburetor in itself. It must 
hâve "an open fuel-outlet whereby a desired minimum fuel-supply for 
the engine is afiforded." That is, it must bave means for discharging its 
own explosive mixture into the engine beyond the control of the throt- 
tle-valve and when the engine is running this explosive mixture must 
always be supplied and be ready to "co-operate" with the mixture 
from the main carburetor whenever and to whatever degree the 
closed throttle-valve may be opened. Such, in our judgment, is the 
scope of the claim. 

Turning back to the drawing of the Zenith carburetor, we note 
that Zenith's alleged auxiliary carburetor consists of the fuel réser- 
voir, the fuel passages leading into the well P, the well P, the fuel jet 
therefrom terminating at U, and the air intake at the lower left side 
of the drawing; and that said auxiliary carburetor co-operates with 
the Zenith main carburetor, which is identified by référence to the 
fuel- jet S within the Venturi tube. 

If the throttle-valve T is closed, there is found in the Zenith struc- 
ture the équivalent of Sturtevant's main carburetor with its prescribed 
limitations; but there is no auxiliary carburetor having an opening 
to discharge its explosive mixture into the engine, for the outlet U 
is smothered by the throttle-valve. 

' If the throttle-valve T is permanently held partially open, then, 
whatever may be said about the présence of Sturtevant's auxiliary 
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carburetor, no main carburetor is found in its required association with 
a throttle-valve having the capacity of being completely closed. 

Either hom disposes of infringement. But, more vitally, the out- 
let U is never a disdiarge for an explosive mixture; it merely feeds 
raw gasoline. And, still more vitally, when the air current through 
the main carburetor is pointed to as the means for converting the raw 
gasoline from the outlet U into an explosive mixture, a démonstra- 
tion is thereby afforded that Zenith contains no auxiliary "carburetor" 
at ail. 

We approve the finding of noninfringement of the gturtevant pat- 
ent. 

IV. Anderson. 

[8] Claim 1 is the only claim in issue: 

"1. Tn a carburetor, a carburetin^-ehamber, a fuel-Jet thereln, a constant- 
level supply-chamber feeding said fuel-jet and exposed to atmospheric pres- 
sure, an auxiliary réservoir fed from said constant-leve! supply-chamber, an. 
auxiliary fuel-Jet diseharging Into said carbureting-chamber and fed from 
said auxiliary réservoir, an atmosphère inlet for said auxiliary réservoir, and' 
raeans for maintaining a subatmospheric pressure in said auxiliary réservoir 
duriug opération of said carburetor." 

From the fuel réservoir 15, 
through the passage 17, gas- 
oline is fed through the orifice 
21 into the main jet within the 
Venturi tube, and also is fed 
through the orifice 27 into the 
auxiliary réservoir 25, and 
thence into the supplemental- 
jet 33. The auxiliary réservoir 
25 is open to the atmosphère 
through the restricted opening 
31 ; and it is also open to the 
chamber 28, in which are open- 
ings 29 and 30 into the Venturi 
tube. 

This construction, when the 
engine is running, produces in- 

the auxiliary réservoir 25 a partial vacuum of varying degrees, which. 

is the "subatmospheric pressure" spoken of in the claim. How it is 

produced, the mode of opération, the working principle, is thus ex- 

plained by Anderson : 

"It Is to be noted that the surface of the fuel in the réservoir 25 is exposed 
to the pressure In the chamber 28, whlch, in tum, Is subject to the pressure and 
the variations in pressure in the Venturi tube or carbureting-chamber. It 
is thus clear that, as the suction In the Venturi tube Increases, the pressure 
in the chamber 28 will be lowered, and the rate at which the fuel passes 
through the restricted opening 27 into the réservoir 25 will vary accordingly. 
It bas been fouud by experiment, however, that this variation, while hlghly 
désirable and productive of the best sort of a mixture, Is too marked for- 
practical purposes, unless properly moderated, and I bave secured this modér- 
ation by means of the restricted passageway 31 to the atmosphère. The pas- 
sageway is restricted to such an extent that It cannot satisfy the suction 
created In the chamber 28, and it therefore follows that the pressure on the 
surface of the fuel In the réservoir 25 is lessened, as the engine speed Increases, . 
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so that, as before pointée! out, the flow through tlie passageway 27 is varied 
accordlngly." 

Anderson's mode of opération is unmistakable. He créâtes a par- 
tial vacuum in the chamber 28 by means of engine-suction through 
the openings 29 and 30 into the Venturi tube; the partial vacuum 
varies in tensity with the varying tensity of the engine-suction; he 
finds that high suction produces too much "subatmosphere" ; and so 
he "modérâtes" his "subatmosphere," partially destroys the vacuum 
tensity, by admitting outside air into chamber 28 through the re- 
stricted opening 31. 

Whatever of inventive création was involved in producing the An- 
derson combination of means to obtain the Anderson resuit in the An- 
derson v^'ay is entitled to protection not only by spécifie claims but 
also by the most generic that could be drawn to fit Anderson's in- 
ventive concept. But infringement of the broadest as well as of the 
narrowest claims can be predicated only on a structure that embodies 
substantially the Anderson combination of means to obtain substanti- 
ally the Anderson resuit in substantially the Anderson way. 

As a basis for charging infringement of claim 1 by the starting feed 
of the Zenith carburetor, Exhibit 2, Stromberg Company identifies 
the generic terminology of claim 1 with the spécifie disclosure of 
means in the following manner : 

1. "A carbureting-chamber" is the space from the air-inlet 7 to the 
explosive-mixture discharge 8. 

2. "A fuel-jet therein" is the jet 19. 

3. "A constant-level supply-chamber feeding said fuel-jet and ex- 
posed to atmospheric pressure" is the constant-level chamber 15. 

4. "An auxiliary réservoir fed from said constant-level supply- 
chamber" is réservoir 25. 

5. "An auxiliary fuel- jet discharging into said carbureting-chamber 
and fed from said auxiliary réservoir" is the jet 33. 

6. "An atmosphère inlet for said auxiliary réservoir" is the open- 
ing 31. 

7. "And means for maintaining a subatmospheric pressure in said 
auxiliary réservoir during the opération of said carburetor" is the 
bored nut 32. Several nuts of différent sized bores are fumished so 
that the diameter of the opening 31 may be varied in relation to the 
openings 29 and 30 into the Venturi tube and the discharge outlet of 
jet 33. This interchangeability of the bored nut 32 is for the pur- 
pose of assisting in the proper initial adjustment of the carburetor to 
différent engines. 

Turning back to the drawing of the Zenith carburetor, we find that 
Zenith has the équivalent, specifically and generically, of Anderson's 
first élément, in the carbureting space from the air intake at the lower 
left side of the drawing up to the explosive-mixture discharge at the 
top of the drawing; of his second élément, in the double-jet S; of 
his third élément, in the fuel réservoir F ; of his f ourth élément, in 
the auxihary réservoir or well P; of his fifth élément, in the fuel-jet 
U ; of his sixth élément, in the atmosphère inlet A ; and of what 
Stromberg Company has chosen to identify as his seventh élément, in 
the ability and practice of Zenith Company to regulate the size of 
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the atmosphère inlet for the purpose of aiding in the proper initial 
adjustment of the carburetor to a given engine. 

But Zenith carburetors 1 and 10 and Baverey's patent No. 907,953, 
December 29, 1908, which was cited against Anderson in the patent 
office, were in the prior art. Zenith carburetors 1 and 10 contained 
item for item the éléments we hâve pointed to in the Zenith drawing. 
So naturally no attempt was made to subordinate them to the An- 
derson patent. Before Anderson's time Zenith had modified the car- 
buretor as shown in the drawing by closing the top of the well P and 
admitting air thereto through restricted openings into the well J. And 
no charge of infringing the Anderson patent could be laid upon that 
modification. Since Anderson's time the only change in Zenith is 
found in Exhibit 2, In this, instead of air being admitted to the closed 
well P through restricted openings into the well J, it is admitted 
through restricted tubes from the outer air. And on this slight change 
in construction, and the additional resuit that is supposed to be ob- 
tained thereby, the question of infringement turns. 

By means of Ahara's air inlet D and Zenith's restricted air inlet A 
subatmosphere was created in their respective auxiHary wells. There 
has always been subatmosphere in the Zenith wells, both P and J. 
In the structure of the Zenith drawing there may not be much, if any, 
différence in subatmospheric pressure in the two wells. When Zenith 
closed the top of the well P and admitted air thereto through re- 
stricted openings into the well J, there was undoubtedly a nearer ap- 
proach to vacuum in the well P than in the well J. And in the Zenith 
carburetor, Exhibit 2, there is a greater degree of subatmosphere in 
the inner well than in the outer. But we are unable to détermine 
from the record whether there was any greater or any less degree 
of subatmosphere in the inner well when air was taken from the outer 
well than when taken from outside the carburetor. As means of ad- 
mitting air into the inner well, the restricted openings to the outer 
well are the équivalents of the restricted openings to the outer air, 
unless there is a différence in results, for mechanically it is imma- 
terial whether the air is admitted mediately or immediately from the 
outer air. No infringement can be laid upon Zenith's Exhibit 2, if ail 
that Zenith got was substantially the old resuit in substantially the old 
way. But because the pi'oofs do not enable us to find definitely that 
Zenith obtained merely the old resuit, we proceed to détermine wheth- 
er Stromberg Company is correct in saying that the seventh élément 
is any means, of the gênerai nature of the nut 32, adapted to regulate 
the admission of air into the inner well from the outer air. 

In support of its right to point to the restricted passages in Zenith's 
Exhibit 2 from the inner well to the outer air as the équivalent of 
the seventh élément, Stromberg Company asserts that the présence of 
subatmosphere in the prior Zenith carburetors was incidental, insig- 
nificant, detrimental, and contrary to the desired opération ; and upon 
this assertion predicates a claim that Anderson was entitled to monopo- 
lize any désirable and intentional use of subatmosphere in carburetors, 
even though the mechanical éléments were found similarlv combined 
in prior structures. It is true that subatmosphere in the Zenith outer 
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well J, which supplies the supplemental jet H, runs counters to the 
Baverey principle of supplying the supplemental jet with a unit of 
fuel in a unit of time and makes it impossible of complète realiza- 
tion. Indeed, the use of any auxiliary well, as we hâve heretofore 
seen, is unnecessary to the employment of that feature of the Zenith 
carburetors. But in every Zenith starting wrell (the inner well P) sub- 
atmosphere has been désirable and in accord with the intended pur- 
pose in starting, because in response to subatmosphere the action of 
the starting jet is augmented and prolonged, and thereby the interval 
of time that passes before the suction in the Venturi tube is sufficient 
to lift the gasoline from the main jet is bridged. And if the intent 
of a maker may be judged by the bénéficiai results produced by his 
mechanism, the use of subatmosphere in the prior Zenith starting 
well was intentional. So there is no basis in fact for the contention 
that Anderson's patent is to be scanned from the viewpoint that he 
was the first to devise means for the bénéficiai and intentional em- 
ployment of subatmosphere in carburetors. 

In our judgment Andersen himself furnishes three démonstrations 
that Stromberg Company is in error in asserting that Anderson's sev- 
enth élément in claim 1 refers generically to any means for regulating 
the admission of outer air to the inner well which hâve a mode of 
opération and produce results analogous to the mode of opération and 
results of Anderson's interchangeable nut 32, which détermines the 
size of the opening 31. 

1. In his spécification, herein above quoted, Anderson shows that 
his characteristic subatmosphere is cieated by the action of the open- 
ings 29 and 30 into the Venturi tube in connection with the suction 
through the Venturi tube; that at high speeds too much subatmos- 
phere is thereby created ; and that he destroys the excess by admit- 
ting outer air through the opening 31. In other words, if Anderson 
had not found by experiment, as he says he did, that his means for 
creating subatmosphere operated excessively at high speeds, he never 
would hâve put into his carburetor the opening 31, which is présent 
merely as a moderator of the active means, just as a governor modér- 
âtes, but does not create, the applied power of an engine. Zenith 
Company has no carburetor in which the passageway from the outer 
air to the inner well has any such mode of opération or produces any 
such resuit. But Stromberg Company insists that we cannot accept 
Anderson's définition of his seventh élément, because to do so would 
make that élément the same in claim 1 as in claim 2, wherein that 
élément is additionally defined as "comprising a duct for the passage 
of air only, communicating with said carbureting-chamber and with 
the auxiliary réservoir above the level of the liquid therein." Taking 
définitions of terms from Anderson, we believe structures can be 
imagined which would infringe claim 1 without embodying the quoted 
limitation in claim 2, and so both claims would be purposeful. But 
we do not stop to picture supposititious structures, because if we are 
mistaken in our belief, and if claim 1 must fall unless we accept Strom- 
berg Company 's définition and reject Anderson's, then fall it must. 

2. On his spécification of means and mode of opération, Anderson 
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subtnitted daims, several of which were rejected on référence to Bav- 
erey. Their gênerai çharacter may be gathered from the following: 

"In a carburetor the combinatian of a suctlon-controlled fuel feed-jet, a 
eonstant-level supply-chamber therefor, an additional jet, and means for 
Bupply to said additional ]et arraniçed to deliver varying quantities of fuel 
accordlng to the pressure produced by the englne." 

The objection to this claim is that, if the arrangement for varying 
the discharge from the additional jet to correlate with the pressure 
produced by the engine, which is the arrangement for creating sub- 
atmosphere, is not confined to Anderson's stated means and method 
of creating subatmosphere, but is aimed to cover the inlet from the 
outer air into Zenith's prior auxiliary well, then the claim is void in 
the light of Baverey's disclosure. 

Anderson acquiv,sced in the rejection. In submitting the présent 
claims, he distin<mished from Baverey, as he in fact had already clear- 
ly done in his spécification of means and mode of opération, by point- 
ing out that his "opération is brought about by maintaining a sub- 
atmospheric pressure in the auxiliary réservoir even though the said 
réservoir is connected with the atmosphère." That is, Anderson's 
characteristic subatmosphere is obtained, not by means of, but in 
spite of, the Baverey-Zenith inlet. And thereby Anderson became 
estopped from contending that the Zenith characteristic subatmosphere 
was immaterial in the prior art, and that he was entitled to a gênerai 
dominancy of subatmosphere in carburetors — a contention we hâve 
heretofore examined and found to be wanting in merit. 

[9] 3. Anderson's claim 4 is word for word the same as claim 1, ex- 
cept that the sixth élément, "an atmosphère inlet for said auxiliary 
réservoir" in claim 1, becomes "a restricted atmosphère inlet for said 
auxiliary réservoir" in claim 4. 

Of course the other éléments, including the seventh, must be given 
exactly the same value and scope in both claims. 

Respecting the differentiation of the sixth élément, claim 1 calls for 
an inlet regardless of restriction — for example, Anderson's inlet witli 
the interchangeable nut 32 omitted; while claim 4 demands a re- 
striction of the inlet — for example, such a "restricted inlet" as is pro- 
vided by the bored and interchangeable nut 32. 

Now, if this suit were based on claim 4, it would be apparent at 
once that the nut 32, or its équivalent in gênerai çharacter, could not 
be taken as the seventh élément after having been properly identified 
as the sixth élément. And though only the opening and not the nut 
itself as a restricting means is in the sixth élément of claim 1, nev- 
ertheless the seventh élément, being in the same words and based on 
the same statements of means and mode of opération, must be taken 
to refer to the same thing in both claims. And inasmuch as the nut 
32, or its équivalent in gênerai çharacter, cannot be the seventh élé- 
ment of claim 4, it cannot be the seventh élément of claim 1. 

Granting validity to Anderson's claim 1, we find that it is not in- 
fringed. 

The cause is remanded, with the direction to amend the decree con- 
formably to this opinion. Costs in this court are to be equally divided. 
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STROMBERG MOTOR DEVICES CO. v. ZENITH CARBTJRETOR CO. 

(Circuit Court of Appeals, Seventh Circuit. September 14, 1918.) 

No. 2154. 

Patents <S=3301(1) — Pbeliminary Injunction — Issuance. 

The déniai of a motion for prellminary injunction in an infringement 
suit presented on affidavlts was obviously not an abuse of discrétion, 
where, after hearing on the merits, it was found tliere was no infringe- 
ment. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of lUinois. 

Suit by the Stromberg Motor Devices Company against the Zenith 
Carburetor Company. From an order denying a preHminary injunc- 
tion, complainant appeals. Affirmed. 

Charles A. Brown, of Chicago, 111., and William H. Kenyon, of New 
York City, for appellant. 

Clarence P. Byrnes, of Pittsburgh, Fa., and William M. Sw^an, of 
Détroit, Mich., for appellee. 

Before BAKER, MACK, and EVANS, Circuit Judges. 

BAKER, Circuit Judge. This is an appeal from an order denying 
a preliminary injunction upon claims 8, 10, and 11 of the Richard pat- 
ent. No. 791,501, June 6, 1905. 

Shortly after the déniai of the motion the District Court heard the 
case on the merits, and held the claims valid and infringed by two 
Zenith structures and not infringed by a third. 

An appeal was taken from that decree, and was lodged in this court 
shortly after the présent appeal, and by agreement of the parties the 
two cases were heard at the same time. 

Inasmuch as we hâve found that no Zenith structure infringes the 
Richard claims (see Stromberg Motor Devices Co. v. Zenith Carburet- 
or Co., 254 Fed. 68, C. C. A. , herewith decided), it is quite 

obvious that the questions of infringement, presented by affidavits, 
were not so clearly in favor of the Stromberg Company that the Dis- 
trict Court abused its discrétion in denying the motion for a prelim- 
inary injunction. 

The order is affirmed. 



JONES et al. V. SYKES METAL, LATH & ROOFING CO. 

(Circuit Court of Appeals, Sixth Circuit. June 4, 1918.) 

No. 3032. 

1. Patents <S=»51(1) — Invention — Pbiob Aet — Réduction to Practice. 

It is a suffi cient réduction to practice ofi the idea of rolls for cutting 
expanded métal, relative to anticipation of patented rolls, that they were 
worked only by hand, being intended as part of a machine which should 
eut and expand, and the expanding part not being ready; there being 
no necessary connection between the two parts. 

<g:;::3For other cases Bee same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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2. Patents <g=»51(l) — Pbiob Akt. 

A machine in prier use, tliough not patented or described In prlnted 
publication nor Isnown to patentée, was a part of the prior art 

3. Patents i@=>53 — Invention — Pbiob Use — Abandonment. 

Relative to anticipation of patented machine, mère change in form of 
prior commercial machine, it at ail times heiug within the liuùts of the 
claim of the patent, would not interrupt continuity of use and constitute 
abandonment. 

4. Patents ig=532S — Invention— Intégral and Sectional Structures— Ex - 

PANDED METAL CUTTING ROLLS. 

The Curtls patent, No. 671,915, for roUs for cuttiu); expanded métal, 
claiu] 2, in substance a SQuare-edged cutting roU notched on one edge 
only, held, in view of prior segmentai cutter, not to involve Invention, 
but merely mailing Integrally, and so stronger and simpler, what had been 
before made in two parts and then put together. 

5. Patents <®=328 — Limited Claim— Invention— I.\1''kingk:ment— Expanded 

IIetal Cutting Rolls. 

The Curtis patent, No. 071,915, for rolls for cutting expanded métal, 
claim 1, held limited to pi-eferred form, to involve in\ention, and to be 
infringed. 

6. Patents <S=3l65 — Claims— Limitations. 

A limitation found in one claim, whereby alone It substantially diflCers 
from another, cannot be read into the other. 

7. Patents (g=3l65 — Construction of Claim — Patentee's Dictionary. 

A patentée may supply his own dictionary; so a claim being for roU 
with notches staggered as specified, and the word "staggered" being 
found, in the spécification, only in the sentence stating tlie preferred form, 
the claim will be limited to such form. 

8. Patents ©=>319(1)—Infringement— Damages. 

Damages for infringement of patent may l)e measured by reasonable 
royalty, if there is no better means of establishing profits or damages. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; John M. Kilhts, Ju Jge. 

Suit by Breckenridge Jones, trustée, and others against the Sykes 
Métal Lath & Roofing Company. Bill dismissed, and complainants ap- 
peal. Affirmed in part, and in part reversed and remanded. 

This is the usual infringement suit l)ased on patent No. 071,91 5, issued ApriV 

9. 1901, to Curtis, appellants' ultimate assigner, for "rolls fur cutting ex- 
I)anded métal." The application was filed October l.'S, 1900. The puiiwse of 
the machine was to eut in a métal sheet parnllel séries of slits so that 
when a latéral pull was exerted the slitted sheet would expand into an opeu 
mesh of approxlmately diamond-shaped form. The resuit was not at ail new, 
nor was the niechanism broadly new. It was understood that the continuous 
longitudinal slit raust be interrupted at regular intervais Ijy an unc-ut por- 
tion, called a bond, and that in two ad.iaeent slits thèse bonds must be so 
spaced that each bond in one slit would be opposite the center of a severed 
portion in the other slit. The slits had been made by beveletl-edged rotary 
cutters, and the bonds were caused by mailing a notch in the rotary cutting 
edge, just as if a notch Is made in the cutting edge of one blade of a pair of 
shears, whereby the fabrie uiion which the blades close will be eut ou both 
Kides of the notch and remain uncut at that point. A turther step in the effi- 
ciency of such machines had been made by discarding beveled-edged cutters 
and using square-edged rolls. Several of thèse were assemblée! upon the 
upper of two horizontal shafts and were thereon properly spaced apart by 
Intermediate smaller dises. TJpon the lower shaft were placed correspondlng 
rolls and dises, but each roU upon the lower shaft was opposite an inter- 
mediate dise upon the upper, and the two shafts were at such a distance 

i^zzsFoT other cases .see same tOBic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



JONES V. SYKES METAL LATH & ROOFINQ CO. 93 

apart that the lower edge of the cutting rolls upon the upper shaft slightly 
passed by the upper edge of the siiiiilar rolls on the lower shaft and enter«d 
slightly into the open spaces surrounding the spacing dises on the lower shaft. 
As the upper and lower cutting rolls were adjusted laterally just to clear each. 
other, it followed that they would eut a contlnuous slit In the sheet of métal 
passed between the rolls — again acting llke a pair of shears, save that the 
motion was rotary. Notches eut across the periphery of thèse rolls would 
obviously leave bonds in the material ; but, as both edges of the square- 
faced rolls were cutting edges, such transverse notches would leave the bonds 
in adjacent slits opposite to each other and the produet would net expand. An 
expansible sheet could be produced with those rolls only by running the sheet 
through twice, cutting the tirst slits twlce as far apart as was desired, and, 
on the second run, shifting the sheet longitiidinally so as to bring the bonds 
in the later slits midway between those of the earlier. This was the state 
of the art, as shown by prior patents and by commercial practice, when Curtis 
made his improvement. He used the intermeshing square-edged rolls upon 
upper and lower shaft as just described ; but, instoad of cutting his notches 
clear across the periphery of the roll, he notched only one edge, thus producing 
bonds in only one of the slits eut by the edges of the roll. Then he notched one 
of the meeting edges which eut the next slit, and arranged tJiese notches 
so that the bonds would not be opposite each other, but each bond would be 
opposite the center of tlie next opening. He could do this in either of two 
ways ; The first way was to notih the right-hand edges of the upper and 
lower rolls and so each slit would be produced by the rolling engagement of 
the passing edges of the two rolls, one of which was notched and the other 
was plain. The other way was to leave the lower rolls entirely plain but 
notch both edges of the upper roll, arranging the notches upon the opposite 
edges of the same roll, not across from each other, but in the alternate or 
staggered position. This would also accomplish the cutting by the meeting of 
a plain edge and a notched edge. Based upon this construction, he claimed: 

1. The slitting-rolls for cutting expunded métal provlded with spaced and 
counterlng cutting rings having right-angle corners being interrupted at iu- 
tervals by notches fornied in the side faces of the rings, and the notches being 
relatively staggered, substantially as specifled. 

2. The slitting-rolls for cutting e.'tpanded métal, provided with spaced and 
countering rings having sharp corners for cutting the métal, such corners be- 
ing interrupted by notching out the side faces of the rings for a portion of the 
thickness of the rings, substantially as specifled. 

The court below held the patent invalid. 

Dyrenforth, Lee, Chritton & Wiles and Rtissell Wiles, ail of 
Chicago, 111., and Bâtes & Macklin, of Cleveland, Oliio, for appellants. 

Whittemore, Hulbert & Whittemore and James Whittemore, ail of 
Détroit, Mich., for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SES- 
SIONS, District Judge. 

DENISON, Circuit Judge (after stating the facts as above). In- 
fringement of both claims is alleged ; and, if they receive the construc- 
tion which we think they must hâve, infringement is conceded. 

[1] Several earlier uses are set up in order to anticipate or other- 
wise invalidate the second and broader claim. We agrée with the 
District Judge that the claim is invalid; but we think this conclusion 
is most saf ely based upon the earlier so-called segmentai cutter. Cur- 
tis made his constructive réduction to practice by filing his application 
in October, 1900. He claims to hâve conceived the invention in June 
of that year; but the évidence of any definite early conception of the 
invention embodied in thèse claims is vague, and there was no dis- 
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closure until în the course of preparing the application. The defend- 
ant's predecessor experimented in the summer of 1899 with a machine 
of this gênerai class, and in December of that year let a contrâct for 
the building of a commercial machine. This commercial machine was 
completed in the spring of 1900 and operated by hand sufficiently to 
demonstrate its effectiveness. This is proved with ail the certainty 
necessary to establish a claim of anticipation. The rolls were not oper- 
ated by power at that time, because they were intended to be only a 
part of the complète machine which should eut and expand, and the 
expanding part was not ready ; but there was no necessary connection 
between the two parts, and we consider what was donc to be a suffi- 
cient réduction to practice of the idea involved. It was the same as 
that later developed by Curtis, with two exceptions: (a) The notches 
were placed upon the corresponding (say lef t-hand) edges of each 
cutting roll, upper and lower, instead of upon both edges of the upper 
rolls only, as in Curtis' pref erred f orm ; (b) instead of cutting notches 
in the edges of the body of the roll, defendant's predecessor made the 
roll of less diameter than the adjacent spacing dise, and then built it 
out with a séries of so-called segments until it was of the larger diame- 
ter required for the cutting roll. Each segment contained a portion of 
the cutting edge having one notch (two half notches) therein, and was 
bolted fast to the body of the roll. When they were ail in place, they 
constitute a continuons roU-cutting edge interrupted by notches. This 
awkward arrangement was adopted because it was thought the cutting 
edge must be of harder steel than was advisable for the body of the 
roll, and because it was thought that separable parts would facilitate 
sharpening and repairs. It was anticipated that notches would break 
down and wear out, and in this way one part could be replaced with- 
out afïecting the rest of the roll. When the entire machine was later 
completed, it was employed for some time to produce the commercial 
resuit. It was finally discarded and replaced by the Curtis construc- 
tion, because the making in this segmentai way and the necessary re- 
placements and repairs proved to be too expensive. 

[2, 3] This segmentai cutter, although it had never been patented 
or described in any printed publication and was not known to Curtis, 
)fet was a part of the prior art, with référence to which the character 
of his variation therefrom must be judged. If some one else had com- 
pletely invented and used this segmentai cutter, and if what Curtis did 
involved no invention over what had thus been donc, certainly Curtis 
was not entitled to a patent as the first inventor of the thing which he 
producéd. One cannot be an inventor, if there is no invention. See 
Package Co. v. Johnson Co. (C. C. A. 6) 246 Fed. 598, 601, 159 C. C. 
A. 568; Lemley v. Dobson (C. C. A. 6) 243 Fed. 391, 395, 156 C. C. 
A. 171 ; and see Buser v. Novelty Co. (C. C. A. 6) 151 Fed. 478, 492, 
et seq., 81 C. C. A. 16. This is not a case where a prior use, exact 
or suggestive, had been abandoned, and so perhaps should go into 
oblivion instead of into the prior art; the segmentai cutter was in 
complète and active existence, when Curtis made his conception, and 
in commercial use when he filed his application. If the segmentai cut- 
ter is not generally différent from Curtis' form, then it follows that 
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the substance of claim 2 — a square-edged cutting roll notched on one 
edge only — has been in continuous use by défendant and its predeces- 
sor ever since a date earlier than Curtis' invention, for change in form 
within the limits of the claim would not interrupt the continuity of the 
use. 

[4] We fînd thus presented the controlHng question whether Curtis' 
intégral square-edged cutting roll with notches on the edge involved in- 
vention as compared with defendant's sectional square-edged roll with 
notches on the edge. The précise question may be clearer by trans- 
posing to the more familiar circular saw. Let it be supposcd that saws 
composed of an intégral dise with teeth eut into the edge were com- 
mon; that défendant had devised a peculiar kind of teeth, and had 
attached thèse by removable nieans to the edge of the dise, thereby 
producing a saw with thèse peculiar teeth, each tooth separately re- 
movable; and that Curtis then put thèse same peculiar teeth into the 
edge of an intégral saw by cutting them therein. We are confident 
that this would not, and that what Curtis did with thèse cutter rolls 
did not, involve invention. We hâve a clear instance of that merely 
making integrally what had Ixîfore been made in two parts and then 
put together, rather than an instance of that uniting into one part which 
dispenses with a function or gets a new resuit. See Gould v. Cincin- 
nati Co. (C. C. A. 6) 194 Fed. 680, 685, 115 C. C. A. 74. Curtis' cutter 
roll was stronger and simpler than defendant's, but only as an intégral 
structure is always stronger and simpler than a sectional one. The de- 
fendant had passed through and beyond the Curtis form. Curtis sim- 
ply dropped ofï what he thought a useless and troublesome refmement, 
and adopted the remainder, the substance of defendant's structure. 
This is especially illustrated by the fact that a sectional view of this 
segmentai cutter and adjacent spacing dise, taken on any selected 
diameter, cannot be distinguished from a sectional view of the Curtis 
roll and spacing dise taken on the same diameter, save by the présence 
of the attaching boit and the seam between the permanent body and 
the removable edge. 

So far as concerns claim 2, the decree of the court below dismissing 
the bill must be affirmed. 

[5] Claim 1 présents a dififerent problem. We think it must be in- 
terpreted as of spécifie intent, directed to and limited to Curtis' pre- 
ferred form, whereby he put ail his interrupting notches upon the 
upper rolls, leaving the lov/er rolls plain, and arranged thèse notches on 
the opposite edges of the same roll in staggered relation to each other. 
Défendant has adopted and used this précise form. It seeks to escape 
liability by alleging that, if given this spécifie construction, the claim 
involves no patentable distinction from claim 2, and is invalid for the 
same reason, but that it ought not to be so limited, but should be con- 
structed so broadly that it is équivalent to, and is defeated by the same 
facts which defeat, claim 2. 

Putting thèse notches upon both edges of the same dise, and not 
opposite each other but staggered, was entirely new and had obvions 
advantages over the plan of notching one edge of both upper and 
lower rolls. In the latter case, the ultimate aiternate relation of sHt 
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and bond must be secured by a rather nice relative rotary adjustment 
of upper and lower roUs on their respective shafts and also by regu- 
lating the driving means for eacli shaft so tliat the notches will leave 
the bonds at the right spots. Either wear in Connecting gears or in- 
accuracy in replacing rolls after they hâve been removed tor grinding 
would produce bad results. VVith the Curtis preferred form, tlie prop- 
er relation of slit and bond in the two adjacent rows was necessarily 
and automatically preserved. When the rolls were placed on the shaft, 
originally or after removal, it vi'as immaterial what circumferential 
position the notches happened to hâve, so long as the notches in the 
séries of rolls on that one shaft were aligned with each other. It is 
true thèse results and thèse advantages are not testified to by any ex- 
pert; but they are obvious, and there is no testimony tending to dis- 
pute their apparent value. We cannot say that this spécifie improve- 
ment involved no invention. 

[8^ 7] Since a device which does not bring the bonds and the slits 
into alternate position will not make a useful product, it is said that 
the thought expressed by "the notches being relatively staggered" must 
l)e read into the second claim as well, and that the notches are "rela- 
tively staggered" even in the form of machine which notches only one 
side of the roll but uses notched rolls on botli upper and lower shafts, 
because thèse are so adjusted that the notches strike the métal in a 
staggered relation to each other. Viewed in this way, the claims are 
équivalent and of a breadth which makes them both invalid. We can- 
not accept this point of view, for the sufficient reason that a limitation 
found in one claim and by which alone it substantially differs from 
another cannot be read into that other, but the expressed distinction 
must be preserved. There is the further reason that, although by re- 
sort to ail the possible meanings of the phrase in question, we can con- 
ceive that in the upjDer and lower notched roll construction, the notches 
are "relatively staggered," yet this was plainly not what Curtis meant 
when he selected the words ; and a patentée is at liberty to supply his 
own dictionary; the terms of a claim should be taken in the sensé 
given in the lexicon of the spécification. Baker, C. J., in Kennicott 
Co. V. Holt Co. (C. C. A. 7) 230 Fed. 157, 160, 144 C. C. A. 455. He 
shows, in Fig. 5, one form having the notches alternately arranged on 
the opposite edges of the same roll, and, in Fig. 6, a form having the 
notches upon the same edge, and upon one edge only, of upper and 
lower rolls. He says : 

"I prefer to form thèse notches upon both sides of ail the rings as shown 
in Fig. 5, arranging the notches in staggered fasliion. * * * I do not 
noteh the (lower) rings 30 as that is unuecessary it tlie (upper) rings 20 are 
notched upon both sides as shown at Fig. 5 ; but, instead of that construc- 
tion, the upper rings may be notched upon one side only and the lower riiig.s 
should, in that case, also be notched upon one side. * * » Either con- 
.'struction works well." 

The word "stagger" is not found in any form in the spécification, 
except in the sentence just quoted ; and this référence to the authorita- 
tive lexicon makes it entirely clear that the first claim was intended to 
cover this preferred form, and the second claim was intended to be 
broad enough to cover either form. Defendant's argument upon this 
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subject, based upon the contents of the file wrapper, is not convincing. 
As the application was filed, the second claim was in the same form 
as when issued ; but the first claim was still broader and reached gen- 
erally this arrangement of cutting rings, provided only that they had 
"notches on their side faces." This would cover notches extending 
transversely entirely across the periphery and was old, as appeared by 
the référence cited by the Patent Office. Curtis then amended by sub- 
stituting claim 1 as issued, and pointed out that there was invention in 
making notches in the edge only instead of ail the way across, because 
by this change he succeeded in producing bonds which were necessarily 
opposite each other. The patent ttien issued. 

[8] It results from thèse considérations that there must be the usual 
interlocutory decree based on claim 1 ; but for accounting only — the 
patent bas expired. We appreciate the difficulties attending an ac- 
counting, but they are not sufficient to justify the refusai of that reme- 
dy, particularly in view of the présent rule that damages may be meas- 
ured by reasonable royalty, if there is no better means of establishing 
profits or damages. 

The judgment is reversed, with costs of this court, and the case re- 
manded for further proceedings. 



JONES et al. y. GENERAL FIREPROOFING CO.* 

(Circuit Court of Appeals, Sixtti Circuit. June 4, 1918.> 

No. 3051. 

1. Patents ®=»328 — Invention— Sheet Métal Expanding MACiiiNEa. 

The Curtis patent, No. 670,606, on machines for expanding sheet raetal, 
claim 13, heîd Invalld, as not involvlng invention, but the thought that 
autoraatlc opening mechanlsm could be made to operate In a transverse 
plane; It not being patentable merely to do by automatlc machinery what 
bas commonly been done by hand. 

2. Patents <g=3l01 — Glaims— Part of Device. 

Clalms of a patent, intended to reach the opération of half of the de- 
vice considered by itself, may be valld. 

8. Patents ®=>328 — Validitt— Sheet Métal Expanding Machines. 

The Curtis patent, No. 796,402, on machines for expanding sheet métal, 
claim 3, held to be for the diagonal edge over which the sheet should be 
drawn into another plane as it progressed longltudinally, t new élément 
in the association, and to be valid. 

4. Patents <S=i3i65 — Constbitction— Limiting Wobds. 

Limitlng words in the claim of a patent, relled on In Patent; Office to 
difïerentiate it from a prlor patent, v^hile to be given their fuU meaning, 
if elear and definite, when developing ambigulty should not be read any 
more broadly than is reasonably necessary to serve such purpose of dif- 
ferentlation. 

6. Patents <s=3328 — ^iNrEiNGEMENT— Sheew Métal Expanding Machines— 
Deawing. 

The Curtis patent, No. 796,402, on machines for expanding sheet métal, 
claim 3, }i€ld infrlnged by defendant's machine, as "drawing" the sheet\ 
clalms 5 and 9 also held valid and infrlnged. 

6. Patents <S=>328 — Validity— Sheet Métal Ekpandino Machines. 

The Curtis patent, No. 796,402, on machines for expanding sheet métal, 
clalms 1, 8, and 10, held invalld, as toc broad. 

^=>For other cases see same toplc & KBY-NUMBER In aU Key-Numbered Digeste & Indexw 
•For oDlnlon nn motion for rehearlnB and to reopen, see 254 Fed. 970, ~ 0. G. A. — . 
254 Fed.— 7 
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Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; John M. KilHts, Judge, 

Suit by Breckenridge Jones, trustée, and others, against the Gen- 
eral Fireproofing Company. Bill dismissed, and complainants appeal. 
Reversed and remanded. 

Dyrenforth, Lee, Chritton & Wiles and Russell Wiles, ail of Chi- 
cago, 111., and Bâtes & Macklin, of Cleveland, Ohio, for appellants. 

Hoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio 
(Charles Neave, of New York City, and Fred L. Chappell, of Kala- 
mazoo, Mich., of counsel), for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SES- 
SIONS, District Judge. 

DENISON, Circuit Judge. [1] For lack of infringement, the 
court below dismissed the bill of the appellants charging infringement 
of two patents issued to Curtis, one No. 670,606, of March 26, 1901, 
and the other No. 796,402, of August 1, 1905, upon machines for ex- 
panding sheet métal. Both patents relate to a device which receives 
as its raw material to be acted upon a slitted sheet of métal prepared 
as described in our opinion to-day filed in No. 3032, Jones v. Sykes 
Co., 254 Fed. 91. The final product of the machines of the patents 
in suit was intended to be used as métal lath. It was not new in 
itself. It is fully enough described in the opinion of the Suprême 
Court in Expanded Co. v. Bradford, 214 U. S. 366, 376, 29 Sup. Ct. 
652, 53 L. Ed. 1034, as being the product of the methods which the 
patentée in that case undertook to supersede by his patent there in- 
volved. It had also been known that after a sheet was fully eut, as, 
for example, by the Çurtis machine of the patent involved in the 
Sykes Case, and after the sheet was thus ready for expanding by a 
pulling or stretching force, such force would be much more effective 
if exerted at a latéral angle to the plane of the sheet than if exerted 
in the same plane. This was obvious, since, if the force were ex- 
erted in the same plane, the sheet could yield and expand only by a 
distortion and twisting at and. near the bonding points, while, if an 
équivalent force were exerted at, e. g., a right angle to the plane of 
the sheet, the necessary yielding and expansion would call only for a 
bending of the strands without material twisting, and would produce 
an approximately diamond-shaped mesh (quasi hexagonal) with the 
strands lying edgewise in the new plane instead of flat in the old. 
This had been accomplished by taking the finished sheet after it had 
come from the slitting machine, seizing the opposite edges by suit- 
able holders, and then carrying them apart from each other in a trans- 
verse plane. This had been an essentially manual opération, although 
aided by hand-operated mechanism. Curtis was the first to construct 
any machine which would receive at one end a ready slitted sheet, 
carry the same longitudinally along through the machine, and deliver 
at the other end the transversely expanded product ready for use — - 
ail without intermediate handling or attention. The novel charac- 
teristic of his machine was to expand transversely and progressively 
as an incident to the longitudinal feed and travel of this slitted sheet. 



JONES V. GENERAL FIREPBOOFING CO. 99 

In his first machine (670,606), he did this by employing traveling 
grips which seized the edges of the sheet as it passed longitudinally 
off the end of the horizontal feed table, and which grips traveled in 
angling paths forward from, and transversely up and down from, 
the feed table, thereby gradually expanding the sheet in this trans- 
verse plane until the fuU intended width was reached. His thirteenth 
claim, the one said to be infringed, reads as follows : 

"Tlie umeliine for opening or expanding -sheet métal the slits in which hâve 
been previously ait, wherein are combined means for feeding the slitted 
sheets and means acting to open them by opening the strands between the 
slits in a direction substantially at right angles to the plane of the sheet, sub- 
stantially as specified." 

The other claims of the patent covered, with varions breadth of 
expression, the spécifie means which Curtis showed and described, 
and claim 13 must be considered as reaching any suitable feeding 
means combined with any suitable opening means which automatical- 
ly bend the strands at right angles to the plane of the sheet as it 
leaves the end of the feed table. Thus construed, the claim did not 
express a patentable invention. The history of the transaction makes 
this clear. Caldwell had devised a machine which gripped the slitted 
sheet by its edges as it left the horizontal feed table and opened it in 
its own plane. Curtis, as a mechanical expert, was asked by the 
owner of the Caldwell invention to see if he could improve it. He 
knew that the sheet ought to be opened in a transverse plane, and 
knew that it was common practice to do this manually, and he raod- 
ified and adopted the Caldwell mechanism so that the grips moved 
away from each other up and down instead of sidewise. He was 
entitled to a patent upon the devices by which he caused this to be 
done and to a fair measure of equivalency; but we see no invention 
involved in the mère thought sought to be monopolized by this thir- 
teenth claim, that automatic opening mechanism could be made to 
operate in the transverse plane. To find invention in snch thought 
would be to say that it is broadly patentable merely to do by automatic 
machinery what has commonly been done by hand, and the gênerai 
rule is to the contrary. Marchand v. Emken, 132 U. S. 195, 199, 
200, 10 Sup. Ct. 65, 33 L. Ed. 332. 

The prosecution, under the second patent in suit, is based upon 
claims 1, 3, 5, 8, 9, and 10. Claim 3 reads thus : 

"In a machine for expanding previously slitted sheets, the combination 
with a support over wiiich the slitted sheet is moved, of means for con- 
tinuously feeding the sheet lengthwlse along said support and means for 
drawing it away from the plane of the support as it passes ofE the same, 
substantially as spetifled." 

[2] In this patent, Curtis took a complet ely slitted sheet and con- 
veyed it longitudinally along a feed table. This feed table was broken 
away on a diagonal Une commencing at one of the forward corners 
and extending back at the desired angle to the other side. The resuit 
was that, as the sheet fed forward, first one corner would pass ofï 
the supporting means, and then a gradually increasing triangular sec- 
tion would do so, until, eventually, the whole sheet would be passing 
over and beyond this diagonal edge. Means were then provided for 
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carrying the free edge of the sheet downwardly at an angle to the 
plane of the feed table, and, accordingly, the sheet was expanded by 
pulling it over the diagonal edge. It is true that Curtis showed a 
double-acting device, so that, in order to apply thereto the foregoing 
description, his sheet should be thought of as divided into two by a 
longitudinal center line, the first. opening corner of each half sheet 
being at the central division point bictween them, and one half being 
pulled downwardly and the other half pulled upwardly over diagonal 
edges extending from the two outer corners of the feeding means 
inward to the center. However, there are claims devoted to this 
double construction, and the claims in suit clearly hâve no référence 
thereto, but are intended to reach the opération of one-half the device 
considered by itself; and there is no inhérent reason why claims 
drawn on that theory may not be valid. 

[3] Our conclusion is that this is a proper case for the application 
for the principle to which we referred in Davis v. New Departure 
Co., 217 Fed. 775, 133 C. C. A. 505. From the broad point of view 
involved in claim 3, the new thing provided by Curtis was the diagonal 
edge over which the sheet should be drawn into another plane as it 
progressed longitudinally, This we consider a new élément in this 
association, and it imparts both validity and character to the claim. 
Curtis did not merely provide a new association of old éléments ; the 
thought that the feed table or supporting means could be eut away 
on a diagonal line so that this diagonal edge would serve as the re- 
sisting means over which the sheet might be pulled into expanded 
form was the novel thought, and the other recited éléments of the 
claim only provide its necessary working environment. There is 
therefore no occasion to confine the claim to the particular operative 
mechanism shown and described, but infringement will be found if 
a défendant has adopted substantially this novel élément of the claim, 
even though it is put into association with other éléments of distinctly 
différent form from those shown in the patent, provided that they fur- 
nish the necessary field for the novel élément to operate and to func- 
tion as contemplated by the patent, and do not omit, in specie and by 
équivalent, any specified part. 

We do not overlook the fact that this diagonal edge is not, in so 
many words, specified in claim 3 ; but we conclude that it is im- 
peratively implied. The claim calls for "a support over which the 
slitted sheet is moved," and since such a sheet could not be moved 
lengthwise of the support and dravi^n away from the plane of the 
support into expansion as it passes off the same, unless it passes off 
in a diagonal line, we must conclude that the "support" of the claim 
is the support thus described. If there were doubt about the nec- 
essary présence of this élément in claim 3, there could be none as to 
claim 5. 

There is the common controversy whether the patented device has 
been largely used. If the patent is of the relatively generic scope 
claimed for it, then it has been embodied in machines which hâve been 
extensively adopted ; if it is of the précise and limited scope insisted 
on by défendant, it has had no commercial use. In such a case, to 
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argue against validity because the spécifie form bas not been marketed 
is to beg the question. 

[4-6j Having determined that tbe claim is vaHd and bas tbe scope 
which we bave attributed to it, tbe question of infringement remains. 
We conclude tbat tbis question dépends upon the force to be given 
to tbe word "drawing," found in tbe daim. Defendant's machine 
does not draw the sheet over the diagonal edge in the same manner 
nor to the same degree that the Curtis device does. The allusion to 
the drawing function was relied upon during its progress througb the 
Patent Office, to avoid a référence, and it therefore must bave the 
limiting effect which the circumstance requires ; but of course it does 
not foUow that the "drawing" must be of the same kind and extent as 
shown by Curtis.^ The file wrapper discloses tbat Pitkin had an 
earlier patent upon a device which (for the purpose of construing 
claim 3) we may assume discloses a longitudinal feed table or support 
broken away in a diagonal line ; but Pitkin fed through tbis device 
an unslitted sheet, and above the angling edge be placed a correspond- 
ing row oî star wheels, which operated to slit, punch, stretch, and 
expand that line of the métal sheet progressing thereunder. The 
strand thus eut and punched was forced down and away from the 
plane of tbe support, and thereupon another strand was treated in 
the same manner. The resuit was tbat the sheet, as a whole, was 
carried somewbat away from the plane of the support; but Pitkin 
did not disclose the idea of drawing or pulling the sheet over tbis 
edge and thereby accomplisbing the expanding. When Pitkin was 
cited, Curtis met the rejection by pointing eut tbis drawing function. 
If words so inserted or relied upon as indicating différence, and which 
thereby become words of limitation, are clear and definite, they must 
bave their full meaning, even though it later appear that the patentée 
thereby measurably lessened the monopoly to which he was really 
entitled; but, if thèse limiting words develop ambiguity, they should 
not be read any more broadly than is reasonably necessary to serve 
that purpose of diflferentiation for which they were adopted. See 
Clipper Co. V. E. W. Co. (C. C. A. 6) 237 Fed. 602, 608, 150 C. C. 
A. 484, and cases cited. When we corne to consider defendant's form 
of turning the sheet over the edge, it is évident that the limitation to 
"drawing'' is ambiguous, and we therefore must inquire whether de- 
fendant's opération draws the sheet over tbe edge in the sensé in 
which Curtis said that he did and that Pitkin did not. 

I3efendant's machine is very difi^erent in appearance from Curtis', 
and its opération is obscure. It has been necessary to study it in 
détail and observe the function of each part, but we are finally sat- 
isfied tbat it responds to the terms of the claim. It clearly accom- 
plishes the gênerai resuit ; it fceds in longitudinally a completely slit- 
ted sheet and delivers the sheet at the otber end fully ex]3anded and 
in a plane right-angled to the plane of feed. It accomiilisbes tbis by 
turning the sheet over a diagonal edge in the feed table. Tbis turn- 
ing is donc by a séries of cams or wedges each of which meets and 

1 We glve défendant tlie lienefit of ail doubts, by assuniing that the olïect is 
the same as if the limiting words liad been inserted by amendment. 



102 254 FEDERAL REPORTEB 

directs away in a right-angled plane one of the diagonal strands, and, 
as ft does so, it pulls open the space between this strand and the next 
one and bends the intermediate connectors into the new plane. The 
resuit is certainly not the effect of a pushing force, appHed from be- 
yond or above the plane of feed, as in Pitkin. It certainly is the 
resuit of a puUing strain, applied in the plane of the expanded sheet, 
as in Curtis. A detailed discussion of the opération involved would 
serve no good purpose. It is enough to say that, taking Curtis and 
Pitkin as the prototypes of differentiated classes, we feel confident 
that defendant's device .must be classified with Curtis ; and, conse- 
quently, infringement must be found. 

We see no vital distinction in the fact that Curtis' machine shows 
a pull transmitted from the further margin through the entire ex- 
panded portion, w^hile defendant's bending and turning force cornes 
directly from the next strand, and is exerted strand by strand. The- 
oretically, Curtis complètes his expansion strand by strand; prac- 
tically, he probably does not. In theory, defendant's cam or abut- 
ment has served its full office when it has turned a strand away in 
the other plane and bent the connectors; in practice, the cams are 
continued so that they control the whole expanding portion. The 
essence of Curtis' invention— turning the slitted sheet at an angle as 
it flows over the diagonal edge of the support — is présent just as much 
if the effective strain comes from the nearest strand as if from one or 
several further away. There are claims which say or imply that this 
operating pull is to come from the further margin of the sheet, ac- 
cording to the f orm shown in the drawing ; not so with claim 3. 

Claim 5 we think controlled by the same considération as claim 3, 
and it also should be held infringed. Claim 1 when compared with 
other claims cannot well be confined to a device having the diagonal 
edge which we think the essence of the invention. It seems intended 
to be broad enough to reach a sheet moving laterally over the edge 
of the support. Unless it has this construction, it does not seem to 
add anything to the other claims, and, with this construction, we 
think it too broad to be vaHd. Claims 8 and 10 are invalid for the 
same reasons. In view of our other conclusions, it is not very im- 
portant whether claim 9 is valid and infringed; but we think it is. 
The claim was not rejected on Pitkin, does not contain the limitation 
to "drawing," and infringement is clearer than of claim 3. As to 
validity, Pitkin comes nearest to anticipating. Since Curtis regards 
his form as duplex, divided by a longitudinal center line, he must 
treat Pitkin from the same standpoint ; but we cannot regard Pitkin's 
séries of lower cutting laws, diagonally arranged, as the full équiva- 
lent of Curtis' diagonal edge over which the previously slitted sheet 
is turned and opened. We are not hère constrained by the estoppel 
from any action by Curtis in the Patent Office. 

The decree below is reversed, and the case remanded for the entry 
of a new decree in accordance herewith and pursuant to the disclaim- 
er practice pointed out in Westinghouse Co. v. Cooper Co., 245 Fed. 
463, 470, 157 C. C. A. 625. Appellants will recover one-half the 
costs of this court. 
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CENTRAL RY. SIGNAL CO. et al. v. JACKSON. 

(District Court, E. D. Pcnnsylvania. December 5, 1918.) 

No. 1625. 

1. Patents ©=3ll4 — Suit to Obtain Patent — Natueb of Pkoceeding — "In- 

DEPENDE>'T PhOCEEDING." 

A suit in equity, under Rev. St. § 491.5 (Comp. St. 1916, § 9460), to 
obtairi issuance of a patent, altliough neœssarily part of tlie application 
for a patent, is an independent proceediiig, and not appellate. 

2. Patents <ê==>114 — Suit to Outain Patekt — Notice to Adverse Parties. 

In a suit in eauity, under Kev. St. § 4915 (Comp. St. 1916, § 9160), to 
obtain issuanco of a patent, tlie court will not malce an order for sub- 
stituted service on a défendant, but will leave oomplaiuant to give such 
"notice to adverse parties" as lie deenis sufficient. 

In Equity. Suit by the Central Railway Signal Company and Frank 
Dutcher against George B. Jackson. On motion for order directing 
substituted service. Denied. 

See, also (D. C.) 238 Fed. 625. 

William Steell Jackson, of Philadelphia, Pa., for plaintiffs. 
Howson & Howson, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. It appears that a motion made in 
this case has not formally been disposed of. A statement of the rec- 
ord facts will présent the purpose of the motion and efifect of its al- 
lowance. 

It is sufficient for this purpose to state that application was made 
for a patent, on a claimed invention of the plaintifif Dutcher, to the 
Commissioner of Patents. A like application was also made by the 
défendant, and an interférence was declared, and an award of pri- 
ority of invention was given the défendant. This proceeding passed 
through ail the successive stages, original and appellate, and resulted 
in the final refusai of the Commissioner to issue a patent to the plain- 
tift's. The présent bill in equity was then filed under the provisions 
of R. S. § 4915 (Comp. St. 1916, § 9460). 

The défendant came into this jurisdiction for the sole purpose of 
testifying in the form of the taking of his déposition in some part 
of this patent litigation. He was hère served with the subpœna, 
and a copy of the bill in this case, and was to ail substantial intents 
and purposes so served when on the witness stand. This service was 
on motion set aside in déférence to the gênerai principle of comity, and 
the principle was strictly applied, for the reason that it would not an- 
swer to its purposes, unless it was so far recognized that a witness 
could corne into a foreign jurisdiction, relying upon his immunity 
from service of process. If the immunity was sometimes granted and 
sometimes denied, the practical resuit would be the same as if no 
immunity was accorded. To give practical value to the principle, 
it must therefore be enf orced and never denied, unless the case comes 
within the recognized exceptions. A practical test of the value of 
the principle is that the exceptions should be clearly enough defined, 

<g=3For other cases see same topic & KEY-NUMDBR in ail Key-Numbered Digests & Indexes 
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so that counsel would be able to advise in a given case whether im- 
munity from service would be granted or withheld. 

IJehind many rules of law, hovvever, there is to be discovered a 
rule of policy as well as a principle of right. In such cases, the policy 
of the law should be served, but never, unless it is unavoidable, at the 
cost of a déniai of a légal right. There is a légal right, indeed, two 
légal rights, which are to sonie extent conflicting, presented in the 
instant case. One is the right of the plaintiff to make application 
for letters patent, and to pursue this application through the succes- 
sive appellate actions to which the plaintiff lias resorted. He is given 
by law the further légal right to niake his appeal to a District Court, 
and to obtain the judgment of that court upon his other légal right 
to the grant of letters patent. It follows from this that no obstacle 
should be thrown in the way of his assertion of this right. 

There is involved, also, however, the right of a défendant to be 
protected from any judgment or decree which will affect him, un- 
less the court entering the judgment has jurisdiction both of the 
gênerai subject-matter, of the particular cause, and of the parties. 
When properly interpreted, the latter means that he cannot be sub- 
jected to the judgment of any court unless he is both amenable to and 
has been served with the process of that court. Whenever there is 
a conflict between thèse two rights, the proper attitude of the court is 
to take jurisdiction of the case, if there can be found any mode of 
service of its process which brings a défendant before the court. 

Generally speaking, there are three fact conditions, under any one 
of which process may be served. One is that known as personal 
service. This is always a good service (generally speaking) unless the 
défendant is for some reason at the time privileged. This method 
was tried, and it has been adjudged that the défendant was privileged. 
Another is the équivalent recognized by statutes or otherwise of Per- 
sonal service, as, for illustration, service by leaving a copy of the pro- 
cess at the dwelling house of the défendant, or other authorized place, 
with an adult there found. 

A question of fact has been raised in this case of whether the de- 
fendant was so far a résident of this district as that he could be so 
served. The validity of such a service could be tested by a return 
setting forth the fact that service had been so made. No resort has 
been made to such a test. 

There only remains, therefore, the third method of service, which 
is that now attempted, to wit, a substituted service. A trite illustra- 
tion of such a form of service is afforded by cases in which service 
is made by publication or otherwise. 

The gênerai fact situation in the présent case is this : If the de- 
fendant has any so-called home jurisdiction, it is in this district, and 
it is hère, if anyvi'here, that he is amenable to the service of process. 
It is urged that, if the court cannot acquire jurisdiction of the défend- 
ant, the plaintiff is, as a practical conséquence, prevented from assert- 
ing the right given him by the act of Congress. This would not jus- 
tify the court in usurping jurisdiction, but it does call upon us to be 
scrupulously careful not to refuse to take jurisdiction, if such be au- 
thorized under R. S. § 4915. This court may hâve recourse to the 
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statutes of the state and to the practice in vogue in the state courts 
in ail "civil causes other than equity," etc., under R. S. § 914 (Comp. 
St. 1916, § 1537). iiy R. S. § 917 (Comp. St. 1916, § 1543), the Su- 
prême Court is empowered "to regulate the whole practice" in chan- 
cery proceedings, and subordinate to this R. S. § 918 (Comp. St. 1916, 
§ 1544), confers a like power upon the District Courts. 

The equity rules promulgated bv the Suprême Court, under date 
of November 4, 1912, by rule 13 (198 Fed. xxii, 115 C. C. A. xxii), 
provide for service of subpœna only by personal service, or by copy 
left at the "usual place of abode" of the défendant, etc. 

The rules of this court as adopted by the then Circuit Court do not 
seem to specifically provide for any mode of service, except notices 
of motions, etc., in pending cases. 

[1] It is in conséquence in efïect urged by counsel on both sides 
of this question that the validity of service is dépendent upon the oth- 
er question of whether such a bill, as has been filed in this case, is 
an original proceeding or appellate. It is clear that the proceeding 
is technically not appellate. The statutes relating to the issue of pat- 
ents provide for successive appeals, the purpose of which is to secure 
a review of any rulings made, and, if proper, a reversai of those rul- 
ings. Such proceedings are strictly and technically appellate. It is 
likewise clear that section 4915 strictly and technically gives original 
and independent jurisdiction to the court to adjudge, it is true, the 
same claim of right which was made in the other proceedings, and to 
reach a judgment which is différent from, and in that sensé a reversai 
of, the ruling made by the Patent Office, iDut the ruling thus first made 
remains and is not technically reversed. 

This is the view expressed by the court in Butterworth v. Hoe, 112 
U. S. at page 61, 5 Sup. Ct. 25, 28 L. Ed. 656. The view thus ex- 
pressed is entirely consistent with the coniments made upon it in Gan- 
dy v. Marble, 122 U. S. at page 439, 7 Sup. Ct. 1290, 30 L. Ed. 1223. 

The comment that "the proceeding is in fact and necessarily a part 
of the application for the patent" is ex vi termini obviously true, be- 
cause the sole purpose of such a bill is to secure the grant of a patent. 

The distinction before pointed eut, however, remains that the pro- 
ceeding, though necessarily part of the application for a patent, is an 
independent proceeding, and not appellate, in the sensé of being an 
appeal from the ruling first made. In other words, although its pur- 
pose is to secure the issue of a patent, the issue of which has been re- 
fused, it does not seek that issue through a reversai of the ruling first 
made, but throtigh an independent finding that the applicant is enti- 
tled upon the merits of bis application to a patent. In a very practi- 
cal sensé the resuit is a reversai, but such is not its légal purpose or 
effect. 

The correct view, as presented in Butterworth v. Hoe, is that Con- 
gress has provided two modes of procédure through and by which a 
patent may issue. One is the usual application to the Commissioner 
of Patents. The other is by bill in equity. It is true that resort can- 
not be had to the latter until recourse has been first had to the for- 
mer, but the two proceedings none the less are distinct, separate, and 
independent, and in ail other respects than that indicated are in the 
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alternative. This results in the conclusion that no aid can be accord- 
ed the plaintiffs through the expédient of viewing the présent proceed- 
ing as an appellate one, and we are driven to the provisions of R. S. 
§ 4915, for such aid as is within the power of this court to afford. 

The sections preceding 4915 provide for a mode of procédure which 
may in its course, as it did in this case, reach the Suprême Court of 
the District of Columbia. That is the high-water mark of that pro- 
ceeding. Then cornes into effect section 4915, which is operative only 
after the other proceeding has been concluded. 

[2] The remedy prescribed is one by bill in equity, and the court 
having cognizance thereof may proceed to a finding that the appli- 
cant for a patent should hâve one issued to him, and such finding is 
authority to the Commissioner of Patents to grant letters patent. 
It is to be observed that what is to be determined is the right of the 
applicant. There may be cases in which no one has an interest in 
the question of the issue of the patent other than the interest of the 
gênerai public. In such cases, the requirement is that a copy of the 
bill shall be served upon the Commissioner and ail the expenses of the 
proceeding shall be borne by the applicant. There is in this provision 
récognition of the fact that there may be an "opposing party," and 
there is the further requirement that the court shall not proceed to 
an adjudication until after "notice to adverse parties and other due 
proceedings had." 

The purpose to be served by this requirement of notice is obvions, 
but the proceeding itself in its main purpose and character is not only 
analogous to, but it is essentially, a mandamus proceeding,. directed 
to the Commissioner of Patents, in which any party concerned may 
intervene pro interesse suô. 

The point is not directly bef ore us for décision, but it is incidentally 
involved in dispOsing of the motion made, as our conclusion with re- 
spect to the motion is that we should not make any order for a sub- 
stituted service, but that the plaintiffs in the bill should foUow the 
injunctions of the statute, to which référence has been made, of the 
service of a copy of the bill upon the Commissioner, or of notice to 
adverse parties, or both, and should be left free to do whatever in 
their judgment is a compliance with the statute, as well as a compli- 
ance with the requirements of the chancery practice and equity rules 
with respect to sufficiency of parties. In illustration of the latter re- 
quirement, objection might be made to a bill for defect of parties un- 
der rule 44 (198 Fed. xxx, 15 C. C. A. xxx). Such objection could 
then be disposed of . It would be prématuré to dispose of it now. 

A question might also arise whether the court had cognizance of 
the case on "notice to adverse parties and due proceedings had" to 
enable it to adjudge the questions involved. This question, as ail oth- 
er questions in the cause, could be determined when the decree came 
to be entered, whether it were one pro confesso, or after trial on bill, 
answer, and proofs. R. S. § 4915, it is to be observed, makes no spé- 
cifie provision for the service of a subpœna or a copy of the bill, ex- 
cept in case of the Commissioner, and except, also, as such service 
may be implied by the requirement of notice and other due proceed- 
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ings. AU such questions as who are necessary parties to such a bill, 
and whether notice in fact, however and wherever given, is a compli- 
ance with the statute, may be determined at the proper time. 

The formai motion before us is formally disposed of by being de- 
nied without préjudice. 



LUTEN V. WILSOiN UEINFORCED CONCRETE CO. et al. 
(District Court, D. Nebraska, Mncoln Division. July 24, 1917.) 

No. 19. 

1. Patents <S=a328 — Infi!inqement— REI^'FORCED Concrète Construction. 

The Luten patent, No. 999,(363, for a tension member with an auchor 
tip for use in concrète construction, held not infringed. 

2. Patents <S==328 — Invention— Reinfobced Concbette Bridges. 

The Luten patents, No. 818,386, No. 853,202, and No. 853,203, ail relat- 
ing to methods of uslng reinforcing members in concrète arch bridges, 
held void for laclc of invention, in vievy of the prior art. 

In Equity. Suit by Daniel B. Luten against the Wilson Reinforced 
Concrète Company, in which the State of Nebraska intervenes. Bill 
dismissed. 

Russell T. MacFall, of Indianapolis, Ind., and Frank H. Drury, of 
Chicago, 111., for plaintiff. 

W. F. Mbran, of Nebraska City, Neb., for défendant. 

Willis E. Reed, Atty. Gen., Dexter Barrett, Deputy Atty. Gen., and 
Wallace R. Lane, of Chicago, 111., for intervener. 

MUNGER, District Judge. Suit by Daniel B. Luten, alleging in- 
fringement of letters patent issued to him. Of thèse no évidence was 
submitted relating to patents numbered 852,970, 852,971, 853,183, and 
933,771. The patents relied upon are numbered 818,386, 853,202, 
853,203, 999,663, but complainant has abandoned ail claims, and has 
asked to dismiss bis bill of complaint, which leave wiU be granted, as 
to ail other claims except as to claims 1 and 7 of patent numbered 
818,386, claim 16 of patent numbered 853,202, claims 9, 12, 14, 16, 
and 18 of patent numbered 853,203, and claim 6 of patent numbered 
999,663. 

In a gênerai way thèse patents relate to methods of using reinforcing 
members in connection with concrète, especially in the construction of 
arches of bridges. 

[1] The claim in patent No. 999,663 is for the use in combination 
with hardened plastic material, of a tension member with an anchor 
tip of a spiral of increasing curvature tangential to the tension mem- 
ber and imbedded in the plastic material. Complainant charged that 
a bridge built by some of the défendants infringed upon this patent. 
The plans called for the use of a hook at the end of the metallic ten- 
sion members, but the évidence shows that thèse plans were not fol- 
lowed, and that the tension members had no curvature at or near the 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



108 254 FEDEHAL KErOETER 

ends, and reliance was placed upon friction as a bond. As there was 
no infringement of the patent, no further discussion of it is necessary. 
[2] The claim in patent 853,202 reads as follows: 

"16. A concrète bridge having a concrète spandrel extended bac* of the 
abutments witli npright rods or bars imbedded near the ends of the spandrel." 

The évidence shows that this form of structure was anticipated by 
a number of patents and publications, especially by the Von Emperger 
patent of June 1, 1897, and by the Monier construction. 

The claims in controversy in patent 853,203 relate chiefly to the 
placing of reinforcing and tension members in the arch or fîoor of the 
bridge transverse to the axis in connection with other members im- 
bedded in the spandrels. The Monier method of construction com- 
pletely anticipâtes any claims of complainant's patent that the de- 
fendants' bridge can be said to follow. The défendants' expert is clear 
upon this point, and the figure and drawings of the Monier patent and 
the graphie delineation of its use published in the Engineering News 
of 1893 leave no doubt. The use of a reading glass as a magnifier 
makes certain the form of construction used in that published article. 
Other patents, publications, and uses of similar construction show a 
State of the art such that Luten has no claim to invention for any of 
thèse claims that the défendants' bridge has followed. 

The remaining patent, No. 818,386, involves two claims. Claim 1 
reads as follows : 

"An arch having îmhedded therein a pliirallty of tension members passlng 
alternately acrass the rib, sald members being low at the crown and high 
at the haunches, and each of said members passlng across the rlb at diiïerent 
longitudinal points from the others, substantially as descrlbed." 

Claim 7 is as follows: 

"An arch having imbedded therein rods, bars or other tension members 
in two or more séries, foUowing one face of the arch rlb, thence across and 
following the other face of the rib, the points of crosslng for the différent 
séries being angularly or laterally dlsplaced with respect to each other, sub- 
stantially as descrlbed." 

Thèse claims attempt to cover the positioning of members where 
stresses will occasion fractures. The principles that govern the loca- 
tion of the danger points from live loads were old when Luten entered 
this field. Writers and inventors had indicated the methods of cor- 
recting thèse dangers by the use of tension members substantially as 
Luten's patent attempts to apply the correction. 

In view of the state of the art, Luten cannot be said to hâve sup- 
plied more than ordinary mechanical or engineering skill in giving 
functions to tension members when applied to the problem of arches 
upon which is to be imposed a live load. 

For thèse reasons, a decree may be prepared, dismissing complain- 
ant's bill. 
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UNITED STATES v. HIRSCH. 

(District Court, E. D. New York. November 11, 1918.) 

Army and Navy <©=30 — Ofi'-enses by PERSO^"s in Militaby Service— Ju- 

BISDICTION OF CiVIL OOUKTS. 

xVrtlcles of War enacted August 29, 1910 (Oomp. St. 1916, § 2308a), do 
net deprive tlie civil courts, eitlier in tlme of peace or war, of the con- 
current jurlsdictlon prevlously vested iu tlieni over crimes against eitlier 
fédéral or state law, committed withln the United States, by persons sub- 
ject to milltary law. 

Criminal prosecution by the United States against Harry Jean Hirsch 
and 17 others. On plea to the jurisdiction by défendant Hirsch. Over- 
ruled. 

Melville J. France, U. S. Atty., of Brooklyn, and H. Harvey Har- 
wood, Asst. U. S. Atty., of New York City. 

Stephen C. Baldwin, of New York City, for défendant. 

CHATFIELD, District Judge. Under a plea denying jurisdiction 
to the court, motion is made by Harry J. Hirsch, one of the défend- 
ants (18 in number) in the above-entitled action, to dismiss the indict- 
ment as against him, and for an order directing bis release, and that 
ail charges relating to the matters set forth in the indictment be left 
exclusively, so far as he is concerned, to the military forces of the Unit- 
ed States for hearing before a military court, under the présent Arti- 
cles of War. 

The indictment charges a conspiracy to defraud the United States, 
between July 15, 1916, and September 19, 1918, and the commission of 
overt acts, attributed to each of the défendants, between August, 1916, 
and August, 1918. 

The défendant making the motion is a colonel of the Regular Arm}' 
detailed to the Quartermaster's Corps. His présent application is based 
upon the language of the Articles of War, adopted by the act of Con- 
gress of August 29, 1916, and contained in the Army Appropriation 
Bill of that date (39 Statutes at Large, chapter 418, at page 650 [Comp. 
St. 1916, § 2308a]). 

This new codification "shall at ail times and in ail places govern the 
armies of the United States," and took the place of old section 13-12 
of the Revised Statutes, which was repealed, in so far as inconsistent 
with the new law. But it especially provides that ail offenses commit- 
ted prior to August 29, 1916, shall be governed by the law as it stood 
before that date ; that is, by old section 1342 of the Revised Statutes. 

It would therefore foUow that some of the acts of conspiracy al- 
leged in the indictment might prove to hâve occurred before August 
29, 1916, and would be considered under the provisions of former sec- 
tion 1342, while the new articles would be in force as to matters oc- 
curring after that date. 

But if the indictment will lie against the défendant Hirsch, under 
the new section 1342, its validity would not be affected by the amend- 

®=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests fi Indexes 
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ment of 1916, for it might include any act within three years prier to 
the filing of the indictment. On the other hand, if the défendant 
Hirsch's contention is correct, further considération would be required, 
in order to détermine whether any part of the alleged conspiracy, or 
the commission of overt acts, antedated August 29, 1916. 

Passing to a considération of the point really presented, we iind that 
under the previous Articles of War concurrent jurisdiction was given 
to the civil courts and to courts-martial to deal with any ofïender who 
happened to be at the time within the court's jurisdiction. Under this 
law both courts-martial and civil courts necessarily respected the ju- 
risdiction which was being exercised by the other, and the court first 
apprehending the défendant was thus able to proceed with a trial, with- 
out référence to the concurrent jurisdiction of the other. In the same 
way double jeopardy was avoided. Each statute was therefore valid, 
and constitutional rights were entirely preserved. 

This construction was upheld in the cases of Dynes v. Hoover, 61 
U. S. 65, 15 I,. Ed. 838, Coleman v. Tennessee, 97 U. S. 509, 24 L. Ed. 
1118, Grafton v. United States, 206 U. S. 333, 27 Sup. Ct. 749, 51 L. 
Ed. 1084, 11 Ann. Cas. 640, and Franklin v. United States, 216 U. S. 
559, 30 Sup. Ct. 434, 54 L. Ed. 615. 

The new Articles of War embodied many paragraphs worded in ex- 
actly the same way as those previously in force, but new sections hâve 
been added, and some sections hâve been so changed as to require con- 
struction by the courts with référence to the matters considered in the 
cases above cited. 

The gênerai paragraph conferring jurisdiction read: 

"The arraies of the United States shall be governed by the followlng rules 
and articles." 

To this has been added the words "at ail times and in ail places." 
This change was evidently inserted to cover the needs of the army when 
on foreign soil (as, for instance, in Mexico), and to avoid the possible 
contention that the "armies of the United States" included only the 
forces of the United States within its borders. But the défendant hère 
claims that the intent of the provision is to exclude, even within the 
United States, the exercise of any jurisdiction, other than that of the 
Articles of War, over the members of the army. 

Article 12 is new, and gives gênerai courts-martial "power to try any 
person subject to military law for any crime or offense made punisha- 
ble" by the Articles of War. The défendant argues that this excludes 
the exercise of jurisdiction by any civil court. 

A new section (article 15) states that the jurisdiction conferred upon 
courts-martial "shall not be construed as depriving military commis- 
sions, provost courts, or other military tribunals of concurrent juris- 
diction" over offenses triable by those bodies. The point is made by 
the défendant that the words "civil tribunals" are not specifically in- 
cluded, and it is argued that their former concurrent jurisdiction is 
thereby inferentially repealed. 

The new articles show récognition of the existence and procédure of 
civil criminal courts by the wording of the authority to subpœna wit- 
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nesses before courts-martial and by the authority to punish those who 
disobey subpœnas, through a proceeding "in the District Court of the 
United States," and add the words "jurisdiction being hereby confer- 
red upon such courts for such purpose" (articles 22 and 23). This last 
provision was evidently made necessary f rom the fact that the District 
Courts of the United States did net hâve, prier to this législation, ju- 
risdiction to punish for contempt committed before a court-martial or 
in défiance of its subpœna. But the défendant argues that thèse words 
show a limitation of the jurisdiction of the District Court to the ex- 
press powers therein conf erred. 

The other sections of the new Articles of War présent no phase of 
the présent subject différent from the former articles until we reach 
section 74, under the gênerai subdivision of "Arrest — Confinement." 
Article 74 (which takes the place of the former article 59) provides 
that : 

"When any person subject to military law • * * is accused of a crime 
or offense committed wittiin the geographical llmits of the states of the Un- 
ion and the District of Columbia, and punishable by the laws of the land, the 
commanding officer is required, except in time of war, upon application duly 
made, to use hls utmost endeavor to deliver over such accused person to the 
civil authorities, or to aid the offlcers of justice in apprehending and secur- 
ing him, in order that he may be brought to trial. Any commanding ofilcer 
who upon such application refuses or willfully neglects, except in time of 
war, to deliver over such accused person to the civil authorities or to aid 
the oflicers of justice in apprehending and securing him, shall be dismissed 
from the service or sufter such other punishment as a court-martial may di- 
rect." 

The words "except in time of war" are old, but are of course sig- 
nificant at the présent moment, for the case at bar arises when the 
United States is at war, and the évident purpose of the section is to 
provide that an army officer is not to be delivered over or hunted out 
and run down by the army upon the demand of the civil authorities, 
if his services in time of war are required in the army. 

The new words, "the geographical limits of the states of the Union 
and the District of Columbia," evidently specify the territory between 
the Atlantic and Pacific Océan and between the Canadian boundary and 
the Mexican Une, and they thus include the civil authorities of the 
United States ; but the section is not limited to crimes or offenses com- 
mitted against a state or its inhabitants or the District of Columbia, or 
under state laws, as opposed to laws of the United States. 

The penalty of dismissal from the service applies as before to a re- 
fusai or neglect to aid the the civil authorities "except in time of war." 
This bears out the contention of the government that the law does not 
and cannot mean to prohibit ail delivery of accused military persons 
during war time. On the contrary, it is evidentlv intended to give the 
military officers discrétion in war time as to whether a person should 
be delivered, but to make such delivery compulsory when the nation is 
not at war. 

When we reach articles 83, 84, 87, 92, 93, and 94, we find définitions 
of military offenses similar to those defined as crimes in the civil Pénal 
Code. 
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Article 92 provides the penalty of death for murder or râpe "as a 
court-martial may direct ; but no person shall be tried by court-martial 
for murder or râpe committed within the geographical limits of the 
States of the Union and the District of Columbia in time of peace." 
This adds to the language of old section 58 the words quoted above, 
but the provision conferring jurisdiction is no broader than the words 
of the old statute, "shall be punishable by court-martial." 

Article 93 provides in similar words with référence to the other 
crimes formerly covered by section 58. 

Article 94 is as f ollows : 

"Francis against the Government.— Any person subject to mllitary law who 
makes or causes to be made any clalm against tlie United States, or any 
offleer tliereof, knowing such claim to be f aise or fraudulent ; or 

"Who présents or causes to be presented to any person in tlie civil or 
military service thereof, for approval or payment, aay claim against the 
United States or any officer tliereof, knowing sucli claim to be false or fraud- 
ulent; or 

"Wbo enters into any agreement or conspiraey to defrnud the United 
States by obtaining, or alding otliers to obtaln, the allowance or payment of 
any false or fraudulent claim," etc. 

The remaining articles présent no particular variation from the ques- 
tions stated above. Article 96 and article 104 are gênerai sections to 
cover matters not before expressly defined, and by a separate section 
of the Appropriation Law of August 29, 1916, the provisions of the 
Articles of War are in some respects not to take effect until March 
1, 1917. Article 92, which includes définition of the offense similar to 
that in the présent indictment, was, however, to take efifect at once. 

The question of martial law during the occupation of a military 
force is not involved in this application. Under such conditions the 
Articles of War may become the sole law of the place, and the civil 
law or territorial laws would be suspended. Even in a foreign coun- 
try, the new Articles of War would be the code under which the army 
would be governed. Coleman v. Tennessee, supi-a, 97 U. S. at pages 
516and517, 24Iv. Ed. 1118. 

But the question involved in the présent motion is simply whether 
the new Articles of War hâve repealed by act of Congress the con- 
current jurisdiction previously vesting under the Constitution in civil 
courts for the trial of crimes committed by an officer or member of 
the army, and, if not, whether the new language produces that effect 
in time of war, even though the army does not act under the Articles 
of War, to exert its own, and in such case superior, jurisdiction to 
deal with the charge by retaining physical control of the accused, and 
by proceeding to hear and dispose of the case before relinquishing him 
for civil arrest (article 74). 

But in thèse respects the new Articles of War show no intent on 
the part of Congress to limit jurisdiction over crimes to courts-martial 
even in time of war. The language of the sections is in each case evi- 
dently intended to confer jurisdiction on the army; but it does not, 
except in express instances, restrict such other jurisdiction as may al- 
ready exist. Nor does the language support the proposition that the 
changes were intended by inference to effect a différent resuit. 
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The défendant has drawn a wrong conclusion fi'om the words ex- 
tending concurrent military jurisdiction over certain matters, which 
previously had been debatable, and has sought to show a similar ex- 
tension in the nature of the jurisdiction conferred. But the words 
which actually create the jurisdiction (as opposed to those defining its 
appHcation to spécifie matters) are the same in the new law as in the 
old. 

The défendant has Hkewise incorrectly interpreted the words de- 
fining the territory within which the Articles of War shall be in force, 
by assuming that thèse words are made a limit to, and a part of, the 
définition of what kind of jurisdiction shall be exercised therein. His 
error in interprétation of the words "within the geographical limits 
of the States of the Union and the District of Columbia" has been al- 
ready pointed eut, and further illustrâtes the idea on his part that 
thèse words afifect the nature of the jurisdiction, itself, which is con- 
ferred within those limits. 

But there is nothing in the entire Code as amended which supports 
the idea that the law in its présent form confers sole jurisdiction upon 
the military authorities in any différent way, or of any différent na- 
ture, than that which was conferred by the law previously in force 
and interpreted by the cases above cited. 

In the présent case the défendant has in effect been delivered over to 
the civil authorities, even in time of war, by the mère fact that, without 
interférence from his superior officers, he has been subjected to arrest, 
and has been, and is being, allowed to appear to answer the charge. 
The jurisdiction of the civil court is therefore complète, and will con- 
tinue so far as is proper and necessary, giving due regard to the needs 
of the country as expressed through its military officers. His limits 
of confinement bave been enlarged on bail, but the rights of this court 
to proceed when he is before it, in the usual meaning of those words, 
bave been in no way repealed by the passage of the présent Articles of 
War. 

The défendant will therefore be required to plead generally to the 
indictment, and his spécial plea to jurisdiction will be overruled. 



ALTMAX V. N3ÎW IIAVEN lîNIOX OO. 

(District Court, D. Connwlicut. November 2, 1918.) 

No. 1427. 

1. CoPTRioiiTS <S=8o — Suit fob Ini-ringeme^t — Evidence. 

In a suit for infriugeraent of coi)yri^lit, a receipt given by complainant 
on settlement with anotlier infringer, from whom défendant obtained tlie 
I)hotograph which It c-opied, held not admissible as a défense, although 
compétent as beuring upon the equities between the parties ; the rule being 
110 dilïerent in copyright cases tluin in other actions. 

2. CopYiaoïiTS <S=3i) — SuBjECTS OF Copyright — Photogbapu. 

A photograph of a high school class, made under an arrangement by 
whk-h tho photographer was to reçoive for his worlc only the proceeds of 
such copies as he might sell, held copyrightable by hlm. 

g=3For other cases see .'-arae topic & KEY-NUMBER in ail Key-Numbered Digeste & Indexe» 
254 F.— 8 
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3. Copyrights «S^TT^Inpkingement — Joint Infringers. 

One who obtalned and published a copy of a photograph, which was an 
infringement of a copyright, but wlthout knowledge of the fact, was 
not a joint, but an independent, infringer. 

4. Copyrights <S=»52^ — Suit fob Infringement — Défenses. 

That défendant innocently published a copy of a photograph, and had no 
knowledge that it was eopyrighted, is not a défense to a suit for in- 
fringement of the copyright. 

In Equity. Suit by Charles Albert Altman against the New Haven 
Union Company. Decree for complainant. 

Arthur W. Chambers, of New Haven, Conn., for plaintiff. 
Philip Pond, of New Haven, Conn., for défendant. 

THOMAS, District Judge. This is a bill alleging infringement of 
a eopyrighted photograph, containing the usual prayer for an injunc- 
tion and damages, and the action is based upon the provisions of the 
Copyright Law of March 14, 1909, c. 320, 35 Stat. 1075, as amended 
by Act Aug. 24, 1912, c. 356, 37 Stat. 488, Act March 2, 1913, c. 97, 
37 Stat. 724, and Act March 28, 1914, c. 47, 38 Stat. 311 (Comp. St. 
1916, § 9517 et seq.). 

The answer is in effect a gênerai déniai, and sets up certain facts 
which show the circumstances under which the picture was printed, 
ail of which amount to a confession and avoidance of the claims of 
the plaintifï, that the photograph was not copyrightable, and that the 
plaintiff was paid in full by reason of the receipt given for $300 in 
settlement of a suit in this court entitled Altman v. New Haven Print» 
ing Co. et al. 

The relevant facts upon which this décision must be based are found 
to be as follows: 

The graduating class of the New Haven High School of 1914, act- 
ing through a committee duly appointed, arranged with The New 
Haven Printing Company to print its Class Book, which was to con- 
tain, among other things, a group photograph of the class. 

In order to secure this photograph, a committee of the class was 
appointed to make the necessary arrangements, to the end that a prop- 
er photograph could be secured, which could also be sold separately 
to such of the individual members of the class as desired to secure a 
copy. 

After conferring with varions photographers, arrangements were 
finally made with the plaintiff, whereby he was to take the picture of 
the class on the front steps of the High School building, and for which 
he was to receive $1.50 for each photograph sold to such members of 
the class as desired to purchase a copy at that price. The plaintiff 
was under no other contract as to price than as stated; i. e., no ar- 
rangement or contract was made whereby he was to receive any pay 
for his services as a photographer. At the appointed time the class, 
some 50O in number, assembled on the front steps of the High School. 
The plaintiff is, and has been for some years past, one of the leading 
photographers of the city, and has had a wide and varied expérience 

<g=»Por other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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in taking ail kinds of indoor and outdoor photographs, and thoroughly 
understands the art. He grouped the members of the class, arranged 
their positions, and did ail of the work necessary to secure a proper 
négative, from which an acceptable photograph coukl be made, and 
which resulted in a pleasing, satisfactory, and, so far as such a pro- 
duction may be, an artistic photograph, at least sufficiently so as to 
bring it within the realm of those things which may be copyrighted in 
accordance with the provisions of the Copyright Lawr of 1909, as 
amended. 

As soon as the photograph was developed, steps were immediately 
taken by the plaintiff to protect his rights in the same by applying to 
the Copyright Office in Washington, and pursuant to the steps so tak- 
en, and in conformity with law, on May 23, 1914, plaintiff received 
his certificate of registration under the seal of the Copyright Office. 
The négative from which the photographs were printed was marked 
by the plaintiff in conformity with the provisions of law, so that ail 
photographs made from the négative were properly and legally marked. 

In due time the proper members of the class committee submitted 
the photograph to the New Haven Printing Company for entry in the 
Class Book. The photograph was too large, and it was decided that 
it was necessary to eut the picture down; hence the members of the 
committee having charge of the matter eut the top and bottom of the 
photograph off. In doing so, ail of the background and foreground 
were taken away, leaving only the members of the class, with a scant 
margin around the four sides of the picture. In cutting off the top 
or background of the picture, ail of the High School building shown 
in the original disappeared; and in cutting away the front or fore- 
ground, ail of the Street and some of the sidewalk disappeared, and 
with them the copyright marks: "© Altman, New Haven, Conn. N. 
H. H. S. 1914." 

In this reduced condition the photograph was taken by the class 
committee to the Stoddard Engraving Company, which made a copper 
eut from which the New Haven Printing Company printed the pic- 
tures. But it was finally decided that, instead of including the picture 
as part of the book, it should be printed separately and distributed 
with the book to each member of the class purchasing the book, and 
some 350 or more were thus printed by the New Haven Printing Com- 
pany and distributed to the members of the class. This reduced the 
sale of photographs the plaintiff expected to make, because by purchas- 
ing the Class Book each member thereby secured a copper-plate photo 
identical with the original photo, except for the trimming and cutting 
off as above described. In fact, the sales by the plaintiff of his orig- 
inal photograph were so f ew. as to make them negligible. 

The défendant is, and has been for many years past, the publisher 
of one of the large newspapers of the state, printing a daily and Sun- 
day édition of many thousand copies, and has a wide and extensive 
circulation in the city of New Haven and vicinity, and is always active 
in advancing the civic interests of the city, and takes a Hvely interest 
in ail that pertains to the educational welfare of the community. 
Through one of its reporters, duly assigned by the manager of the 
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paper for sucli purpose, it secured one of the photographs of the class, 
made from the Stoddard Engraving Company's plate and printed by 
the New Haven Printing Company, for the pvirpose of using the same 
by way of embellishment to a "story" or news item in its issue of Sim- 
day, May 31, 1914, concerning the graduating class of the New Haven 
High School, which was then soon to graduate. From such photo- 
graph, in its own photo-engraving rooms, a proper eut was made, 
and the picture printed in the Sunday issue of May 31, 1914, This 
was done without knowledge that the original photograph was copy- 
righted, and without knowledge, so far as the évidence shows, that the 
picture then in its possession and printed in its newspaper was even 
a copy of a copyrighted photograph. The évidence is conclusive that 
the acts of the défendant in printing the picture were entirely inno- 
cent, and that its violation of the plaintifï's rights, if any, was tech- 
nical in the highest degree. 

[1] On August 25, 1915, the plaintiff brought suit in this court 
against the New Haven Printing Company, the members comprising 
it, and the Stoddard Engraving Company for violation of his copy- 
right for the acts above set forth, which suit was on the 13th of Oc- 
tober, 1914, settled, and a release given, as appears from the follow- 
ing receipt, which was offered in évidence at the trial of this case, and 
tentatively received, subject to final ruling at this time: 

"Whereas, the Stoddard Engravlng Company, a Connecticut corporation, 
doing business in New Haven, Connecticut, and E?dward G. Fenton and Fred- 
erick A. Krooner, individually and doing business under tlie name and 
style of Fenton & Krooner and New Haveii Printing Company, hâve infringed 
the copyright of Charles A. Altman, for a photograph entitled 'New Haven 
High School 1914 Graduating Class' ; and 

"Whereas, suit has been Instituted by said Cliarles A. Altman against sald 
Edward G. Fenton and Frederick A. Krooner, individually and under the 
name and style of Fenton & Krooner and New Haven Printing Company, and 
the same is now pending in the District Court of the United States, Dis- 
trict of Connecticut ; and 

"Whereas, the said Stoddard Engraving Company and said Edward G. 
Fenton and Frederick A. Krooner, individually and as Fenton & Krooner 
and as New Haven Printing Company, agrée to discontinue sald Infringe- 
ment: 

"Now, therefore, in considération of the sum of three hundred dollars 
($800) in hand paid, the receipt of which is hei-eby acknowledged, I do here- 
by relinqulsh any and ail claims T hâve against the said Stoddard Engrav- 
ing Company, said Edward G. Fenton and Frederick A. Krooner, individual- 
ly and under the name and style of Fenton & Krooner and New Haven Print- 
ing Company, arising out of said infringement. 

"Dated at New Haven, this 13th day of October, 1914. 

"Charles A. Altman, 
"By George E. Hall, His Attorney." 

Not until April 12, 1915, and nearly a year after the infringement 
complained of, did the plaintifï bring this suit against this défendant. 
While this fact has no bearing upon the décision to be reached, it has 
some bearing upon the inferences to be drawn as affecting the equities 
of the case, taken in connection with other f acts bearing upon this 
feature of it. 

Before discussing the law applicable to facts, it is necessary to now 
rule upon the question of the admissibility of the receipt above ciuoted. 
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which was offered as a bar to a recovery in this action, having been 
pleaded as a défense in the answer. The fact that it was pleaded in 
the answer does not of itself make it admissible. It would not be con- 
tended by counsel, I apprehend, that if A. was suing B. in a state 
court for violation of a personal right, that a receipt in full in an ac- 
tion between A. and C. for the violation of a personal right, even of 
the same kind and character, offered as a bar to a recovery, would be 
admissible. Is there any rule of évidence peculiar to copyrights which 
would change the ruling in other cases ? 

In Beifeld v. Dodge Pub. Co. (C. C.) 198 Bed. 658, Judge Ward, in 
a suit for infringement of a copyright on a painting sold to plaintiff 
and copyrighted in his name, excluded correspondence between the 
artist and a third party, as to the publication of a sketch of the pic- 
ture from which defendant's copies were printed, because relating to 
transactions between third persons. 

The rules of évidence in copyright cases are the same as in other 
cases (16 Cyc. 382, 821), and I am unable to fînd any authority to 
the contrary, and so the receipt, for the purpose for which it was 
offered — i. e., to defeat the action — is excluded, but it may be admitted 
as bearing upon the equities between the parties. 

Having thus disposed of the receipt, let us now discuss the défense 
set forth that the photograph was not copyrightable. 

[2] Prior to 1865 it was held that a photograph was not a "print, 
eut or engraving," within the meaning of the earlier law, and was not 
therefore a proper subject of copyright. Congress, however, in 1865, 
extended copyright protection to négatives and photographs by ex- 
pressly including them among the articles for which copyright was pro- 
vided. Act March 3, 1865, c. 126, 13 Stat. 540. This express désig- 
nation of photographs bas been continued in ail subséquent statutes. 
Act July 8, 1870, c. 230, § 86, 16 Stat. 212 (R. S. § 4952) ; Act March 
3, 1891, c. 565, 26 Stat. 1107; Act Jan. 7, 1904, c. 2, 33 Stat. 4; Act 
March 3, 1905, c. 1432, 33 Stat. 1000. Although it was questioned 
whether a photographer is an author, and a photograph a writing, with- 
in the constitutional provision under which copyrights may be grant- 
ed, the constitutionality of the act was sustained. Thornton v. Schrei- 
ber, 124 U. S. 612, 8 Sup. Ct. 618, 31 L. Ed. 577; Burrow-Giles Lith. 
Co. V. Sarony, 111 U. S. 53, 4 Sup. Ct. 279, 28 L. Ed. 349; Harper 
V. Kalem Cq., 169 Fed. 61, 94 C. C. A. 429. 

Accordingly, since the act of 1865, photographs bave been, and now 
are, copyrightable as such, and photographers bave frequently been 
protected in the enjoyment of a copyright in their photographie pro- 
ductions. Thornton v. Schreiber, supra. The basis and justification 
of such copyrights is the undeniable fact that a photograph may em- 
body original work and artistic skill, and be in fact an artistic produc- 
tion, the resuit of original intellectual conception on the part of its au- 
thor. Pagano v. Chas. Beseler Co. (D. C.) 234 Fed. 963 ; Gross v. 
Seligman, 212 Fed. 930, 129 C. C. A. 450; Bamforth v. Douglass Post 
Card Co. (C. C.) 158 Fed. 355. The fact that the photographer arrang- 
ed the light, the grouping, the posing, and other détails of a photograph, 
so as to produce an artistic and pleasing picture, is sufficient to sustain 
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a copyright for such photograph. Burrow-Giles Lith. Co. v. Sarony, 
supra ; Pagano v. Beseler Co., supra. 

Under the facts found and the law, which is clear and explicit, the 
photograph hère under discussion was clearly copyrightable. 

The material allégations of the bill hâve been satisfactorily establish- 
ed by compétent évidence to show, that under the décisions of the cas- 
es cited, the plaintifï had a valid copyright, and was the lawful owner 
of the copyright secured upon the photograph taken of the group en- 
titled "N. H-^H. S. 1914." 

Further facts set forth in the answer by way of défense suggest that 
the défendant clainis that the property right in this photograph belong- 
ed to the high school class. This would be true, provided the commit- 
tee of the high school and the plaintiff had entered into a contract 
whereby the high school committee was to pay the photographer a fixed 
price for his services. In such an event the défense pleaded would avail 
the défendant, but f rom the évidence no such situation is disclosed. On 
the contrary, the proof is conclusive that the plaintiff was to take the 
group picture and charge each individual who saw fit to make a pur- 
chase of him $1.50 per photograph. Hence there is nothing consistent 
in thèse facts with the contention that the property right in the photo- 
graph belonged to the high school class or to the committee represent- 
ing it. 

Where the photographer takes the portrait for the sitter under em- 
ployment by the latter, it is the implied agreement that the property in 
the portrait is in the sitter, and neither the photographer nor a stranger 
has a right to print or make copies without permission from the sitter. 
Moore v. Rugg, 44 Minn. 28, 46 N. W. 141, 9 L. R. A. 58, 20 Am. St. 
Rep. 539. Where, however, the photograph is taken at the expense of 
the photographer and for his benefit, the sitter loses control of the dis- 
position of the pictures, and the property right is in the photographer. 
Press Pub. Co. v. Falk (C. C.) 59 Fed. 324. So hère, no other conclu- 
sion is possible, under the évidence, save the one hère reached, that the 
plaintiff was the lawful owner of the right in the photograph, bound 
only to sell each photograph at a price not to exceed $1.50 to each mem- 
ber of the class desiring to purchase one. By no possible stretch of the 
évidence could it be said that the class had or owned the right in the 
photograph. 

[3] As to the next défense set forth in the answer, but little 
need he said in view of the testimony. It is alleged that the de- 
fendant was a joint offender with the Stoddard Engraving Company 
and Fenton & Krooner, individually and doing business under the name 
and style of the New Haven Printing Company. The doctrine of con- 
tributory infringer is not in the least applicable, in view of the testi- 
mony and finding of facts. In order that the défendant might success- 
fuUy avail itself of this défense, it would hâve to appear from the 
évidence that, at the time of the transactions between the Stoddard En- 
graving Company and the New Haven Printing -Company, the défend- 
ant had knowledge of the arrangements and participated in them, sanc- 
tioned the violation of the plaintiff's rights, and that its violation of the 
plaintiff 's rights was part of that transaction. Harper v. Shoppell (C. 
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C.) 28 Fed. 615. Of course, it is manifest that such was not the case; 
but, on the contrary, the défendant was in ignorance of that transac- 
tion, and had no knowledge of it. 

[4] And as a last défense the défendant pleads, and the court finds 
as a fact, that its infringement was entirely innocent. Under the law, 
is that a défense? The law is décisive and clear on this point, and 
rules against the défense, for it has been repeatedly held that ignorance 
of a copyright, or honest intention, afifords no défense to an action for 
infringement. 

In Morrison v. Pettibone (C. C.) 87 Fed. 330, at page 332, the court 
said: 

"The authoritles are clear that the question of knowledge or intent does 
not enter into considération upon the issue of Infringement." 

In Stern v. Jérôme H. Remick & Co. (C. C.) 175 Fed. 282, Judge 
Hand said : 

"It is not necessary that the défendant should hâve intended to violate 
the copyright of the plaintlfï. Ile had nieans of knowledge from the copy- 
right office that the song had heen in fact copyrighted ; and he, like any one 
else, took his chances when he published the song without any inquiry." 

Judge Holhster, in Meccano v. Wagner (D. C.) 234 Fed. 912, at 
page 921, said: 
"Intention is held to be immaterial, if infringement otherwise appears." 

The author's property is absolute when perfected by copyright, and 
the intent or purpose of an invasion is nowhere made an excuse for it. 

The défenses pleaded being of no avail, in view of the law and évi- 
dence, the plaintiff is entitled to a judgment, and section 25 of the stat- 
ute provides in this connection : 

"That if any person shall infringe the copyright In any work protected 
under the copyright Inws of the United States such person shall be liable: 

"(a) To an injunction restraining such infringement ; 

"(b) To pay to the copyright proprietor such damages as the copyright 
proprietor may hâve suffered due to the infringement, * * * ij^j- i^ (.^ge 
of a newspaper reproduction of a copyrighted photograph such damages shall 
not exceed the sum of two hundred dollars nor be less than the sum of 
flfty dollars." Comp. St. 1916, § 9546. 

In deciding the amount to be awarded, the court should take into con- 
sidération ail the facts and circumstances of the case. Hère we hâve 
an innocent infringement, for which suit was not brought for nearly a 
year, and after a substantial settlement for the real damage donc the 
plaintiff, which was the negligible sale of the original photograph, and 
while the court would not be permitted by law to speculate as to the 
profit the plaintiff would hâve enjoyed, had he been so successful as to 
sell one copy to each member of the class, it is a fair conclusion that 
the printing in the Sunday édition of the New Haven Union of the 
class picture did not cost the plaintiff the loss of a single sale of the 
original photograph, especially when one carefully examines a copy of 
the newspaper containing the picture. But Congress has seen fit to 
fix the minimum recovery at $50, below which this court cannot assess 
the damages, on the theory, presumably, that proof of the actual dam- 
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âge would be very difficult, if not impossible, but that alvvays some dam- 
age would resuit from such an infringement, which would not and 
could not be less than $50. The law of the case is with the plaintifï, 
the equities with the défendant, and the equities justify the court in 
giving every considération possible to the défendant in deciding upon 
the amount the plaintiff may recover. 

The plaintiff is entitled to an injunction, and it may issue; but, in 
view of the highly technical character of the infringement, and for the 
reasons above expressed, I am constrained to order that the plaintiff 
may recover judgment for $50, without costs. 

Ordered accordingly. 



UNITED STATES v. STILSOX et al. 

(District Court, E. D. Peiinsylvanla. A'ovember 20, 1918.) 

No. 114. 

1. Cbiminal Law <®=:5921 — ^New Trial— Gkoukds. 

Tlie admission in évidence in a criuiinal case of admissions of dé- 
fendant, though erroneous, is not ground for new ti'ial. wliere the fact 
admitted was not really in controversy, and was independently proven. 

2. CoNSPiRACY cg:=340 — Criminal Conspiracy— Peusons Chabgeablb. 

Wliere offenses are being committed, of sucli cliaraeter tliat tliey are 
necessarily the resuit of concert of action ail who particlpated in the 
things which are done resulting in such offenstîs may, if the inference 
fairly arises ont of everything which has been done, be found guilty 
of conspiracy to commit the offenses. 

S. Chiminal liiAW <Ê=>915 — -New Trial — iNDicTiiENT — Oonspiract. 

In View of Rev. St. § 1025 (Comp. St. 1916, § 1G91). providing that no 
indictment shall be deemed insufticlent by reasion of defects in matter 
of form which do not tend to the préjudice of défendant, an indictment 
held not fatally détective, on motion for new trial, because it cliarged 
in separate counts a conspiracy to <'omndt acts which constituted of- 
fenses under différent statutes. 

4. Cbiminal Law ®=3814(1) — Trial — Instructions. 

Every charge to a Jury ought to retlect the l'eal issue arlsing out of 
the évidence, and also as presented in the arguments addressed to the 
jury. 

Criminal prosecution by the United States against Joseph V. Stilson, 
Joseph Sukys, K. Vidikas, and J. V. Stalioraitis. On motion in arrest 
of judgment and for new trial. Denied. 

Francis Fisher Kane, Owen J. Roberts, and Samuel Rosenbaum, 
ail of I^hiladelphia, Pa., for the United States. 

Henry John Nelson and Henry John Gibbons, both of l'hiladelphia, 
Pa., for défendants. 

DICKINSON, District Judge. The spirit of frank and candid dis- 
cussion of the légal merits of the case and défense which bave been 
manifested throughout by counsel, not only justifies, but calls for, full 
considération of ail the points which counsel deem worthy of discus- 
sion. We shall therefore follow the line of thought presented by the 

(g=sFor otber cases see same topic & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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arguments, although discussing the points involved in a somewhat dif- 
férent order. 

1. First, with respect to the second point (reason 5) discussed by 
counsel. The défendants asked for a severance at the trial. Follow- 
ing the déniai of this motion, a demand was made for the allowance of 
peremptory challenges to the limit which would hâve been allowed in 
the aggregate, had the défendants been separately tried. Perhaps the 
only comment for which this reason for a new trial calls is afïorded 
by that made by counsel in moving for the severance, and demanding 
on behalf of each défendant the f ull number of challenges given by the 
act of Congress to ail of the défendants jointly. The comment in 
effect was that it was made with the knowledge that the unbroken 
practice in the trial of cases in the courts of the United States was in 
line with the déniai of the motion and of the claimed right of challenge. 
This was accompanied with an expression of the expectation of coun- 
sel that the trial judge would feel constrained to follow thèse précé- 
dents. This expectation was realized. As the trial judge did not feel 
at liberty to départ from the established practice, and as the same view 
is still entertained, no discussion of the principles of law involved seems 
to be called for, inasmuch as it is deemed unnecessary to vindicate a 
practice authoritatively established. Any relief to which the défend- 
ants may feel themselves entitled must be accorded by an appellate 
court. 

2. Again, with respect to the question of the constitutional freedom 
of the press being involved, which is discussed by counsel as point 6 
(reason 9). This may be passed with a very apt quotation from the 
brief of counsel. It is there recognized that, so far as a trial court is 
concerned, the question has been settled, but it is raised because (and 
hère cornes in the quotation) "hope springs eternal in the human 
breast," and the hope is expressed that the line of cases which admit- 
tedly rule the question against the défendants may be overruled. This 
court, however, is, of course, not asked to overrule them. 

3. The point discussed as point 3 (reason 6) calls for nearly the 
same comment. A search warrant had been regularly issued, under 
the authority of which papers and things had been seized. Thèse were 
subsequently ofifered in évidence. One of the défendants made certain 
statements at the time of the visit of the officers of the United States 
in serving the warrant. 

It is not denied (in fact, is almost categorically conceded) that the 
weight of authority at least (to quote the brief s submitted) justifies the 
admission of the évidence which was admitted. Several additional ob- 
servations may be made. The papers which were seized were so seiz- 
ed, not only by authority of a warrant for the purpose regularly issued, 
but they were not the papers of the défendants, but of the publishing 
corporation. Again, the papers consisted in the main of the files of the 
Kova publication, and the seizure was of little practical importance, 
beyond the facility thereby afïorded the authorities to examine the 
publications as they chronologically appeared, and saved them the 
time and trouble of collecting them elsewhere. 

[1] A like observation may be made as to the admissions made by 
the défendants. They were admissible because clearly voluntary. The 
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présence or absence of this finding is admittedly the test of admissibili- 
ty, and the finding is not in question. Hère, again, the point is robbed 
of aJI practical vahie hecause of the circumstance that the fact admit- 
ted was not in real controversy and was independently proven. Sparf 
V. United States, 156 U. S. 51, 15 Sup. Ct. 273, 39 L. Ed. 343; Bram 
V. United States, 168 U. S. 532, 18 Sup. Ct. 183, 42 L. Ed. 568. 

4. This brings us to a considération of those reasons for a new trial 
which présent the substantial défense interposed. The défense is that 
there was no évidence to justify a finding that the défendants were en- 
gaged in a conspiracy to hâve committed the acts which admittedly are 
offenses condemned by the Espionage Law. Without going into dé- 
tails, there was the publication of the paper known as Kova, which not 
only contained articles which in themselves were violations of the law, 
but which in their whole tone and spirit, and in the tone and spirit of 
the publication itself, evidenced a défiance of the law and a purpose 
to oppose the opération of the law. In addition to this, there were 
other publications, in the form of pamphlets or circulars, which in 
every Une breathed sédition. 

The connection of one of the défendants with the commission of 
thèse acts was directly and clearly shown. The authorship of some of 
the articles and circulars was traced to him with satisfying directness. 
He was shown further to bave been a party to the publication and cir- 
culation of others. This évidence went to the overt acts averments. 

[2] The distinction between the crime of conspiracy and the com- 
mission of the offenses which are the object of the conspiracy is clear 
enough, and sight of this should not, of course, be lost. When, how- 
ever, offenses against the law are being committed, and are of such a 
character that they are necessarily the fruit of concert of action, ail 
who participate in the things which are done, resulting in the act which 
is of this common product character, may, if the inference fairly arises 
out of everything which bas been done, be f ound guilty of a conspiracy 
to do what bas been done. It is, of course, true that the connection 
may hâve been such as to justify no more than a suspicion of partici- 
pation in the conspiracy, and may évidence nothing more than knowl- 
edge that the offenses were being committed, or of an intention on the 
part of others to commit them. Neither évidence which would warrant 
such a suspicion nor a finding- of the fact of such knowledge would in 
itself afford a sound basis for a finding of the guilt of conspiracy ; but 
if, in addition to the knowledge, there is évidence of a participation in 
or connection with the acts which are committed, and this participation 
or connection was an intentional act, it may support a finding of guilt. 

The point is made that so far, at least, as the défendant Sukys is 
concerned, there was nothing upon which to base a finding that he was 
a participant in anything in the nature of a conspiracy, beyond the fact 
that he had to do with the mechanical work of getting out the paper, 
and the doctrine which was announced in United States v. Newton 
(D. C.) 52 Fed. 275, is invoked as applicable to bis case. When any- 
thing which is the common product of several persons is done, that 
there are gradations or différences of degree in the guilt of those in- 
volved may be clear enough. It is also true that the participation of 
some of those involved may be so casual or so perfunctory, or be of 
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such an irresponsible character as that they cannot be said in any real 
sensé to be parties to a conspiracy to do the thing wliich bas been donc. 
Such a finding, however, is essentially a fact finding, and is to be de- 
termined by the triers of fact. 

Bringing the discussion of the principle involved from its statement 
in the abstract to its application to this concrète case, the évidence 
against the défendant Sukys was such that the trial judge would not 
hâve been justified in withdrawing the case against him from the con- 
sidération of the jury, but required the submission of it as it was sub- 
mitted under what we still think to hâve been adéquate instructions to 
the jury to enable them to pass upon the question of his guilty partici- 
pation in what was donc, and in conséquence his connection with the 
conspiracy, which the jury found to exist. After a verdict of guilty, 
the same reasons which controlled the trial judge in submitting the 
question forbid an interférence with the verdict. There remains, of 
course, the duty of giving ail the considérations which afïect this par- 
ticular défendant their due weight in imposing sentence. 

[3] 5. In the supplemental paper book which has been submitted 
the point is made that the indictment under which the défendants 
were tried is bad for duplicity. " The proposition of law that it is bad 
pleading to incorporate in one count two offenses, made such by différ- 
ent statutes, and calling for différent measures of punishment, is a 
proposition the soundness of which must be admitted, Ammerman v. 
United States, 216 Fed. 326, 132 C. C. A. 470. This admission, how- 
ever, does not carry with it the further admission that the principle 
is applicable to this indictment. 

The first count présents the fact of the United States being in a 
State of war, and that during the time of the existence of this state the 
défendants entered into a conspiracy to hâve committed certain acts 
which at such time were offenses against the law. One of them was the 
offense of causing insubordination. Another was to obstruct enlist- 
ments, and it further charges that in pursuance or furtherance of this 
unlawful conspiracy the défendants committed certain overt acts, and 
indicates the conspiracy charge to be that which is defined, and the 
punishment of which is provided for, in section 4 of the Act of June 
15, 1917, c. 30, 40 Stat. 219. 

The second count differs from the first, in that it charges that the 
object of the conspiracy was to bring about the offense of inducing 
men in the military service to désert ; the offense being that defined, 
and the punishment of which is provided for, in the fifth section of the 
Act of May 18, 1917, c. 15, 40 Stat. 80. 

It is true that we hâve two acts of Congress declaring and defining 
the offense of conspiracy. One is that which was re-enacted in the 
1909 Criminal Code (Act March 4, 1909, c. 321, 35 Stat. 1088 [Comp. 
St. 1916, § 10165 et seq.]). The other is that which is to be found in 
section 4 of the Act of June 15, 1917. A conspiracy to hâve committed 
any of the acts which are offenses against the law in the Act of June 
15, 1917, would hâve been, within the limitations imposed, an offense 
against the law under the Criminal Code provision of 1909. The two 
enactments are substantially the same in their provisions, section 4 of 
the 1917 act being a re-enactment of the act of 1909, except that its 
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provisions are limitée! to the acts declared by tliat act to be offenses,, 
while the act of 1909 applies to any act which is an offense against the 
law. It would not, we assume, be asserted that an indictment charg- 
ing a conspiracy to hâve committed any of the offenses defined in the 
Act of June 15, 1917, would not hâve been good under section 4 of 
that act. It would not, we assume again, be asserted that an indict- 
ment for a conspiracy to hâve committed the offenses defined in the 
other sections of the act would not hâve been a good indictment un- 
der the provisions of the Criminal Code of 1909, if there had been no 
section 4 in the act of 1917. 

The offense which the défendants are charged to hâve conspired to 
hâve committed by the second count of the indictment is an offense 
defined by the Act of May 18, 1917, and is, we think, properly charg- 
ed as an offense against the 1909 enactment. In the sensé intended by 
counsel, the charge of conspiracy in count 1 is in légal intendment a 
différent offense from' the conspiracy charge in count 2. Had the two 
offenses been charged in one count of the indictment, the count would 
hâve been bad for duplicity, and on demurrer would hâve been so held. 
It does not follow, however, that an. indictment charging the two of- 
fenses in separate counts would be open to the same criticism. The 
question might, of course, be raised by demurrer, and in a sensé may 
be now raised. In view of the provisions, however, of section 1025 of 
the Revised Statutes (Comp. St. 1916, §' 1691), counsel exercised, we 
think, good judgment in not so raising it. In every real case there is 
a substantial question of law or fact presented for discussion. Some- 
times issues of law and fact are both raised. Sometim-es good tactics 
as well as strategy on the part of counsel calls upon them to bring the 
stress to bear on one issue and sometimes on the other. When, how- 
ever, the real issue is one of fact, it is usually the part of wisdom in 
counsel to meet it as such, and not to obscure the substantial issue 
through and by raising questions of procédure. There are times, of 
course, in which the opposite tactics may be wise, but they are ex- 
ceptional. 

Obeying the injunction of section 1025, we must now apply to this 
indictment the test there prescribed. Applying this test, we are un- 
able to find that there was anything in the form of this indictment 
which tended "to the préjudice of the défendants." This conclusion is 
uninfluenced by any of the cases to the effect that the door is closed 
against the objection now urged, because not made before plea and 
trial. It is put upon the broad ground that the form of the charge 
played no part in the trial of the case, and because of this did not in- 
juriously affect the défendants. If counsel, upon a back view of the 
events of the trial, had changed their minds, and now think anything 
could bave been gained by raising an objection, which they jjefore 
thought would not bave been to the advantage of the défendants to 
hâve raised, and were able to show that the défendants had been preju- 
diced by anything in the form of the indictment, the time of making 
the objection would not influence us. We are, however, strongly of 
opinion that counsel exercised good judgment in what they did, and 
that the défendants were not prejudiced thereby. The case was tried 
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on its fact merits, and in a very gratifying atmosphère of fairness and 
of candor throughout. 

The argument addressed to us is in effect that the objection now un- 
der discussion would not hâve pertained to the case, if the second count 
had been abandoned or withdrawn. A verdict upon an indictment con- 
taining only the first count would thus admittedly hâve been good, 
and tliis count vvill support the verdict in the eyes botli of the law and 
of substantial justice. 

6. The position that there must be évidence of a conspiracy before 
overt acts of some of the conspirators can be shown is well taken. We 
think, hovvever, this principle was recognized and applied in the trial 
of the case. 

It would give undue length to this already over-long opinion to dis- 
cuss the évidence, in order either to point out what évidence there was 
of conspiracy, or to discuss the other point of what évidence there was 
to connect Sukys with it ; nor do we see occasion to discuss the ob- 
jections which hâve been urged to the charge of the court, beyond mak- 
ing one or twO observations. This brings us to the final point in sup- 
port of the reasons for a new trial which voice objections to what the 
trial judge said to the jury. 

7. As to the connection of Sukys with the newspaper publication, 
he had written himself down as the individual who was responsible for 
that publication. This act, as any other act, was open, of course, to 
explanation, and it cannot be denied that the explanation given might 
well go far in the direction of reducing the degree of his criminality. 
In the face of this, however, and the other évidence in the case, no trial 
judge could hâve been supported in a refusai to submit the évidence 
for the considération of the jury. The considération which it should 
receive has already been intimated as one having an important bearing 
upon whatever sentence should be imposed upon the défendants. The 
trial judge did not feel called upon to advert to this feature of the dé- 
fense in the charge, because it had been f ully, clearly, and with marked 
ability discussed by counsel. 

[4] With respect to the charge of the court, this observation is to 
be made : Every charge to the jury, which is a real charge, and not 
merely a colorless statement of the law and of the issues of fact in- 
volved, ought to reflect the real issue arising out of the évidence, and 
also as presented in the arguments addressed to the jury. It can never 
be rightly interpreted unless it is read in the atmosphère of the trial. 
If the parties, in presenting their cause, strip it of ail formalities and 
technical distinctions, and get right down to the marrow of the case, 
and to a discussion of the substantial questions involved, it is not only 
helpful to the jury, but inévitable, that the charge should reflect the 
same spirit. There can never be applied to a charge under such cir- 
cumstances the canons of criticism to which a treatise on the law of the 
case could properly be subjected. The atten^pt was made in the charge 
to direct the attention of the jury to the distinction between something 
which had been made an offense against the law and a conspiracy to 
hâve that offense committed. It was therefore impressed upon the 
jury that it was necessary for them to find, not merely a conspiracy, 
but a conspiracy to hâve a crime committed; and this carried with it 
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the further necessity of making clear the essentials of the crime to 
commit which the défendants were charged with having conspired. We 
do net see that this was confusing to the jury, and, on the contrary, 
think it was helpful to them. 

The rule for a new trial is discharged, and the United States may 
move for judgment on the verdict and sentence. 



EARN LINE S. S. CO. v. SUTHERT.AND S. S. CO., Limited. 
(District Court, S. D. New York. November 12, 1918.) 

1. CONSTITTJTrONAI, LaW <g:=372 — EXCROACHMENT ON EXECUTIVE— ACTS OF EOE- 

EIGN SOVEKEIGNTY — LeQALITY. 

A domestic court cannot, wittiout trenching on the prérogative of its 
own executive, hold Invalid the act of a foreign sovereign ; so the action 
of the Brltlsh Admlralty in requisltioning' a British steamer under char- 
ter must be deemed légal, in an action in the United States by the char- 
terers against the owner. 

2. Shipping <S=>5S(3) — Charteb Partt — Kequisition of Vessel — Evidence. 

In an action for breach of a time charter party by the charterers 
against the owner of a British vessel, requisitioned by the British Adml- 
ralty, held, that the réquisition was légal and in Invitum. 

3. Shipping i®=>51 — Charter Party — Réquisition of Vessel. 

The requlsitioning by the British Admlralty of a British vessel, under 
time charter excepting restralnts of princes, etc., held to excuse tne 
owner, a British subject, for refusai in Cuba of cargo which the char- 
terer had directed transported, etc. 

4. Shipping ©=38 — Charteb Party — Réquisition of Vessel. 

Where a time charter of a British vessel contalned the usual break- 
down clause, and exeepted the restralnts of princes, etc., and the ves- 
sel was requisitioned by the British Admlralty at a rate lower than the 
going rate, and there appeared no likelihood the vessel would be re- 
leased before expiration of the charter, held, that the owner was war- 
ranted in treating the charter at an end, and in refuslng to receive fur- 
ther hire and allow the charterer to coUeet sums pald by the Admlralty. 

In Admiralty. Libel by the Earn Line Steamship Company against 
the Sutherland Steamship Company, Limited. Libelant given leave to 
move to amend, and Hbel ordered dismissed, if no motion is made. 

This case arlses on a Hbel in personam in the admiralty by the char- 
terers against the owners of the steamship Olaveresk for breach of a time 
charter party entered into in New York on February 8, 1913, under which the 
Claveresk was let for "about five years frora the time of delivery" within 
the foUowlng limits: United States, West Indies, Central America, Carlbbean 
Sea, Gulf of Mexico, South America not soiith of Bahia Blanca, Europe, and 
Africa not east of Port Said. Delivery and redellvery were to be made 
United Kingdom or continent between Bordeaux and Hamburg, and the hIre 
was £1,320 per month. Clause No. 17 read as follows: "Should the vessel be 
lost, freight pald in advance and not eamed (redioning from the date of her 
loss) shall be returned to the charterers. The act of God, enemles, nre, 
restralnt of princes, rulers, and people, and ail dangers and accidents of the 
seas, rivers, machinery, boilers, and steam navigation, and errors of naviga- 
tion throughout this charter party always mutually exeepted." The ship 
was not to carry "molasses or wet sugar," and there was the usual "break- 
down" clause. 

The Claveresk entered upon the charter on April 17, 1913, and was used 
in carrying coal south and ore north between Cuba and the United States 

(©=5Fof otliei' cases see sanio toplc & KEY-NUMBBK in ail Key-Nunibered Dlgesta & Indexes 
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ander a subcontract between the libelant and an iron company. On January 
!26, 1917, when the charter had a little over a year to run, the owners, who 
were situated at Newcastle-on-Tyne, iu England, received a telegram as 
lollows: "Yoiir steamer Claveresk required for government service after com- 
pletion discharge in West Indies. Formai réquisition follows. Please infonn 
date steamer exjyected available for government service. Transports L Room 
108a." This telegram was sent by a subordinate in the office of the Director 
of Transports, itself a department of the Ijords Commissioners of the Ad- 
miralty, to which the respondents answered on tlie same day by telegram as 
follows: "Telegram received requisitioning Claveresk. This steamer ar- 
rived Baltimore January seventeen expect would discharge ore load coals 
and sail again about twenty-third. Therefore expect now on passage to Fel- 
ton, Ctiba, where due about thirtieth. Ought to be discharged there one day 
and ready your service end this month. Can you arrange for government 
«gent in Cuba give captain orders? You will doubtless remember when you 
requisitioned Claveresk in May, 1915, time charterers intercepted our tele- 
grams and prevented captain reeeiving orders until ship loaded when you 
released her." 

On January 27th one Cyril Hurcomb, for the Director of Transports, sent 
a letter to the respondents in conflnnation of the Director's telegram. This 
letter inclosed a requisitioning letter and two copies of a pro forma charter 
party to be executed by the Lords Commissioners of the Adrairalty. It 
stated that it was not proposed at the time to enter into a formai charter, 
but that hire would be paid in accordanee with the agreement attached. It 
further stated that the ship would be required to load a fuU cargo of sugar 
and that the master should apply to A. H. Lamburn Company, Havana, for 
instructions. The requisitioning letter, which was inclosed, stated that 
it had been found necessary by the Lords Commissioners of the Aidmiralty 
to réquisition the steamer under royal proclamation and under the condi- 
tions of the pro forma cliarter party inclosed. It further stated that the 
rates of hire as fixed for requisitioned sliips had been generally accepted 
by shlpowners, and that payments on this basis would be made as soon as 
possible. 

On January 29th respondents wired their captain as follows : "Steamer 
requisitioned national service by British government apply to Lemborn [sic?] 
Havana for orders. Telegraph us aeknowledging this message. Refuse load 
iron ore." The master answered on February Ist: "Instructions received. 
Wiring Laborn [sic?] Havana." On February 2d, CuUiford & Clark, ship- 
ping agents, w^rote the respondents that they had received the following ca- 
ble from New York: "Notify owners that hire lias been paid. If steamer 
deflnitely requisitioned, coUect hire from admiralty aceount Earn Line." 
To which the respondent answered on the same day that, owlng to the ac- 
tion of the government, thej' had been "frustrated" in completlng the time 
charter and that no hire would be received thereafter on their acoouut. This 
information was conveyed to the lil>elant in New Yorlc by the respondent's 
agent on February 17, 1917, at the time of refuslng a half month's hire. 
The steamer was discharged at Felton, Cuba, on February 10, 1917, and 
bas since that time tieen under réquisition by the British Admiralty. 

On August 3, 1914, the King of Great Britain issued a proclamation nu- 
thorizing the Lords Commissioners of the Admiralty to réquisition any 
British ship or vessel within the British Isles or the water ad.iacent thereto. 
On November 10, 1915, he issued a second proclamation that any British 
ship registered in the United Kiiigdom miglit be requisitioned for the carriage 
of food stuffs, and that such réquisition should take effoct on notice thereof 
served as therein provided. The notice was to be deemed sufflcient and 
effective if addressed to the corporation owner in proper cases, and might 
be signed by any person authorized for such purpose by the président of the 
Board of Trade. On Mareh 16, 1916, Parliament passed an amendment to the 
Défense of the Realm Act declarlng that, when the fulflllment by any person of 
a contract is interfered with by the necessity of such person's complying witli 
any requirement of the Adrairalty, such necessity should be a good défense, 
and no action should be taken against such person for uonfulfillment of his 
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contract. An analogous amendment was also passed on July 10, 1917, the 
détails ot which. it is not necessary to set out. 

The testimony was taken in Loudon by déposition of Sir Henry Erle Ricli- 
ards, for the libelaut, and Charles Robertson Dunlop, Esq., for the resr>ondent, 
upon the validity of this proclamation and of the reciuisition made in ac- 
cordance wlth it. Mr. Dunlop was of opinion that the prérogative of the 
Crown authorized it to seize British property anywhere for the défense of 
the realm, and that this prérogative was limited in no sensé by the teinas of 
any proclamation wlùch the King might utter. Sir Henry Erle Richards 
was of opinion that the prérogative extended only to the seizure of such 
property within the realm as was necessary for its défense, and that, re- 
gardless of the terms of the proclamation ilself, the King could not under 
his prérogative seize property outside the realm. He also thought that 
the prérogative extended only to the actual seizure of property, and did 
not indude a notice operating In persouam upon the indivldual. 

Mr. Dunlop was also of opinion that, the notice of réquisition being légal, 
the owners were bound to obey it, and if they disobeyed would be liable to 
punishment by fine and imprisonment as for a misdemeanor, without specllic 
statutory authority ; also that the Crown could compel the owners to obey 
by a writ of mandamus issulng from the King's Bench Division of the Hlgh 
Court. He t«elleved that the right Itself could also be enforced directly by 
the Crown's seizing the ship on the hlgh seas, or indlrectly in a foreign port 
if the British représentatives at such port had power to refuse clearance pa- 
pers to the master. On thèse questions Sir Henry Erle Richards expressed 
no opinion. 

Upon the trial of the cause Mr. Frédéric R. Coudert and Lient. Col. How- 
ard Thayer Kingsbury prayed leave to Intervene as amlcl curise, on the 
ground that they had been retained by the British Embassy at Washington 
to suggest upon the record that the Claveresk had been requisitloned by the 
government of Great Britain for govemment service upon the prérogative 
of the British Crown, on January 27, 1917, at whlch time the steamer was 
at sea ; that the period of réquisition was indefinlte, and became operatlve on 
February 10, 1917, that she had remained contlnuously thereafter in the serv- 
ice of the British government under the orders of the Lords Oommlssioners 
of the Admiralty, and that such réquisition was a governmental act of the 
government of Great Britain. This suggestion was evldenced by a certlficate 
under the Bmbassy's seal, slgned by OolvlUe Barclay, British Chargé d'Af- 
faires, in the absence of the British Ambassador. The suggestion was en- 
tered upon the record and the certlficate received in évidence over the ob- 
jection of the libelant. 

Two points were raised: First, whether the réquisition of January 27th 
was a valid excuse within the "restraints of princes" clause, and whether 
It justifled the respondent in finally withdrawlng the Claveresk from her 
charter on Februai-y 17, 1917; and, second, in case this point went against 
the libelant, whether in this proceeding it niight hâve a decree for the dif 
ference between the hire received from the admiralty for the duratlon of 
the charter and the charter hire under the charter party. 

Upon the second point the respondent raised the question jOf pleadlng and 
of jurisdiction. The llbel was drawn for a breach of the charter party by 
répudiation, and contained no allégations conceming hire received by the own- 
ers from the Admiralty. The respondent asserted that under the pleadlng 
there could be no such award, and that In any event the action was at most 
for money had and received whlch was not properly cognizable In a court of 
admiralty. To meet this objection the libelant, upon the hearlng, was al- 
lowed to file a repUcation setting up as new allégations that hire was due 
under the pro forma charter party between the Admiralty and the owners, 
and that the hire was greater than the hire reserved in the charter. 

Charles S. Haight and Wharton Poor, both of New York City, for 
libelant. 

J. Parker Kirlin and John M. Woolsey, both of New York City, for 
respondent. 
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Frédéric R. Coudert and Lieut. Col. Howard Thayer Kingsbury, 
both of New York City, amici curise. 

LEARNED HAND, District Judge (after stating the facts as above). 
[1 ] The first question in this case is whether the respondents are guilty 
of a breach of the charter party for refusing to carry ore on February 
10, 1917, at Felton, Cuba, a few days before this libel was filed. That 
question I quite distinguish from their right to repudiate the charter 
party altogether on February 17, 1917, a point I am reserving for the 
moment. The libelants object, first, that the action of the British Ad- 
miralty was not authorized by the prérogative of the Crown, and could 
not be an excuse, at least until followed by some threat of compulsion. 
The act of another sovereign within its own territory is of necessity 
légal. Underhill v. Hernandez, 168 U. S. 250, 18 Sup. Ct. 83, 42 L. 
Ed. 456; American Banana Co. v. United Fruit Co., 213 U. S. 347, 
29 Sup. Ct. 511, 53 L. Ed. 826, 16 Ann. Cas. 1047; Oetjen v. Central 
Leather Co., 246 U. S. 297, 38 Sup. Ct. 309, 62 L. Ed. 726; Ricaud 
V. American Métal Co., 246 U. S. 304, 38 Sup. Ct. 312, 62 L. Ed. 733 ; 

Hewitt V. Speyer, 250 Fed. 367, C. C. A. . It is quite true 

that the act of any public officiai of a foreign state may in fact be il- 
légal by the municipal law of that state, but no domestic court may ad- 
mit such a possibility without trenching upon the prérogative of its 
own executive. The presupposition upon which states must deal with 
each other is that each is responsible for, and so bound by, the acts of 
its own functionaries. The Invincible, Fed. Cas. No. 7,054. A court 
may not, therefore, make any assumption contrary to the fundamental 
presupposition upon which its executive will act. Hence I should not 
entertain this issue, whether or no the Embassy's certificate were in évi- 
dence. 

The libelants urge that in Brunner v. Webster, 5 Corn. Cas. 167, the 
court went into the question of the authority of a foreign ofiicial under 
bis own law ; but I cannot agrée. In that case, while the ship was 
at Beyrut, the owners inquired of a Roumanian officiai, one Dr. Ob- 
regea, whether a cargo of rice might be discharged at Galatz, a place 
at which he had jurisdiction. Dr. Obregea answered that he should 
prevent the discharge, and the owners treated it as a restraint of princes. 
Kennedy, J., held that in his judgment Dr. Obregea's opinion would 
hâve been found erroneous, had the ship proceeded, and held that there 
was no restraint. The point is a narrow one, but it is still quite true 
that the officiai had not undertaken to stop the discharge ; he had only 
indicated his purpose to do so, and Kennedy, J., was not undertaking 
to pass upon the validity of an officiai act, but to express his doubts as 
to what would in the sequel hâve been the définitive action of the Rou- 
manian government, had the owners proceeded to Galatz. 

[2] Nor am I impressed with the suggestion that the formai réquisi- 
tion followed the original telegram only because of the respondents' 
complaisance in its télégraphie answer. It appears to me somewhat 
naïve to suppose, under such circumstances as then existed, that the 
British Admiralty made réquisitions dépendent upon the consent of the 
shipowner. That the respondents were eager enough to hâve their 
251 F.— 9 
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ship taken is clear enough, as well as is their desîre to get rid of a 
charter then become onerous, and to substitute the Admiralty hire; 
but that this attitude had any effect upon the resuit seems to me a 
thin supposition. 

[3] I must therefore assume that the réquisition was légal and that 
it was in invitum. Did it excuse the owner? I think it did. I dis- 
tinguish between the legality of the réquisition which was sent and re- 
ceived in Great Britain and of the respondents' refusai to load in Cuba. 
The breach was committed in the territory of another state, and its 
legality was dépendent wholly on the law of the place where it occur- 
red, of, if one will, upon the law of New 'îkîork, where the charter party 
was made, I do not care which. It was a wrong, not by virtue of 
British, but of Cuban, law, and no supposed law of the flag has any- 
thing whatever to do with it, in my judgment. No command of a for- 
eign sovereign to its subject can legalize a wrong committed elsewhere. 
The refusai was excused only in case the owner was within the terms 
of the exception. Mr. Haight says that no coercion was exercised, or 
even threatened, which is quite true ; but I think it is not enough. The 
ship might hâve been seized on the high seas by British cruisers — the 
only testimony is that it would — or it might hâve been detained by the 
British consul at Felton. That possibility was alone thought enough in 
The Athanasios, 228 Fed. 558. 

But I do not rely upon restraints directed against the ship itself, for 
the case was between sovereign and subject, not between the owner and 
a foreign power. In the former case, at least now in England, a légal 
command of the sovereign is enough, though it opérâtes only in per- 
sonam. Brit. & Foreign Mar. Ins. Co. v. Sanday, [1916] 1 A. C. 650; 
Furness Withy & Co. v. Rederiaktiegelabet Banco, [1817] 2 K. B. 373. 
There is no case in the United States, so far as I know ; but I accept 
the rule there laid down. It appears to me quite tmreasonable to sup- 
pose that the parties should hâve supposed the owner to be released 
wheai his ship was restrained by a foreign power, but not when he was 
himself within the sanctions possible to his own sovereign. Nordo I 
think it necessary to show to what sanctions he would bave in fact 
been subject. Force is implied in the very nature of law, and the 
réquisition was a command having the force of law. The restraint 
was in existence, unlike that in Watts, Watts & Co. v. Mitsui, [1917] 
A. C. 227. It was the "direct" cause of the breach, unlike Becker, 
Gray & Co. v. London Assur. Co., [1918] A. C. 101. If the actual inci- 
dence of power was still somewhat contingent, that is no objection in 
this country, if reasonable prudence justified compliance, and not dé- 
fiance. The Styria, 186 U. S. 1, 22 Sup. Ct. 731, 46 L. Ed. 1027 ; The 
Kronprinzessin Cecilie, 244 U. S. 12, 37 Sup. Ct. 490, 61 E. Ed. 960. 
I cannot agrée that the owners were called upon to undertake the risks 
of disobeying a valid command of their sovereign, in order to see wheth- 
er the command would be pressed with penafties. This was the as- 
sumption throughout in Tamplin, etc., Co. v. Auglo-Mexican, etc., Co., 
[1916] 2 A. C. 227. 

So it follows, as I view it, that the refusai to load at Felton was ex- 
cused, and if the case rested there nothing more need be said; but 



EARN LINE S. S. CO. V. SDTHERLAND 8. S. CO. 131 

it does not. While the respondents might safely hâve continued to 
refuse ail orders while the ship remainded on réquisition, they would 
hâve been obliged to receive the hire and allow the libelants to coUect 
the Admiralty hire ; but this they did not do. On the contrary, they 
repudiated the charter party altogether and that was quite another 
thing. 

[4J This répudiation the respondents justify upon the ground that 
the adventure has been "frustrated," in the language of the English 
cases. Whether one looks at it in that way, or as a question arising 
under the "restraint of princes" clause, makes in my judgment no dif- 
férence. Certainly under the clause the owner was excused from ob- 
serving the charterer's orders, because he could not; but if the char- 
terer gave no orders of his own, and was content to adopt the direc- 
tions of the Admiralty, how did the clause operate to relieve the own- 
er from going on until the ship was used for purposes not covered by 
the charter party ? This had as yet not happened ; a voyage from Cuba 
to England was within the charter limits, and the cargo was not, so 
far as appears, either "molasses or wet sugar," which were excluded. 
While the charterer paid the hire, and the ship was not used for such 
other purposes, I can see no excuse under the clause for refusing to 
allow the charterer to adopt the Admiralty orders. Nor is there any 
différence, if one regards the question upon the basis of "frustration." 
The owner's adventure remained what it had been. 

Now, the case is difïerent with the charterer, whose rights must be 
considered, I believe, although the reason is not at once apparent. The 
réquisition did not, of course, prevent his continued payment of the 
hire, or his performance of any of the other covenants in the charter 
party, not even the payment for coals, port charges, and dunnage, if 
demanded. Yet the restraint of princes clause the parties inserted as 
a mutual exception. As such it must be given some eflfect, if it can, 
and I can think of nothing so natural as to say that it excused the 
covenant to pay hire when the charterer could not hâve stipulated use 
of the ship. I recognize the force of Lord Parker's judgment in 
Tamplin, etc., Co. v. Anglo-Mexican, etc., Co., [19161 2 A. C. 397, 
based upon the "breakdown" clause ; but, as I view this charter, we 
hâve not the case of implying a condition which the parties hâve not 
expressed, but of giving effect to ail the language which they used. 
The purpose evidenced by that clause is to put the vessel off hire when 
the charterer has no use of her. It is altogether consonant with that 
purpose to interpret the restraint of princes clause as efifecting the 
same resuit, and the embarrassment felt by Lord Parker appears to me 
largely overcome when the parties hâve provided express language 
which must be taken as supplementary to the conditions specified in the 
"breakdown" clause. 

However, as I hâve already implied, that excuse dépends upon the 
failure of the considération of the covenant to pay hire, not upon the 
impossibility of performance of the covenant, and when the ship is 
requisitioned on fuU hire there appears to me to be no failure at ail. 
It is true that the charterer loses the use of the ship, but by hypothesis 
he gets the full équivalent in money. Presumably he could fix other 
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eqiial tonnage vvith the substituted hire, but it malces no différence 
whether he can or not. The venture is commercial, and may be set- 
tled in money. The changed situation is changed only in form; the 
charterer has the risk, and the advantage of any variation in the rates, 
and the owner his original assurance of the stipulated hire, which is 
precisely what each party agreed to accept. Moreover, if the charter- 
er alone be allowed to disaffirm, he will do so only when the rates hâve 
fallen, and not if they rise. Such a right is obviously un f air, and could 
not hâve been the purpose of the parties. It deprives the owner of 
the security of a fixed hire, and relieves the charterer of the risk of a 
fall in rates. If, therefore, the charterer hâve such a right, so must 
the owner, which means that the contract is at an end, though, if con- 
tinued, it would for the balance of the term leave the parties in sub- 
stance in exactly that position which they accepted at the outset. 
Hence, if the Admiralty hire in the case at bar be fixed at the niarket 
rates for tonnage, I think that the charterer had no right to disaffirm 
upon réquisition, and the owner no reciprocal right. That question 
the record does not answer. 

If, on the other hand, the réquisition be not at going rates, but at a 
substantially lower amount, as vvas, indeed, conceded arguendo, the 
situation appears to me quite différent. I think it should fall as mucli 
within the clause as though the ship had been made a prize. Now it is 
quite true, and the case at bar is an instance of it, that notwithstanding 
that fact the actual Admiralty hire may be greater than the charter 
hire. The proper time at which to look is not, however, after the 
event, and when the rates hâve changed. The chief purpose of the 
charter, as I hâve said, is to impose upon one the risk of change, and 
to secure the other against it. But if the parties had been faced with 
the possibility that during the term the ship would hâve been seized at 
a large discount f rom the then going hire, obviously, if both were fair, 
they would hâve treated it as like a seizure without hire at ail. The 
charterer's right and risk in the variation in rates would be "loaded," 
in the language of an actuary, with a heavy discount. He would not, 
if I may use the phrase, be getting a fair run for his money. Such an 
event the clause seems to me to cover as much as the capture of the 
ship or the like. And if the charterer hâve such a right, then so must 
the owner in similar case, and for the same reasons as when the 
réquisition is at full rates. He may not be deprived of his assurance 
of a fixed hire when the venture turns out to be a loss, and deprived 
of the gain when it results in a profit. 

There is, it is true, some artificiality in speaking of the rjght of the 
charterer to repudiate as a protection when the charter party was made 
before the war; but I suppose we must agrée that the rule should 
apply generally both to charters made before the war and after it had 
affected rates. We necessarily look at the putative situation present- 
ed to the parties when the contract is made somewhat abstractly, not 
in the full concreteness of what aftervvards occurred. If we did not, 
there could never be a bargain at ail. Therefore, as I view it, if the 
réquisition be permanent, the right of either party to disaffirm turns 
upon the Admiralty rate. 
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The English cases, and they arc the only ones whicli deal with the 
question, do net, I must own, consider the matter quite in this way, 
though the resuU is the same as that which I hâve reached. The Cjues- 
tion always is of an imphed condition which the parties hâve not ex- 
pressed, an approach not reahy différent in practice, though it is some- 
what différent in theory, at least if the exception be mutuaL The ab- 
sence of any considération of the amount of the Admiralty hire I appre- 
hend is due to the f act that the hire is never in f act a full équivalent. It 
would, indeed, be hardly excusable to consider the question so generally 
as I bave, were it not that the différence in judicial opinion in England 
had left the law not wholly settled in theory. The rule is nevertheless 
quite ihe same as that which, as it seems to me, theoretical considéra- 
tions would suggest. 

The cases ail take their origin from Tamplin, etc., Co. v. Anglo- 
Mexican, etc., Co., [1916] 2 A. C. 397, in which the owner had re- 
pudiatcd the charter party upon réquisition of the ship. In both the 
courts below he had been unsuccessful, upon the ground that bis con- 
cern was only with bis hire, and that he could not complain if the char- 
terer cho:., m accept the changed status, so long as he paid regularly. 
In the Flouse of Lords the décision was affirmed by a vote of three 
to two, but for quite différent reasons. Lord Parker of Waddington 
thought that the whole doctrine of an implied condition contradicted 
the express provisions of the charter party, and that the réquisition 
did not affect the charterer's obligations or bis rights to the Admiralty 
hire. Lord Haldane and Lord Atkinson thought that any réquisition 
interrupted so vitally the basis on which the parties had contracted 
that the charter party was at an end. Lord Loreburn agreed with 
them in principle, but thought that the rule applied only when it was 
apparent that the réquisition would outlast the charter party and that 
there was no such évidence. The case has been accepted as ruhng, 
that, when the réquisition to the mind of a reasonable man would seem 
likely to outlast the charter party, it terminated the contract, and that 
it applies as well to time as to voyage charters. 

The charterer repudiated, and was sued by the owner, in Countess 
of Warwick S. S. Co. v. Le Nickel Soc. An., 34 T. L. R. 27, Admirai 
Shipping Co. v. Widner, Hopkins & Co., [1917] 1 K. B. 222, and Lloyd 
Royal Belge, etc., v. Statbatos, 33 T. L. R. 390 (as to the counter- 
claim) ; while the owner repudiated, and was sued by the charterer, in 
Chinese Eng. & Mining Co. v. Sale, [1917] 2 K. B. 599, and Heilgers 
V. Cambrian, etc., Co., 33 T. L. R. 348. Throughout, the only question 
discussed has been the probable duration of the réquisition at the time 
when it was made ; Tamplin, etc., Co. v. Anglo-Mexican, etc., Co., 
supra, being interpreted as leaving open only that issue. 

There remains the question of the probable duration of the réquisi- 
tion. Even if the English rule be adopted, it appears to me that the 
probabilities were ail strongly that the réquisition would outlast the 
remainder of the term. I take it that the whole circumstances must 
be considered, and not merely the unexpired part of the term. If so, 
the évidence is strongly with the respondents. Ail the shipping men 
called were of opinion that there was small chance of any release at 
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the time, and the well-known facts bear them out. In February, 1917, 
Germany had already declared her unrestricted U-boat campaign and 
it was in force. The seriousness of the situation to Great Britain is a 
matter of such common knowledge that I may refer to it. The follow- 
ing months of that year were among the most critical of the war, and 
the crisis turned wholly upon the destruction of shipping. The avowed 
purpose was to prevent the victualing of the United Kingdom, and 
there was no reason to question the relentless deter-mination with which 
it was announced. While the success of the project was, of course, 
uncertain, the large diminution of Britain's mercantile marine was to 
ail intents a certainty, as well as the continued necessity of a national 
mobilization of ail bottoms. Of course, no one could say how long 
the war would last; but the necessity of continuing that mobihzation 
would not terminate with the war, for the shortage would in every 
probabihty be felt for long thereafter. The likelihood that a vessel 
then requisitioned should be released within 14 months appears to me, 
therefore, very slight. 

If, on the other hand, the time at which the contract must be re- 
pudiated is at an interval after réquisition, the resuit is the same. 
Every month after February, 1917, until April, 1918, only made the 
need of ships more pressing, and the event in fact justified the re- 
spondents' assumption. 

I should myself incline to think that any réquisition ought prima 
facie to terminate the charter party. As I hâve said, I do not regard 
the conditions of the "breakdown" clause as necessarily exclusive. It 
does not seem to me, with déférence, a very practicable rule to specu- 
late upon whether the charter party will outlast the réquisition by any 
period at ail. Suppose it does outlast it by a few months. The char- 
terer may hâve been deprived of the use of the ship without adéquate 
return for perhaps ali but a short time. It seems unf air to hold him to 
the hire. I recognize the difficuhies where the charter may hâve years 
to run; but when, as hère, the question is of months, it seems to me 
that a réquisition which is presumably intended for a substantial time 
should terminate the contract. This question it is not, however, neces- 
sary for me to décide. 

Hence it follows that the libel should be dismissed, unless the libel- 
ants can show that the Admiralty hire was intended to be a full équiv- 
alent for the going rates. It is not necessary, therefore, to consider 
the questions of jurisdiction and of pleading which the case raises vm- 
til it appears that they wish to raise that question. Within ten days 
after the filing of this opinion I will entertain a motion to amend the 
libel, alleging that fact; but, if none is made, the Hhel will be dis- 
missed. The replication in no event appears to me valid. 
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UNITED STATES v. SOHAFER et al. 

(District Court, E. D. Pennsylvania. Deceiul>€r 9, 1918.) 

No. 89. 

1. Wak ©=4 — EsproNAGE AcT — Making False Keports. 

An indictment against newspaper publisliers, under Esplonage Act, for 
mailing false reports, etc., by altering oi'i;.;inal news dispatclies l)et'ore 
pul>lication, is supportetl Ijy évidence sliowin^ tliat, wliile défendants 
received no disjiatclies from news af?encies, tliey toolc dispatches from 
otlier papers and so altered tliem as to give aid to tlie enemy. 

2. Wak ©=54 — Espionagb Act — Making False Reports. 

It is not a défense to a prosecution for mailing false statements to 
promote tiie succcss of tlie enemy in tlnie of war in u newspaper pub- 
lislied by défendants tliat tlie statements were not made from motives of 
Personal disloyalty, but to further the purjjoses of an organlzation of 
wliich the paper was tlie organ. 

3. Cbimikal Law (S=>8G2 — Juiiy — Application of Personal Knowledge. 

Tlie jury in criminal case may properly take cognizance of facts which 
are matters of gênerai Information. 

Criminal prosecution by the United States against Peter Schafer, 
Paul Vogel, Louis Werner, Martin Darkow, and Herman Lemke. On 
motions in arrest of judgment and for new trial. Discharged. 

See, also, 248 Fed. 290. 

Samuel Rosenbaum, Asst. U. S. Atty., Francis Fisher Kane, U. S. 
Atty., and Owen J. Roberts, Sp. Asst. U. S- Atty., ail of Philadel- 
phia, Pa. 

Wm. A. Gray, of Philadclphia, Pa., for défendant. 

DICKINSON, District Judge. The reasons for a new trial in this 
case number 49 in ail. Some of them are necessarily what may be 
characterized as formai. Many of the others indicate in their state- 
ment whether they are well or ill taken, and call for no discussion. 
This leaves for discussion three questions, two of which bear upon 
the course of the trial as affecting ail of the défendants, and one as 
affecting two or possibly three of them. 

[ 1 ] One of the questions presented may be thus stated : It goes to 
the proposition of charging a défendant with one offense and con- 
victing him of a différent offense, and one with which he bas not been 
charged in accordance with légal forms. As a basis for the reason for 
a new trial advanced, the assertion is made with respect to certain 
counts in the indictment (those which may be called "false news" 
counts) that the theory upon which the indictment was framed is that 
a news dispatch emanated from a certain source and place, as, for il- 
lustration, an associated press dispatch from Berne or Amsterdam, and 
that the défendants altered this dispatch so as to change its meaning. 
The falsity is thus charged to hâve consisted in this altération. 

Another basis for the reasons for a new trial advanced is the fur- 
ther assertion that there was no proof of either the sending, receipt, or 
altération of any such dispatches, and the inference is drawn that there 

^;;;::>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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could be no lawful conviction of guilt of that charge in the absence of 
évidence to support it. 

With respect to the évidence which was introduced, the further 
assertion is made that it was confined to what might support a charge 
that the défendants had published a false report, but was wholly bar- 
ren of anything which would support the charge as made. 

The basis for thèse assertions is the fact that the nev^'spaper office 
from which the pubHcation issued received no dispatches of any kind. 
The paper frequently contained what purported to be dispatches from 
the différent news centers of the world, and they were so pubhshed 
as to présent the appearance of being news which had come to the of- 
fice by cable or othervvise. Their real origin was this : Newspapers 
printed in EngHsh and other languages came to the office. Those who 
had to do with the publication of the newspaper of the défendants 
made free use of the contents of other papers. In newspaper parlance, 
they "lifted" the news from other papers. 

The real gravamen of the offense of which they were guilty, in so 
far as they were guilty, without regard to any of its purely légal as- 
pects, was that they changed the news which they had thus "lifted" 
so as to give it a tone which would afford comfort and encouragement 
to the enemies of the United States, or would be injurious to our cause. 
It will thus be seen that in no aspect did the act which was committed 
differ in substance from the act which was charged. Whether it did 
so differ in the strictly légal view dépends wholly upon what the in- 
dictment means by the phrase "original dispatch." 

The thought entertained by the learned counsel for the défend- 
ants, and sought to be impressed upon the trial judge, and now re- 
expressed, is that the indictment charged a spécifie offense and charged 
it in the narrow sensé of being the act of falsifying a dispatch which 
had emanated from a news collecting agency, and that the dispatch 
so changed was one which in fact had been received by the défend- 
ants. 

The logical outcome of this thought is that the only évidence which 
would support such a charge would be the testimony of some one con- 
nected with such a news agency that such a dispatch had been sent to 
the défendants, followed by évidence of its contents, and further évi- 
dence that the dispatch had been published in a falsified form. 

The trial judge refused to put this narrow construction upon the 
charge as laid in the indictment, but read it as expressive of a charge 
of the substantial offense of disseminating false statements which 
tended and were put out with intent to promote the success of the 
enemies of the United States. 

The charge thus made would emphatically embrace the act of taking 
a news dispatch from another paper and so changing it as to make it 
serve a disloyal purpose. The dispatch so changed would be an "orig- 
inal dispatch" within the meaning of the indictment. 

To give emphasis to the distinction sought to be expressed, we are 
of opinion although there is nothing in this case to require us to go 
so far, that the charge in substance would hâve been supported by 
proof that the défendants had wholly faked a dispatch, so that it had 
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no other origin than an émanation from the brain of the person who 
faked it. 

The question as now presented is wholly an appellate question, and 
we take the view, as above expressed, because we deem it to be in Une 
with the command of Rev. St. § 1025 (Comp. St. 1916, § 1691). As 
we view it, the motive for that command is a very practical one. A 
very short exjierience in the trial of causes, criminal or civil, brings 
eut with cameo-like clearness two methods of trial. When one method 
is resorted to, procédure C|uestions are given such prominence that the 
substantial questions of fact or of substantive law are wholly or al- 
most lost to view. When the other method is employed counsel and 
parties hy an agreement, tacit or expressed, join in presenting the sub- 
stantial issues which arise in the case, and as the phrase is, agrée to 
trj' the case on its merits without regard to form. 

The injunction of Rev. St. § 1025, was laid upon the courts with 
the contrast between thèse two Systems of trial practice in the mind 
of Congress, and the command is that no indictment shall ]ye held to 
be insufhcient or efïect be refused to a verdict if the indictment and 
trial be such as that a trial may be had and the trial is had in accord- 
ance with the second method described. This, as we understand it, 
is what Congress means in saying that the test of every question of 
this character which is raised is whether or not there has crept into 
the indictment or the trial anything which has worked to the préjudice 
of the défendants. There is a class of distinctions with which highly 
trained and bright intellects love to deal which may fitly be char- 
acterized as metaphysical. As an intellectual exercise, discussion of 
them is always pleasurable and may hâve a high didactic value, but 
the practical aiïairs of life cannot be made to await the end of the 
discussion. 

We adhère to the view entertained by the trial judge that the in- 
dictment charged and the évidence supports the offense defined by the 
Espionage Law relating to the making of false reports, etc. 

The second of the points remaining for discussion in the cause 
arises out of that part of the charge which dealt with the distinction 
between treason and the acts condemned by the Espionage Eaw (Act 
June 15, 1917, c. 30, 40 Stat. 217) as criminal. As has often been 
observed, a charge to a jury should always be read in the atmosphère 
of the trial in which it was delivered. One of the functions of the 
charge is to enable a jury to comprehend the issues of a cause as pre- 
sented to them by the évidence and the arguments of coimsel. The 
cause which they hâve in their minds as the one to be determined by 
them is the cause as thus presented, and it would only work confusion 
if the trial judge did not shape the charge accordingly. There was evi- 
dently, as the charge itself indicates, some occurrence of the trial which 
prompted the comment of which complaint is now made. A part of 
that complaint is that the comment was irrelevant and tended to préj- 
udice the défendants. 

There is nothing which we havc been able to find in the record 
which either suggests or revives a recollection of what the happen- 
ing was. In the absence of any such recollection, it must be left to 
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surmise. As counsel for the défendants now rend the charge, and 
perhaps as they heard it, they hâve received the impression that the 
charge magnified the crime laid in the indictment. Such was not its 
purpose, nor do we think its practical effect. The jury was made up 
of high-minded and intelligent men. This does not mean that they 
would not be swayed by the émotions which we ail feel when what we 
call our love of country is hurt ; but it does mean that they would dis- 
tinguish hetween acts which hâve been made criminal and publications 
or speeches which affect us unpleasantly. Aside from the particular 
happening, whatever it was, which provoked this part of the charge, 
the commenta complained of had evidently a double purpose. One was 
that it would not follow that, because mère words might not be overt 
acts of treason, mère words could not constitute a crime. The other 
is that, no matter how objectionable they might be to the hearer or the 
reader, because coming within the category of what was disloyal, or 
what would be in the common acceptation treasonable, they would not 
be a crime, in the légal sensé, of which any one could be convicted, 
unless the objectionable acts had been declared to be a crime by some 
act of Congress. This thought is, we think, clearly expressed in the 
main charge, and is certainly clearly presented in what was added to 
the main charge upon exception taken by défendants. 

The point now made is properly enough vigorously pressed by coun- 
sel, and we hâve given it very careful considération. The resuit is 
we are unable to see in this any reason for interférence with the ver- 
dict. 

[2] The benefit of the third point is limited to the défendants Lemke, 
Schafer, and Vogel. Its application to Lemke is not conceded. Some 
countenance is lent to it by the act of the district attorney in not ask- 
ing the jury for the conviction of Schafer and Vogel, except upon the 
conspiracy count. The connection of thèse two men with the publi- 
cation was such as, we assume, to admittedly affect the degree of guilt, 
and because of this is a considération in the imposition of sentence. 
What may in a sensé be called their formai responsibility for the pub- 
lication furnishes in itself évidence to be suhmitted to a jury. Their 
real connection with it was at least this : That while their main mo- 
tive in being parties to the publication of the newspaper was to promote 
the interests of the organization with which they were connected, there 
were justifying grounds for the finding that in order to promote this 
interest they were not only willing, but deemed it helpful, that the 
newspaper as the organ of their organization should assume an atti- 
tude which the jury has f ound to be a disloyal one. The truth many 
be that their motive was not a disloyal one, in the sensé that they 
wished to promote the success of the enemies of the United States ; but 
the évidence again justified the fînding that their intent was an unlaw- 
ful one, because they could not cater to those whose support they 
sought, unless they did hâve the newspaper do ail which it could do 
toward promoting the success of that government with the people of 
which we were at war. Indeed, in disclaiming disloyal motives, there 
was a plain, if not a frank, admission of this intent, and of the selfish 
reason behind it. 
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We do not find this reason for a new trial to be any ground for 
interférence with the verdict. 

[3] Perliaps one other thing calls for some comment. There was 
an attempt made to express in the charge to the jury the thought that 
with respect to ail matters which are matters of gênerai information 
the jury had the right to call upon this fund of gênerai knowledge 
which was in their keeping. This must be so, because there is no 
practical method of having such a state of facts enter into the make- 
up of a judgment other than by drawing upon this fund. The kind of 
knowledge which is based upon what are classified as historical facts 
supplies us with an illustration of the distinction intended. The quoted 
parts of the charge dealing with this thought were not very happily, 
or at least very clearly, expressed. What was in mind was that the 
jury would want to know how they were to deal with certain ques- 
tions which were essentially questions of fact, and yet in respect to 
which there was, strictly speaking, no évidence. 

One of thèse was the question of the existence of a state of war. 
This was in no important sensé a question, but with respect to how a 
state of war could be f ound to be a fact, the method employed afforded 
an illustration of how thèse other questions of fact with which the 
jury had to deal, which were matters of gênerai knowledge, could be 
met. Many instances of so-called propaganda in this and other coun- 
tries may be used as illustrations. What is put out is known to be 
false, because so pronounced by the information which is common to 
ail. The question, however, is what will justify a finding of falsity? 
Upon what can the finding be based? The answer is that, if the state- 
ments made are of matters which are the subject of gênerai informa- 
tion and are part of our common knowledge, their truth or falsity 
may be thus tested. The line between what may be thus tested and 
a spécifie fact, which must be proven, is a line which cannot otherwise 
be defined than by the statement that we may judge of anything which 
is within, and the subject of common knowledge, although we may 
hâve no other light leading us to a judgment than that afïorded by 
such common knowledge as we hâve. 

The complaint made is that the instruction given was so gênerai as 
to be misleading, and was f raught with danger (to use an extravagant 
illustration) that the jury might accept it as a warrant, in cases which 
had aroused a popular interest and in that sensé were matters of com- 
mon knowledge, to convict défendants who were thus commonly 
thought to be guilty. 

We bave carefully re-read the charge with the thought thus indicat- 
ed in mind, and when read in the light of the events of the trial and 
of the arguments addressed to the jury, we cannot think the jury fail- 
ed to grasp the distinction made between those things of which judi- 
cial notice could be taken and facts which must be affirmatively and 
even formally established by évidence. 

The motions in arrest of judgment and for a new trial are dis- 
charged. 
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UNITED STATES HAILHOAD ADMINISTRATION, W. G. McAdoo, Dlrcctor 
General of Rallroads (Atlantic Ooast Llne Ilailroad), v. BURCH, Sheriff. 

(District Court, B. D. South Carolina. November 30, 1918.) 

No. 206. 

1. Eailroads <3=>5V>, New, vol. 6A Key-No. Séries — Takino Possession oi 

Raileoads — Courts. 

The extent of the power conferred by Act Aug. 29, 1916 (Ooinp. St. 1916, 
§ 1974a), aulhorizjng the Président, through the Secretary of War, to taka 
possession of rallroads in tlnie of war, etc., and the détermination of 
the property to be taken possession of, are questions for the court. 

2. Eaiij:oads 13=35%. New, vol. 6A Key-No. Séries — Taking Possession of 

Railroa ds — EfI'ECT. 

Under Act Aug. 29, 1916 (Oomp. St. 1916, § 1974a), authorizing the 
Président in time of war to take possession of rallroads, etc., and tlie 
presldentlal proclamation of December 26, 1917, and despite Act March 21, 
1918, the Director General of Eailroads was not authorlzed to take pos- 
session of land belonging to a rallroad company whlch was not used In 
its business as a carrier ; henee sale of such land under exécution agalnst 
the railroad company wlll not be enjoined on suit of the Director General, 
the company maklng no objection. 

3. Courts <S=>508(3) — Fédéral Courts — .Turisdiction. 

The fédéral courts, by virtue of thelr gênerai equity powers, hâve 
jurisdlction to enjoin the enforceinent of a judgment in the state courts 
upon the usual principles under whlch a court of equity wlU enjoin en- 
forcement of a judsmeiit. 

4. Eailroads iS=55%, New, vol. 6A Key-No. Séries — Fedebai, Courts — Juhis- 

DICTION. 

A suit by the Director General oC Eailroads to enjoin sale of land 
owned by a railroad under exécution Issued on a judgment of a state 
court, on the theory that, havlng taken possession of tlie same, it was 
exempt from process under act of March 21, 1918, is a suit of a civil 
nature arislng under the laws of the United States, etc., of whlch the 
fédéral District Court bas jurisdlction, for it must be deemed that Act 
March 21, 1918, modifled Jud. Code, § 265 (Comp. St. 1916, § 1242). 

In Equity. Bill by the United States Railroad Administration, W. 
G. McAdoo, Director General of Railroads (Atlantic Coast Line Rail- 
road), against Thotnas S. Burch, as Sheriff of Florence County. On 
order to show cause why défendant should not be restrained and en- 
joined, etc. Preliminary injunction refused, etc. 

Rutledge & Hyde, of Charleston, S. C, for complainants. 
Logan & Grâce, of Columbia, S. C, for défendant. 

SMITH, District Judge. This matter came on to be heard under the 
order of this court made November 26, 1918, requiring the défendant 
to show cause on the 2d day of December, 1918, at 9 o'clock a. m., why 
he should not be restrained and enjoined from further proceeding to 
advertise or sell the property of the Atlantic Coast Line Railroad Com- 
pany, described in Exhibit A, annexed to the bill of complaint herein. 
By consent of counsel the hearing was had this day, in lieu of being had 
on the day named in the said order, to wit, 2d day of December, 1918. 

The défendant duly appeared and filed his return to the order to 
show cause, and counsel on both sides hâve been heard; the hearing 
being had upon the bill of complaint and the exhibits and the return to 
the rule to show cause and exhibits. 

^gjFor other caaes see same topic £ KBY-NUMBER In ail Ke7-Numb»red Digesti t Indexa* 
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The allégation of the complainant is that he is in actual physical pos- 
session of the property (sought to be sold by the défendant) under the 
terms of the statutes passed by the Congress of the United States, to 
wit, the act approved August 29, 1916, entitled "An act making ap- 
propriations for the support of the army for the fiscal year ending 
June thirtieth, nine hundred and seventeen, and for other purposes" 
(U. S. Stat. at Large, vol. 39, p. 645, c. 418), and of the proclamation 
of the Président of the United States made the 26th of December, 1917, 
in pursuance thereof, and also of the act approved March 21, 1918, 
entitled "An act to provide for the opération of transportation Sys- 
tems vvhile nnder fédéral control, for the just compensation of their 
owners and for other purposes." 

So far as the papers now before the court are concerned, to wit, the 
bill of complaint and exhibits, and the return and exhibits, the facts 
appear to be that a final judgment bas been recovered in the state court 
of South Carolina, in a cause of Travis Barnes, by bis Guardian ad 
Litem, John J. Barnes, v. Atlantic Coast Line Railroad Co. This final 
judgment was recovered on the ISth day of March, 1918, and, upon 
an appeal therefrom by the défendant Atlantic Coast Line Railroad 
Company, the judgment was, by the Suprême Court of South Carolina, 
in August, 1918, affirmed (96 S. E. 530), and the remittitur affirming 
the same was forthwith duly filed in the court of common pleas for 
Charleston county. 

Under the provisions of the state law of South Carolina, this final 
judgment was transcripted to the county of Florence, and, upon exécu- 
tion issued thereon in the county of Florence, a levy has been made 
upon certain real estate of the défendant the Atlantic Coast Line Rail- 
road, in the county of Florence, and the same has been advertised for 
sale to satisfy the exécution. To enjoin the sale under the exécution, 
the bill of complaint in this cause has been filed. 

It further appears that the action in the state court was begun on 
September 21, 1915, for a cause of action accruing on the 13th of Feb- 
ruary, 1915, and long anterior to the enactment by Congress of the 
statutes above referred to. 

It also appears that the property levied on and advertised for sale 
consists of several pièces of land in the city and county of Florence, 
S. C. Thèse tracts of land are mostly lots in the city of Florence and 
land adjacent thereto ; and according to the statement of the tax agent 
of the défendant the Atlantic Coast Line Railroad, made in February, 
1918, when the same were returned for taxation, this property so levied 
on was returned as real estate belonging to the Atlantic Coast Line Rail- 
road, not necessary to the daily running of the road in Florence, S. C, 
and, as a conclusion of fact based upon the only reasonable inference 
that can be made from the papers before the court, thèse lots of land 
would mot appear in any wise to be property or land essential or neces- 
sary to the performance of the tran.sportation duties and opérations of 
the défendant Atlantic Coast Line Railroad. 

The question, theref ore, is Mdiether or not the complainant William G. 
McAdoo, as Director General of Railroads, is legally in possession of 
this property so as to be entitled to the protection of that clause of the 
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act approved March 21, 1918, which provides that no process, mesne 
or final, shall be levied against any property under such fédéral control . 
[1,2] The first question to be determined under the statutes is as to 
what property the Président was entitled, through the Secretary o£ 
War, to take possession of and legally to hold, so as to be entitled to 
the benefit of such exemption from the levy of final process. Under 
the terms of the act of the 29th August, 1916, it is declared as follows : 

"The Président, in time of war, Is empowered, through the Secretary of 
War, to take possession and assume control of any System or Systems of 
transportatlon, or any part thereof, and to utilize same, to the exclusion as 
far as may be neeessary of ail other traffic thereon, for the transfer or 
transportatlon of troops, war material and equlpment, or for such other pur- 
poses connected wlth emergency as may be needful or désirable." Comp. 
St. 1916, § 1974a. 

An inspection of the whole statute, as well as of this clause, shows 
that the purpose and intent of the statute was to provide for the speedy 
and expéditions transportation of troops, war material, and equipment ; 
and for that purpose to give possession of the Systems of transporta- 
tion to the government, through the Secretary of War, with power to 
use such Systems for such transportation to the exclusion, as far as 
may be neeessary, of ail other traffic, either in passengers or freight, 
thereon. That is the purpose of the statute, and it is évident that the 
purpose of the statute giving such enlarged powers, to be exercised dur- 
ing the emergency of war, was not for the purpose of taking possession 
of any property which might be owned by the différent corporations op- 
erating and owning Systems o£ transportation, and which property was 
wholly independent of transportation uses, and neither incidental nor 
neeessary for them, but was simply to allow the government to get 
control of everything neeessary or appropriate for transportation pur- 
poses. 

Under this statute, the Président could authorize the Secretary of 
War only to take possession of such property as he himself is author- 
ized to take possession of under the statute. The extent of his powers, 
and the définition of what property he was authorized to take pos- 
session of under the statute, would be necessarily a judicial question. 
AU acts donc and ail property taken possession of within the adjudicat- 
ed extent of the powers allowed might be a ministerial question ; but as 
to the extent of those powers, and whether the powers were given, must 
always, under the Constitution of the United States, reraain a judi- 
cial question, and one to be decided by the courts of the land. 

Under the terms of this statute, Ihe Président issued a proclamation 
on the 26th of December, 1917, referring to the statute, and declaring 
that, through the Secretary of War, he took possession and assumed 
control at 12 o'clock noon on the 28th day of December, 1917, of each 
and every system of transportation, and the appurtenances thereof, 
located wholly or in part within the houndaries of the continental 
United States, and consisting of railroads, and owned or controlled Sys- 
tems of coastwise and inland transportation, engaged in gênerai trans- 
portation, whether operated by steam or by electric power, including 
also terminais, terminal companies, and terminal associations, sleeping 
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and parler car lines, elevators, warehouses, telegraph and téléphone 
lines, and ail other equipment and appurtenances, commonly used up- 
on or operated as a part of such rail or combined rail and water Sys- 
tems of transportation, to the end that such Systems of transportation 
be utilized for the transportation and transfer of troops, war material, 
and equipment, to the exclusion, so far as may be necessary, of ail 
other traffic thereon. 

The proclamation further proceeds that the possession, control, op- 
ération, and utilization of such transportation Systems shall be exer- 
cised hy and through William G. McAdoo, who was by the proclama- 
tion appointed and designated Director General of Railroads. 

The language of this proclamation, assuming that the entire lan- 
guage is warranted by the powers extended to the Président under the 
terms of thé statute, and which powers he could not in any proclama- 
tion lawfully exceed, would not itself appear to include the property 
in question in thèse proceedings, unless it should be supposed to be in- 
cluded under the gênerai désignation of ail other equipment and ap- 
purtenances, commonly used upon or operated as a part of such rail 
or combined rail and water Systems of transportation. The outlying 
lots of land held by a railroad company as an investment, or which it 
may hâve purchased at some time and still continued to hold, would' 
not appear to be included within any of the language of this proclama- 
tion. The position of counsel for the complainant is that the statute 
and the proclamation must be considered to include ail property of a 
railroad. If this contention were correct, it would cover ail moneys 
of the railroad in its possession, when possession was taken under the 
proclamation of the Président. It would also cover ail personal prop- 
erty, including stocks in industrial corporations, if any such were own- 
ed by the railroad at that time. 

A fair construction of the statutes, and of the proclamation itself, 
however, would not appear to warrant any such inference that their 
provisions include such property. The language appears to be clearly 
limited to transportation Systems, and to property which was used for 
transportation purposes, including therein ail property fairly incidental 
or necessary for use in effecting such purposes. Separated, discon- 
nected, unutilized tracts of land would not appear to come within this 
définition. 

The later statute of March 21, 1918, would not appear to affect this 
conclusion. There is nothing in it which extends the powers of the 
Président as to the character of the property he could take possession 
of under the previous statute. By section 9 it is provided that the pro- 
visions of the act of August 29, 1916, shall remain in force and ef- 
f ect except as expressly modified and restricted by the late act ; and the 
Président, in addition to the powers conf erred by that statute, is given 
such other and further powers necessary or proper to give efïect to 
the powers therein and theretof ore conf erred ; that is to say, the Prés- 
ident has only the powers in two acts conferred, and he is given such 
further powers as are necessary or appropriate to give efïect to those 
powers. That is ail. 
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If the purpose, intent, and meaning of the original statute was to 
give him power to take possession of only transportation facilities, 
tliere is nothing in the later act to extend the powers given him so as 
to give him the right to take possession of disconnected property and 
property unnecessary for the purposes of transportation. 

The proclamation of the Président expressly provides that regular 
dividends theretofore declared, and maturing interest upon bonds, de- 
bentures, and other obligations, may be paid in due course; the said 
regular dividends and interest may be continued to be paid until and 
unless the said Director General shall from time to time otherwise, 
by gênerai or spécial order, détermine ; and the later statute of 21st 
March, 1918, expressly i^rovides a method by which the carrier might 
be paid a rental for the use of its transportation facilities, and the pro- 
ceeds of such rental might be hy the carrier devoted to the payment of 
its own obligations. 

The présent case présents the case of a créditer holding a final judg- 
ment, which should norm.ally be paid forthwith, and with the right 
to the creditor, if the same be not paid, to enforce payment out of any 
property of the judgment debtor liable to judgment exécution. To 
hold that the railroad company is by thèse statutes put in a position 
where it is not bound to pay any of its debts until the possession of its 
property is restored to it, although it may receive the rentals in the 
meantime, might mean that, while the railroad company would still 
continue to be in possession of the rents and profits and other results 
flowing from, the property, its creditors, who are entitled to payment 
therefrom, might be greatly injured by their inability to collect pay- 
ment for an indefinite period. 

The case before the court, however, does not dépend upon any in- 
ability or unfortunate position that the railroad is placed in, because 
its property has been taken possession of by the government, or at 
least so much of its property as is necessary for use for transportation 
purposes. Were the railroad company to file a bill in equity, stating 
that ail of its property had been taken possession of by the government 
by virtue of thèse acts, and that it had no property or funds which 
could be applied to the payment of this debt, and that a creditor ought 
not to be allowed by the compulsory process of judgment and exécu- 
tion to sell away the property of the railroad company, and deprive 
it of its légal title, when through the action of the government it was 
powerless to make payment, it might présent a question calling for the 
interposition of an injunction from a court of equity until the rail- 
road company should be in a position to use its funds to meet the claims 
of its creditors. 

In other words, if the railroad company were in position to claim 
that the effect of thèse statutes was a compulsory statutory moratori- 
um, it might be in a position, in view of the great injury and injustice 
worked to it by permitting a creditor to assert his légal rights under 
exécution — it might be in a position to hâve an injunction. That is 
not the case, however. The Atlantic Coast Line Railroad Company is 
not hefore the court. The Atlantic Coast Line Railroad Company 
asks no injunction. The injunction is sought on behalf of the Director 
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General appointée! by the President's proclamation, upon the single 
ground that he is legally in possession of this property, and that, being 
in possession of this property, then under the terms of section 10 of 
the act of the 21st March, 1918, no final process could be levied upon 
it. The only question thus for the court is whether or not, under the 
terms of the statutes of the United States, the complainant in this 
casé is legally in possession of the property, so as to entitle him to 
the benefit of the exemption given by the act from the levy of final 
process. It does not appear to the court that the property is property 
of which, under the terms of the statute, the Président was authorized 
to take possession. If the Président was not authorized to take posses- 
sion, then he could not authorize the Secretary of War or the Director 
General to take possession, and any possession taken by them would 
be unlawful and would in no wise divest the rights of other parties. 

The complainant being thus not in légal possession of this property, 
and the property being, in the opinion of this court, not property of 
which he could legally take possession, under the terms of the stat- 
utes, it is not property which, under the terms of those statutes, is ex- 
empt from the levy of final process ; and it f ollows from that, that 
the injunction should be refused. 

If it in any wise appeared to the court that the Atlantic Coast Line 
Railroad Company was itself bona fide seeking relief because it had 
been actually divested of the possession of the property by the act of 
the government, and that it had in conséquence been deprived of the 
power and means to pay its creditors, the case would be otherwise. 

But from the facts the court must infer that the railroad company 
is amply able to meet its debts, and, if such be the case, then the effect 
of an injunction now would be to permit the railroad company, if it 
desired, to use the position of the Director General of Railroads as a 
screen to shield it from the just claims of its creditors. 

[3, 4] The défendant in his return to the rule bas raised the ques- 
tion that this court has no jurisdiction of the cause, and cannot enjoin 
a sale under exécution under a judgment in a state court. Inasmuch as 
this question is a question arising in a case which asks for the enforce- 
ment of a right claimed to exist and be given under the terms of an 
act of Congress, it is evidently an action of a civil nature in equity, 
brought by an officer of the United States authorized to sue, and aris- 
ing under the laws of the United States, where it appears upon the face 
of the bill of complaint that the right claimed by the plaintifï and 
sought to be enforced arises by virtue of and under a statute of the 
United States. 

The question whether or not final process can be levied against fliis 
property is one that arises under the very terms of the act of March 
21, 1918; nor is the position that this court has no jurisdiction to stay 
the exécution of a judgment recovered in the state court well taken. 
It has been laid down that the United States courts, by virtue of their 
gênerai equity powers, bave jurisdiction to enjoin the enforcement of 
a judgment in the state court upon the usual principles under which 
courts of equity will enjoin the enforcement of a judgment. Simon 
V. Southern Ry. Co., 236 U. S. 115, 33 Sup. Ct. 255, 59 L,. Ed. 492; 
254 1\— 10 
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Union Ry. Co. v. Illinois Cent. R. Co., 207 Fed. 745, 125 C. C. A. 283; 
Schultz V. Highland Gold Mines Co. (C. C.) 158 Fed. 337; Linton v. 
Safe Deposit & Title Guaranty Co. (C. C.) 147 Fed. 824. 

Further, the spécial statutory exemption from process, created by 
the act of 21st March, 1918, must be constmed, in connection with the 
provision of section 265 of the Judicial Code of the United States 
(formerly section 720, U. S. R. S.; Comp. St. 1916, § 1242), as modify- 
ing the language of that section, and creating another exception, un- 
der which the attempted en forcement of the mesne and final process 
from a state court may be restrained in proper cases. 

It would appear, therefore, that the court has jurisdiction of the pro- 
ceedings, although, upon considération of the facts of the case, it does 
not appear to be a case in which a preliminary injunction should be is- 
sued; and the motion for a preliminary injunction is accordingly re- 
fused, and the injunction contained iii the order of this court, dated 
November 26, 1918, is hereby vacated. 



BEOWN V. CEAWFORD et aL 

CRAWFOED et al. r. KASTE et al. 

(District Court, D. Oregon. November 25, 1918.) 

Nos. 7426, 8015. 

1. COTTRTS <g=»49T — JUETSDICTION — COMITY. 

Where a court of compétent jurisdiction has, by approprlate proceed- 
Ings, taken property into Its possession through Its officers, the property 
Is thereby -witlidrawn from the Jurisdiction of ail other courts, thongh 
of concurrent jurisdiction, and they hâve no power to render judgment 
dlsturbing tlie possession of the property while in custody of the court 
vi'hich seized it. 

2. Courts <S=a493(3) — Jurisdiction — Comity. 

Where the controversy Is not the same— that Is, where the Issues In 
one suit are différent from those in another, etc. — there can be no In- 
fringement of jurisdiction, as betYi^een the courts. In obtainlng eogni- 
zance of the cases, thongh the court flrst obtainiiig posssession of the 
res Is entitled to retain the sanie for purpose of disposition, etc. 
S. Courts <&=>493(3) — JuRisnicxioN— Comity. 

Thongh a state court had talîen possession of the property of an Insol- 
vent corporation which was subject to mortgages, by appointing a re- 
celver, held that the fédéral c-ourt had .iurlsdiction of a suit to foreclose 
the mortgages, the two tribunals being concurrent, and the foreelosure 
proceedlngs not necessarily disturbing the state court's possession of the 
property. 

4. Baxkruptct <S=320(2) — Trustée— Autiioritt op. 

^^Tiere the state court appointed a receiver to take possession of 
the property of an in sol vent corporation, held, banl^ruptey proceedlngs 
having subsequently been begun, that the trustée in banlcruptcy is en- 
titled to possession of the property in préférence to the receiver. 

5. Bankkuptcy <®=>20(2) — Trustée— Righttul Possession. 

Where a receiver had been appointed by the state court to take pos- 
session of the property of an insolvent corporation, and one who had 
acqulred the equity of rédemption of land which the corporation had 
mortgaged agreed that, If a receiver was appointed, such equity would 

^SjFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe* 
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be subordînated to the protection of the unsecured credltors, Tield that 
the subsequently appointed trustée in bankruptcy, who représenta tbe un- 
secured creditors, might exécute the trust. 
6. Bankruptcy <©=5288(1) — Tbustee— Taking Possession of Fropertt in 
Hands of a Receiver Appointed by State Court. 

Where trustée in banltruptc-y, under order of référée, tooli possession 
of property of the bankrupt in the hands of a receiver appointed by the 
State court, held that possession was taken by summary process, which 
is not in accordance with the comity existing betvveen state and na- 
tional courts. 

In Equity. Suit by William W. Crawford, trustée, and another, 
against John W. Kaste, Consolidated with a suit by Russell H. Brown, 
as trustée in bankruptcy of the Monarch Lumber Company, a bankrupt, 
against William W. Crawford, trustée, and others. Decree of fore- 
closure, with directions. 

See, also, 252 Fed. 248. 

Ralph A. Coan, of Portland, Or., for Brown. 

O. A. Neal, of Portland, Or. (Wirt Minor, of Portland, Or., of coun- 
sel), for Crawford and Assets Realization Co. 

Carey & Kerr and C. A. Sheppard, ail of Portland, On, for David 
Inv. Co. 

Martin L. Pipes, of Portland, Or., and Dey, Hampson & Nelson, of 
Portland, Or., for Kaste. 

Platt & Platt and Hugh Montgomery, ail of Portland, Or., for Bray- 
ton & L,awbaugh. 

Maurice W. Seitz, of Portland, Or., for Moody. 

WOIvVERTON, District Judge. This is a suit to foreclose a mort- 
gage and to subject the property covered thereby to the payment of 
the mortgage obligations. Previously to this a suit was instituted by 
Russell H. Brown, trustée in bankruptcy of the estate of Monarch 
Ivumber Company of Oregon, against the Assets Realization Company 
and William W. Crawford, for an accounting touching the property 
supposed to hâve been covered by the mortgage. A cross-bill was filed 
by the David Investment Company, claiming that as guarantor it had 
paid certain installments of interest on the mortgage obligations, and 
seeking subrogation for a recovery of the sums paid. The mortgage 
was set up in ail its f eatures. Brayton & Lawbaugh, and Moody, the 
successor to Bjelik, controverted the legality of the exécution of the 
mortgage, charging that it was usurious, and that recovery thereon 
should be reduced to less than the face value of the obligations. After 
hearing, a décision was rendered sustaining the mortgage and set- 
tling the account as prayed for by the trustée in bankruptcy. Later, 
by leave of court, the défendants Assets Realization Company and Wil- 
liam W. Crawford, trustée, filed a cross-bill setting up the mortgage 
and praying foreclosure, and the issues on the pleadings hâve been 
subsequently completed. Thèse two causes were Consolidated for trial. 
The former case bas been largely lost sight of on the présent hearing, 
and the trial has proceeded in the main upon the direct foreclosure 
proceeding as above entitled. 

®=5For otber cases see same toplc & KBY-NUMBBR lu ail Key-Numbered Digests & Indexes 
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The défendants Brayton & Lavvbaugh and J. D. Moody set up their 
judgments, which it is claimed are liens against the mortgaged prop- 
erty, and again insist that the mortgage is usurious. 

The David Investment Company by its answer again claims that it 
is entitled to subrogation for interest paid on the principal obligations. 

The défendant Kaste answers that he is the owner of the légal title 
covered by the mortgage; that in a certain cause pending in the cir- 
cuit court of the state of Oregon for Multnomah county, entitled Bray- 
ton C&; Lavvbaugh v. The Monarch Lumber Company et al., upon con- 
dition that the state court appoint a receiver of the mill property cover- 
ed by the mortgage, he subordinated his title for the benefit of the 
gênerai creditors, he to retain the légal title when they were paid ; that 
a receiver was accordingly appointed, who, through a writ of assist- 
ance, was put into possession of the property, and is now entitled to 
such possession, although the same was wrongfully taken from him 
by Russell H. Brovvn as receiver in bankruptcy, but who now retains 
the same as trustée ; that by reason thereof this court is without ju- 
risdiction of the subject-matter to entertain cognizance of the fore- 
closure suit. 

Russell H. Brown, trustée, for answer relies upon his right of pos- 
session of the property, with a view to administering it for the benefit 
of the gênerai creditors. 

[1-3] The question of prime importance is one of jurisdiction. It 
is insistently urged that the fédéral court is without jurisdiction to en- 
tertain the présent suit to foreclose the Monarch Lumber Company 
mortgage. The basis of the proposition is that the state court is en- 
titled to the possession of the res, and, being so entitled, no suit or 
action will lie in any other court, whether fédéral or state, with re- 
spect thereto. 

Let it be conceded for the présent that the state court, by the rules 
of comity, is entitled to such possession; or we may go further, and 
let it be admitted that such court bas the actual possession, and is hold- 
ing it in accordance with such rules of comity. I am persuaded that in 
either aspect the position of counsel is unsound. Référence will later 
be made to the state of the record. The Suprême Court, in a compara- 
tively récent case, bas laid down the broad rule applicable in the follow- 
ing language : 

"The rule Is well recORiiized that the pendeney of an action m the state 
couit is no bar to proceedings coneerniug tlie same inatter in the fédéral court 
having jurisdiction, for both the state and fédéral courts hâve certain con- 
current .l'urlsdlction over such controversle.s, and when they arise betweeu 
cltlzens of différent states the fédéral .1urls<llction niny be luvoked, and the 
cause eari-led to jud^ment, notwithstruiding a stute court niay also hâve taken 
jurisdiction of the same case." McClellan v. Curland, 217 U. S. 268, 282, 30 
Sup. et. 501, 505 (54 L. Ed. 762). 

And in an earlier case, Gordon v. Gilfoil, 99 U. S. 168, 178 (25 L. 
Ed. 383), the court observes : 

"It has been frequently held that the pendency of a suit in a state court is 
110 ground even for a plea in abateuient to a suit upon the same matter In a 
fédéral court." 
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The proposition is very well illuslrated by the case of Mercantile 
Trust Co. V. Lamoille Val. R. Co., 17 Fed. Cas. 25, No. 9432. The 
plaintiff in that case, being the ovvner and holder of certain railroad 
mortgage bonds, instituted a suit, in behalf of itself and other like own- 
ers and holders, to foreclose the mortgage and for removal of trustées 
who were seeking to foreclose an alleged préférence mortgage upon 
the same property in the state court, one of whom had been appointed 
receiver in that court, and was at the time in possession of such prop- 
erty. The court stated the question for its décision not to be whether 
it would grant relief that would disturb the state court, for "surely," 
it was declared, "it will not do that," but whether it would hear and 
détermine any question or grant any relief concerning the right to the 
property, and not extending to possession, while the state court had 
possession. The question is the direct one involved hère. Answering 
it, the court says : 

"Thero is noihing, either in the lotter or the spiiit of the statute, that pro- 
hibits a party having a (luestlon of right, or a chiim to relief, that eau be 
determined wilhoiit meddling wlth the possession of any court, from iiaving 
the question determin(!d or tlie relief grauted by auy court of compétent .lu- 
risdiction for the purjiose. >.'either is there anytliing in the nature of thing.s 
whleli should prevent." 

After referring to the case of Watson v. Jones, 13 Wall. 679, 20 L- 
Ed. 666, the court goes on to say : 

"In this case, as in that, some of the reli(>f which the bill might eover 
would interfère with the possession of tira state court, and sonie of It would 
not. The exécution of au order of sale, urider the provisions of the mort- 
gage, or of an order for the delivery of possession, under other provisions, 
would hâve that direct effect, and, perhaps, the gênerai prayer for relief 
would cover either; but, as befot'e mentioned, it is clear that the plaintiff 
cannot havo such relief. Noue can he had except that which will not inter- 
fère with the présent iiossession. A deci-ec; of forclosure would not. It would 
only eut olï the equity oï rédemption of the plaintiff's' bonds, which the inort- 
gagors now hâve, and wotdd not affect the possession at ail, but only the 
right. * * * 

"The ob.1eclion on account of the receivershlp cannot prevall to ]irevent pro- 
ceeding in this cause, so far as It can go without interfering with the re- 
ceivershlp : and a deeree of foreclosure can be had, if the plaintiff is otlier- 
wlse entitled to one, without involvlng such interférence." 

The principle relied upon by counsel as inimical to the jurisdiction 
of this court of the suhject-matter is one well settled and not to be con- 
troverted ; but it is wholly without application hère. It is, as stated 
in Wabash Railroad Co. v. Adelhert Collège, 208 U. S. 38, 54, 28 Sup. 
Ct. 182, 187 (52 h. Ed. 379), that: 

"When a court of compétent .iurisdiction has, by appropriate proceedings, 
taken i)roperty info its possession throngh its oflicers, the property is thereby 
withdrawn from the .iurisdic-tion of ail oth(>r court.s. The latter courts, thougii 
of concurrent jurisdiction, are without power to render any judginent which 
invades or disturbs the possession of the property while it is in the custody 
of the court which has seized it." 

The principle is applied in Palmer v. Texas, 212 U. S. 118, 125, 29 
Sup. Ct. 230, 232 (53 L. Ed. 435), the court saying : 

"If the state court had acguired .lurisdiction over the property by the pro- 
ceedings for the appointment of its receiver, and had not lost the same by the 
subséquent proceedings, then, upon well-settled principles, often recognized 
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and en-forced In this court, there should be no interférence wlth the action of 
the State courts while thus exereislng its authorlzed jurisUiction." 

Counsel confuses jurisdiction over the subject-matter for entertain- 
ing a cause respecting it and jurisdiction of the res by possession with 
power of disposai within the purview of the cause brought upon the 
record. Ehminating the idea of possession, the state and the fédéral 
court, though exercising concurrent jurisdiction, may proceed at one 
and the same time, though the parties be the same and the subject- 
matter and the cause the same ; but, of course, only one relief can be 
had in the end. Comity, indeed, forbids any unseemly conflict between 
such courts for possession of the res involved, but does not prevent a 
pursuit of the same right in both courts where such conflict does not 
arise. While possession gives jurisdiction over the res, it does not con- 
trol jurisdiction as to the subject-matter. Another court will respect 
possession, but it is at liberty to entertain another cause concerning 
the same subject-matter, so long as it does not oust the court first ac- 
quiring possession of the res, or interfère with its disposai of the same 
in the manner appropriate to the cause there entertained. The distinc- 
tion is not new, and is well recognized. Logan v. Oreenlaw (C. C.) 12 
Fed, 10; In re Hall & Stilson Co. (C. C.) 73 Fed. 527. 

Another application of the principle is that, where the controversy 
is not the same — Ihat is, where the issues in one suit are différent from 
those involved in another, and the subject-matter is not identical — 
there can be no infringement of jurisdiction as between the courts 
maintaining cognizance of the cases. But in such cases the first ac- 
quisition of the possession of the res dominâtes the right to retain the 
same for the purpose of disposition appropriate to the cause pending. 
Knudsen v. First Trust & Savings Bank, 245 Fed. 81, 85, 157 C. C. A. 
377, and cases cited. 

The controversy hère is by no means the same as that presented in, 
the state court. The issues are not the same, nor is the subject-matter 
identical or of like nature. So it is clear that the pendency of the 
cause in the state court stands in no way as an impediment to this 
court's entertaining jurisdiction of the présent cause, and the objection 
that this court is without jurisdiction of the subject-matter cannot be 
maintained. The state Suprême Court voiced its realization of the 
propriety of the institution of a separate suit when it said, in the Bray- 
ton & Lawbaugh Case, that "the appointment of the receiver should in 
no wise interfère with the f oreclosure of the notes and mortgage" ; 
which statement it deemed opportune to accompany with the admoni- 
tion that, "whenever the holder of the notes desires to sue, permission 
to do so should be promptly granted." 87 Or. 365, 391, 169 Pac. 528, 
536. 

[4] The immédiate question is whether this court should exercise 
jurisdiction to retain possession of the res for application to the pur- 
poses of the suit. It is admitted that the real property subject to the 
mortgage is now in the possession of the trustée in bankruptcy, who is 
a party défendant hère, but it is contended that the state court receiver 
is rightfully entitled to the possession. lyCt us inquire about that. 

On November 18, 1914, Brayton & Lawbaugh instituted a suit in. 
the circuit court of the state of Oregon for Multnomah county against 
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the Monarch Lumber Company of Oregon, Monarch Lumber Company 
of Maine, Assets Realization Company, Ira M. Cobe, and William W. 
Crawford, individually and as trustée. Plaintiff claimed to be the 
owner of a judgment rendered against the Monarch Lumber Company 
of Oregon on December 8, 1913, with a lien on the premises covered 
by the présent mortgage, acquired by attachment dating from Au- 
gust 13, 1913. The purpose of the suit was to set aside certain con- 
veyances of the real property and a bill of sale for the personal prop- 
erty; also to reduce the amount of the mortgage and to subject the 
property to the payment of its judgment. The insolvency of the Mon- 
arch Lumber Company of Oregon was specifically alleged. This com- 
plaint was, on December 14, 1914, amended by adding E. W. Spencer, 
W. T. Patton, John Bjelik, and A. C. Springer as parties défendant. 
As amended, it contained the same gênerai allégations as to the insol- 
vency of the Monarch Lumber Company, and demanded the same gên- 
erai relief. On February 4, 1915, a second amended complaint was fil- 
ed adding as party défendant T. M. Hurlburt, sherifif of Multnomah 
county, but with like allégations as to insolvency of the Monarch Lum- 
ber Company of Oregon, and like prayer for relief. Still later, on 
November 13, 1915, a third amended complaint was fîled. This pur- 
ports to be in behalf of the plaintiff and other creditors of the Monarch 
Lumber Company of Oregon similarly situated, and contains the same 
gênerai allégations of insolvency, but prays an accounting and gênerai 
relief. 

On January 3, 1917, W. T. Patton, appearing by bis attorney, J. W. 
Kaste, filed a motion for the appointment of a receiver, assigning as a 
reason therefor, among others, that the Monarch Lumber Company is 
an insolvent corporation, has ceased to do business for the past three 
years, is defunct, and has no officer now within the state, and has for- 
feited its corporate rights. In pursuance of this motion, Félix W. 
Isherwood was appointed receiver of "ail and singular the property, 
real, personal, and mixed, heretofore owned and operated by the Mon- 
arch Lumber Company." 

When it came to the final disposition of the case, the court, among 
other things, found as its conclusion of law : 

"That sald receiver lierein appointed should by the decree of this court be 
contiiiued uutil the further order of this court, with the duty aud powers iu 
him vested to admiiiister upon said estate of said defunct coriioration, to wind 
up its affalrs, and to settle the claims, and to dispose of its property for 
that puriwse, under tlie orders and directions of this court." 

When the case got to the Suprême Court, that court based its approv- 
al of the appointment of the receiver upon the ground that the Mon- 
arch Lumber Company was an insolvent concern. Brayton & Law- 
baugh V. Monarch Lumber Co., 87 Or. 365, 169 Pac. 528, 536, 170 Pac. 
717. 

So that, in considération of this record, it can scarcely be further 
controverted that Isherwood was appointed receiver of an insolvent 
cor^joration, with a view to winding out its aflfairs and disposing of its 
property subject to the orders of the court. In such a case there can 
be not doubt, as the court decided in the matter of the Monarch Lum- 
ber Company, a bankrupt, that the trustée in bankruptcy had the law- 
ful right to the possession of the property of the Monarch Lumber 
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Company in préférence to the receiver in the state court. Such is the 
settled law upon the subject. 

[5] The next phase of the case relates to the ovvnership of the prop- 
erty, namely, the real estate which is covered by the mortgage, at the 
time of the appointment of the trustée in bankruptcy. It is settled by 
the judgment of the Suprême Court that Patton was the owner of tlie 
equity of rédemption of the real property afthe time of the appoint- 
ment of the receiver. Shortly after the receiver had been appointed 
in the state court, to wit, on February 2, 1917, Patton deeded the prem- 
ises to Kaste, and Kaste is now the OAvner of Patton's interest there- 
in. The considération for the transfer was $800. Of this $70.' was 
paid from contributions made by one or more of the gênerai creditors, 
and the balance by Kaste himself. Kaste was unwilling to purchase 
the title without the assistance of the gênerai creditors, and the ar- 
rangement was accordingly made vvhereby the gênerai creditors should 
participate in the proceeds to be derived from the property before 
the receiver was appointed. This resulted in a proposition by Kaste, 
he at the time representing Patton, made in open court, to the effect 
that, if the court would appoint a receiver in that cause, Patton would 
subordinate his title in and to tract "A" for the benefit and protection 
of the unsecured creditors of the said Monarch I^umber Company; 
and the appointment was accordingly made by the court. Kaste has 
explained that it was his intent and purpose to retain the légal title 
after the unsecured creditors had been satisfied, and such is the effect 
of the transaction in appointing the receiver. Tract "B" was not sub- 
jected to the condition, and Patton continued to hold the title thereto 
unaffected by any subordination to the claims of the unsecured cred- 
itors. 

The testimony hère further shows that on January 29, 1917, Isher- 
wood was, through the aid of a writ of assistance issued out of the 
circuit court, put into the possession of the property, both tract "A" 
and tract "B." After he had been in possession for the space of an 
hour, possibly longer, Russell PL Brown, the receiver in bankruptcy 
of the Monarch Lumber Company, appeared and demanded posses- 
sion, producing his authority from the référée in bankruptcy for so 
doing. Isherwood, unwilling to resist an officer of the court, yielded 
to the demand, but did so under protest, and Brown assumed posses- 
sion. Brovi'n subsequently was appointed trustée, and now holds the 
property as such. 

The question arises what interest the trustée in bankruptcy has in 
tract "A," and whether he is entitled to administer it for the benefit 
of the unsecured creditors. I am persuaded that he has a direct in- 
terest, as trustée of the property, by reason of the fact that it was sub- 
ordinated both by the act of Patton and by the order of the court for 
the benefit of the unsecured creditors of the Monarch Lumber Com- 
pany of Oregon, and with their co-operation and assent. The trustée 
represents the creditors of that concern by opération of law, and as 
such is compétent to administer the property for their benefit. While 
it is true that the title to the property passed from the Monarch Lum- 
ber Company, the subordination restored it for the benefit of thèse 
creditors, whereby they were accorded a lien for the protection of their 
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claims. The tmstee representing the creditors, there would seem to 
bc no good reason whv he may net exécute the trust, and subject the 
property to the payment of such claims. The residue, of course, would 
go to Kaste. 

But, however, this may be, the possession was taken from the 
State receiver by summary process. This, I am convinced, is not in 
accord with the suggestion of comity existing between state and na- 
tional courts, and, if persisted in, would lead to unseemly conflict be- 
tween such courts respecting the possession of property. In re Watts 
and Sachs, 190 U. S. 1, 23 Sup. Ct. 718, 47 L. Ed. 933 ; In re Lengert 
Wagon Co. (D. C.) 110 Fed. 927, 928; Carling v. Seymour Lumber 
Co., 113 Fed. 483, 51 C. C. A. 1 ; In re Rathman, 183 Fed. 913, 106 
C. C. A. 253. 

The question respecting usury attending the exécution of the Mon- 
arcli Lumber Company of Oregon mortgage was settled in the suit for 
an accounting, and need not be further attended to or discussed hère. 

So, also, at the former trial it was determined that the plaintiffs were 
entitled to recoup for premiums paid for fire protection, and for taxes, 
expenses of watchmen, and necessary repairs to prevent dissipation 
of the property, the sum of $50,000. That amount, as nearly as could 
be ascertained, covered the whole of such expense and outlay up to 
the time of that trial. At least, I am unable to say that a larger sum 
is subject to recoupment under sections 6, 7, 10, and 12 of article 2 
of the mortgage, so as to entitle the plaintiffs to a lien within thèse 
provisions ; but I hold that they are entitled to such lien covering that 
sum. 

F^urther expenditures were incurred by Tester W. David subséquent 
to the former trial, and while it is claimed he was in possession of the 
property, to the amount of $12,780.84, which it is sought to hâve de- 
clared a lien under the mortgage for like reasons as the above sum of 
$50,000 was so adjusted. David, however, entered into a contract with 
the trustée in bankruptcy to keep up the property and maintain it in as 
good condition as he found it at the time, and to pay the insurance. 
This contract and undertaking on the part of David are fatal to the 
contention. The said sum of $12,780.84 is therefore not subject to 
such adjustment. 

As conclusions of mixed fact and law, and without further analysis, 
I make the f ollowing fîndings : 

The ])liiiiitiffs are ontitled to recovcr the principal of the 12 notes. ..5;3OO,O0O 00 

The interest from Septeniher 1, lOl.'î!, to this date, at 7% per i\nnuin. 
the David Iiivestinent Company having paid tlie flrst two years' 
Interest ]09,900 00 

Also money that the mortRasee was conipelled to pay to lîcep down 
the taxes and Insurance, and to préserve the property so tliat in- 
surance could be had, anO prevent dissii)ation 50,000 00 

Amoinit found to be reasonalile as attorneys' fées for foreclosing 

the mortîiaze 15,000 00 

Total .f;474,000 00 

The David liivestment Company is entitled to recovcr the anioimt it 

was coinpelled to pay on interest installmenls as finarantor. . . .$;!7,.500 00 
And interest ou sucli iia.vinents from date niade at 7'/f per annum.. 10,182 25 

Total ?53,682 25 
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Plaintiffs are entitled to a foreclosure of the mortgage, and the Da- 
vid Investment Company is entitled to subrogation for the amount 
of interest it was compelled to pay, and the accumulated interest there- 
on, as above indicated. 

The property incumbered by the mortgage should be sold to satisfy 
thèse demands of plaintiffs and the David Investment Company, to- 
gether with the costs of this suit, which are awarded to plaintiffs. 

Whatever money or property may remain after the satisfaction of 
thèse demands should be applied in satisfaction : 

Birst, of the judgment of J. D. Moody, including interest thereon 
from June 30, 1913, the date of its rendition, at 6 per cent, per annum. 

Second, of the judgment of Brayton & Ivawbaugh, including inter- 
est thereon from December 8, 1913, the date of its rendition, at 6 per 
cent, per annum. The lien of this judgment was acquired by attach- 
ment levied August 13, 1913, which gives the lien over the Patton judg- 
ment, and subordinates Kaste's title thereto. Thèse judgment holders 
bave not asked that they paîticipate in the foreclosure, but it is only 
fair that they should participate in the funds arising from the mort- 
gaged property according to their priorities. 

Third, the gênerai or unsecured creditors of the Monarch Lumber 
Company of Oregon are entitled to the payment of their claims out 
of any surplus that may yet remain of the proceeds of tract "A." 

Fourth, John W. Kaste is entitled to any balance that shall remain, 
either of money or property, after ail thèse demands are satisfied. 

AU the défendants, including Kaste, should be foreclosed of what- 
e\«er right, title, or interest they or either of them hâve or hold in the 
property. 

The property, however, should be at once returned to Pelix W. Isher- 
wood, the receiver in the state court, and order of sale under the de- 
cree of foreclosure should be stayed pending action in that court. 

The trustée in bankruptcy is entitled to a like accounting as was 
awarded him upon the former trial. 

The decree of foreclosure should remain open for such further pro- 
vision to be made at the foot thereof as may hereafter seem meet and 
proper. 

Let a decree be drawn and entered in conformity with this opinion 
and thèse findings. 



THE ROSERIC. 
(District Court, D. New Jersey. November 22, 1918.) 

1. Inteenatio:nal Law <g=3lO — Acts of Sovereignty op Fokeign Nation- 

Récognition BY United States Courts. 

An admiralty court of tlie United States will not exercise its jurisdic- 
tion in rem over a vessel under réquisition by the British govemnient, 
and used by It for purposes of tlie war in whicli such government and 
the United States are cobelligerents against a common enemy, so long 
as the vessel remains In such service, and the fact that its officers and 
crew are still In the employment of the owner is imniaterial. 

2. Admîbalty <g=343 — Arbest — Immtjnity — Vessels in Public Service. 

A vessel engaged exelusivèly in public service is as exempt from delay 
caused liy arrest as from final condemnation. 

<g=:3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests &. Indexes 
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3. Admibaltt ®=943 — Jukisdiction — Pkocess — Exemption — Ship« in Public 

Service. 

Unanned vessel employed by a sovereign in public service Is as exempt 
from judicial process to enforce prlvate claims as one of bis battlesblps. 

4. COUUTS <S=5l — JUBISDICTION — SOVEEEIGN. 

No jurlsdietion wiU be exercised over a sovereign, whether local or for- 
eign, or over instrumentalities employed by it in the public service, by any 
proceedings in Invitum, regardless of the form or character of tbe process. 

5. Admibaltt <S=>43 — ^Ship in Pubuo Sebvice — Rbqdisitioned Ship. 

Wliere ship and its equipment was requisltioned into public service, 
and the officers and crew continued to operate sblp, the ship and its ofll- 
cers and crew for the time being beeame the soverelgn's instrumentalities, 
and the ship w&s as much in possession of the sovereign as if he had 
taken it over by a regular charter or manned It for his navy. 

6. Peocess <3=>115 — ^Immunitt fbom Pbocess — Public Sebvice. 

The immunity of the soverelgn's instrumentalities devoted to public 
service from process of its own courts is not based upon the idea that it 
may be safely aecorded, but on account of its dignlty and independence, 
and because it is necessary for the well-belng of the nation that it shall 
not be hampered or Interfered wlth in the use of such instrumentalities. 

7. Intebnational Law i®=>10 — Immunity fbom Peocess — Ships in Sebvice or 

FOREIQN OOUNTBY. 

The immunity from process granted to ship In public service of coun- 
try by courts of another country Is based upon the idea that sovereign» 
are of equal dignlty and independence, and that ont of regard for the 
right of a sovereign to be unhampered in use of such instrumentalities, 
and to maintain amicable relation between soverelgns, it is tacitly agreed 
that one sovereign should décline to exercise some of Its prérogatives 
when it would necessarily place another sovereign in a subordlnate posi- 
tion. 

8. Peocess <S=>115 — Exemption — Insteumentalitibs in Public Sebvice. 

It Is not the ownership or exclusive possession of the Instrumentality 
by tbe sovereign, but its appropriation and dévotion to public service, 
that exempts it from Judldal process. 
8. Admibaltt ®=572 — Immunity op Vessel in Sebvice or Fobeign Govebn- 
ment — Pbesentation of Olaim. 

While a clalm of immunity of a vessel In the service of a forelgn gov- 
ernment from arrest under process from a court of the United States 
may properly be presented by the Department of Justice, the court may, 
In its discrétion, aet on suggestion of the Embassy of the foreign gov- 
emment 

In Admiralty. Suit by the McAUister Lighterage Line, Incorporat- 
ed, against the British steamship Roseric. On suggestion that writ of 
arrest be quashed, or suit stayed. Suit stayed. 

Vredenbungh, Wall & Carey, of Jersey City, N. J., and Burlingham, 
Veeder, Masten & Fearey, of New York City, for libelant. 

Frederick R. Coudert and Howard Thayer Kingsbury, both of New 
York City, as amici curise, for British Embassy. 

John M. Woolsey, of New York City, appearing specially for the 
Roseric. 

RELLSTAB, District Judge. [1] The libel allèges that on Aprillô, 
1918, the steamship Roseric negligently collided with libelant's barge 
McAUister Bros. No. 63, in New York Harbor, to its damage. After 
seizure by the marshal, within the territorial jurisdiction of this court, 
the steamship was released by the order of libelant upon an undertak- 
ing by the owners to bond her, in case the court should hold that she 

<g=3For oUier cases see SEiBie tapie & KBT-NUMBER in ail Key-Numbered Digests & Indexe* 
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was not immune from process, on grounds to be urged on behalf of 
the British Ambassador. Thereupon counsel for the British Kmbassy, 
appearing by leave of court as amici curise, fîled a suggestion in the fol- 
lowing terms : 

"(1) The said Roseiie is lu the service of the British governuient as an ud- 
mlralty transport by vlrtue of a réquisition froni tlie Lords Commlsslouers 
of the Admiralty and Is engaged in the business of the British government 
and under its direction and control. 

"(2) Any interruption of the voyage of sald vessel by arrest or other pro- 
cess wlU Interfère wlth the government business upon whi<rh said vessel Is 
engaged, and thereby with the effleient prosecution of the présent vvar. 

"(3) Thls court should not exercise jurisdiction over a vessel In the service 
of a eobelllgerent forelgn government. 

"(4) The British courts hâve refused to exercise jurisdiction over vessels 
in government service, whether of the British government or of allied gov- 
eroments, and by comlty the courts of the L'uited States should, in lilie man- 
ner, décline to exercise jurisdiction over vessels in the service of the British 
government. 

"(ô) The questions involved In this cause are of great Importance to tho 
British government, by reason of the large number of vessels In the service 
of the British government vi'hich enter ports of the United States, and of the 
important relation borne by the government service performed by thèse ves- 
sels to the efficient prosecution of the pre.sent war. 

"And, upon such suggestion, for huive to represent to this honorable coui't 
as such amlci curlœ that the sald writ of arrest should be quas'hed and dls- 
solved in so far as it runs against the said steaniship Roserlc, and ttiat ail 
proceedlngs to arrest or detain the said steamship Boseric under said wrlt, 
or othenvise, should be stayed so long as said steamship Iloseric remalns In 
the service of the British governinent as aforesald." 

From this suggestion and the déposition of the ship's master, which 
was not ofïered in évidence, but produced for the information of the 
court, it appears that, while the steamship is owned by a British sub- 
ject and its navigation in charge of the ovvner's officers and crew, who 
receive their compensation from such owner, it, as well as the officers 
and crew, is under the complète control of the British government, and 
is engaged in its business as an admiralty transport, carrying such 
cargo, and going to and from such ports, as that government directs- 
For the time being it is appropriated by the British government for its 
public use, and was when the collision occurred and the arrest was 
made. 

On the face of the libel, the libelant, an American citizen, has an in- 
choate lien on the ship, and this court prima facie jurisdiction to per- 
fect it. If the arrest is set aside and the writ quashed, the libelaint has 
no présent remedy but in the British courts. If the proceedings to ar- 
rest the ship are stayed for as long as it remains in the service of the 
British government, the libelant'.s rights will be seriously prejudiced, 
and in the end it may find itself remediless. 

[2] On the other hand, if the right to arrest this ship, so requisition- 
ed, is sustained, the sovereign rights of the British government, at a time 
when it is engaged in a war, will be subordinated to those of a private 
claimant. Furthermore, the right to seize one ship so requisitioned 
means the right to seize any number of ships similarly conditioned, with 
the resuit that during the continuance of the war, not only that govern- 
ment, but the United States and other sovereignties, cobelligerents in 
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prosecuting such war against the common enemy, will be seriously ham- 
pered in tlieir joint struggle to maintain their sovereign rights. It is 
of no moment that in this case, by arrangement between the proctors 
oî the Hbelant and the ship's owner, no prejudicial détention of the ship 
resulted. The right to arrest involves the right to detain; détention 
includes the probabihty of loss to the users of the vessel ; and exemp- 
tion from delay of a vessel engaged exclusively in the public service 
of a nation is as much the privilège of sovereignty as the vessel's ex- 
emption from final condemnation. For présent purposes the steamship 
must be regarded as still snbject to or threatened with process of ar- 
rest. The Florence H. (D. C.) 248 Fed. 1012. 

I^ibelant asserts that, "if this court drops or stays its jurisdiction, 
that must be donc for reasons which our courts hâve declared to be 
not well founded," and that to grant such immunity would go "far be- 
yond the principles which hâve been laid down by ouf courts as deter- 
mining whether a ship shall be immune from process." 

In The Exchange, 11 U. S. (7 Cranch) 116, 3 L. Ed. 287, a pioneer 
in this field of judicial inquiry, it wajî held that — 

"A public vessel of war of a foreign sovereisn at peace with the United 
States, coming into our ports, and demeaning herself in a friondly mauner, 
is exempt from the jurisdiction of the country." 

In that case libelant, an American citizen, asserted title to a vessel 
found within the waters of the United States and in the possession of 
the French government, which had converted it into a war vessel. 
Chief Justice Marshall, speaking for the court, after premising that ail 
sovereignties possess equal rights and equal independence, declared 
that, as a resuit of mutual intercourse, impelled by a common interest, 
they "bave consented to a relaxation in practice, in cases under cer- 
tain peculiar circumstances, of that absolute and complète jurisdiction 
within their respective territories which sovereignty confers," and that 
such jurisdiction "would not seem to contemplate foreign sovereigns, 
nor their sovereign rights, as its objects." 

After dealing with the admitted exemptions of the person of a sov- 
ereign, his ambassadors, and the passage of bis armies under certain 
circumstances, from interférence by the sovereign of the territory into 
which they had been permitted to enter, the learned Chief Justice said : 

"That ail exemptions from territorial jurisdiction must be derived from 
the ('v')usent of the sovereign of the ten-itory ; vhat this consent may be im- 
plied or expressed ; and that, when ini])lied, its extent must be regulated by 
the nature of the case, and the views und(!r which the parties, requiring and 
conct'diug it, must be supposed to aet." 7 Cran(;h, 143, 3 L. Ed. 2S7. 

After pointing out the différence in the status of a private individual 
and a merchant ship, on the one hand, and a public armed ship, on the 
other hand, of one nation coming into the territory of another, with 
référence to amenability to the latter's jurisdiction, and that the for- 
eign sovereign could bave no motive for the fonner's exemption from 
such jurisdiction, he, referring to the foreign sovereign's attitude to 
the public armed ship, said : 

"She constitutes a part of tlie niilitary force of her nation ; acts under the 
Immédiate and direct cojnniand of the sovereign ; is employed by liim in na- 
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tional obiects. He has many and powerful motives for preventing those ob- 
jects froin being defeated by the interférence of a foreign state. Such inter- 
férence cannot take place, without affecting bis power and bis dignity. Tbe 
implied license, therefore, under which sucb vessel entcrs a friendly port, 
may reasonably be construed, and, it seems to tbe court, ouglit to be construed, 
as containing an exemption from the jurisdiction of the sovereign, within 
whose territory sbe claims the rites of bospitality." 7 Crancb, 143, 3 L. Ed. 
287. 

The Exchange is a strong case, but it has always been accepted as 
law both hère and abroad. There the allégation was that libelants had 
been wrongfully dispossessed of their vessel by the représentatives of 
a foreign sovereign. The inconvenience or possible injustice that may 
happen to the libelant in the instant case, if the Roseric is held immune 
from arrest, is incomparable with that apparently sustained by the li- 
belant in the cited case. 

The immunity there accorded was not due to a lack of judicial power. 
The power was assumed, but its exercise was waived out of a due 
regard for the dignity and independe,nce of a sister sovereignty, with 
whom this nation was at peace. The implication is that to insist upon 
jurisdiction in such instances likely would be considered by the for- 
eign sovereign as a reflection upon its dignity and an interférence with 
its independence, and would tend to strain and possibly disrupt amica- 
ble relationships. 

[3] Though in The Exchange an armed ship of war was the subject 
before the court, there is nothing in the reasoning resulting in its ex- 
emption from judicial process that limited the immunity of that charac- 
ter of vessels. The privilège was based on the idea that the sovereign's 
property devoted to state purposes is free and exempt from ail judi- 
cial process to enforce private claims. Such idea is as cogently ap- 
plicable to an unarmed vessel employed by the sovereign in the public 
service as it is to one of his battleships. The exemption declared in 
that case was considered in The Santissima Trinidad, 20 U. S. (7 
Wheat.) 283, 353, 5 L. Ed. 454, and Mr. Justice Story, who sat in 
The Exchange, in stating the grounds thereof, referred to them as ap- 
plicable to foreign public ships. 

In Briggs et al. v. Lightboats, 93 Mass. (11 Allen) 157, Justice Gray, 
in answering the contention that thèse lightboats, though owned by the 
United States, were not intended for military service, and therefore 
were subject to judicial process, stated the g'round of exemption as fol- 
lows: 

"Tbe Immunity from sucb interférence arises, not because they are Instru- 
ments of war, but because tliey are instruments of sovereignty, and does not 
dépend on tbe extent or manner of tbeir actual use at any particular moment, 
but on the purpose to whicb they are devoted." Page 165. 

In granting immunity to property devoted by a sovereign to public 
use, neither its ownership nor the particular public use made of it is 
treated as important in the British courts. 

In The Parlement Belge, L. R. 5 P. D. 197, immunity was accorded 
to an unarmed vessel belonging to a foreign sovereign in the hands of 
officers commissioned by him and employed in carrying mails, though 
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it also carried merchandise and passengers for hire. In that case Brett, 
L. J., after reviewing the American and other cases, said : 

"That as a conséquence of tlie absolute independenee of every sovereign 
authority, and of the international coraity which induces every sovereign 
State to respect the independence of every other sovereign state, each and 
every one déclines to exercise, by means of any of its courts, any of its ter- 
ritorial jurisdic-tion over the person of any sovereign or ambassador of any 
other state, or over the public property of any state which is destined to its 
public use, or over the property of any ambassador, though such sovereign, 
ambassador, or property be viàthin Its territory, and therefore, but for the 
common agreement, subject to its jurisdiction." Page 217. 

In The Broadmayne, L,. R. (C. A. 1916) 64, the immunity was ex- 
tended to a ship owned by private parties, while under réquisition by 
the British Admiralty, in an action for salvage. This exemption was 
granted in spite of the urgings of plaintifï's counsel (being similar to 
those pressed hère) : 

"That the efîect of requisitioning a ship is not to change the ownership, 
and the ship requisltioned remains the property of the owners, notwith- 
standing the requisitioning, and that when the use of the ship by the crown 
ceases the ship is restored to her owners." Page 70. 

Swinfen Eady, L,. J., in reply to such insistence, said : 

"That is so, but it does not prevent a ship, so long as she remains under 
réquisition, being in the service of the crown, and as such exempt from pro- 
cess of arrest." Page 70. 

In The Messicano, 32 T. L. R. 519, a vessel requisitioned by the 
Itahan government from private owners, and carrying war material for 
that government, was held to hâve the same privilège from arrest in a 
colhsion case as a ship requisitioned by the British government. 

In The Errisos, reported in Lloyd's List, October 24, 1917, pages 
5-8, a vessel owned by Greek subjects, and which, by arrangement be- 
tween the Greek and British governments, had been requisitioned for 
the use of the British and Italian governments, and was carrying coal 
for the latter, was held free from arrest or détention "so long as the 
ship shall remain in the service of either the Italian or the British gov- 
ernment for public or state purposes." 

[4] Thèse cases, in my judgment, must be accepted as declaring the 
judicial policy to exercise no jurisdiction over a sovereign, whether local 
or foreign, or over instrumentalities employed by it in the public serv- 
ice, by any proceedings in invitum, regardless of the form or char- 
acter of the process. The libelant, however, insists that The Johnson 
Lighterage Co. No. 24 (D. C.) 231 Fed. 365, and The Attuahta (C. C. 
A. 4) 238 Fed. 909, 152 C. C.A. 43, announce a différent rule and con- 
trol the instant case. The Johnson Lighterage Co. Case (decided by 
this court) was a proceeding to recover for salvage services. Both 
cargo and vessel were seized. On an order to show cause why such 
cargo (munitions of war) should not be released from seizure and turn- 
ed over to the Russian government, who was the owner thereof , it was 
held that, as the possession of the cargo at the time of its seizure was 
not in that government, but in the charterer of the vessel, under a con- 
tract for transportation, it was within the exception declared in The 
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Davis, 17 U. S. (10 Wall.) 15, 19 L. Ed. 875, and subject to arrest. 
The lack of actual possession of the property by the government at 
the time of seizure is the basis of the exception established by the Da- 
vis Case, and distinguishes both it and the Lighterage Case from the 
case at bar. 

The contention of libelant that, as the ship's officers and crew operat- 
ed the Roseric, she was within the exception established by thèse cases, 
is not tenable. The British government, in the exercise of its sover- 
eign powers, took the Roseric and devoted it to its own purposes. That 
no change in the officers and crew took place, and that they continued 
in the employment of the ship's owner, is iinimportant. The ship, its 
owner, officers, and crew, were under the compulsion of sovereignty. 

While the fact that the opération of the ship was by the owner's of- 
ficers and crew may be important on the question of the owner's prés- 
ent, and the ship's ultimate, liability for the négligence charged in the 
libel, it is immaterial upon the question of the right of a private in- 
dividual to enforce such liability by seizing the ship while it remains 
appropriated to the sovereign's public use. Whether the government 
should operate the ship by the owner's officers and crew or others was 
for the sovereign's exclusive détermination. 

fS] The elïect of its réquisition was to put the ship and its equipment 
into the public service. The officers and crew, as well as the ship, for 
the time being became the sovereign's instrumentalities, and whatever 
possession of the ship they obtained by reason of this employment was 
the sovereign's possession while the réquisition was in force. 

In légal effect a ship so subjected to vis major is no less in the pos- 
session of the sovereign than if he had taken it over by a regular char- 
ter or had manned it by bis navy. In The Davis, with référence to the 
goods there in question, the court found: 

That the TJnited States was not In the position of a charterer of the Kes- 
sel, but that "the case was tlie nsual one of a coninion carrier contracting to 
deliver goods on lils own responsibility," and that "the iiossesslon of the :nas- 
ter of the vessel was not the possession of the "[înited States. He was in no 
sensé an offlcer of the government. He was acting for hiniself, under a con- 
tract which placed the projjert.v in liis possession and exclusive control for 
the voyage." 10 Wall. 21, 22, 10 L. Kd. 875. 

The Attualita (C. C. A. 4) 238 Fed. 909, 152 C. C. A. 43, is more in 
point. In that case, notwithstanding the ship had been requisitioned 
by the Italian government and was engaged in its public service, it was 
held subject to arrest in a proceeding in rem to recover damages for 
an alleged tort. That case was decided before this country became a 
cobelligerent with the Italian government in the war against Germany. 
In ail other respects the facts of that case are seemingly identical with 
those of the case at bar. The District Court had held that the ship 
was immune from arrest, basing its décision on the ground of inter- 
national comity. The Circuit Court of Appeals, observing that to al- 
low the immunity would require it to go beyond any of the decided 
cases, said: 

"There are many reasons which suggcst the inexpediency and the impollcy 
of ereating a class of vessels for which no one is in any way respousible." 2>J8 
Fed. 911, 152 O, 0. A. 45. 
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And, after referring to the immunity granted to the diplomatie rep- 
résentatives and tlie vessels or other property in the possession and 
control of a sovereignty, it said tliat sucli immunity — 

"can be safely accorded, becauso tlie llmited numbers and the ordlnarily re- 
sponsible charaeter of the diplomats or agents in charge of the property In 
question and tlie dignity and lionor of the sovereignty in whose services they 
are, make abuse of such immunity rare." 238 Fed. 911, 152 O. C. A. 45. 

That the seizure of the vessel interfered with sovereignty's rights 
a!nd deprived it of the use of the ship, unless and until it or the owner 
thereof submitted to the court's jurisdiction (by bonding, etc.), was not 
referred to. 

So far as the suggested irresponsibility of any one for a tort com- 
mitted in the opération of a vessel so requisitioned is concerned, it 
should not be overlooked that the owner could be made personally lia- 
ble for the neghgence of his servants in operating the ship, even though 
the ship should be exempt ; and so far as the ship itself is concerned the 
immunity need not be extended beyond the period of the sovereign's 
réquisition ; for, as soon as the sovereign restores the ship to the owner, 
the reason for its immunity is gone. 

[6] It seems to me, and I state my judgment with déférence, that the 
décision in that case unduly subordinates the rights of sovereignty to 
those of the individual. The immunity of the sovereign's instrumentali- 
ties devoted to public service from the process of its own courts, as I 
understand the previous cases, is not based upon the idea that it may 
be "safely accorded," but on account of its dignity and independence, 
and because it is necessary, for the well-being of the nation that it 
serves, that it shall not be hampered or interfered with in the use of 
such instrumentalities. 

[7] In the case of the courts of one sovereignty waiving jurisdiction 
over another sovereignty's instrumentalities, the thought of safety to 
private litigants, to my mind, is at least equally irrelevant. The immu- 
nity in such cases, as already noted, is based upon the idea that sover- 
eigns are of equal dignity and independence, and that out of regard for 
such rights, and to maintain and further amicable relations among them, 
it is, by tacit agreement, recognized as needful, in certain particulars, 
that one sovereign should décline to exercise some of its prérogatives 
when to exercise them would necessarily place another sovereign in a 
subordinate position. 

In line with this thought, the f oUowing language of Judge Thompson 
in The Luigi (D. C.) 230 Fed. 495, is pertinent : 

"It is far more important for the courts of the United States to recognize 
the international rule of comlty that an independent sovereign cannot be per- 
sonally sued. because such a suit would be inconsistent with the independ- 
ence and equality among the nations of the state whieh lie repreisents, than 
it is to tnke cognizance of private rights, if by so doing that rule Is violated." 
Page 496. 

[8] If thèse ideas dominate the question whether immunity should be 
granted to a foreign sovereign's property devoted to the public serv- 
ice, it logically follows that it is not the ownership or exclusive pos- 
session of the instrumentality by the sovereign, but its appropriation 
254 F.— 11 
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and dévotion to such service, that exempts it from judicial process. 
That in such use the owner of the instrumentality, through its servants, 
is permitted to remain in physical possession thereof, and, in consé- 
quence, may become persc.nally liable for its agents' torts, is of no 
moment, where, as in this case, the ship and its entire equipment is un- 
der the absolute dominion of the sovereign. 

The Florence H. (D. C.) 248 Fed. 1012, is said by analogy to sup- 
port the libelant's contention in this behalf. The déniai of immunity 
in that case was based solely upon the ground that by congressional ac- 
tion (Act Sept. 7, 1916, c. 4SI, § 9, 39 Stat. 730 [Comp. St. 1916, § 
8146e]) the Florence H., though owned by the United States and de- 
voted to national purposes, because of her employment as a merchant 
vessel, was made subject to ail laws, régulations, and liabilities govern- 
ing merchant vessels. The ground of the décision négatives the perti- 
nency of the citation. 

Thus far I hâve considered this question as if no relations other than 
those arising from a state of peace and amity existed between this 
nation and the one suggesting the immunity. If, then, the consent of 
one sovereignty to waive jurisdiction over the public instrumentalities 
of another is implied, when the two live in amity, and in part because 
their mutual well-being is promoted thereby, as announced in The 
Exchange, upon vi^hat theory is this immunity to be withdrawn from a 
sovereignty with -whom this nation is actively engaged in prosecuting 
a war against a common enemy ? The mutual benefit that accrues from 
such exemption in time of peace is at best but little in eomparison with 
that which actually accrues in time of such a war. 

The extraordinary conditions that environ the présent suggestion of 
immunity, if they did not bring the instant case within the principle 
hère deduced from the cases, would justify the announcing of one that 
did. However, as indicated, no such judicial déclaration is needed. 
The Roseric is well within such principle, and, unless the British Em- 
bassy's suggestion is to be disregarded for the reasons now to be con- 
sidered, must be held immune. 

Libelant further contends that the suggestion of the British govern- 
ment is not conclusive, and, if so intended, is not properly before the 
court, because not presented by the United States attorney. As to the 
conclusiveness of the suggestion : In The Exchange, supra, the libelant 
answered the suggestion interposed on behalf of the French govern- 
ment and sought to put it in issue. The Suprême Court, however, ac- 
cepted the facts as declared in the suggestion. In The Parlement Belge, 
supra, the court, to a like contention, by Brett, L. J., said : 

"The ship has t)een by the sovereign of Belgium, by the usual means, dé- 
clarer! to be in hls possession as sovereign, and to be a public vessel of the 
State. It seems very diificult to say that any court can inquire by conten- 
tious testimony whether that déclaration is or is not correct. To submit to 
such an inqiilry before the court is to submit to its jurisdiftion. It has been 
held that, if the ship be declared by the sovereign authority by the usual 
means to be a ship of war, that déclaration cannot be inquired into. That 
was espressl.y deeided under very trying circumstances in. the case of The 
Exchange. AVhether the ship is a public ship, used for national purposes, 
seems to come within the same rule." Pages 219, 220. 
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In the instant case none of the allégations of the suggestion hâve 
been put in issue. It is therefore, so far as this case is concerned, suf- 
ficient to say that, if the suggestion has been properly presented, it is 
conclusive as to ail its material statements of fact. To the same ef- 
fect, see The Luigi, 230 Fed. 495, 496, supra. 

[9] As to the source from which the suggestion came: What is to 
prevent one sovereignty from appearing in the courts of another sov- 
ereignty? Or, stated more to the point, why should the court of one 
sovereignty refrain from receiving a suggestion as to its lack of ju- 
risdiction, because it comes solely from the représentative of a foreign 
sovereignty? It is not merely a proper, but a commendable, practice 
for such suggestions to corne through the Attorney General or one 
of his représentatives; but is it to be disregarded unless it does so 
come? No case has been cited that holds as matter of law that such a 
suggestion will not be received from a foreign sovereign's officiai rep- 
résentative. True, in The Luigi, supra, upon an oral suggestion made 
in open court — seemingly as amicus curise for a foreign government — 
Judge Thompson said he "was of the opinion that, inasmuch as the 
suggestion raised a question of international comity, it should come 
through officiai channels of the United States government." 

In The Florence H., supra, Judge Learned Hand declined to receive 
the suggestion made on behalf of a foreign sovereign that to assume 
further jurisdiction might resuit in diplomatie embarrassment, unless 
such suggestion came through the diplomatie channels of this govern- 
ment. But I do not understand that either Judge Thompson or Judge 
Hand denied the power of the court to receive the suggestion through 
any other channels. 

There may be good reasons in a given case why a suggestion from a 
foreign sovereignty should not be entertained, save through the execu- 
tive branch of the government, of which the court is a part. To my 
mind, the sources from which such suggestion will be received is a mat- 
ter of judicial discrétion. Each case must be governed by its own cir- 
cumstances, and The Luigi and The Florence H. I take to be in- 
stances where, in the exercise of judicial discrétion, it was thought best 
not to receive the suggestions made on behalf of foreign governments, 
unless they came through the executive department of our government, 
and not as déterminations that no such suggestions would be received 
from any other source. 

In the instant case there are no considérations influencing the judicial 
discrétion to refuse to act upon the suggestion made directly to the 
court by the British Embassy. On the contrary, from what has already 
been said concerning our national interests as a cobelligerent with the 
British government in the war pending at the time of the Roseric's 
seizure, they lead so obviously to an opposite détermination that, in 
the absence of an intimation from the executive branch of this govern- 
ment that the public interests would be disserved by receiving such sug- 
gestion, its rejection would not be justified. 

The only remaining question is whether, in following the British Em- 
bassy's suggestion, the writ of arrest should be quashed, or merely that 
the suit be stayed. While full immunity is to be accorded the British 
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government in the use of the Roseric while she is under its réquisition, 
no good reason calls for the dismissal of the suit, a resuit which would 
folio w the quashing of the writ. 

A decree may be entered, staying ail proceedings to arrest or detain 
the Roseric so long as she continues in the service of the British gov- 
ernment. 



In re MASON 00. 

(District Court, D. Connecticut. November 20, 1918.) 

No. 3714. 

1. Insurance <S=»79 — Termination of Aoknoy — Notice. 

Insurance agency contract construed as requiring 30 days' notice of ean- 
cellation only when without cause, and to give rlght to caocel at once 
for cause. 

2. Insurance <®=80 — Agencï — Nature or Contract — Ownership of Pee- 

MIUM. 

Contract whereby in terms insurance company appolnted a gênerai 
agent, and reqnired bond for payment of ail nioneys tliat becaine due 
from agent to company, held one of principal and agent, and not of 
seller and bnyer, so tliat title In premiums, except agent's commlssio-n, is 
in insurer, though clause providing for agent's each month, on the 20th, re- 
porting business up to tlie 15th, and within 60 days thereafter remittlng 
ail premiums tliereby shown due the company, provides ail crédits ex- 
tended for payment of premiums shall be at sole risk of agent. 

In Bankruptcy. In the matter of the Mason Company, bankrupt. 
On pétition of the Massachusetts Bonding & Insurance Company to 
review order of the référée denying its cïaim to premiums on insur- 
ance policies collected by the trustée. Order modified. 

Ralph H. Clarke, of New Haven, Conn., for petitioner. 
Albert H. Barclay, of New Haven, Conn., for trustée. 

THOMAS, District Judge. This matter is now before the court 
on a pétition for review of the referee's order denying the pétition 
of the Massachusetts Bonding & Insurance Company, claiming as its 
property $1,311.09, the same being the amount of certain premiums 
on insurance policies written by said company through its gênerai 
agents, the Mason Company, now bankrupt, which premiums, pur- 
suant to an order of the référée, hâve been collected by the trustée 
and are held by him subject to the order of court. 

The petitioner and the Mason Company entered into a contract in 
writing, which the petitioner allèges was a contract binding the Mason 
Company, the gênerai agent, to sell policies of insurance written by 
the petitioner within certain prescribed limits in Connecticut and for 
certain commissions detailed in said contract. The petitioner claims 
that this is a contract between principal and agent ; the trustée claims 
that it is a contract between vendor and vendee. Before passing upon 
this question, which is the main feature in the case, let us dispose of 
the subordinate issues. 

<g:=5For other cases see same topio & KBY-NUMBER in ail Key-Numbered DIgests & Indexes 
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Among other things the contract provided : 

"Thsit for aiiy violation of, or failure to eoniply witli, the conditions or 
provisions liorcof, tlic lïi'iieral agent or the corapany sliall liave the riglit to 
caiicel tliis iis-'reement, and sliall not l>e liable to tlie other for any loss, injury, 
or (lama.u'e lliat Uiay resuit tlierefroni. Tliat tliis agreenient will beeome 
effective from the lûtli day of Angust, IDl.'î, and will continue in force tliere- 
after, suli.ject to cancellation npon oO days' notice from either party to the 
other, in writing. Deposlting said notice in the T'nited States mail, regis- 
tered, shall be deemed a sufficlent service thereof." 

On the 3d day of March, 1915, the petitioner wrote the Mason 
Company the f ollowing letter : 

"Th(> Mason Company, 185 Cliurch Street, New Haven — Dear Sirs; Confirm- 
ing tlie wriler's conversation with you of the Ist inst., you are hereby advised 
thaï, for reasons \^ell known to yonr company, your appolntnient as 
agents of the Massachusetts Konding & Insiu'ance Company is revoked from 
the close of business March 1, 1915, and that from and after that date 
you hîive no authority to act as agent of said company in any capacity, nor 
to coUect any premiums on policies or bonds issued by said company. 

"Kindly acknovvledge receii)t of this conununication at your early con- 
venience, and oblige, 

"Yery truly yours, 0. W. Fletcher, Assistant Secretary." 

The Mason Company was adjudicated a bankrupt on the 20th day 
of March, 1915, and on March 31, 1915, Franklin L,. Homan was ap- 
pointed trustée. 

[1] Some controversy arises in the minds of counsel respecting 
the right of the home office to cancel the contract iinder the terms of 
it, but this feature of the case need présent no difficulty whatever. 
As I read the terms of the contract, either party had the right to can- 
cel the contract at once for cause ; but, if either party desired to can- 
cel the contract without cause, each was bound to give the other 30 
days' notice. The Mason Company at the time this letter was writ- 
ten was much indebted to the home office, at least to the extent of 
$4,000, because suit for this amount was brought in the state court 
upon a note for premiums other than those now claimed by the peti- 
tioner, which note was dated on the 3d day of June, 1914, and was 
payable on or before December 31, 1914. This failure to pay accord- 
ing to the terms of the contract laid the basis for the home office to 
cancel the contract at once. So it was acting well within the terms 
of the contract and lawfully when it sent the above-c|uoted letter on 
the 3d of March, 1915. 

[2] In passing u])on the controlHng feature of this case, it now 
becomes important to décide whether or not the contract was a con- 
tract of agency between principal and agent, or a contract between 
vendor and vendee, and the correct interjjretation of the contract 
will détermine the issues involved between the parties in this proceed- 
ing. Without quoting the entire contract, and for the purpose of 
ascertaining, if possible, the intent of the parties at the time of the 
exécution of the contract, it will be necessary to refer to certain por- 
tions of it. In the preamble it is provided that, in considération of 
the covenants hereinafter specifîed, the Massachusetts Bonding & In- 
surance Company (hereinafter called the company) hereby appoints 
the Mason Company (hereinafter called the gênerai agents), its vice 
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président, secretary, and treasurer, as its gênerai agents, etc. Later 
on the contract says : "The General Agents Agrée" — which is a head- 
ing, and then follows the varions things the gênerai agents agrée to 
do and not to do, and among others they agrée to "keep an accurate rec- 
ord on the company's registers, books, or cards, which may he pro- 
vided, of ail business transacted, and forward to the home office a 
daily report o£ such business, together with applications for ail poli- 
cies, where an application is required." And f urther it is provided : 

"That they will ifumlsh the company, at its expeiise, a satisfaetory («irety 
bond in the sum of $3,000 speciflcally providiug for the payment of ail 
moneys that may become due from the gênerai agents to the company." 

Then, under the heading of what "The Company Agrées" to do, 
the contract provides: 

"That it will furnish the gênerai agents and ail subagents with licenses, 
etc. ; that it will furnish the gênerai agents and ail siiljagents with printed 
forms, stationery, etc." 

And then, under the heading of what "It is Mutually Understood 
and Agreed," it is provided that the territory of the said gênerai agen- 
cy is defined as follows: 

"That the territory of the sald gênerai ageney is indeterminate, but In a 
gênerai way will comprise that section of the state lylng south of a line from 
Norwich, on the east, running through Middletown, Waterbury, and Danbury 
to the New York state line, on tlie west, the gênerai agents expressly agreeing 
that they will not compete with, or interfère in any way with, agencles already 
established, in any of the cities mentioned, or within the territory assigned, 
without the fuU knowledge and consent, in writing, of the company." 

And under the cancellation clause référence therein is made to what 
the gênerai agents and the company shall hâve the right to do. 

The fourth paragraph of the original contract was amended to read 
as follows: 

"It is Hereby Mutually Understood and Agreed: 

"That the fourth paragraph on the first page of said contract under the 
eaption 'The General Agents Agrée,' is amended to read as follows : 

"That ail crédits extended for the payment of preniiums shall be at the 
sole risk of the gênerai agents, and that not later than the 20th day of each 
month they will forward to the home office a fiill and accurate report in the 
form required by the company of ail business transacted for or on its behalf for 
the period ending on the 15th day of the month for which such report is 
made, and will remit the full amount of ail premiums shown by such report 
to be due the cojwpany within sixty days aftor the date on which such report 
is due at the home office of the company; that is to say, the gênerai agents 
will forward on the 20th day of .January a report of business transacted from 
the 15th day of the preceding Deceraher to the lôth day of .Tanuary, and on 
March 20th will remit the premiums shown to be duo llie company by said 
report. Reports and remittanees for suceeedlng months to be made upon 
the saine basis." 

Hère again référence is made to the gênerai agents, so that it must 
be apparent that the intent of the parties, at the time the contract was 
executed, so far as the reading of the same is concerned, conveys, 
without question, the idea that the parties contemplated a contract 
of ageney, and such must be the ultimate conclusion hère found, un- 
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less some rule of law intervenes to prevent the court from reaching 
such conclusion. 

The trustée maintains that this is net a contract of agency in any 
sensé of the word, but "it was clearly a contract between thèse par- 
ties of vendor and purchaser," and in his brief says that the contract 
"by its terms expressly ehminated any trust or fiduciary relationship 
that might, in the ordinary course of the conduct of such business, 
exist between the parties. The agreement created a relation of debtor 
and créditer." It is therefore apparent that, so far as the trustée 
is concerned, he relies upon the terms of the contract in order to fmd 
a correct interprétation of the contract itself, insisting that under the 
fourth clause of the contract, as amended, in view of the fact that 
it is provided that the crédits extended for the payment of premiums 
shall be at the sole risk of the gênerai agents, and that not later than 
the 20th day of each month they will forward to the home office a 
fuU and accurate report, in the form required by the company, of 
ail business transacted for or on its behalf, for the period ending on 
the 15th day of the month for whicli such report is made, and will 
remit the full amount of ail premiums shown by such report to be 
due the company within 60 days after the date whert such report is 
due at the home office — that is to say, the gênerai agents will forward 
on the 20tli day of January a report of business transacted from the 
15th day of the preceding December to the 15th day of January, and 
on March 20th will remit the premiums shown to be due the company 
by such report^that such provisions establish a contract between a 
vendor and vendee, and not a contract between a principal and agent. 

In this conclusion I cannot concur, and, while no dispute can be 
had with the law cited in support of the facts as applied to the various 
cases relied uix)n, neverthcless the plain import of the question in this 
contract as to the intentions of the parties, as clearly expressed by it, 
forecloses the conclusion relied upon by the trustée in support of his 
claim. In my view of the situation, as disclosed by the record and 
careful reading of the contract, the outstanding premiums unpaid were 
clearly the property of the petitioner, who had appointed the Mason 
Company as gênerai agents to sell its policies of insurance and col- 
lect its premiums for it, subject only to the right of the agents to com- 
ply with the régulations set forth in the contract, and to deduct 
certain commissions for services thus rendered as gênerai agents. 
Further support for this conclusion is found in the provisions of the 
contract concerning the bond to be given by the gênerai agents to 
the company, providing for the payment of ail moneys that become due 
from the gênerai agents to the company. If the money coUected or 
to be coUected for premiums was in the contemplation of the par- 
ties to be the property of the Mason Company, no bond would hâve 
been necessary ; but it clearly appears that it was understood that the 
money coUected for premiums was the property of the home office, 
and it was to secure the payment of it that the bond was given. 

It is further argued by the trustée that creditors of the Mason 
Company could, in a suit to recover on their claims, hâve attached 
by garnishee process the uncoUected premiums in the hands of the 
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varions subagents of the Mason Company and even of individual 
policy holders, and urges this fact for the further reason of showing 
that the premiums were the property of the Mason Company, and 
now should be held by the trustée for the benefit of the estate. In 
this statement I cannot concur. Assuming that no bankruptcy pro- 
ceedings had intervened, in such circumstances as the trustée outHnes, 
vvould not the Mason Company hâve contended, and contended suc- 
cessfully, in those suits brought by the varions creditors against it, 
that it had a contract whereby it had been appointed a gênerai agent 
to collect thèse premiums, and that the money represented by it is not 
its property to the extent that it had a right to collect it and appropri- 
ate it to its own use, but rather that the money represented by pre- 
miums was the property of the home office, subject only to a déduction 
for commissions allowed by the terms of the contract, and that only 
to the extent of such commissions did they hâve an interest in the 
premiums? To that extent, and to that extent only, in my view of 
such an assumed situation, would an attaching créditer secure any 
part of the fund. In other words, upon proper proceedings it would 
be bound to appear that the only moneys which were legally attached 
under such circumstances, and which belonged to the Mason Com- 
pany, would be the commissions due it under the terms of the con- 
tract, and the balance of the money thus attached would hâve to be 
released in favor of the Massachusetts Bonding & Insurance Com- 
pany. 

The trustée relies upon yEtna Powder Ce. v. Hildebrand, 137 Ind. 
462, Z7 N. E. 136, 45 Am. St. Rep. 194, and says in his brief exactly 
the same situation as in this case existed before the court, in which 
conclusion, after carefully reading the case, I cannot concur, for there 
the contract was an entirely différent contract than the one hère under 
considération. But the trustée goes on further to say that in that 
case it was held that, where by the terms of a contract goods are con- 
signed by one person to another to sell as agent upon a commission, 
the conclusion was reached by the court that this was a contract be- 
tween the vendor and vendee. With that proposition there can be 
no quarrel, but that is not the case hère, because goods hère were 
not consigned by the home office, and, as I view it, the terms of the 
contract hère under considération make no such provision, and such 
was not the intention of the parties, even though the fourth para- 
graph of the contract provided that the crédits extended should be 
at the risk of the gênerai agents. 

While it is true, as coirnse! bave stated in the briefs, it has been dif- 
ficult to find cases where this exact situation has arisen, I think it 
must be due, doubtless, to the fact that the propositions involved seem 
so clear and of such a fundamental character as to require the citation 
of no authority to support the contention ; but my attention is di- 
rected to Jefïerson Fire Ins. Co. v. Bierce & Sage (C. C.) 183 Fed. 
588. This was a suit by an Insurance company against its gênerai 
agent for an accounting of premiums. The Insurance company un- 
dertook to terminate the agency by the appointment of a receiver, and 
the question was whether the agency had been lawfully terminated. 
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and in the course of the opinion written by Judge Denison, of the 
Sixth Circuit, now of the Circuit Court of Appeals, he said at page 
592: 

"As to the uncollected aocoiuits, it is not équitable that complaiimiit sliould 
iiisiR*: upou tlie defeiidaiit's i^uaraiity, foiind In the eontract, and at the 
same time deprive défendant of the jxiwer to colleet, as was done by procui-- 
ing the api)olntnient of a reeeiver. The resoit to thèse proceedin^s operated 
as a waiver of the guaranty. The aecounts l)elong to the complaniant." 

This dictum is in line with the conclusion hère reached. 

If Lebanon Mutual Insurance Co. v. Hoover, 113 Pa. 591, 8 Atl. 
163, 57 Am. Rep. 511, cited by the trustée, is at ail pertinent to the 
question hère to be decided, it in no vvay alters the conclusion hère 
reached. Note carefully what Judge Sterrctt, in writing the opinion 
of the court, says : 

"They [the jury] found the establislied course of dealhig between the three 
parties eoncenied [the assiired, the agent, the eomiiany] was that Trediek, the 
agent, was treated as debtor to the conipaiiy for preiniums on ail policles or 
renewal certifieates procured through him, wliether he received such premiums 
from the parties in wliose favor thej' were issued or not, and that he was not 
expeeted to account and jjay to the eompany until a statement was rendered 
during the next succeeding month ; that as between Tredick [tlie agentl and 
the assured the latter were not expeeted to pay in advanee, but npon demand 
made by him a month or more after the insuranee was etïected. * » » 
The true answer to thi; narrow teehnical défense, interposed in tliis case, is 
not that there was an actual waiver of the condition in question, but tliat 
there was a niutual understanding between the parties that instead of a strict- 
iy cash payment of preniinnis at the time of effecting insuranee, a short crédit 
would be given by the coinpaiiy to its tigent and by liim to tho assured." 

So hère, if we adopt the reasoning of the Hoover Case, the con- 
clusion is that, éveil though the eontract hère does provide Ihat "ail 
crédits extended for the payment of premiums shall be at the sole rislc 
of the gênerai agents," that provision simply made the Mason Com- 
pany the "debtor" of the insuranee eompany for ail premiums col- 
lected or uncollected, and in no way could such a clause be con- 
strued so as to make the Mason Company the owner of the fund, 
which would hâve to be the case if the trustée is entitled to it. The 
eontract was a "mutual understanding between the parties that, in- 
stead of a strictly cash payment of premiums at the time of effecting 
the insuranee, a short crédit would be given by the eompany to its 
agent and by him to the assured," and that by such a provision the 
express terms of the eontract could not be altered to make it a eon- 
tract of vendor and purchaser, even though the Mason Company be- 
came a "debtor." The language of the eontract in the Hoover Case 
was not held to be a eontract of vendor and purchaser, as urged by 
the trustée, but, on the contrary, a eontract of agency pure and sim- 
ple. 

Nor is the J^Am. Powder Co. Case, referred to and relied upon, at 
variance with the conclusion hère reached, because the facts there 
are not the facts hère. The eontract there was différent from the 
eontract hère. The wording of the eontract itself clearly showed 
the intention of the parties, even as it does hère, and even though 
the appellant there contended that the eontract was one of principal 
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and agent, the court held that the language of the contract showed 
othervvise. The contract there provided that the Powder Company 
agreed to "consign" to Hildebrand & Fugate, to sell as agents, at a 
price to be fixed by the Powder Company below which the goods so 
"consigned" should not be sold, authorizing Hildebrand & Fugate to 
sell the goods "so consigned" at the estahlished priées ; and ail through 
the contract tire wording of it shows clearly that it was a contract 
of consignment and necessarily governed by the well-known légal prin- 
ciples respecting contracts of consignment, and not by the légal prin- 
ciples affecting contracts of sale by principal and agent. 
In the course of the opinion Judge McCabe said : 

"The only différence, therefore, between coiiiispl on both sldes as to this 
point, is that appellant's counsel contenu tlint a dlfl'(?rent relation botween the 
parties tlian that provided in the contract may arlse or be created by (lie act 
of one of the parties thereto witliout any new contract, or the modification of 
the old by niutual agreement of both. Sneh n doctrine is at varlanee with the 
plalnest and most famillar elementary principles of the law of contracts. It 
is nianifest that the contract fixes the relations between the parties thereto 
at every stage of the transactions provided for thorein." 

So liere by the very terms of the contract the parties were bound 
by the rules applicable to principal and agent, and not by those to 
vendor and vendee, and, thus concluding, I find that the fund was the 
property of the Insurance company and the only property right the 
Mason Company had in it, and which the trustée now takes, is the 
property right in the commissions provided for in the contract, which 
vary slightly, as will be seen by référence to it, according to the char- 
acter and kind of pollcy issued, but which amount may be easily com- 
puted by the trustée, for the purpose of determining what part of 
this fund he is entitled to hold for the benefit of the estate and what 
part shall be paid over to the petitioner. 

It is further urged in support of the claim of the trustée that the 
insurance company by its own acts has created the relation of debtor 
and creditor, thus creating the relation of vendor and purchaser, by 
bringing its suit on the $4,000 note, which represents premiums col- 
lected by the Mason Company other than those hère claimed ; and it 
is also urged in this connection that, as the contract provided "that ail 
crédits extended for the payment of premiums shall be at the sole risk 
of the gênerai agents," the fund hère in dispute, by the acts of the 
parties and the terms of the contract, became the property of the 
Mason Company, and, now that bankruptcy has ensued, ipso facto, 
the property of the trustée. In my opinion such a statement réfutes 
such a claim and answers the inquiry hère presented, because the suit 
brought shows conclusively that the insurance company was en- 
deavoring to collect what it considered was its property, and that it 
never treated the fund as the property of the Mason Company, to 
which it has always maintained that it had title, and the clear intend- 
ment of the clause of the contract above quoted simply shows that 
the "mutual understanding between the parties" was, to use the lan- 
guage of the court in the Hoover Case, supra, that, "instead of a strict- 
îy cash payment of premiums at the time of efïecting insurance, a 
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short crédit would be given by the company to its agent and by it 
to the assured," and if the Mason Company saw fit to extend crédit to 
customers on the insiirance company's money, it, the Mason Company, 
must assume the risk as to whether the customers it saw fit to do 
business with were financially responsible, in view of the fact that 
by the very nature of the transactions the insurance company could 
not and would not undertake to décide the question of financial re- 
sponsibiHty of the Mason Company's customers. 

In other words, assuming that the contract had not made any pro- 
vision for the extension of crédit, and provided that the business 
should be strictly cash f rom assured to the Mason Company — f rom the 
Mason Company to the home office — could it be claimed with any se- 
riousness that the cash premiums collected by the Mason Company 
were its property, to which it held title ? The very statement compels 
a négative answer. So it seems very clear to me that, as the contract 
simply provided a means for the very same transaction on a crédit 
basis, the légal efïect of the transaction was in no way changed and 
so the title to the premiums was in the insurance company, less what, 
under the contract, the Mason Company was entitled to deduct as 
a commission, and to this commission, and that only, the Mason Com- 
pany had title, and this sum, and this only, is what passes to the trus- 
tée for the benefit of the estate. 

Therefore the order of the référée is modified, and an order may 
be entered providing for the payment of such an amount to the trus- 
tée as is represented by the commissions provided for in the contract, 
and the balance shall be paid by the trustée to the Massachusetts 
Bonding & Insurance Company, the petitioner herein, ail in accord- 
ance with this opinion. 

Ordered accordingly. 



In re ROSBNWASSER BROS., Inc. 
(District Court, E. D. Xevv York. October 31, 1918.) 

1. Seaiîciies and Seizuees ©=:=3 — Seaecii Warrants— Authority to Issue. 

The action of a commlssioner In issulng a searcli warrant under au- 
tliorlty given l)y Aet June 15, 1917, c. 30, tit. 11, may be revlewed by 
the court on motion. 

2. Seaeciies and Sbizures ®=>3 — Sbarch Warrants — Probable Caitse. 

Probable cause for the issuance of a search warrant must be shown 
by the facts alleged, and Is to be determined theret'roni by the magis- 
trate, and not by the opinion of tlie alliant, although the facts may be 
averred on information, if the source of the information is stated. 

3. Searciies and Seizures iS=>3 — Searcii Warrants — Seizube of Corporatb 

Records. 

Cx)rporatlon records, which would be évidence agalnst Individuals 
charged with crime, may be talîen under a search warrant ; and It is 
no objection that they might also be évidence agalnst the corporation. 

4. Searches and Seizures iS==>3 — Seaecii Waerants — Probable Cause. 

Not only the affldavit made for the issuance of a search warrant, but 
also the complaint and affldavit eharglng the crime, may be considered 
in determlning probable cause for issuance of the search warrant. 

^3»For other cases see same toplc & KBY- NUMBBR In al! Key-Numbered Digests & Indexes 
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5. Seakoiies and Seizuees i®=»3 — Seaecii Warrants— Gkounds tor Issu- 

ANCE. 

Issuance of a search warrant by a coimnissioiier held justifled by tbe 
showing of probable cause. 

6. Seakches AND Seizubes <g=33 — Seakcii Warrants— Suffioiency of Affi- 

DAVIT. 

An affidavlt for a search warrant need not sot forth the entire détails 
for exactly passins npon the materiallty of every document which the 
search warrant niight properly produce, but gênerai allégations showing 
materiallty are sufficient. 

In the matter of the appHcation of Rosenwasser Bros., Incorporated, 
for vacation of search warrant. Denied. 

Fitzgerald, Stapleton & Mahon, of New York City (Ltike D. Staple- 
ton, of New York City, of counsel), for petitioner. 

Melville J. France, U. S. Atty., of Brooklyn, and H. Harvey Har- 
wood, Asst. U. S. Atty., of New York City, for the United States. 

CHATFIEIyD, District Judge. Motion has been made to this court 
to vacate and set aside a search warrant, and to direct the return of 
property taken under this search warrant from the factory of Rosen- 
wasser Bros., Incorporated, one of the défendants in the case. 

The record shows that complaint was presented to a United States 
commissioner against Rosenwasser Bros., Incorporated, with relation 
to a charge of conspiracy which it was alleged had been formed and 
carried ont by the corporation with certain of its employés and certain 
inspectors and officers of the United States, who were concerned with 
government contracts in the process of fulfillment by the corporation. 

[1] This search warrant was issued under the provisions of Act 
June 15, 1917, c. 30, tit. 11, §§ 1-3, 40 Stat. 228, and the particular 
ground upon which the search warrant was issued is that of section 
2, par. 2: 

"When the property was used as the means of coramitting a felony." 

Section 3 provides: 

"A search warrant cannot be issued but upon probable cause, supported b.y 
affidavlt, naming or descrlbing the person aud partieularly des<,Tibing the 
property and the place to be searehed." 

For the purpose of this motion it may be assumed that the other sec- 
tions of this statute hâve been substantially complied with, that the 
property seized has been inventoried, that the return of such papers 
as are not material to the criminal charge has been secured through 
the act of the commissioner, and that the books and papers necessary 
to the ordinary conduct of the défendant company's business hâve been 
made available to them. 

The only question presented is whether probable cause as to the 
commission of a crime was shown in such a manner as to meet the 
requirements of the provisions of articles 4 and 5 of the Constitution, 
forbidding unlawful searches and seizures and securing protection 
against compulsory incrimination. 

(g=»For other cases see same topic &. KEY-NUMBBR in ail Key-Numbered Digests & Indexes 



IN EE K08ENWASSER BROS. 173 

A motion such as the présent could be made as the law stood be- 
fore the enactment of the présent statute. United States v. Wilson, 
(C. C.) 163 Fed. 338; United States v. McHie (D. C.) 194 Fed. 894; 
Weel<s V. United States, 212 U. S. 383, 34 Sup. Ct. 341, 58 L. Ed. 
652, U. R. A. 1915B, 834, Ann. Cas. 1915C, 1177. 

The situation has not been changed in this respect by the statute of 
June 15, 1917. The varions sections j^iving the commissioner the 
power under the warrant to détermine whether probable cause actual- 
ly exists, and to pass upon the materiahty of the articles seized, do not 
restrict the right of the court to consider whether the record shows a 
basis for the entire proceeding. If there was no probable cause for 
the issuance of the original search warrant, the court can still set aside 
the entire action. In re Veeder (C. C. A. 7th Circuit) 252 Fed. 414, 
— C. C. A. ; United States v. Friedberg (D. C.) 233 Fed. 313. 

[2] Probable cause must be shown from the facts alleged. It is not 
suiîicient to aver nothing beyond the belief of an individual that such 
facts could be set forth. The conclusion from the averments of facts 
must be that of the magistrate, and not the opinion of the afiRant. 
United States v. Tureaud (C. C.) 20 Fed. 621 ; United States v. Bau- 
mert (D. C.) 179 Fed. 735, and cases therein cited. 

But the averments of facts need not be by an eyewitness. Alléga- 
tions on information can be stated, if the facts so referred to and the 
source of the information are stated. The expression of belief in 
those facts is customary and required, but does not of itself consti- 
tute an allégation which will take the place of the statement of the al- 
leged facts themselves. Beavers v. Henkel, 194 U. S. 73, 24 Sup. 
Ct. 605, 48 L. Ed. 882. 

But the évidence need not be given in détail, nor need the alléga- 
tions be made by ail the parties who will be called to prove them at 
the hearing, A direct affidavit that facts exist from which probable 
cause is inferable is sufficient. So is a statement that information as 
to the facts has been obtained from named sources, if the facts are re- 
cited. Beavers v. Henl<el, supra, 194 U. S. at page 86, 24 Sup. Ct. 
605, 48 L. Ed. 882. 

[3] In the case at bar a search warrant and a warrant of arrest 
were issued and executed together. The corporation could not be 
arrested in corpore. But some of the individual défendants were ar- 
rested at the time of executing the search warrant, and notice was 
then given that the corporation was a party défendant. No question 
arises as to the right to take corporation records, which would be évi- 
dence against the individuals. Wilson v. United States, 221 U. S. 
361, 31 Sup. Ct. 538, 55 L. Ed. 771, Ann. Cas. 1912D, 558; Dreier 
V. United States, 221 U. S. 394, 31 Sup. Ct. 550, 55 L. Ed. 784. Nor 
can the individuals or the corporation object that the papers taken 
from them might be évidence against the corporation. Haie v. Hen- 
kel, 201 U. S. 43, 26 Sup. Ct. 370, 50 L. Ed. 652 ; Wheeler v. United 
States, 226 U. S. 478, 33 Sup. Ct. 158, 57 L. Ed. 309. 

[4] If the corporation can be charged with conspiracy, it must still 
produce its books on the service of lawful process. Haie v. Henkel, 
supra. But it can object to being unlawfuUy searched, or compelled 
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to produce évidence against itself, by methods outside of the law. 
Individual défendants hâve the same right. Each daim of right must 
be considered by itself. The affidavit upon which the search war- 
rant was asked was not the only paper before the commissioner. He 
had the complaint and affidavit upon which the warrant of arrest was 
sought. Both of thèse could be, and in fact were, used in determining 
probable cause. Thèse papers together make eut a showing of proba- 
ble cause as to the existence and place of keeping of the papers sought 
and as to the commission of the crime charged. 

[5] But the commissioner in the search warrant does not specifical- 
ly recite the affidavits so used, nor does he state that he finds probable 
cause for the charge of conspiracy. His language is merely in the 
form of a conclusion, as follows : 

"Whereas, complaint on oath and in writing has tliis day been made be- 
fore me * * * by Franlilln Ford, alleging tbat he has reason to belleve 
and that he does believe that certain jiroperty was used as a means of com- 
mltting a felony, to wit, a conspiracy to defraud the United States, a viola- 
tion of section 37, C. C. of the United States," and that "the said above 
property Is and is concealed in the quarterniaster's subdepot loeated at Jack- 
son avenue and Queen street, Long Island City." 

But this includes the allégation that the property was used in the 
commission of a "conspiracy," and necessarily includes the finding of 
the éléments of a conspiracy charge. 

If the commissioner had stated that he was acting upon two com- 
plaints, one showing grounds for the issuance of the search warrant, 
and one showing probable cause for believing that a felony had been 
committed, by means of the papers and records sought, the only ques- 
tion would be the sufficiency of the showing made by both complaints. 

Viewed in this light, the warrant of search was issued on verified 
statements sufficient to comply with the statute. When viewed from 
the allégations of the single paper, generally referred to as the com- 
plaint for the search warrant (the affidavit as to the whereabouts and 
existence of the papers sought), the lack of a showing of probable 
cause of the commission of a crime would be apparent. But under 
the circumstances of the issuance of both warrants in this case, the ac- 
tion of the commissioner was justified in law, and the government is 
not estopped from relying upon the entire record, by the failure of 
the commissioner to clearly state that his conclusions are not drawn 
from one complaint or one affidavit alone. 

A warrant of arrest need not be as explicit or full as an indictment 
in setting forth the entire charge, and so a search warrant need not 
cover ail the requisite preliminaries in its récitals, if the crime is defi- 
nitely shown, and if the conclusion of the commissioner that probable 
cause exists is so stated that the papers upon which it is based can be 
identified as having been before him at the time, and if the names of 
the affiants are set forth (section 6) : 

"If the * • * commissioner is thereupon satisfied of the existence of 
the grounds of the application or that there is probable cause to belleve 
their existence, he must issue a search warrant, * * * statlng the par- 
ticular grounds or probable cause for its issue and the names of the persons 
whose affidavits bave been taken." 
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Thèse affidavits need not be served, but tbe warrant must be (sec- 
tion 12), and the originals are of course a part of the record, which 
must be preserved and should be filed with bis return (section 17). 

In this case the défendants bave been misled by the use of the word 
"complaint," as if but one afïîdavit were ref erred to, when in f act there 
were three made by the same party. But no wrong bas been inflicted 
thereby, and the gênerai statement of the commissioner is broad 
enough to cover the défendants' rights, although not so worded as to 
make plain, upon the face of the warrant, the exact way in which the 
requirements of section 6 were met. 

The court in the Veeder Case, supra, fôund that an allégation of 
belief as to the materiality of the papers sought was insufficient from 
which to find probable cause, when the list included papers of which 
the affiaut liad obtained merely a glance and which were not specifically 
described. The court comments upon the impossibility of determining 
whether a list of office books, copy of the smoke and wide tire ordi- 
nances, and Mr. Veeder's office keys were means used in the com- 
mission of the crime of controlling the price of beef by certain packers. 

In the présent case the affidavit is worded in much the same man- 
ner, and the Veeder décision does not seem to bave been made use 
of to avoid the présentation of a similar objection. 

[6] But it cannot be held that an affidavit for the purpose of show- 
ing probable cause must set forth the entire détails for exactly passing 
upon the materiality of every document which the search warrant 
might properly produce. General allégations showing materiality to 
the issue would seem to be sufficiently spécifie, and such books and 
papers as bave been used in the business routine are not to be thrown 
out as irrelevant and immaterial in the sensé in which those faults were 
found by the court in the Veeder Case. It cannot be held that no dis- 
crétion in searching (or even no search) for objects which may ulti- 
mately prove immaterial can be allowed, and that the affidavits must 
cover every such possibility. The language of the statute providing 
for the return of articles of this category indicates the proper limita- 
tions which the court found were exceeded in the Veeder Case, The 
papers searched for under the présent warrant appear from the affi- 
davits to be in substance material, and the warrant is not therefore 
fatally defective in this regard. 

On the entire record the motion will be denied. 



BRIGHT et al. v. VIRGINIA & GOLD HILL WATER CO. 
(District Court, D. Nevada. October 17, 1918.) 

1. OOBPOBATIONS ©=3397 — AQE.\T OF CORPORATION. 

One is an agent, whether he is acting for a natural person or a cor- 
iwration; the fact the principal is artificial not interfering with the 
status of the agent. 

2. WrTNESSES <®=>144(13) — Competency — Transaction with Person Sinoe De- 

CEASED. 

Under Rev. Laws Nev. § 5419, declaring no person shall be allowed to 
testify when the other party to the transaction is dead, one party to an 
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arrangement with a corporation cannot tcstlfy thorelo after deiith of tlio 
corporate représentative, for such représentative was tlie otlier party to 
the transaction. 

At Law. Action by Rose Bright and others against the Virginia & 
Gold Hill Water Company. On objection to testimony. Testimony 
excluded. 

H. V. Morehouse, of Reno, Nev., for plaintiffs. 

Cheney, Downer, Price & Hawkins, of Reno, Nev., for défendant. 

FARRINGTON, District Judge (orally). It appears that in 1880, 
Mrs. Raffetto, her husband, and brother were living on the ranch under 
discussion. Mrs. Raffetto says she owned an interest in the property. 
I hâve not examined the record, but counsel hâve stated, and the state- 
ment has not been questioned, that this property, or a portion of it, was 
deeded to her in January, 1881, and that this transaction, in regard to 
which her testimony is offered, occurred something like 37 years ago. 
I assume that Mrs. Raffetto was interested in the property at the time, 
and therefore interested in the water. Mrs. Raffetto says the wa- 
ter in a ditch owned by the Water Company escai>ed and ran over the 
Raffetto ranch, doing a large amoimt of injury, and that Mr. Overton, 
the superintendent of the company, visited the premises, and there was 
some sort of an arrangement, conversation, or transaction among thèse 
four persons — Mrs. Raffetto, her husband, and her brother, on the 
one side, and Mr. Overton, on the other. Mr. Overton is dead. De- 
fendant objects to the testimony of Mrs. Raffetto as to what occurred 
on that occasion, on the ground that, inasmuch as death has closed the 
lips of Mr. Overton, Mrs. Raffetto's lips also are closed. 

There was a time when interested parties were not permitted to tes- 
tify in law cases ; their lips were closed, because tliey were interested. 
That was the common-Iaw rule for 200 years. During that period a 
man accused of crime in England was not permitted to testify in his 
own behalf in a criminal trial. This law was altogether too drastic; 
hence Lord Denman's Act, and similar législation in England, follow- 
ed by like statutes in America, which permit interested parties to tes- 
tify, save in certain cases. The différence in the statutes is the différ- 
ence in the exception. At one time there was a fédéral statute regulat- 
ing the matter, but that statute has been repealed, and now the nation- 
al courts must conform tO' and follow the state législation. It is not 
a question as to what is just or unjust; it is simply a question as to 
what the law is. 

It is easy to see how the law as it is written can operate unjustly in 
certain cases. For instance, you and I enter into a contract ; I die, and 
the law says you cannot yotirself testify as to the terms of the contract. 
It does not say you cannot prove your contract ; it simply says you 
cannot testify; it closrs 3rour mouth, because death has closed mine. 
It may thus operate to prevent you from establishing your claim. 

[1, 2] The statute of Nevada reads as follows : 

"No person sliall be allowed to testify whcn tiie other party to tlie trans- 
action is dead." 2 R(;v. I^aws Nev. § 5419. 
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Unquestionably the Législature intended by that language to shut 
out testimony in certain cases, and it is for the court now to détermine 
whetlier the statute applies to the case in hand. The statute was not 
always in its présent form. Originally it read thus : 

"AU persoiis witliout exception, including puriies to or those Intei-ested iu 
tlie suit, except where the adverse party is dend, or where the opposite party 
sliall be the admiiiistrator, exeeutor or légal rei)resentarive of a ileceased i^er- 
son, may be witiiesses." St. 18G1, e. Ij03, § 340, as aiiieiided by St. 180i4, c. 58. 

Any person could be a witness, except where the adverse party was 
dead, or where the opposite party was an administrator or an executor. 
The Législature evidently was not satisfied, se a few years later it 
adopted a statute reading as f ollows : 

"No person shall be allowed to testify * * * when (he other i)arîy 
to tlie traii.saction, or opposite party in tlie action, or th(> ])arty for whoso 
immédiate benefit the action or proceedins is prosecuted or del'ended, Is the 
représentative of a deceased person." 1 Comp. Lavvs 1873, § 1440. 

In this statute the controUing factor is the opposite party. If he is 
the représentative of a deceased person, the testimony will be exclud- 
ed; if he is not the représentative of a deceased person, the testimony 
will be admitted. 

While this statute was in force, the case entitled Vesey v. Benton, 
13 Nev. 284, was decided. The controversy arose in this county — I 
présume the Benton referred to is "Doc" Benton. H. M. Vesey enter- 
ed into a contract with Benton, whereby Benton was to furnish board 
for a number of men ; in making the contract E. A. Vesey acted as 
agent for his brother, H. M. Vesey, who soon after died. The deceased 
brother was the principal in the contract ; the living brother, as agent, 
had arranged the contract with Benton. E. A. Vesey, the agent who 
arranged the contract, having been appointed administrator of his 
brother's estate, brought an action against Benton on the contract. As 
the représentative of a deceased person, he was allowed to testify, but 
Benton's testimony was excluded ; he could not testify, because the 
opposite party to the contract was dead, and the party opposite to him 
in the suit was the représentative of a deceased person. It was a pe- 
culiar situation. Under the plain letter of the statute, one of the men 
actuall_> engaged in making the contract was permitted to testify, while 
the testimony of the other was excluded. The case was appealed, and 
the Suprême Court, speaking through Judge Hawley, criticized the 
statute severely, but said it was the law, and there was no escape f rom 
it ; if the law was wrong, the f ault was the f ault of the Législature ; 
the court was bound to follow the statute as it was written. 

Reading again the présent statute, "No person shall be allowed to 
testify when the other party to the transaction is dead," the first ques- 
tion is: Was Mrs. Raffetto a party to the transaction? x'Vnd the next 
question is: Was Mr. Overton a party to the transaction? 

The Législature undoubtedly used the term "other party to the trans- 
action" advisedly. If it had intended "when the other party to the 
contract," or "the other party to the suit" is a deceased person, it 
certainly would hâve said so. The word "transaction" is more compre- 
hensive than the word "contract." It must be given a broader interpre- 
254 F.~12 
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tation than would be given if the statute said "when the other party to 
the contract" is dead. 

In this case there was a transaction, and Mrs. Raffetto was a party 
to it. If I understand her testimony, she was interested in the ranch 
at the time, owned a part of it, and therefore was interested in the 
water ; she took an actual part in the conversation with Mr. Overton, 
and in arranging the contract regarding which she is asked to testify. 

As to Mr. Overton, Mrs. Raffetto says he was superintendent of 
the Company. Objection was made that this cotild not be so proven. 
If Mr. Overton was not the agent of the company, not its superintend- 
ent, it is difficult to see how he could bind the corporation ; he must 
hâve had some authority to do so. He must hâve been a représentative 
of the corporation ; otherwise, there was no contract which could bind 
the company. If he was the agent of the company, then is he the 
other party to the transaction? 

In the case to which I referred a few moments ago, Vesey v. Ben- 
ton, the arrangement between Benton and the surviving brother, the 
agent for the dead principal, is characterized as a transaction. The 
court says, "The other party to the transaction is E. A. Vesey ;" that 
is, the agent who negotiated the contract. 

In Crâne & Co. v. Gloster, 13 Nev. 279. Judge Beatty says: 

"Under the old law, if A., by his agent, contracted with B., and his agent 
died, in an action on the contract after the death, of the agent, B. could not 
tiave testified, because of the deatli of the 'other party to the transaction.' " 

A man is an agent, whether he is acting for a person or for a cor- 
poration. The fact that the principal for whom he acts may be an 
artificial rather than a natural person does not affect his status as ah 
agent. If, as agent, he arranges a contract for his principal, he is one 
of the parties to the transaction, within the meaning of the statute. 

In Carroll v. United Railways of St. Louis, 157 Mo,. App. 247, 137 
S. W. 303, cited by défendant, there is an interprétation of a similar, 
but less comprehensive, statute. Doubtless, if the Suprême Court of 
Missouri, when passing on the question, had been obliged to apply the 
Nevada statute to the facts, it would hâve corne to precisely the same 
conclusion it did in that case. There the statute read : 

"When one of the parties to the contract, or to the cause of action, Is dead, 
the otlier party to the cause of action, or to the contract, cannot testify." 

In that case the transaction did not occur between the original par- 
ties to the contract. On one side was a woman who had been in- 
jured, and on the other a corporation through whose négligence the 
injury was supposed to hâve occurred. The transaction was the 
fact that the lawyer for the plaintiff, the injured woman, tendered cer- 
tain moneys to the attorney for the company; the attorney for the 
compamy died, and the court said the lawyer for the plaintiff could not 
testify as to that matter ; death had closed the mouth of one party to 
the transaction, and the law would close the mouth of the other. The 
-Word "transaction" does not occur in the Missouri statute; the term 
used is "parties to the contract, or to the cause of action." 

Counsel puts much reliance on the décision in Burgess v. Helm, 24 
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Nev. 242, 51 Pac. 1025. Burgess daimed to hâve entered into a con- 
tract with Mrs. William McDonald for services ; Mrs. McDonald 
died, and Mr. Helm became her administrator. Burgess brought a 
suit against the estate. He sought to establish the contract between 
himself and Mrs. McDonald, not by his own testimony, but by the tes- 
timony of third parties as to conversations with Mrs. McDonald after 
the contract was supposed to hâve been entered into, in which she 
made admissions as to its terms. The administrator objected to the 
testimony, because the third parties who were testifying to thèse con- 
versations were parties to the transaction — that is, to the conversa- 
tions — and Mrs. McDonald, the other party, was dead; but the 
court said "No," the transaction was the contract between Burgess 
and Mrs. McDonald, therefore Burgess could not testify, but the tes- 
timony of his witnesses was admissible. 

If the rule had heen construed as broadly as Mr. Helm contended 
for in that case, it would practically, as counsel for plaintifïs in this 
case suggests, make it impossible to prove a daim against a dead man. 
I think the décision in the Burgess Case was correct, but it does not 
fit this case; therefore I am constrained to sustain the objection made 
to the testimony of Mrs. Raffetto. 

The controUing factor in this conclusion is the language of the stat- 
ute itself : 

"No person shall be allowed to testify when the other part}' to the trans- 
action is dead." 

If the Législature had intended "the other party to the contract," 
it would hâve said so ; if it had intended "the other party to the suit,"' 
it would hâve said so. In view of the many changes made in the act 
since its first adoption, we cannot assume that the last amendment was 
made otherwise than deliberately and advisedly. 



lANCASTER et al. v. POLICE .TORY, PARISH OF AVOYELLES, STATE 

OF LOUISIANA, et al. 

(District Court, W. D. Louisiana. December 7, 1917.) 

1. Appearance iS=32.' — Effect— Trregularities— Ancillary Bill. 

Where ail parties were properly served and appeared. it is Immate- 
rial to the jurisdietion of the court that suit was by ancillary bill. 

2. Statdtes <&=>63 — Invalidity— Effect. 

Where a statute providing for élections for spécial road taxes was 
invalid, those objecting to the tax were not restrieted to the time al- 
lowed by statute to attack the same. 

3. HiGHWAYs <S=>148 — Road Taxes — Injunction — Adéquate Remedy at 

Law. 

As there Is no right in Liouisiana to recover a state tax paid under 
protest, a suit to enjoin the collection of spécial road taxes cannot be 
disraissed on the ground of an adéquate remedy at law, for the remedy 
at law must be as practieal and efficient as the remedy in equlty. 

4. CoNSTiTDTioNAL Law <S=>290(3) — DuB Pbocess — Notice of Tax Election. 

Act Ia. No. 256 of 1910, amended by Act No. 218 of 1912, together 
with Act No. 183 of 1914, and Act No. 199 of 1916, ail relating to the 

©EsFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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formation oî road districts and élections for si)Pcial taxes tliorein, thougli 
not provlding for notice before création of tlie taxing district, are not 
invalid, as violative of tlie Fourteeutli Amendment, as denying due pro- 
cess, as the ac-ts provide for notice of subse<iuent pi'oceedings. 

5. CouBTa iS=366(6) — Fedebal Courts— Précédents. 

Décision of the Suprême Court of Louisiana, holding valid Act No. 
1G9 of 191C, relating to spécial road districts, etc., is binding on tlie 
fédéral courts. 

6. HiGHWAYS <3=3l22 — Road Taxes — Constitution. 

Const. La. art. 291, amendment of 1912, which was incorpora ted 
In Const. La. 1913 as article 292, held to ainend articles 232 and 281, 
so as to allow police juries to create a road district composed of parts 
of two or more wards, and submit to it a proposition for spécial taxes. 

7. HiGHWATS tg=»135 — Road Districts^Special Taxes. 

Const La. art. 281, granting parislies, scbool districts, road districts, 
etc., the right, when duly autborizod by élection, to assess spécial tax- 
es, provided such taxes for ail purposes set fortli shall not exeeed 10 
mills, etc., allows a road district, though overlapping property incor- 
pora ted into school districts, to le^y taxes up to the maximum allowed, 
etc. 

8. HiGHWAYS <g=>122 — Statute— Construction. 

In view of tlie public benefit to be derived from good roads, the road 
laws of Louisiana relative to taxation should be construed, if possible, 
so as to harmonize inconsistencies. 

9. Higiiwats iS=390 — Road Districts. 

TJnder Act La. No. 250 of 1910, amonded by Act No. 218 of 1912, to- 
gether with Act No. 183 of 1914 and Act No. 199 of 1916, hcld, that po- 
lice juries are authorized to create road districts, thiit a district can be 
clianged for conveuience, etc., that after the act of 191G, and prier to 
orgnnization of board of supervisors, the police jury could act, and its 
acts niight be ratitied by the board when organized, etc. 

10. HiGHWAYS <S=>13S — Road Distkicts — Taxes. 

Spécial road taxes, levied by the police jury in accordance with an 
élection held in a duly creatod Loui.siana road district, held valid. 

11. HiGHWAYS <s=3l3S — Road Districts — Taxes. 

Where a second Louisiana road district was creatod, embracing ail 
the territory of another, in wliich an élection provlding spécial taxes 
had carried, levy of tax In accordance with the élection was invalid. 

12. HiGHWAYS cg=>148 — Road Districts— Taxes. 

Tax levied on property in a road district hcld valid, and not subject 
to attack ; any action on ground of irregularity in calling the eleclion 
being barred by prescription of 60 days prescribed by Act La. No. 250 
of 1910. 

13. HiGHWAYS (S=3l38^ — Road Districts — Taxes. 

Spécial road tax assessed by the assessor hcld invalid ; police jury 
having created another district, einbraciiig old district, after élection. 

14. HiGHWAYS <®=3l38 — Road Districts — Spécial Taxes. 

A spedal road tax for a Louisiana road district, to be valid, must be 
assessed by the police jury, instead of tiie board of supervisors. 

In Equity. Ancillary bill by J. L. Lancaster and another, receivers 
of the Texas & Pacific Raiiway Company against the Pohce Jury, Par- 
ish of Avoyelles, and others, filed in the receivership proceedings of 
B. F. Bush, receiver of the St. I^ouis, Iron Mountain & Southern Raii- 
way Company, against the Texas & Pacific Raiiway Company. Decree 
in part for complainants in the ancillary bill, and bill in other respects 
dismissed. 

^=s>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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This Is an applicatifiii for an injnnctio'n to prevent the levy and collec- 
tion of certain road taxes. Article 232 ot" the Constitution of Louisiana olî 
1898 vests auttiority in any parisli, municipal eonjoration (Orléans excepted). 
ward, or scliool district to levy a spécial tax for tUe iiurpose of ereetiug 
public buildings, schoolhouses, bridges, etc., and other works of permanent 
public improvemeiit, on the approval oC a nia.iority in number and value of 
the property taxi>ayers of the subdivision voting at an élection. The amount 
of this spécial tax and the number of years it is to run is fixed by the élec- 
tion. 

Article 281, § 1, of the said Constitution, amendment of 1912 (Act No. 132 of 
1912), authoi'izes the same subdivisions, and in addition road and snbroad 
districts, to incur debts and issue negotiable bonds therefor, not exceeding 
10 per cent, of the assessed value of the property in such subdivision, and 
to impose and collect taxes, not exceeding 10 mills in any one year, for the 
purpose of paying such bonds and interest, after an élection, the same as pro- 
vided for by article 232. This article provides for 30 days' publication 
of notice of the élection. 

In line with thèse two articles of the Constitution, the Ix)uisiana Législa- 
ture adopted Act No. 256 of 1910, amended by Act No. 218 of 1912, which 
provides tbat parishos, ^^■ards, and road districts are political subdivisions 
of the statc, and niay levy spécial taxes, not exceeding the limits fixed by 
the Constitution, incur debt. and issue negotiable bonds therefor, not exceed- 
ing 10 per cent, of the assessed value oC tlio property in the subdivision. The 
act vests the police .iury with authorlty to call élections and levy the taxes, 
and goes into elaborate détails as to the metbod of calling and holding élec- 
tions and for the levying of the taxes and the issuing of the bonds. This act 
provides for the publication of the varlous steps taken, and specially pro- 
vides (section 17) "that, for a period of sixty days from the date of the pro- 
mulgation of the resuit of any such élection, any person in interest sliall bave 
the right to contest the legality of such élection for any cause, after which 
time no one shall hâve any cause of action to contest the regularity, for- 
mality, or legality of said élection for any cause whatever." 

Article 291 of said Constitution, amendnnHit of 1912 (Act No. 236 of 1912), 
authorij;es the police jaries of the state (the governing bodies of the par- 
ishes) to forni their respective parishes into road districts, and, in addition 
to certain specified taxes, to imriose other taxes for the construction and 
maintenance of public roads and bridges, and to incur debt and issue bonds 
therefor, "in the manner a]ul to the extont authovized under the provisions 
of articles 233 and 281 of the Constitution and the statutes adopted to car- 
ry them into effect." Thèse articles are now incoriioratcd in the Constitution 
of 191". Article 291 is Consolidated with old article 292, and bears the num- 
ber 292. Articles 232 and 281 retain their same mmihers. 

Following the adoption of thèse laws the Txiuisiana Législature enacted 
Act No. 183 of 1914, which authorizes tlie varions police juries to divlde 
their parishes into road districts on their own initiative, and requires them 
to do so on the pétition of not less tlian 2.5 per cent of the property owners, 
résident and nonresident, in the proposed district, and authorizes them to 
divlde a road district into subdi stricts on the jictllion of 50 per cent, of the 
said property owners. Tlie act constitutes the police .niries the governing 
body of the road districts, and gives them Ibe right to call élections and levy 
taxes according to the provisions fif Act No. 256 of 1910. 

Thereafter, by Act No. 199 of 191G, which became effective July 31, 1916. 
the Législature amended certain sections of Act No. 183 ot 1914, to cre- 
ate a new- goveniing body for road districts, ealled a board of suiiervisors. 
consisting of the police juror or jurors and the member or menibers of tiie 
scbool bf)ard representing the ward or wards of which tlie district is 
made ui>, and one other member, to be appointed by the police jury, and 
creating it a public coriwration, and generally vesting it with the same 
power as to public roads formerly in the riolice .iury. is act, however, has 

no repealing clause. No part of Act No. 2,56 of 1910 is amended or repealed, 
and sections 1. 7, 9, and 10 of Act No. 183 of 1914; are not amended. By 
thèse sections the ])olic(> ^wy still créâtes the road district, provides the 
spécifications for constructing the road, and levies tlio tax, and the sher- 
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iff collects the tax, Aet No. 183 of 1914 and Act No. 199 of 1916 Rave Deen 
repealed by Act No. 30, Ex. Sess. 1917, but that is Iramaterial to this case. 

The receivers of the Texas & Pacific Railway Company hâve filed an ancll- 
lary bill, in the rec-eivership proceedings, against the .sheriff, ex officio tho 
tax collector, the assessor, and the police jury of Avoyelles parish, La., and 
against the boards of supervisors of fonr road districts of sftld parish, to 
wit. Nos. 11, 14, 16, and 17, by thelr proper désignations. The pleadlngs are 
voluminous, but, brlefly stated, the bill sets up the various aets of the police 
jury and of the said boards of snpervisors relative to the levying of tne 
taxes complained of, charges the iUegality of the articles of the Constitution 
and législative enactments of Louisiana enumerated above, as violative of 
the Fourteenth Amendment of the Constitution of the United States, as not 
afifording due process of law, because they fail to provide for notice to plain- 
tiffs before levy and collection of the taxes complained of, charges specially 
the Invalidity of Act No. 199, supra, as in violation of the Constitution of 
Louisiana, and allèges various Irregularities in the i)roeeedings to impose the 
taxes, entitling plaintifCs to an injunction in any event. The prayer Is 
that article 292 of the Constitution of Louisiana, Act No. 183 of 1914, and 
Act No. 199 of 1916 be declared nuU and void, that défendants be perpetual- 
ly restrained from levying, for the year 1916 and subséquent years, any taxes 
under said laws and the proceedings complained of, for an injunction against 
the sherifC to prevent the seizure and sale of plalntiff's property to satisfy said 
taxes, and for an injunction pendente lite to the same eiïect. Various objec- 
tions, to be later referred to in the opinion, and answers asserting the validity 
of the said laws and legality of the proceedings under them, hâve been filed by 
the défendants. 

The application for a prellminary Injunction was heard by three judges 
under the provisions of section 266, Judieial Code (Act March 3, 1911, c. 231, 
3i6 Stat. 1162 [Comp. St. 1916, § 1243]). Owing to unavoidable delays in 
completing the records on that hearing, no décision has been rendered by 
the spécial tribunal. The case was then referred to a master to flnd the 
facts, and is now before me on the merits, on the record and the master's 
report. 

Substantially three questions are presented: First, whether the laws above 
noted afford due process of law in the levying of the taxes ; second, whether 
the said législative acts are valid, when measured by the Constitution of 
Louisiana ; and, third, whether the provisions of the Louisiana law bave been 
suffieiently observed to validate the taxes levied and bonds issued. Four other 
suits of a simllar charaeter were argued and submitted at the same time, 
and will be largely controlled by the décision in this case. 

Thomas J. Freeman and Howe, Fenner, Spencer & Cocke, ail of 
New Orléans, La., and Wise, Randolph, Rendall & Freyer, of Shreve- 
port, La., for plaintiffs in rule. 

G. L,- Porterie, of Marksville, La., and H. L. Favrot and Lewis R. 
Graham, both of New Orléans, La., for défendants in rule. 

FOSTER, District Judge (after stating the facts as above). The de- 
fendants, in the form of pleas and demurrers, long since abolished by 
the equity rules, raise various preliminary objections, to wit, multi- 
fariousness, misjoinder, the prescription of 60 days created by the 
Louisiana statutes, want of jurisdiction ratione materia and ratione per- 
sonas, and that the plaintiffs hâve an adéquate remedy at law. None 
of the objections are pleaded in the answers or by motion to dismiss, 
and ail of them might be overruled without further comment. Nev- 
ertheless, though inartificially presented, in order to décide the issues 
squarely, the objections noted hâve been considered. 

[1, 2] A fédéral question is seriously raised. The amount involved 
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cxceeds $3,000. Ail the parties défendant are domiciled in the West- 
ern district of Louisiana. The assessor and the sheriff, respectively, 
assess and coUect ail the taxes. The police jury and the board of super- 
"visors are parties in interest. It is immaterial that the suit is by an- 
cillary bill, as ail parties are properly served and hâve appeared. If 
the laws complained of are void, the prescription of 60 days falls with 
theni. The first five objections are clearly without merit. 

[3] The last-mentioned objection has been pressed in argument, 
however, and it is proper to say it is not well taken, for the f ollowing 
reasons: It is well settled that the remedy at law, to oust the juris- 
diction in equity, must be as practical and efficient to the ends of jus- 
tice and its prompt administration as the remedy in equity. Tyler v. 
Savage, 143 U. S. 95, 12 Sup. Ct. 340, 36 L. Ed. 82. It is conceded by 
défendants in their brief that in Louisiana, as distinguished f rom other 
States, there is no right to recover a state tax paid under protest ; but 
a distinction is sought to be made with regard to a tax imposed by a 
municipal corporation or a political subdivision. A number of cases 
hâve been cited, but, except as to one, to be later noted, they tend to 
uphold the jurisdiction in equity, as ail of them woitld hâve been équita- 
ble actions in the fédéral courts. The erroneous impression of de- 
fendants is created by the confusion of légal and équitable remédies in 
Louisiana in one System under the civil law. The case mainly relied 
on by défendants is Constant v. East CarroU Parish, 105 La. 285, 29 
South. 728. In that case the question of the right to sue to recover 
back the amount of the tax was not raised. Clearly, it could be waived. 
On the other hand, in the later case of Sims v. Village of Mter Rouge, 
141 La. 91, 74 South. 706, the question was sharply presented by an ex- 
ception of no cause of action, which was sustained by the Suprême 
Court. The objections will be overruled. 

[4] On the merits, the first point made by plaintiffs is that the laws 
relative to taxation for road purposes, enumerated above, do not pro- 
vide for adéquate notice to property owners before the taxing subdi- 
vision is created, and that the opportunity is not presented to protest, 
and to show that no benefit will be derived by them, this especially af- 
fecting nonresidents and corporations, who hâve no voice in the élec- 
tion ; that, therefore, thèse laws are violative of the Fourteenth Amend- 
ment of the Constitution of the United States. This contention is with- 
out merit. It is true no notice is given before the création of the tax- 
ing district and the calling of the élection, but after that there is ample 
notice of every step in the proceedings, and an opportunity is aflforded 
to test the vahdity of the proceedings in court. It is not essential to 
due process of law that the person taxed should hâve notice of every 
step in the proceedings, and notice by publication may be sufficient. 
McMillen v. Anderson, 95 U. S. 37, 24 L. Ed. 335 ; Davidson v. New 
Orléans, 96 U. S. 97, 24 L. Ed. 616. 

[5] Of the local questions presented, the first is that no other gov- 
erning bodies than police juries and municipal corporations hâve au- 
thority under the Constitution to submit a proposition with référence 
to spécial road taxes, and hence Act 199 of 1916, vesting the power in 
boards of supervisors, is void. The Suprême Court of Louisiana has 
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answered this in the négative. Lebeau v. Police Jury, 140 La. 172, 72 
South. 914; Bolinger v. Police Jury of Bossier Parish, 141 La. 596, 
75 South. 423. Thèse décisions I am bound to follovv. 

[6] The next proposition to be considered is plaintiffs' contention 
that the police jury could not create a road district composed of parts 
of two or more wards and submit to it a proposition to levy a tax, incur 
debt, and issue bonds, because by article 232 of the Louisiana Constitu- 
tion such a proposition can only be submitted to a parish, municipality, 
ward, or school district, and in creating road districts by virtue of arti- 
cle 292 the police jury must do so comfonnably to article 232. It is 
clear, however, from a reading of the articles, that articles 232 and 281 
were only intended to be controlling as to the amount and method of 
levying the tax, and not as restricting the police jury in any way in 
the formation of road districts. Furthermore, the Suprême Court of 
Louisiana has held, construing article 292, that it must be considered 
as amending articles 232 and 281 in so far as their provisions conflict. 
City of Lafayette v. Bank of Lafayette, 137 La. 96, 68 South. 238. I 
hâve no hesitancy in following this décision. 

[7] Further, it appears that some of the road districts overlap ter- 
ritorially the same property incorporated into school districts. The 
total spécial taxes assessed for school and road purposes exceed 10 
mills on the dollar, and the total amount of bonds issued exceed 10 per 
centum of the assessed valuation of the property contained in the road 
district. It is contended by plaintiffs that this exceeds the limitations 
imposed by the Constitution of Louisiana. Article 281 of the said Con- 
stitution, after granting the right to parishes, school districts, road dis- 
tricts, etc., when duly authorized by an élection, to issue bonds and 
assess spécial taxes, says: Provided the spécial taxes "for ail purposes 
as above set forth" shall not exceed 10 mills on the property in such 
subdivision, and the total amount of bonds "for ail purposes" shall nev- 
er exceed 10 per centum of the assessed value of the property in such 
subdivision. It is contended the words "for ail purposes" means for 
school and road purposes together. I think, however, the words should 
be held to mean for ail purposes for which the particular subdivision 
was created. For instance, road districts are authorized to construct 
and maintain roads, provide a sinking fund, and pay the interest and 
principal of bonds. Thèse various matters make applicable the limita- 
tion. This is the interprétation put on similar provisions of the Con- 
stitution of 1879 by the Suprême Court of Louisiana. Washington 
State Bank v. Baillio, 47 La. Ann. 1471, 17 South. 880. 

[8, 9] Proceeding with the local questions, it is argued by plaintiffs 
that, if Act No. 199 of 1916 is void, anything donc by the board of 
supervisors created by that law is the action of unauthorized individ- 
uals, and no valid tax can be predicated upon it, and, conversely, if 
said act is valid, anything done by the police jury after the said act be- 
came effective is void, for the same reasons. Without doubt tue Lég- 
islature, by adopting Act No. 199 of 1916, very much com]jltcated the 
none too clear road laws of Louisiana ; but, considering the great bene- 
fit to be derived by the nation, the state, and the gênerai public by the 
building of good roads, it is the duty of the court to bring order out 
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of chaos, if possible. Construing the road laws of Louisiana^ the Su- 
prême Court of Louisiana, in the case of Crow v. Board of Supervis- 
ors, etc., 141 La. 1017, 76 South. 182, held: That police juries are au- 
tliorized to create road districts ; that a road district, once f ormed, may 
be changed for the convenience or advantage of the public ;. that, when 
a district is included in the territory of another, it ceases to exist ; that 
the spécial taxes voted must be levied by the police jury; that after 
Act No. 199 of 1916 became efifective, and prior to the organization of 
the board of supervisors the police jury might take the steps necessary 
to call élections, promulgate the returns, and issue the bonds ; that the 
board of supervisors, when organized, is not required to do over what 
has been done by the police jury; that the board of supervisors may 
ratify and adopt the acts of the police jury; that the prescription of 
60 days applies to an élection called by the police jury after Act No. 199 
of 1916 became effective. 

It may be argued that part of the opinion in the Crow Case, supra, 
is obiter ; but the findings above set out accord with my own views, 
for I know of no good reason why the board of supervisors could not 
adopt the valid acts of the police jury and continue the proceedings. 
Furthermore, considering the state of the law, giving both the right to 
call élections, neither the police jury nor the board of supervisors could 
be considered unauthorized individuals, and that an élection is called 
by one when possibly it should hâve been called by the other would 
be at most an irregularity. 

The master has found the facts as to each road district. Taking 
them up in the order of the bill, the facts material to a décision are 
as follows : 

Tenth Ward Road District No. 11, Parish of Avoyelles. 

[10] This road district was created by the police jury on August 
4, 1915. An élection was called to levy a 6-mill tax, resulted favorably, 
and the resuit was duly promulgated by the police jury on September 
8, 1915. On August 2, 1916, the police jury adopted an ordinance call- 
ing an élection to submit a proposition to issue bonds in the aggregate 
of $100,000. On September 13, 1916, the resuit was promulgated, de- 
claring the élection carried in favor of the proposition. On Novem- 
ber 4, 1916, the board of supervisors met and organized, and directed 
the issuance of the said bonds. On November 8, 1916, the police jury 
levied the tax. On April 23, 1917, the board of supervisors ratified 
and adopted as its own ail proceedings previously had by the police 
jury. It is conceded the various steps were published according to 
law. This applies to the other districts. 

Applying the law set out above, it is évident the taxes assessed on 
the property in this road district are valid. 

Burns Road District No. 12, Parish of Avoyelles. 

[11] On April 5, 1916, the police jury created this district by ordi- 
nance and called an élection. On June 7, 1916, the élection was de- 
clared carried, and the resuit promulgated. No tax was ever levied by 
the police jury, and on August 3, 1916, the police jury created another 
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road district, embracing ail the territory of road district No. 12. Taxes 
were assessed, however, and the sheriflf is endeavoring to collect them. 
It is évident the tax assessed in this road district is invalid, 

Avoyelles Road District No. 13. 

[12] On August 3, 1916, the police jury created this road district 
by ordinance, appointed a board of supervisors, and called an élection 
to incur debt and issue bonds therefor, aggregating $75,000. On Sep- 
tember 13, 1916, the police jury issued its proclamation declaring the 
proposition carried. On November 8, 1916, the police jury levied the 
tax of 6 mills for the purpose of paying the principal and interest of 
the bonds. On December 30, 1916, the board of supervisors adopted 
an ordinance providing for the issuance of the bonds. 

Conceding there was an irregularity in calling the élection, under the 
authority of the Crow Case, supra, any action on that ground was bar- 
red by the prescription of 60 days. As this suit was not instituted un- 
til May 24, 1917, the prescription applies. 

The tax levied on the property in this road district is valid. 

Avoyelles Road District No. 14. 

[13] On September 19, 1916, this road district was created by the 
poHce jury. On September 19, 1916, the board of supervisors called 
an élection submitting a proposition to issue bonds aggregating $30,- 
000. On November 2, 1916, the board of supervisors promulgated the 
resuit, declaring the proposition carried, and apparently leaving it to 
the assessor to assess sufficient tax to pay the bonds and interest. No 
tax was levied by the police jury, and on November 8, 1916, the police 
jury created another road district, Avoyelles road district No. 16, and 
included ail the territory of road district 14 in it. On February 7, 
1917, the police jury, by ordinance creating a second road district, 
road district No. 16 of Avoyelles parish, repealed, annuUed, and re- 
scinded the ordinance creating this road district. Nevertheless the 
assessor assessed the taxes. 

It is évident the tax is invalid. 

Avoyelles Road District No. 16. 

On November 8, 1916, the police jury created this road district and 
appointed a board of supervisors. Nothing else was donc until Feb- 
ruary 7, 1917, the police jury created another road district, designated 
as road district No. 16 of Avoyelles parish, which included the same 
territory, and by the same ordinance repealed, annulled, and rescinded 
the ordinance creating the district. 

It does not appear by the master's findings any tax was assessed; 
therefore no action of the court is necessary. 

Road District No. 16 of Avoyelles. 

[14] This road district was created February 7, 1917, and ail the 
proceedings seem to be regular, except that the tax was ordered as- 
sessed by the board of supervisors, instead of the police jury. 

A valid levy is essential to the validity of any tax. The taxes assess- 
ed in this road district are invalid. 
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Avoyelles Road District No. 17. 

It appears that the police jury adopted two ordinances creating road 
districts designated Avoyelles road district No. 17, but, beyond ap- 
pointing the boards of supervisors, nothing bas been done; therefore 
no action of the court is necessary in the premises. 

Considering the above facts, and applying the law as I find it, there 
will be a decree in favor of plaintiffs, enjoining and restraining the de- 
fendants from assessing and collecting, or attempting to assess and 
coUect, any taxes on plaintiffs' property in road district No. 12, creat- 
ed August 5, 1916, road district No. 14, created September 19, 1916, 
and road district No. 16, created Feb. 7, 1917, but without préjudice 
to any valid proceedings to complète the organization, and to levy, 
assess, and collect the taxes in road districts No. 16 and No. 17 now 
existing. In ail other respects the bill will be dismissed; costs to be 
divided. 



I.ANOASTER et al. v. POLICE JL'RY, PARISH OF SABINE, STATE OF 

LOUISIANA, et al. 

(District Court, W. D. Louislana. December 7, 1917.) 

1. HiGHWATS <@=»138 — Road Taxes — Assessment. 

Where the ordinauce calling an élection for a spécial road tax did 
not comply with Act La. No. 256 of 1910, § 3, the tax is invalld, for in pro- 
ceedings of that character the authoritles calling and holding the élec- 
tion inust proceed with meticulous care. 

2. HiGHWATs iS=3l38 — Spécial Road Taxes — ^Assessment. 

Where a spécial road tax for a Louislana road district was not assess- 
ed by the police jurj% there was no valld levy. 

3. HiGHWAïs <S=590 — Road Districts — Création. 

IJnder Act La. No. 183 of 1914, § 1, provldlng that the police jury of 
the parish shall croate a road district on pétition of not less than 25 per 
cent, of the property owners, etc., held, in no event, whether the section 
is mandatory or not, could tïïe police jury create a road district on the pé- 
tition of 25 per cent of the résident property owners, where there were 
nonresident owners. 

4. Municipal. Corporations <S=5406(2) — Taxino Districts — Délégation dp 

Power. 

It is well settled the I>egislature may create taxing districts for the 
purpose of local improvements, such as roads, and also may delegate that 
authority to municipal corporations, or boards, or commissions. 

5. Municipal Corporations ts=3495 — Iiiprovements — Assessments — Benbfits. 

Wlien taxing districts are created for the purpose of local improve- 
ments, the question of beneflt is one of fact for the taxing authoritles, 
subject to the rule that the delegated body may not act arbltrarily, and 
imiKJse a tax in disregard of the benefit to be derived. 

6. HiGîiWAYs <S=>148 — Taxing Districts — Bexefits — Equity Jurisuiction. 

A court of etiuity has jurisdiction to détermine the question whether 
land included in a Tx)ulsiana road district will be beneflted by the build- 
ing of the road for which spécial taxes were levled, if the police jury 
acted arbltrarily, and taxed property that would not be beneflted at ail. 

7. Higiiways "S^slSe — Taxes — Road Districts. 

The inclusion of complainauts' property in a Louislana road district, 
and imposition of spécial taxes thereon, held arbitrary, as such property 

©=3For otUer cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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woiiîd receîve no beiielits ; hmco, us tlu'ir bill was filed within the (lU-iLiy 
prescrir)tioii lixt'd l)y Act La. No. 250 of 1910, coinplainants were entitled 
to relief. 

In Equity. Ancillary bill by J. L. Lancaster and another, receivers 
of the Texas & Pacific Railway Company, against the Police Jury, 
Parish of Sabine, State of Louisiana, and others, filed in the receiver- 
ship proceedings of B. H. Bush, receiver of the St. Louis, Iron Moun- 
tain & Southern Railway Company against the Texas & Pacific Rail- 
way Company. Decree for complainants in ancillary bill. 

Thomas J. Freeman and Howe, Fenner, Spencer & Cocke, ail of 
New Orléans, La., and Wise, Randolph, Rendall & Freyer, of Shreve- 
port, La., for plaintiffs in rule. 

Lewis R. Graham, of New Orléans, La., for défendants in rule. 

POSTER, District Judge. In this matter the issues are similar to 
those in the case of Lancaster and Wight, receivers, v. Police Jury of 
Avoyelles, 254 Fed. 179, recently decided, and the questions at law 
are largely controlled by that décision. 

[1] The élection was called by the police jury, and a proposition sub- 
mitted to issue $30,000 of bonds, said bonds to be paid in such amount 
and in such places and at such times as the governing authority might 
détermine, and also to authorize a tax of 6 mills annually for not more 
than 25 years to liquidate the bonds. Subsequently the board of super- 
visors of the road district declared the élection carried, promulgated 
the resuit, and assessed the tax. It is évident that the ordinance calling 
the élection does not comply with the law. Section 3, Act 256 of 1910. 
In proceedings of this character the authorities calling and holding the 
élection must proceed with meticulous care. Williams v. Police Jury, 
129 La. 267, 55 South. 878; Elkins v. Board of School Directors, 138 
La. 207, 70 South. 99; Capps v. Board of School Directors, 138 La. 
348, 70 South. 322. As this suit was filed within the 60 days provided 
by law, the court must consider irregularities of this kind. 

[2] Furthermore the tax was not assessed by the police jury, and 
therefore there is no valid levy. Crow v. Board of Supervisors, 141 
La. 1017, 76 South. 182. 

[3] It is further shown that road district No. 6, the only district 
herein complained of, was created by the police jury in accordance with 
a pétition of more than 25 per cent, of property owners residing in the 
proposed district. 

Section 1 of Act 183 of 1914 provides: 

"That the police juries of the varlous parisUcs of thi:^ stato, tlie parisli 
of Orléans exeepted, are eni])o\vered and aiithoi-i/ed ui)on their own initiative 
to divide their ])arishes into one or more road districts, * * * but the 
police .iury of aiiy parish shall create a road district in said i)arisli on péti- 
tion of not less tiian twenty-five per cent, of i)roperty owners, résident tuid 
nonresident." 

It is contended by plaintifif that the police jury must create a road 
district when requesteri by more than 25 per cent, of the property own- 
ers exactly as outlined in the pétition, and that as nonresidents and cor- 
porations are not entitled to any voice in the proceedings, nor any no- 
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tice of the filing of the pétition, or of the création of the road district, 
Act 183 of 1914, under the provisions of wliich the proceedings are 
had, deprives them of their property without due process of law. So 
far as I am advised, the Suprême Court of Louisiana lias not construed 
this feature of the act. If it is to be construed so as to require the 
police jury to create a road district exactly as petitioned for, there is 
much in plaintifï's contention; but "shall" is sometimes construed as 
"may," and the act is susceptible of the construction that the police jury 
is vested with discrétion in establishing the lioundaries of the road dis- 
trict, even on a pétition of property owners. If it were not so, there 
would be no délégation of authority to a body authorized to inquire as 
to the necessity of the improvement and the benefit to the property 
taxed. But the act requires the police jury to create a road district on 
the pétition of 25 per cent, of the property taxpayers, résident and 
nonresident. Considering that nonresidents bave no voice in the élec- 
tion a fair construction of the act would be to require the pétition to be 
signed by more than 25 per cent, of the taxpayers in both number and 
amount of assessed value, the same as is required to carry the élec- 
tion, if it is mandatory on the police jury. In no event, hov^^ever, could 
the police juiy create a road district on the pétition of 25 per cent, of 
the résident taxpayers, as was donc hère, where it is clearly shown 
there are nonresident taxpayers. 

[4-7] In addition to the other allégations, the bill sets up that the 
road district was so laid out as to include ail the railroad lines of the 
Texas & Pacific Railroad Company, not because any part of them would 
dérive benefit, but for the sole purpose of including valuable property 
for the benefit of others, and so reduce the cost of the improvement to 
them ; that the principal road proposed to be built woukî be adjacent 
to and parallel to the railroad, and the roads i;n the district will be of 
no benefit to the plaintifif, but, on the contrary, will be a détriment. 
The master found thèse f acts to be as contended by plaintiff on the ad- 
mission of défendant. No exception was taken to the master's findings. 

The total assessed valuation of the property in the district is $371,- 
309. At the élection 84 votes, representing an assessed valuation of 
$42,273, were cast in favor of the proposition, and 12 votes, represent- 
ing $4,210, were cast against it. It is fair to assume that ail those en- 
titled to vote did so, and therefore the burden will fall heaviest on 
thèse having no voice in the proceedings. 

It is well settled that the Législature may create taxing districts for 
the purpose of local improvements, such as roads, and also may dele- 
gate that authority to municipal corporations, or boards, or commis- 
sions. When this is doue, the question of benefit to the land taxed is 
one of fact, to be finally determined by the taxing authorities, but sub- 
ject, however, to the exception that the delegated body may not act 
arbitrarily, and impose a tax in utter disregard to the benefit to be 
derived by the property taxed. Myles Sait Co. v. Iberia & St. Mary 
Drainage District, 239 U. S. 478, 36 Sup. Ct. 204, 60 h. Ed. 392, and 
authorities cited. At the élection in road district No. 6 less than 12 
per cent, of the assessed valuation of the land in the district voted; 
plaintiffs had no voice in the proceedings to create the district, were 
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not entitled to notice before it was created, and had no vote in the 
élection. There were entitled to their day in court, however, within 
60 days thereafter during which time the bill was filed, to contest the 
validity of the élection for any cause. Section 17, Act 256 of 1910. 
Furthermore, a court of equity had jurisdiction to détermine the ques- 
tion as to whether or not the land will be benefited by the building of 
the road, if the police jury has acted arbitrarily and imposed a tax on 
property that will not be at ail benefited. 

In this case the bill was hled in time ; plaintifïs hâve not waived their 
rights, and are not estopped. From the facts found by the master, I 
am constrained to hold that the police jury, in creating road district 
No. 6, acted arbitrarily and without due regard to plaintiffs' rights; 
that plaintiffs' property will dérive no benefit whatever from the build- 
ing of the proposed roads, and should not hâve been included in the 
road district. 

Ccmsidering the above views, there will be a decree in favor of the 
plaintiff as prayed for; défendants to pay ail costs. 



HOPKINS V. LANCASTER, State Treasurer, et al. 
(District Court, N. D. Alabama, N. D. at Montgomery. July 30, 1918.) 

No. 228. 

1. Courts ®=>366(7) — Fédéral Courts— Décisions of State Court. 

On suit by statutory receiver of an Illinois Insurance company, the 
fédéral court is bound by the décision of the Illinois Suprême Court as 
to the interprétation of the receiver's statutorj' powers. 

2. Insurance <&=550 — Statutory Receivehs— Powers. 

A statutory receiver of an Illinois Insurance Company is, under the 
laws of that state, invested with the title to ail the assets of the Com- 
pany, wherever situated. 

3. Receivers <ê=3210 — Statutory Receivers— Eigiit to Sue. 

A statutory receiver, Invested with title to the assets of a dissolved 
corporation, may sue in the courts of a state foreign to the state of his 
appointment. 

4. Receivers ®=210— Powek of Intervenee to Question Right of Com- 

plainant to Sue. 

An intervener, in a suit by the statutory receiver of a foreign Insur- 
ance Company against the treasurer of a state, ean only raise the ques- 
tion whether he is a creditor entitled to share in the distribution of 
funds deposited with the treasurer, etc. 

5. Parties <S=>47 — Riqiit of Int-eevenee— Claims. 

A stranger cannot intervene for the purpose of defeatlng the entire 
suit, nor for the purpose of litigating with the complainant his right or 
title to any relief ; and if it Is desired to set up a new and indépendant 
claim, it must be done by an original bill in the nature of a cross-bill. 
8. Oontracts <®=3212(2) — Performance— Tïme. 

Where no definite time for performance is flxed by the contract, the 
law implies a reasonable time. 
7. liiENS i@=o7 — Equitable Time— Création. 

Where a foreign Insurance company agreed to pay interveners a fixed 
sum in the event they secured législation which would enable the com- 
pany to withdraw securlties deposited with the state treasurer, etc., 

®33For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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held, that interveners secured no équitable lien by implication or otlier- 
wise on such securities. 
8. Liens <S=>7 — Equitable Liens— Création. 

An équitable lien may arise by express agreement or Implication, as 
where a party innocently and under mistake of title makes improvements 
permanently bénéficiai to another's property. 

In Equity. Suit by James S. Hopkins, as receiver of the Illinois 
Surety Company, against W. L. Lancaster, as Treasurer of the State 
of Alabama, and others, in which Meyer & Goldman intervened. De- 
cree for complainant. 

A. J. Hopkins, of Chicago, 111., and M. M. Ullman, of Birmingham, 
Ala., for plaintiff. 

E. S. Thigpen, Asst. Atty. Gen., of Montgomery, Ala., for défend- 
ant. 

Steiner, Crum & Weil, of Montgomery, Ala., for interveners. 

HENRY D. CLAYTON, District Judge. The original bill in this 
cause was filed on March 13, 1918, by Hopkins, as receiver of the 
Illinois Surety Company, against W. L. Lancaster, as treasurer of the 
state of Alabama, and others. The bill shows that Hopkins is the 
statutory receiver of an insolvent Insurance company, which was dis- 
solved upon a bill filed in the superior court of Cook county, 111., in 
conformity with the statutes of the state of Illinois; said bill having 
been filed to that end by a majority in number and interest of the 
stockholders of said company on April 19, 1916, and a decree of dis- 
solution having been entered in said cause by the court after the ap- 
pearance and answer of the Illinois Surety Company. 

[1-3] This court is bound by the décisions of the highest court of 
the state of Illinois as to the interprétation of the powers of such re- 
ceiver. As construed by the Suprême Court of Illinois, a receiver ap- 
pointed in the manner shown in the bill in this cause is invested with 
the title to ail the assets of the dissolved corporation wherever situ- 
ated. Republic Life Ins. Co. v. Swigert, 135 111. 150, 173, 174, 25 N. 
E. 680, 687, 12 L. R. A. 328. A statutory receiver, invested with title 
to the assets of a dissolved corporation, may sue in the courts of a 
state foreign to the state of bis appointment. Such a receiver is not 
a mère chancery receiver, but he dérives bis powers froni the statute, 
and not from the manner of bis appointment or the decree of the court. 
Great West. Mining Co. v. Harris, 198 U. S. 561, 574, 25 Sup. Ct. 
770, 774, 49 L. Ed. 1163. In that case the Suprême Court, speaking 
of Booth V. Clark, 17 How. 322, 15 L. Ed. 164, said: 

"In that case It was held that a receiver is an officer of the court which 
appoints him, and, in the absence of some conveyance or statute vesting the 
property of the debtor in him, he cannot sue in courts of a foreign jurisdic- 
tion, upon the order of the court which appointed him, to recover the prop- 
erty of the debtor." 

But hère there is a statute providing for the dissolution of an in- 
solvent corporation, and that statute, as construed by the highest court 
of the state in which the receiver is appointed, vested the title to the 

^z:»For other cases see same topic & KBY-NUMBBR. in ail Key-Numbered Digests &, Indexes 
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assets of the dissolved corporation in the receiver. The law seems to 
be well settled that such receiver may sue as of riglit in the courts of 
a foreign jurisdiction, and such courts will in respect to such ques- 
tions of title accept the construction put upon it by the highest court 
of the state. Bernheimer v. Converse, 206 U. S. 516, 534, 27 Sup. 
Ct. 755, 51 L. Ed. 1163; Converse v. Hamilton, 224 U. S. 243, 32 Sup. 
Ct. 415, 56 h. Ed. 749, Ann. Cas. 1913D, 1292. 

Upon the hearing heretofore had in this court upon the answer filed 
by the défendant Lancaster, the state treasurer, a decree was entered 
in which the court found the allégations of the bill to be true, assumed 
jurisdiction of the cause, and ordercd the state treasurer to turn over 
to the clerk of this court the securities, which are now in the posses- 
sion of the court ; the state treasurer having complied with the order 
30 made. 

[4, 5] The interveners, M'eyer & Goldman, are in no position to 
question the right of the petitioner to sue. In the case of Ex parte 
Gray, 157 Ala. 358, 364, 47 South. 286, 288 (131 Am. St. Rep. 62), 
the Suprême Court said: 

"Our own court has recognized the right of intervention, but held that a 
stranger could not intervene for tlie purpose of defeatlng the entire suit, 
nor for the purpose of litigatlng with tlie oomplainant lus right or title to 
any relief. * * * " Renfro Bros. v. Goetter, Weil & Co., 78 Ala. 311, .S13- 
315; Curtis v. Ourtis, 180 Ala. 04, 60 South. 167, 168; Wightman v. ïaryan 
Co., 217 111. 371, 380, 75 N. E. ,W2, 108 Am. St. Rep. 258, 3 Ann. Cas. 1089; 
Cincinnati Bquipment Co. v. Degnan, 184 Fed. 834, 841, 107 C. O. A. 158. 

Mr. Justice Lurton in Horn v. Père Marquette R. R. Co. (C. C.) 
151 Fed. 626, 634, said: 

"A most absurd resuit would ensue if, when the corporation has sulmiittod 
to the Jurisdiction of the court, either as a court of equity or to the Icxral ju- 
risdiction, a creditor could corne in, or, when brought in, might reopen tli(( 
matter of jurisdiction over the debtor corporation. If such an objection is 
not waived once for ail, so as to close the question as to stocliholders and 
creditors, what number of creditors would conclude the rest?" In re Metro- 
politan Railway Receivership, 208 U. S. 90, 28 Sup. Ct. 219, 52 L. Ed. 403. 

It seems to me that the interveners, Meyer & Goldman, are entitled 
to raise only one question, and that is whether or not they are of the 
class of creditors who are entitled to share in the distribution of the 
fund in the hands of the court. It is shown that the funds novi' in 
the hands of the court were deposited by the Illinois Surety Company 
with the treasurer of the state of y\labama in trust for the beneiit o£ 
the holders of certain obligations thereafter to be issued by the Illi- 
nois Surety Company. The statute of Alabama, under which the de- 
posit was made, as construed by the Suprême Court, confines those 
entitled to share in this fund to judgment creditors who hâve recov- 
ered judgments against the Illinois Surety Company upon an officiai 
bond or a judicial bond; that is to say, upon the bond of some public 
officiai of the state of Alabama, or a bond given by a party in a ju- 
dicial proceeding in Alabama. It is shown by the pétition of interven- 
tion that Meyer & Goldman are not judgment creditors, nor are they 
the holders of a judicial bond or an officiai bond. They are not, there- 
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fore, eiititled to subject the fund now in the hands of the court to the 
payaient of any claim asserted in the pétition of intervention. 

But it is contended that this court, having acquired jurisdiction of 
this cause, and having in its possession certain funds belonging to the 
Illinois Surety Company, or its successors in interest, will not return 
thèse funds to a foreign jurisdiction, and compel citizens of Alabama 
holding a lien thereon to litigate with the receiver in a foreign state. 
If Meyer & Goldman were creditors of the class entitled to subject 
the fund to the payment of their claims, this court would certainly 
render such decree as would be necessary to protect their lien before 
permitting the receiver to take the assets located in the state of Ala- 
bama out of the jurisdiction of this court ; but, since they are not of 
that class, it is still contended that as interveners they may assert and 
foreclose an équitable lien upon thèse securities. As said by the Su- 
prême Court of Alabama in Curtis v. Curtis, 180 Ala. 64, 69, 60 South. 
167, 168: 

"Our own court has recognized the rigbt of intervention, but lield tliat a 
stran^er could not intervene for tlie purpose of defeating the entire suit, nor 
for the purpose of litigating with the complainant his right or title to any 
relief; also that, if it is desired to set up a new and independent claim, it 
inust he done by an original bill in the nature of a cross-bill. lîenfro Bros. 
V. Goetter, Well & Ck>., 78 Ala. .311, .313-315." Ex parte Gray, 157 Ala. 358, 47 
South. 286, 288, 131 Ani. St. Rep. 62. 

[6-8] The court has carefully read the correspondence passing be- 
tween thèse parties, the interveners and the plaintiff, and this corre- 
spondence is the only contract out of which the claim, upon which the 
intervention is based, arises. The court finds from this correspond- 
ence that the Illinois Surety Company employed Meyer & Goldman to 
procure the deljvery of the bonds in question to the Illinois Surety 
Company, and agreed to pay Meyer & Goldman, in the event they 
were successful, the sum of $1,000. This appears from the letter of 
the plaintiff's président, written December 30, 1914, where he said: 

"I hâve bcen to considérable troul)le and expense myself in malîing two 
trips to Alabama, and our company thinks tliat the fee you suggest is a little 
high ; but 1 hâve decided that I will pay .^LOOfl to you as yonr fee. if you 
are successful in getting the bonds restored to the Illinois Surety Company 
without any strings. What I mean by tbat is that I do not want to he re- 
quired to give another surety bond and pay annual premiums to the company 
for getting our bonds from the state treasurer. I think they sliould be de- 
livered to us, and if you can procure that by législation, or by satisfying the 
présent olfieial who has charge of thèse bonds that under the law we are en- 
titled to the return of the bonds, iuid they are returned to us, I will give 
you a fee of .Sil,000. If you are not successful, I don't think we should pay 
you anything ; and, if thèse ternis are satisfactory to you, you can proceed 
with the niatter." 

No definite time having been fixed by the contract for its perform- 
ance, the law would grant a reasonable time. It further appears from 
the correspondence that the Illinois Surety Company paid to Meyer & 
Goldman $500 for their expenses in attending the Législature in se- 
curing the passage of the act designed to enable the company to with- 
draw thèse securities. The act of the Législature was passed ; but 
still the company failed to secure the return of the bonds, It is true 
254 F.— 13 
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that on July 6, 1915, one of the interveners wrote to the président of 
the Company that he had succeeded in passing the bill through the 
Législature, and felt that he had fairly earned the fee of $1,000; but 
immediately thereafter, on July 10, 1915, the président of the Com- 
pany wrote to Meyer & Goldman that he had no objection to the fee 
of $1,000 if Meyer & Goldman secured the return of the bonds, and 
in this letter agreed to pay the expenses, not to exceed $500, and con- 
cluded his letter by saying: 

"If thls is satisfactory to you, you can proceed at once to Montgomery and 
take up thls work of securing the législation as outlined In your letter to me 
of July 6th." 

On August 7th, intervener Goldman advised by letter that the bill 
had been signed, and asked for a check for $1,000 and a check for 
$250, balance of expense money. On August 9th, the président of the 
surety company acknowledged receipt of this letter and stated: 

■'The $1,000 I will send you as soon as the Illinois Surety Company re- 
çoives its bonds, now In the hands of the treasurer of your state, as par my 
lettei» to you of Deeember 30, 1914." 

Accepting this as satisfactory, it ^ppears from the correspondence 
that on September 27, 1915, Goldman went to Mbntgomery for the 
purpose of attempting to secure the return of the bonds and calling 
upon the insurance company for further directions as to how to pro- 
ceed. The company replied to this letter under date of October S, 
1915, and from that date forward until the Illinois Surety Company 
was dissolved in April, 1916, more than six months later, there does 
not appear to bave been any efforts made by Meyer & Goldman to se- 
cure the return of thèse bonds. A reasonable time certainly elapsed 
before the receiver was appointed. 

The court is of the opinion, and so holds, that the interveners are 
not entitled to any équitable lien upon the funds. An équitable lien 
may arise by express agreement or by implication. There is clearly 
no agreement for a lien in this case, because there is no intention ex- 
pressed to appropriate as security for the debt the bonds on which the 
lien is claimed. 25 Cyc. 665, 666. An équitable lien may arise by 
implication, and such a lien arises where a party innocently and in 
good faith, but under a mistake as to the condition of the title, ren- 
ders services, makes improvements, or incurs obligations that are per- 
manently bénéficiai to another's property. 25 Cyc. 667. 

There is no room in this case under the évidence to find that an 
équitable lien arose by implication. The case of Barnes v. Alexander, 
232 U. S. 117, 34 Sup. Ct. 276, 58 L. Ed. 530, and the case of Mc- 
Gowan y. Parish, 237 U. S. 285, 35 Sup. Ct. 543, 59 L. Ed. 955, 
are not in conflict with the opinion hère expressed, because in those 
cases there was an expressed intention to give to the créditer an in- 
terest in the property itself as security for the debt. 
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NORFOLK BA^'K FOR SAVINGS & TRUSTS v. WHirrLB. 
(District Court, E. D. South Oarolina, at Charleston. September 27, 1918.) 

No. 177. 

1. Courts ®::=372(4) — Fédéral Courts — Following State Décisions, 

In cases involving construction of contracts affectiiig interests in real 
estate, oven where, wlien the riglits of the parties accrued, tliere was no 
settled law of décision in the state establishing a rule of property bind- 
ing on fédéral courts, such courts should, unless strongly convinced ot 
their error, follow the state décisions. 

2. LOGS AND LOGGING <©=33(11) — CONSTRUCTION — CONDITION SUBSEQUENT 

CONVEYANCE OP STANDING TlMBER. 

A deed to standing timber, giving the grantee 10 years from the time 
of commencing to eut within which to eut and remove the timber, vests 
in the grantee a présent estate in the timber trees, witli the right to 
begin cutting within a reasonable time from the date of the deed. 

3. Dbeds ®=>145 — Construction — Covenant or Condition. 

If the language in a deed is of doubtful import, the court will con- 
strue it as a covenant, for breach of which damages may be recovered, 
rather than a condition working a forfeiture of the estate. 

4. LoGS AND IjOGGING «©=53(14) — COSSTEUCTION — CONVEYANCE OF STANDING 

Timber. 

Failure of the grantee of standing timber to begin cutting the same 
■within 14 years held to terminate his estate therein, where under his 
deed he was required to begin cutting within a reasonable time. 

In Equity. Suit by the Norfolk Bank for Savings & Trusts against 
C. S. Whipple. Motion for injunction denied, and bill dismissed. 

Bryan A. Hagood, of Charleston, S. C, and Edward P. Buford, of 
Lawrenceville, Va., for complainant. 

E. D. Lide, of Marion, S. C, Townsend & Rogers, of Bennetts- 
ville, S. C, and W. C. Miller, o£ Charleston, S. C, for défendant. 

CONNOR, District Judge. The bill, answer, exhibits, and testi- 
mony disclose the f oUowing case : 

On January 30, 1899, H. R. Peele, being the owner of a tract of 
land with the timber standing and growing thereon, containing 777 
acres, in considération of the sum of $400 conveyed the timber of 
the dimensions named in the deed to the Cape Fear Lumber Company. 
The deed contains the following clause : 

"The said Cape Fear Lumber Company to hâve ten (10) years from time 
they commence to eut the timber to eut and remove the same, and [if] at 
the end of that time they hâve net removed said timber, then to pay six 
per cent, upon the purchase priée, they can hâve ten years longer to remove 
the same." 

Thereafter, in August, 1904, and before the said lumber company 
had eut or removed any timber from said land, it conveyed to the 
Marion County Lumber Company ail of its right, title, and interest 
in and to the timber, with the right to eut and remove the same, con- 
veyed by Peele. Thereafter, on December 27, 1910, and before either 
of said companies had eut or removed any part of the timber, Peele con- 

(@=aFor other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgesta & Indexes 
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veyed the land upon which the timber was standing, in cojisideration of 
$4,600, to Ansel A. Gray, who, at the time of filing the bill herein, was 
the owner thereof. On March 5, 1905, the Marion Lumber Company 
executed a deed in trust to complainant, Norfolk Bank for Savings 
& Trusts, conveying, among other timber rights and contracts, the 
timher conveyed by Peele to the Cape Fear Lumber Company, and by 
said Company to the Marion County Lumber Company, for the pur- 
pose of securing a bond issue. On April 3, 1913, said Marion County 
lyUmber Company executed a second deed in trust, conveying the same 
property, to secure an additional bond issue. There was, at the time 
of filing the bill, bonds secured by said deeds outstanding to the 
amount of $50,000. 

On the 6th day of February, 1913, Ansel A. Gray instituted in the 
court of common pleas of Marlboro county a suit against the Marion 
County Lumber Company, for the purpose of removing the cloud from 
the title to the standing timber. alleging that, by its failure to eut and 
remove the timber on the land purchased by him from H. R. Peele 
within a reasonahle time, the title had reverted to plaintifif, etc. The 
bill was dismissed by the drcuit judge. Upon appeal to the Suprême 
Court the judgment was reversed, and it was adjudged that by the 
failure to commence to eut the timber in a reasonable time "the right 
to eut was ended." Gray v. Marion County Lumber Co., 102 S. C. 289, 
86 S. E. 640. This décision was rendered October 15, 1915. On the 
13th day of October, 1913,. said Ansel A. Gray and défendant, C. S. 
Whipple, entered into a contract whereby Gray agreed to sell and 
Whipple agreed to buy the timber on the tract of land purchased from 
Peele, provided that in the suit brought by Gray against the Marion 
County Lumber Company it was adjudged that the title to the timher 
was in Gray. If the suit resulted adversely to Gray, the contract was 
to "terminate." Whipple agreed to pay $3,000 cash and exécute his 
notes secured by mortgage on the timber for $6,000. He was to hâve 
ten years from the date of the deed to eut and remove the timber. 

On November 1, 1915, upon the décision of the case by the Su- 
prême Court, Gray executed to Whipple, pursuant to the terms of the 
contract, a deed for the timber, upon receipt of $6,000 cash and his 
notes for $3,000. Whipple began to eut the timber, whereupon com- 
jjlainant brought this suit. The jurisdiction of this court is based up- 
on diversity of citizenship. Ail of the deeds and contracts referred 
to were duly recorded in Marlboro county. Défendant shows, in 
addition to the foregoing facts relating to the title to the timber, that 
the deed in trust to the complainant, trustée, includes several other 
lots of timber and timber contracts, the value of which is not shown; 
that there is outstanding $40,000 of the bonds secured by the first 
trust deed, and $20,000 of those secured by the second deed ; that the 
Marion County Lumber Company has surrendered its charter and 
conveyed its property to the Marion County Lumber Corporation, a 
Virginia corporation, which has assumed the payment of the debts of 
the lumber company ; that the officers of complainant had knowledge 
of the pendency of the suit by Gray against the Marion County I<um- 
ber Company, and of other suits pending in the courts of South Car- 
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olina, involving the title to the timber covered by the deeds in trust, 
and failed to intervene therein. It appears that Gray did not hâve 
actual notice of the deeds in trust to complainant when he purchased 
from Pecle. This is imniaterial, because the deeds were recorded. 
He had notice of, and purchased subject to, the deed from Peele to 
the Cape Fear Lumher Company. 

It is not seriously contended that complainant, in respect to the first 
deed in trust, is bound by the decree in the case of Gray v. Marion 
County Lumber Company. Its deed was on record, and, if plaintiff 
had so desired, he could, by substituted service, bave brought it into 
the record. As to the second deed, executed after the suit was in- 
stituted, it would seem that it occupies the attitude of a purchaser 
pendente Hte and is bound by the decree. 

[1] Counsel for complainant challenge the décision of the Suprême 
Court of South Carolina, in the case of Gray v. Lumber Company, 
in respect to the extent to which it is binding upon this court, and its 
value as a correct adjudication of the rights of the parties claim- 
ing under the deed from Peele to the Cape Fear Lumber Company. 
It is conceded that the title of complainant is dépendent upon the 
construction of that deed and the course pursued by the successors 
in title to the land and the timber. Counsel insist that, conceding 
the well-settled rule by which this court is required to follow the dé- 
cision of the State courts, upon which property; rights, or rules of 
property, are based, the remédies afforded and modes of procédure 
pursued in the fédéral courts, sitting as courts of equity, are not de- 
termined by local laws and rules of décisions, but by gênerai prin- 
ciples, rules, and usages of equity having uniform opération in those 
courts wherever sitting. Gulïey v. Smith, 237 U. S- 101, 35 Sup. 
Ct. 526, 59 L. Ed. 856. I do not understand that the décision in that 
case drew into question or limited the well-settled rule laid down in 
Burgess v. Seligman. 107 U. S. 20 (33), 2 Sup. Ct. 10, 27 L- Ed. 359, 
and Kuhn v. Fairmont Coal Co., 215 U. S. 349, 30 Sup. Ct. 140, 54 
L. Ed. 228, and follovi'ed in numerous other cases. 

It is uniformly held that state Codes of Procédure, abolishing the 
distinction between actions at law and suits in equity, with the results 
which follow therefrom, do not limit or affect either the jurisdic- 
tion or modes of procédure of fédéral courts in equity causes. The 
]5rimary question to be settled in this case is whether the Suprême 
Court of South Carolina bas, by a current of décisions, so construed 
deeds containing substantially the same language and provisions as 
to make a rule of property in that state. The latest discussion of 
the subject and classification of the cases coming within the rule 
laid down in Burgess v. Seligman is found in the opinion of Mr. Jus- 
tice Harlan in Kuhn v. Fairmont Coa] Co., supra. The cases are cited 
in the opinion in Highland Park Mfg. Co. v. Steele, 232 Fed. 10, 146 
C. C. A. 202. 

The questions ably discussed by the learned counsel for complain- 
ant are : Should the court, in obédience to the décisions of the Su- 
prême Court, adojit as binding upon its judgment the décision of the 
Suprême Court of South Carolina in Gray v. Marion County Lum- 
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ber Co., not as res judicata, but as prescribing a rule of property, 
which the court should apply in this case? Gray v. Marion County 
Lumber Co., is decided upon the authority of Minshew v. Lumber 
Co., 98 S. C. 8, 81 S. E. 1027 (1914), in which a writ of error was 
dismissed for want of jurisdiction. See 235 U. S. 685, 35 Sup. Ct. 
202, 59 L. Ed. 424. While the deed construed in that case is not in 
the exact language used in this, the court said : 

"This case cannot be dlstlnguislied in any essentlal particular, either of 
law or fact, from the particular case." 

After disposing of exceptions directed to the admissibility and 
effect to be given to paroi évidence, Mr. Justice Watts says : 

"Under coiitracts of this character, the purchaser has only the right to 
hâve a reasonable time to get the fruits of his purehase. He has no right 
to enjoy, by indeflnite extension, what would practically amount to a perpe- 
tuity and deprive the owner of the enjoyinent of hia property." 

The learned justice says : 

"It has been decided by this court in Flagler v. Lumber Company, 89 S. C. 
328, 71 S. E. 849 (1911), McOlary v. Lumber Company, 90 S. C. 153, 72 S. E. 
145 (1912), and Atlantic Coast Realty Company v. Utchfield, 90 S. C. 363, 73 
S. E. 182 [728], that the grantee must begin the removal of the tlmber withlii 
a reasonable time, and it foUowa, as a natural, loglcal, and irrésistible sé- 
quence that, upon the failure to commence the removal withln a, reasonable 
time, the estate or interest granted Is termlnated and the interest granted re- 
verts to the grantor or his privies." 

An examination of the cases cited discloses that in each of them 
the grant of the timber' is followed by a limitation upon the time 
within which the grantee may eut and remove the timber, fixed by 
référence to the time at which it "begins cutting and removing," fol- 
lowed by a clause extending the time limit upon the payment of in- 
terest on the purehase price. We thus see that, from 1911 until the 
décision of the Gray Case (1915), the court has uniformly held that 
deeds conveying standing timber, coupled with the language found 
in the deed from Peele to the Cape Fear Lumber Company, conveyed 
to the grantee a determinable or qualified fee to the timber which 
determined upon the expiration of the period fixed by référence to 
the time the grantee began to eut and remove the timber. It will be 
observed that, in the cases cited, the construction of the language was 
essential to a décision of the case. In each case it was strenuously 
insisted that the timber was conveyed in fee, and that, by the fail- 
ure to eut and remove within the time limit, the title did not revest 
in the grantor. It is in évidence in this case that learned counsel so 
advised the complainant. Such has been, at ail times, in South Car- 
olina and other states, the contention of counsel representing the tim- 
ber companies. 

In Rogers v. Marion County Lumber Corporation (S. C.) 93 S. E. 
1055, the court in a per curiam opinion treats the question as closed 
■ — ^the law settled. The décisions of the Suprême Court of South 
Carolina place the question clearly within the rule of stare decisis. 
Complainant insists that the law was not so settled at the date upon 
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which its right accnied. In Kuhn v. Fairmont Coal Co., supra, it is 
said : 

"Where, before the rights of the parties accrued, certain riiles relating to 
real estate hâve been so established * * * as to become rules of property 
and action in tlie state, tliose rules are accepted * * » as authoritative 
déclarations of the law of the state." 

This limitation, in respect to the time at which the "rights of the 
parties accrued," as related to the time when the "rule of property" 
was "established," invites récurrence to the dates of the deeds and the 
South Carolina décisions. The deed from Peele to the Cape Fear 
Lumber Company bears date January 30, 1899. Accepting the South 
Carolina rule as to the reasonable time within which the grantee, 
or its assigns, should begin to eut at approximately 12 years, the right 
of complainant to demand the extension of time accrued in 1911. 
Gray did not bring his action against the Marion County Lumber 
Company until February 6, 1913. While défendant entered into an 
executory contract with Gray for the purchase of the timber, he did 
not acquire such title as Gray had, and pay the purchase price, un- 
til November 1, 1915, subséquent to the décision by the Suprême Court 
holding that complainant's title to the timber had determined at the 
date when the suit was brought, January 27, 1913. 

In the Plagier Case, decided in 1911, it is said that the question 
presented, the construction of a timber deed containing language 
from which the court found that the parties intended to place a time 
Hmit to the right to eut and remove the timber, had not theretofore 
been before the court. It was there distinctly held that when such 
intention was expressed in the deed, or could be reasonably inferred, 
the grantee did not take an absolute fee, but that he was bound to 
commence the removal of the timber within a reasonable time. Judge 
Rucker, after reviewing the cases relied upon by défendant to sus- 
tain its contention, and decided cases in other courts, thus states the 
conclusion : 

"Suifice it to say that \\e are of opinion that, both by the Inhérent reason 
of the thing, a.s well as by authority, the true rule is that, wherever it is 
apparent in a contract that the parties had in view some time for the com- 
mencement of the removal of the timber, which intent was not embodied in 
the • * * contract, the law will présume, and will enforee, that such 
commencement of the remo-^'al of the timber shall be within a reasonable 
time from the date of the contract." 

The court reversed the decree of the trial court dismissing the bill, 
and remanded the case, with direction to the court to take testimony 
and ascertain what would be a reasonable time. The language of the 
extension clause in the deed before the court was, in ail essential re- 
spects, the same as in this. The grantee was given 10 years from the 
time when it began cutting and removing, with the right to an exten- 
sion upon payment of interest. The deed bore date June 10, 1899. 
Every subséquent décision bas been consistent with that made in the 
Flagler Case. It will be observed that the court did not hold that the 
time elapsing between the date of the deed and the décision was un- 
reasonable. It left the question open for détermination of the trial 
court, upon testimony, as a question of fact. 
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Conceding, for the présent, that at tlie time the right of complain- 
ant to tender the interest and demand the additional time accrued the 
décisions of the Soutli Carolina court had not established a rule of 
property appHcable to complainant's deed, and that the décisions there- 
after made are not to be "accepted as authoritative déclarations of the 
law," the question is presented whether the case falls within the other 
classifications made by Judge liarlan, in which he says : 

"It is not only the right, but the duty, of tlie feUoral court to exercise Its 
own judgmeiit, as wheu the case dépends upou tlio principles of genei'al ju- 
risprudence. * * * jpor the sake of coniity, and to avoid confusion, rhe 
fédéral courts should always lean to an agreement witli tlie state court, if tlio 
question is balanced wlth doubt." 

It is suggested that, while the timber deed conveyed real property 
situate in South Carolina, and in so far as the kind and quality of 
estate is conveyed the décisions of the court of that state are rules of 
property, the question presented hère involves the construction of a 
superadded cohtract prescribing the terms upon which a valuable right 
may be enjoyed, which should be construed by this court upon prin- 
ciples of gênerai jurisprudence — the intention of the parties. The 
distinction is stated in Kuhn v. Fairmont Coal Co., supra, and a num- 
ber of illustrative cases commented upon. The learned justice says : 

','There are adjudged cases involving the meauing of written contracts hav- 
ing more or less counertion vvitli land that were not i-egarded as involving a 
rule In the law of real estate, but as only presenting questions of gênerai 
law, touchlng which the fédéral courts hâve always exereised their owii 
judgmcnt, and in respect to which they are not bound to acceijt the views of 
the state courts." 

The opinion, and the dissenting opinion of Mr. Justice Holmes, con- 
tain an interesting and exhaustive discussion of the question in the 
light of the decided cases. Certainly, for the reasons strongly stated 
by Judge Dayton in Kuhn v. Fairmont Coal Co. (C. C.) 152 Fed. 1013, 
the fédéral courts should, unless strongly convinced of their error, 
follow the décisions of the state courts upon the questions presented, 
and upon the décisions of which the rights of the parties dépend. 

[2] In his opinion the learned District Judge has made a full and 
valuable collection of illustrative cases. This view of the case opens 
up for examination the very interesting questions presented and ar- 
gued with marked ability l)y counsel for complainant. They chal- 
lenge the décision of Gray v. Lumber Co., supra, and the cases upon 
which it is basedi To state the contention in the language of the 
brief : 

"A présent estate in the timber vested in the Cape Fear Lnmber Cîoin- 
pany, imiiiediately on the executiou of the deed froui 11. 11. Peele, whieli 
bas passed by mesne coiiveyaiiccs to the plaintiff, by virtne of the deed iu 
trust." 

This may be conceded. The best considered authorities so hold. 
From this proposition it is argued that such estate is not one which is 
determinable by opération of law for failure of the grantee, or its 
assigns, to commence the cutting and removal of the timber within 
a reasonable, or any other, time. 
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An examination of the opinions of courts, dealing witli timber deeds, 
containing limitations upon the time for cutting and removing, dis- 
closes a purpose to give to them a construction, efïectuating what the 
court finds to hâve been the intention of the parties, and to conserve 
the rights of both parties resort to analogies, somctimes resulting in 
confusion. The early cases in states wherein the cutting of timber 
was conducted by corporations operating large mills, buying standing 
trees from the owners of the land, either with or without a provision 
fixing the time within which they were to he eut and removed, disclose 
différent views and variant constructions. By some it is held that no 
title vests in the trees until they are eut, and that therefore only such 
as are eut and removed within the time fîxed pass to the grantee. 
Strasson v. Montgomery, 32 Wis. 52. It is said : 

"Sucli deed does iiot immodiately pass tlie tifle to the trees, and is not a 
sale, or a coiitract for a sale or intevest in lanU, Imt an executory contrael: 
for a sale of chattcls, to take cffect when tlie trees are eut and severed froni 
the land, with a lieense to enter and eut during the time fixed." Fleteher v. 
Mvinîiston, 15."> Mass. 3S8, 2G N. E. 1001. 

By other courts it is held that, upon failure to eut within the time 
limited by the deed, the title to the standing trees, or such of them as 
remained uncut, does not revert to the owner of the land, but remains 
in the grantee of the trees ; that the failure to eut within the time lim- 
it did not work a forf eiture of the estate ; that the license to enter and 
eut expired at the end of the time fixed. This construction left the 
owner of the trees in the ]30sition of having title to timber trees stand- 
ing and growing on the lands of the grantor, with no right to enter 
and eut them. It was said that in such cases, by entering upon the 
land, the owner of the trees committed an actionable trespass ; the 
damage recoverable was the injury to the soil, in making the entry — ■ 
not the value of the trees eut and removed. 

The conclusion to which other courts came was that the title to the 
timber vested in the grantee, with the condition annexed that if it was 
not eut and removed within the period fixed by the deed, or, if no 
time was fixed, within a reasonable time, the title to the timber not 
eut and removed reverted to the owner of the land or his grantee. 
The Suprême Court of Miehigan, in Williams v. Flood, 63 Mich. 493, 
30 N. W. 96, said : 

"It is not very important to discnss the exaet nature of plaintiff's rights 
under the written contraet. Whatcîver they were, they iueluded an abso- 
lute sale of ail the iiinher deserilted, snb.ieet only to sueh qualifications of the 
right of renioval a.s the contract mentions. At niost, this condition would 
oïdy operate 1j,v way of forfeiture. The tinilier had ail been paid for, and 
ail belonged to plaintiff, unless lest by that forfeiture for nonrenioval." 

In Bunch v. Elizabeth City Lumber Co., 134 N. C. 121, 46 S. E. 
24, the question in respect to the construction of a timber deed, with 
a clause limiting the time for cutting computed from the time the gran- 
tee began to eut, was first presented to the Suprême Court of North 
Carolina. It was argued on pétition for rehearing, hy eminent and 
learned counsel. Mr. Justice Walker reviewed the authorities, reach- 
ing the conclusion that the deed vested a présent title to the timber in 
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the grantee ; that the right to eut and remove was limited to a rea- 
sonable time ; that, upon the f ailure to begin to eut wjthin such time, 
the title reverted to the grantor. This deeision was rendered in 1903. 
He says : 

"It is well settled on principle and by authority tliat the légal efflect of 
the instrument is that the veiidor thereby conveyed to the vendee ail of 
the trees and timber on the promises whlch the vendee should remove there- 
from within the prescribed time, and that such as remained thereon after 
that time should belong to the veudor or to his grantee of the premises." 

In Midyette v. Grubbs, 145 N. C. 85, 58 S. E. 795, 13 L. R. A. (N. 
S.) 278 (1907), Mr. Justiee Hoke reviews the deeided cases and says: 

"It may now be taken as settled that growing trees are a part of the realty, 
and a coutract to sell and con^ey them, « * * niust be reduced to writing. 
Thèse authorities also tiearly establish that, on the expiration of the time 
stated in such a contraet within whlch the tiinl>or may be removed, ail right 
in the vendee shall cease and détermine, and the estate in so mueh of the 
standing timber as bas not by that time beon severed shall revert to the vendor ; 
and botli positions are uphold in numerous and well-considered cases in other 
jurisdictioris." 

See Hawkins v. Lumher Co., 139 N. C. 162, 51 S. E. 852; Lumber 
Co. V. Corey, 140 N. C. 467, 53 S. E. 300; Hornthal v. Howcott, 154 
N. C. 228, 70 S. E. 171; Jenkins v. Lumber Co., 154 N. C. 357, 70 
S. E. 633. 

In a very able and well-eonsidered opinion by Judge Keith, in 
Wright- Young v. Camp. Mfg. Co., 110 Va. 678, 66 S. E. 843 (1910), 
after a thorough examination of the deeided eases, the court adopted 
the opinion of those courts which held that the deed conveyed an es- 
tate in the timber, subject to be divested, and revert to the grantor, 
upon failure to eut and remove within the time fixed in the deed, or 
a reasonable time. île thus concludes the discussion : 

"Jl,ooking to the whole deed, and ail of its provisions must be consldered 
in order to arrive at its proper construction, we are of opinion that it was 
not the intention of the parties to give an absolute and unconditional title 
to the timber, but only such as was eut and removed within the time limited 
by the deed, and such extensions thereof as the grantee was entitled to de- 
mand upon a fair construction of the deed, or as mlglit be agreed upon be- 
tween the parties." 

In that case the deed was executed January 24, 1895, with a limit 
of fîve years to eut and remove the timber, and the right to demand 
an extension "as long as the grantee might désire," upon payment of 
interest on the purchase priée. At the end of five years the grantee 
paid the interest, and continued to do so for four years, when the 
grantor refused to accept further interest and sold to another person, 
who began to eut the timber. Tlie lumber company brought suit to 
enjoin the cutting. Although the contraet gave the grantee the right 
to demand an extension of time "as long as it might désire," such 
right was construed to mean "a reasonable time." Quoting with ap- 
proval the language used in Meintyre v. Barnard, 1 Sandf. Ch. (N. Y.) 
52, the learned président said : 

"It is only by this construction that we can give full scope to the whole in- 
tention expressed by the instrument; and at the same time we relieve it 
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from the irratlonal conséquences to which the defendant's construction in- 
evitably leads." 

The eiïect which would foUow from the contention that thèse deeds 
impose permanent burdens upon timber lands, and prevent the owner 
from hringing them under cultivation or other use to which they are 
adapted, does violence to the intention of the parties, and imposes such 
burdens upon the lands of the grantors as greatly to diminish, if not 
destroy, its value. 

The court, in that case, noting that nine years had elapsed since 
the exécution of the deed, gave the lumber company one year within 
which to eut, from the filing of thç decree. This case was cited with 
approval by the same learned judge in Brown v. Surry Lumber Co., 
113 Va. 503, 75 S. E. 84. There were, in that case, facts which dif- 
ferentiated it from the Wright- Young Case, but the court adhered to 
the construction of the deed announced in the first case. Quigley 
Furniture Co. v. Rhea, 114 Va. 271, 76 S. E. 330. 

In Smith v. Ramsey, 116 Va. 530, 82 S. E. 189, Judge Buchanan re- 
fers to the great "diversity of judicial décision" in the construction of 
timber contracts, not only in différent jurisdictions, "but the décisions 
of the same court hâve not always been uniform." He discusses the 
"vexed question," citing the Wright- Young and the Rhea Cases, supra. 
He concludes: 

"Those décisions would seem, therefore, to settle, if décisions can settle 
a question, ttiat the provisions in sueli contracts for tUe culting and removal 
of tlie timber wittiin a fixcd period are not co\'enants, but conditions." 

In Adkins v. Huff, 58 W. Va. 646, 52 S. E. 773, 3 L- R. A. (N. S.) 
649, 6 Ann. Cas. 246, Huff conveyed to Adkins a tract of land, re- 
serving and excepting the timber, giving 34 months from the date of 
the deed to eut and remove the timber. Eliminating conditions which 
came into the situation after the date of the deed, the grantor not 
having eut and removed the timber within the period fixed, the grantee, 
claiming that the title to the timber became absolute in him, began to 
eut. The grantor, claiming under the réservation, applied to the court 
for an injunction, which was granted. Upon appeal the decree was 
reversed and the bill dismissed. Judge Poffenbarger said : 

"The autliorlties are practically unifonn in liolding that an instrument 
granting standing timber, and containing a clause requiring or permitting it 
to be removed within a specified finie from the date of the grant, gives no ab- 
solute and unconditional title to the property. Some courts hold the right of 
the grantee to be a llcense, others a lease, and others a defeaslble title to 
the timber. By the great weight of authority it is determined that no riglit 
or title exists in the grantee after the expiration of the tlme specified in the 
deed or contract." 

In support of this conclusion a large number of cases from the 
courts of Vermont, Michigan, New York, Minnesota, Massachusetts, 
Wisconsin, Ohio, and Maine are cited. Holding that the same con- 
struction should be given a réservation as a conveyance of timber 
with a time fixed for cutting, the court enjoined the grantor claiming 
under the réservation from cutting after the expiration of the time 
lirait. The judge said obiter that if no time for cutting was fixed. 



204 254 FEIJKKAL RKPOltïEU 

and the deed contained apt words to convey a fee, the title was "ab- 
solute and unconditional," citing cases from Alabama and Michigan. 

In Keystone Lumber & Mining Co. v. Brooks, 65 W. Va. 512, 64 
S. E. 614, Judge Brannon cites Adkins v. Huff, supra, but apjiears 
to reject the conclusion reached. He does not overrule it, but, with 
ail déférence to the learned judge, I am unable to reconcile much that 
he writes, or his conclusion, with the décision in that case. It may be 
that the two décisions may be reconciled by noting the construction 
placed on the language of the two deeds. The inference which I draw 
from the opinion is that the learned judge leaned to the view that 
the language used in timber deeds fixing a time within which the tim- 
ber was to be removed is to be construed as a covenant on the part 
of the grantee, and not a limitation or condition subséquent. The 
argument of counsel for complainant in this case finds much support 
in Judge Brannon's opinion. 

It is held by Judge Rose in Cullen v. Arnistrong (D. C.) 209 Fed. 
704, that according to the décision of the Maryland court a contract 
for the sale of standing timber, or, as he describes it, a "timber leave," 
is Personal property; it is bought and sold as goods, wares, and mer- 
chandise. 

I hâve, at probably unnecessary length, reviewed the décisions in 
the State courts in this circuit, because of my very high regard for 
the learning of the justices, and a careful considération which they 
bave given to the construction of thèse timber deeds, and for the 
additional reason that I deem it important that the décisions of the 
State and fédéral courts in this circuit shall be uniform. 

If the time at which the rights of the lumber companies, purchasing 
timber and operating large mills in thèse states, be fixed at the date 
of the deeds, between the years 1895 and 1905, approximately, rather 
than at the dates at which tihe right to demand extension of time for 
cutting and removing — 1905 to 1915, approximately — it will be found 
that in neither of the states had there been such a number of cases 
decided as to constitute authoritative déclarations of the law control- 
ling the fédéral courts. If the date of the deeds be adopted as the 
time when the right of the parties accrued, the question presented in 
tliis and other cases comihg before the District Courts in this district 
must be treated as open to the independent judgment of the fédéral 
court, observing the principle announced in Kuhn v. Fairmont Coal 
Co., supra. 

[3] In the very carefully prepared brief of counsel for complain- 
ant it is contended that the courts of South Carolina, and therefore 
Virginia and North Carolina, hâve fallen into error in holding that 
the clause fixing the time within which the timber shall be eut and 
removed is a condition subséquent, and that failure to comply with 
such provision works a forfeiture of the estate in the timber; that 
such language should be construed to be a personal covenant on the 
part of the purchaser to eut and remove the timiber within the time 
prescribed. It is well settled that, if language is of doubtful import, 
the court will construe it to be a covenant, for breach of which dam- 
ages may be recovered, rather than a condition working a forfeiture 
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of the estate. King v. N. W. R. R. Co., 99 Va. 625, 39 S- E. 701 ; 
Bangert v. Roper Lumber Co., 169 N. C. 628, 86 S. E. 517. In the 
last-cited case, in which there were two dissents, the court held that, 
under the terms of the deed, payment was not required in advance. 
The further contention is made that, if the provision be construed 
as attaching to the estate a condition subséquent, the failure to com- 
ply with its terms does not work a forfeiture until action is taken 
Tdv the party entitled to take advantage of the breach, as by re-entry, 
notice, or otherwise — that failure to do so opérâtes as a waiver of the 
breach; that a court of equity will not lend its aid to enforce a for- 
feiture of a condition subséquent. Authorities are cited sustaining 
thèse positions. 

Language is used by some of the courts indicating that they treat- 
ed the clause limiting the time for cutting the timber as creating a 
condition subséquent. It would seem, however, that the better inter- 
prétation of the opinions leads to the concltision that they Hkened 
the deeds, and the estate conveyed to a base or qualified fee. Bunch 
V. Lumber Co., supra. This estate is defined by Blackstone as : 

"Sueh a one as lias a qualification sulxloined thereto and which must be de- 
tprminpd whenever the qualification annexed to it Is at an end." 2 Com. 
147 (*100). 

In the note to Jones' Blackstone, the case of Wiggins Ferry Co. 
V. Ohio & M. Ry. Co., 94 111. 83, is cited. It is said of this chairacter 
of estate : 

"It is true the estate hère may not endure forever; it may be determined 
by the failure to use and employ the rishts and easenients granted in the 
manner prescribed in the grant ; but if they shall lie so used and employed 
the grant is forever. And this seems to meet Blackstone's définition of a 
qualified or base fee." 

It is also said that the estate created by the conveyance is not prop- 
erly an estate on condition, either précèdent or subséquent, but a base 
or qualified fee. Kilpatrick v. Graves, 51 Miss. 432. 

Chancellor Kent defines a qualified base or determinable fee as : 

"An interest which maj' continue forever, but the estate is llable to be de- 
termint^ without the aid of a conveyance, by sonie act or event circum- 
scril)lng its continuance or extent." Com. IV, "{>. 

Mr. Justice Walker states the proposition clearly, saying: 

"In no event should we give a construction to the instrument which will 
confer any greater right or estate than is comniensurate with the ob- 
.iect and purpose of the parties, as expressed in it." Jenkins v. Lumber Co., 
supra. 

It is manifest that thèse "timber contracts" are sui generis, and in 
the efifort to construe them by analogy to deeds, or instruments con- 
veying land, difficulties are encountered. The courts which adopt 
the view of the South Carolina court, that an estate vests in the gran- 
tee upon the delivery of the deed, with a limitation upon the time for 
cutting and removing, hold that upon the expiration of such time the 
title "détermines," "reverts," or use équivalent terms, excluding the 
idea that the clause fixing the time créâtes a condition subséquent. 
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I have given to the well-considered argument of counsel careful 
considération. They are confronted, however, with the fact that the 
Suprême Court of South CaroHna, in accord with the large majority 
of other state courts, especially in this judicial circuit, has, by an un- 
broken line of décisions, held that the title to the timber of the Cape 
Fear Lumher Company, and its assignée, determined upon the failure 
to eut and remove within a reasonable time, and that such time had 
elapsed before Gray brought his suit against the Marion County L,um- 
ber Company, or it made a tender of the interest and gave notice of 
the additional time required. This court is asked to disregard the 
décision of the South Carolina court, and hold that complainant is the 
owner of the timber vmder the deeds in trust executed by the Marion 
County Lumber Company, and that défendant, purchasing from the 
owner of the land subséquent to the décision of the Gray Case, be 
enjoined from cutting. To so hold would do violence to the wise and 
salutary rule prescribed by tlie Suprême Court of the United States in 
Kuhn V. Fairmont Coal Co., supra, that — 

"To avoid confusion, the fédéral court should alwayg lean to an agreement 
with the State court, if the question is balanced with doubt." 

The wisdom of this rule followed by the fédéral courts is illustrated 
by the situation presented in this case, and other timber contracts, or 
deeds, of the same character. It appears from the state reports that 
parties and corporations holding deeds for timber on extensive tracts 
of land, in the South Atlantic states, containing clauses limiting the 
time for cutting, differing in some respects, but substantially similar, 
have strongly pressed upon the state courts the contention made hère. 
The opinions of the judges in the cases cited, and many others, dis- 
close a careful, anxious effort to give to the deeds a fair, reasonable 
construction. As said by Judge Keith, "looking to the whole deed, 
and ail of its provisions," and "avoiding irrational conséquences," they 
have reached the conclusion that — 

"It was not the intention of the parties to give an absolute and uncondi- 
tional title to the timber, but only such as was eut • * * within the time 
limited by the deed, and such extensions thereof as the grantee was entitled 
to demand upon a fair construction of the deed, or as might be agreed upon 
between the parties." 

While I am not inadvertent to the fact that other courts have held 
to the contrary, I concur in this construction. 

It is urged that in Crown Orchard Co. v. Dennis, 229 Fed. 652, 144 
C. C. A. 62, the Court of Appeals of this circuit rejected the con- 
struction placed upon the timber deeds by the South Carolina court 
in the Flagler and Minshew Cases, and adopted, as its independent 
judgment, the rule laid down in the Prettyman Case, 97 S. C. 247, 81 
S. E. 484, resulting in the conclusion that, when the extension clause 
gave such additional time as the grantee "might désire," the doctrine 
of reasonable time could not be applied ; that the right to eut and 
remove was unlimited. It will be noted that in the Prettyman Case 
the circuit judge of the state court, in his decree, said that when such 
time was granted as the grantee "might désire," in "unambiguous and 
express terms," the "reasonable time" rule did not apply; that "when 
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the parties speak for themselves the court cannot imply." The learn- 
ed judge fixed the additional time to eut at 10 years, because "that was 
the time demanded by the grantee." He says : "The plaintifï had thus, 
by its notice, fixed the duration of the extension." A reasonahle con- 
struction of the language of the circuit judge justifies the argument 
that he was of the opinion that the language of the deed excluded the 
application of the "reasonable time" rule. The Chief Justice in a per 
curiam opinion says that, "for the reasons therein set forth, the judg- 
ment is affirmed." Judge Watts, in liis dissenting opinion, suggests 
that, by adopting the decree "as the judgment of this court," it was 
committed "to a décision and a policy that will be far-reaching in its 
effect and pre judge other cases of similar character." This case was 
strongly pressed upon the fédéral court in the argument of the Crown 
Orchard Case. Judge Knapp says : 

"It Is not necessary for us to afflrm that the Prettyman Case estahlished a 
rule of property in South CaroUna which we are bound to apply. We follow 
jt upon the question in dispute, not meiely out of déférence to the court 
which decided it, but because the décision conamends itself to our judgment 
as just and correct." 

Erom this language it is argued in this, and other, cases that this 
court is bound, as by an authoritative déclaration of the law, to hold 
that the Cape Fear Lumber Company and complainant, its assignée, 
is entitled to an unlimited and unlimitable time to eut and remove the 
timber. The language quoted, without limitation, is capable of that 
construction. It may be suggested that, in saying that the judgment 
in the Prettyman Case was "for the reasons given" affirmed, the Chief 
Justice was referring to the fact that the period of 10 years was 
fixed because, as stated by the circuit judge, that was the time fixed by 
the plaintifi^, thus limiting the scope of the per curiam opinion of the 
court. However this may be, it is manifest that the learned judge in 
his opinion in the Crown Orchard Case did not intend to hold that 
the deed conferred an unlimited time to eut. He says that the exer- 
cise of the right conferred by the deed "must be an honest and justi- 
fiable désire, not a pretended or fantastic désire. In short, we take 
the phrase to mean such additional time as may be reasonably desired 
by the party having the right to an extension." The court remanded 
the case, with direction to the court below to fix the time, etc. 

Referring to the Prettyman Case, supra, it is worthy of note that the 
décision was rendered on April 23, 1917, and the décision in the 
Minshew Case on April 27, 1917. Judge Watts, who wrote in the 
Minshew Case, makes no référence to the décision in the other case, 
although he reviews ail of the other décisions of the court relating to 
the construction of timber deeds. There were differentiating facts in 
the cases. As we hâve seen, the Minshew Case is cited as the author- 
itative déclaration of the law in the Cray Case. 

I hâve given to the language used by the court in the Crown Orchard 
Case careful considération, and said this much to exclude the sugges- 
tion that I did not regard it as controlling authority in like cases. I 
shall indulge the hope that my decree in this may be reviewed, so that, 
without regard to the conclusion reached, the District Judges in this 
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circuit, and the parties who hâve large interests involved in sucli con- 
tracts, may be advised what construction the fédéral courts will place 
upon thèse deeds. 

[4] I conclude that the deed from Peele to the Cape Fear Lumber 
Company vested in the grantee a présent estate in the timber trees, 
with the right to hegin cutting and removing theni within a reasonable 
time computed from the date of the deed ; that, upon f ailure to begin 
cutting within such time, the title to, and estate in, the timber deter- 
mined and reverted to the owner of the land or his grantee, Gray; 
that, by the f ailure to begin cutting the timber within the time elapsing 
between the date of the deed and the institution of the suit by Gray 
against the Marion County Lumber Company — 14 years — the right, 
title, and estate to the timber vested in the lumber company, and such 
rights as vested in complainant by virtue of the deeds in trust deter- 
mined and reverted to Gray, the owner of the land ; that by the deed 
from Gray to défendant he became the owner of the timber, with the 
right to eut and remove it, according to the terms and provisions of 
the deed under which he claims. 

This construction of the deed disposes of several interesting ques- 
tions discussed by counsel, upon the theory that defendant's title was 
dépendent upon a forfeiture wrought by breach of a condition sub- 
séquent. It also renders unnecessary the discussion of questions pre- 
sented by défendant. 

The motion for an injunction is denied, and the bill dismissed, at 
the cost of complainant. 



AMMON & l'ERSON v. NARRAGANSETT DAIRY 00., Limited. 

(District Court, D. Rhode Islaiul. Deceinber 12, 1918.) 

No. 74. 

Trade-Maeks and TriADE-NAMES ®=>98 — Suit for Infki.'^gemknt — Recovery 
OF Damages and Profits. 

The risht to an injunction against the future use of a single word 
forming part of coinpiainants' trade-mark, and which it afterward used 
alone, does not carry the right to an accountiiig, coverlug time when such 
Word alone was only used by défendant in good faith, and on packages 
clearly identifled as its own. 

In Equity. Suit by Ammon & Person against the Narragansett 
Dairy Company, Limited. On complainants' motion for entry of de- 
cree. 

See, also, 252 Fed. 276. 

Edwards & Angell, of Providence, R. I., for plaintiffs. 

Wilson, Gardner & Churchill, of Providence, R. L, for défendant. 

BROWN, District Judge. Though the opinion already filed (252 
Fed. 276) holds that the plaintiffs are entitled to an injunction, and 
that the defendant's cross-bill must be dismissed, yet it appears that 
the former Narragansett Dairy Company had used as a trade-mark 

(g=For other cases see same toplc & KBY-NUMBER in aU Key-Numbered Digeats & Indexes 
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applied to goods the word "Queen" alone for about three years prior 
to any use of the word alone by the plaintiffs as a trade-mark appUed 
to goods. This use by that company or by the défendant had been 
very substantial and continuons in New England and elsewhere from 
19Œ> to September 29, 1915, the date of plaintiffs' notice to défendant; 
such use being without fraudulent intent to iniitate plaintiffs' goods, 
and so far as appears without actual déception of purchasers. This 
bas a most important bearing on plaintiffs' right to an accounting of 
profits and assessment of damages. 

The goods of both thèse manufacturers were sold as their own prod- 
uct to persons who ordered of them as manufacturers. While plain- 
tiffs' cartons for one-pound packages, bearing the word "Queen," first 
used in 1912, bore no marks indicating that Ammon & Person, the 
plaintiffs, who were wholesalers and not manufacturers, were connect- 
ed in any way with the goods, the cartons of the two corporations 
were so conspicuously marked with their names as manufacturers that 
it is impossible to believe that any purchaser of thèse either at Whole- 
sale or retail, could hâve supposed he was getting goods of the plain- 
tiffs. Were it not for the earlier use of plaintiffs' trade-mark, "Queen 
of the West," and évidence showing that this had been abbreviated to 
the trade-name "Queen," not used as a trade-mark before 1912, the 
plaintiffs would be entitled to no relief. 

By reason of différences in the facts, Hanover Milling Co. v. Met- 
calf, 240 U. S. 403, 36 Sup. Ct. 357, 60 L. Ed. 713, seems insufficient 
to support defendant's cross-bill. Yet that case is important for the 
récognition that it gives to the rights of one who, in good faith and 
without notice, has built up a trade in a spécial territory, and to the 
principle that the earlier adopter may not monopolize marks where bis 
trade has never reached, and where the mark signifies, not his goods, 
but those of another. 

The plaintiffs' contention that the word "Queen" alone had become 
so associated with plaintiffs' goods, that it meant to the public plain- 
tiffs' goods, and that therefore defendant's profits are presumably due 
to that meaning, finds little support in the évidence. The contention 
is based rather upon a theoretical presumption than upon any substan- 
tial testimony. 

To apply in this case a presumption that purchasers who ordered 
goods from the defendant's factory, or who purchased goods packed in 
defendant's cartons (which could not be mistaken for plaintiffs'), did so 
because of any knowledge of plaintiffs' réputation or connection with 
the goods, would be highly unreasonable. Presumptions are never al- 
lowed against ascertained and established facts ; when thèse appear, 
presumptions disappear. Lincoln v. French, 105 U. S. 617, 26 L. Ed. 
1189. 

Plamilton-Brown Shoe Co. v. Wolf Bros. Co., 240 U. S. 251, 36 Sup. 
Ct. 269, 60 L. Ed. 629, bas slight application to the facts of the présent 
case. In that case of fraudulent imitation the court applied the prin- 
ciple applicable in cases of tortious confusion of goods. 240 U. S. 262, 
36 Sup. Ct. 269, 60 E. Ed. 629. It is to be noted that the exclusion 
from an accounting of sales, where the infringing mark was accom- 
254 F.— 14 
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panied by matter clearly indicating that the goods were of the defend- 
ant's manufacture, was affirmed. 240 U. S. 255, 260, 36 Sup. Ct. 269, 
60 L. Ed. 629. See, also, Wolf Bros. Co. v. Hamilton-Brown Shoe 
Co., 206 Fed. 611, 619, 124 C, C. A. 409. The rule applicable in cases 
of confusion of goods extends no further than necessity requires. See 
cases cited in Bouvier's Law Dict. (Rawle's 3d Ed.) vol. 1, pp. 605, 606. 
In Westinghouse Co. v. Wagner Mfg. Co., 225 U. S. 604, 618, 619, 
32 Sup. Ct. 691, 696 (56 L. Ed. 1222), it was said: 

"The inséparable profit must be given to the patentée or inMnger. The 
loss had to fall on the innocent or the guilty. In such an alternative the law 
places the loss on the wrongdoer." 

But only in such alternative is the rule applicable. Whether such al- 
ternative exists is a matter of fact, and not of law. It would be al- 
together too sweeping a proposition to say that, irrespective of par- 
ticular circumstances, a court should hold that a sale of goods bearing 
a trade-mark was due to such trade-mark; for it is familiar knowl- 
edge that in the sales of many goods bearing trade-marks the trade- 
mark is a negligible factor, and this would seem especially true of many 
ordinary articles of consumption. Whether or not things which are 
mixed can be separated cannot be determined as a matter of law. On 
the contrary, in many cases it may. be quite obvious that marks af- 
fixed to goods could hâve played but an insignificant part in the sale. 
As was said (225 U. S. on page 620, 32 Sup. Ct. 696 [56 h. Ed. 1222]) 
in the opinion last cited: 

"The rule, however, is not intended to penalize the infringer, nor to glve 
the patentée profits to which he is clearly not entitle<l. So that where, by 
gênerai évidence, expert testluiony, or othervcise, it is shown that his patent 
is of relatively small value, it will often be possible to prove that, at the ut- 
most, it could not hâve contributed to more than a given amount of the profits. 
liUpton V. White, 15 Vesey, Jr., 4.32-440. In such cases, exeept possibly against 
one who had coneealed or destroyed évidence or beeu guilty of gros,s wrong, 
the plaintifC's recovery cannot exceed the amount thus proved, even though It 
be impossible otherwise more precisely to apiwrtion the profits." 

The burden is upon the plaintiffs to prove the existence of profits 
attributable to their trade-mark and to demonstrate that they are im- 
possible of accurate or approximate apportionment. 225 U. S. 622, 
32 Sup. Ct. 691, 56 h. Ed. 1222. 

The plaintifïs in this case are met by the fact that their trade-mark 
"Queen of The West" and the trade-mark "Queen" are not the same, 
but the resemblance is partial. That the word "Queen" alone, when 
applied as a trade-mark, did not mean to the public generally the goods 
of the plaintiff, but did mean for a period of about three years before 
the use of the trade-mark "Queen" the goods of manufacturers who 
sold the goods as their own product, and who had associated their 
own name with the word "Queen" so conspicuously as to exclude any 
reasonable presumption that the purchaser of cartons so marked, or 
the purchaser from salesmen representing the manufacturers, or who 
ordered their goods from the factory, could hâve been mistaken. 

Under this state of things, it is évident that to call upon the défend- 
ant to produce a spécifie account of the goods sold upon orders sent to 
its factory, or taken by salesmen from purchasers who knew they 
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were getting the defendant's goods, would be inéquitable, and that the 
expense and burden of such an accounting would be wholly dispro- 
portionate to any possible advantage that could resuit to the plaintiffs. 
The plaintiffs must establish their right to the assistance of a court 
of equity, not through the abstract propositions of law enunciated in 
cases of a différent character, but upon the facts of the présent case. 
There is no testimony that any mistake was ever made by purchasers. 
There is affirmative évidence that no mistake was made to the knowl- 
edge of the officiais of the two Narragansett Dairy Companies. 

The plaintiffs' equity rests upon its showing of a prior use^of the 
trade-mark "Queen of The West" and of the trade-name "Queen." 
It is a hardship to the défendant that it should be deprived of the 
benefits of a trade-mark corresponding to the trade-name earlier used 
in connection with plaintiffs' business. The plaintiffs' right to an in- 
junction is not free from doubt, but seems justified in order to pre- 
vent confusion likely to arise in the natural expansion of trade. 240 
U. S. 420, 36 Sup. Ct. 357, 60 L. Ed. 713. In view of the peculiar 
circumstances of this case, it seems both impracticable and inéquitable 
to impose upon the défendant the burden of an accounting or assess- 
ment of damages. Ludington Novelty Co. v. Léonard, 127 Fed. 155, 
62 C. C. A. 269; Rushmore v. Badger Brass Mfg. Co., 198 Fed. 379, 
117 C. C. A. 255; G. & C. Merriam Co. v. Saalfield, 198 Fed. 369, 
377, 378, 117 C. C. A. 245; Worcester Brewing Corp. v. Reter & 
Co., 157 Fed. 217, 84 C. C. A. 665; G. & C. Merriam Co. v. Ogilvie, 
170 Fed. 167, 95 C. C. A. 423 ; Keystone Type Fdy. Co. v. Portland 
Pub. Co. (C. C.) 180 Fed. 301, and cases cited. 

While some of thèse cases relate to unfair compétition rather than 
to trade-mark infringement, yet they discuss principles which seem 
equally applicable to both classes of cases in respect to the question of 
an accounting, since the common law of trade-marks is but a part of 
the broader law of unfair compétition. See Hanover Milling Co. v. 
Metcalf, 240 U. S. 413, 36 Sup. Ct. 357, 60 L. Ed. 713. 

The plaintiffs' draft decree is not in ail respects in conformity with 
equity rule 71 (198 Fed. xxxviii, 115 C. C. A. xxxviii). The defend- 
ant's proposed draft seems both to conform to the rule and to cover 
ail that plaintiffs are entitled to under this and the former opinion. 

A decree in the form proposed by the défendant will be entered by 
the clerk as of this date. 



UNITED STATES v. SIXTY-FIVB CASES OF Gr/)VE LEATHER 
(KAKPLUS & HERZBERGER, Claimants). 

(District Court, N. D. New York. December 27, 1918.) 

1. JuDGMENT <S=5299(1) — Final Judgment — Expiration of Term. 

A District Court loges power over its own final judgments at the close 
of the term at which rendered, if such term is not continued for the pur- 
pose of the particular case. 

2. DiSMISSAL AND NoNSUIT <g=>81(.3) "FiNAI, JUDGMENT" ReINSTATBMENT. 

A docket entry of dismissal, marte pursuant to an order of the District 
Court intended to clear its docket of stale cases, held not a "final judg- 

^ssFor otber cases see same topic & KSlY-NUMBEiR in ail Key-Numbered Digests & Indexes 
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ment," depriving tlie court of power to relnstïite the cause, though the 
term had expired. 

[Ed. Note. — For other définitions, see Words and Phrases, 'Second Séries, 
Final Judsiuent.] 
3. Di,SMissAT, AND NoNsuiT <SX=>81(3) — Reinstatinc. Cause — Lacuks. 

Wliore, after a docliet entry of dlsniissal wa.s made under a sonornl 
ordcr. tlic T^m'ted States attorney put the case on tlie calendar nt twa 
ditïerent tenus, and it was postponcd at tlie Instance of défendant, or liy 
agreeraent, held, tliat restoration of the case to the docket cannot bo 
denied, on the theor,y tliat the United States was guilty of lâches. 

At Law. Proceeding by the United States for the forfeiture of 
Sixty-Five Cases of Glove Leather, claimed by Karplus & Herzberger. 
Apphcation by the United States to revive and restore to the calendar 
such cause, opposed by the claimants. Dismissal vacated, and cause 
restored to docl<:et. 

This is an apphcation to revive and restore to the calendar of this 
court the above-entitled cause, to the end that the prosecution and 
trial thereof may be proceeded with. The claimants oppose the mo- 
tion or application mainly on the ground that the case has been dis- 
missed by this court, and that, as the terni at which dismissed had pass- 
ed and ended before the application was made, the court is now with- 
out jurisdiction or power to open and restore the case to the calendar, 
or take any action in the case. Lâches is also urged, and it is further 
claimed that this court never acquired jurisdiction. 

D. B. Lucey, U. S. Atty., of Ogdensburg, N. Y. 
Brown & Gerry, of New York City (Walter H. Dodd, of New York 
City, of counsel), for claimants. 

RAY, District Judge. In 1912, a spécial agent of the Treasury De- 
partment of the United States actually seized 65 cases of glove leather 
which had been imported into the United States from Germany on 
the ground same had been fraudulently undervalued. The goods be- 
fore such seizure were in the actual possession of one Joseph Bondy at 
Gloversville, N. Y., in the Northern district, who was the acting agent 
of Karplus & Herzberger, of Germany, and who were the owners, con- 
signors, and importers. 

An agreement was entered into between such importers, represented 
by Mr. Bondy and the United States, acting through the Treasury De- 
partment, by which $6,000 was to be and was deposited by such im- 
porters with the collector of customs at Albany, N. Y., Northern dis- 
trict of New York, as representing such goods and in place of same 
and as representing their maximum value, and which agreement con- 
tained the f ollowing : 

"In event of auy judgnient of forfeiture or othervvise being obtalued, or 
in event that any liability arising from the importation of sald mercliandise 
shall accrue to the United States, in se far as the said sum of $6,000 may be 
applicable, it shall be applied to the satisfaction in settlement of sueli lia- 
bility or judgment." 

The United States, acting by the agent of the Treasury, thereupon 
relinquished and surrendered possession of the said glove leather to 

<S=jFor other caaes see same toplc & KEY-NUMBER in ail Key-Numbered Digests & ladexea 
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said Bondy, representing Karplus & Herzberger, vvho disposed of such 
property. The said $6,000 so deposited was subsequently paid over 
to the collector of customs in the cit^^ of New York and is now in his 
hands awaiting the final disposition of this case. 

On the 16th day of January, 1914, this action was commenced for 
the forfeiture of such glove leather on the grounds same had been 
undervalued and a writ was issued. Same was returned with the fol- 
lowing return indorsed thereon by the United States marshal : 

''Not executed by direction of United States attorney. The chilniant has iiled 
a bond for $(i,0OO to cover any damages vvhicli tlie government miglit re- 
cover, and tlie défendants' jiroperty was returned to them." 

The said $6,000 was then in the hands of the United States under 
the agreement referred to. From November 10, 1914, when issue was 
joined, until about February, 1918, no further action was taken. In 
the meantime another case had been pending, involving some of the 
question involved in this case, and there had been a change in the office 
of the United States attorney for the Northern district of New York. 

On the 14th day of November, 1917, this court, on its own motion, 
made and entered a gênerai order during the continuance of the Oc- 
tober term held at Auburn, N. Y., wherein and whereby it was — 

"Ordered, that in ail cases at ]a\v no^v pending in the Northern district of 
New York, or hereafter docketed and i)ending, and whore action is not 
stayed or enjoined by a court or a jndKe of compétent inrisdiction, in which 
no action has been or is taken by the attorneys or parties, or either of them, 
within tlie two years last past, or following such docketing in cases here- 
after docketed. the same lie dlsmissed for want of proseciitlon. wlthout préj- 
udice, and that the clerk enter in the docket of such cases the words 'Dls- 
missed W. P.,' which shall niean dismissed wlthout préjudice: l'rovided, 
however, that on application aiul motion of either party, and for cause shown, 
such cause so dismissed niay l)e revlved, and ils proseciitlon resumed or con- 
tinued ; and provided, fiii'tber, that such 'dlsmissal W. 1'.' in such cases shall 
not make the clerk of this court responsilile" for certain fées, etc.; "it appear- 
ing that such docket fee is not taxable until the case is linally disposed of," 
etc. 

The reason for this order and the action of the clerk under it was 
to clear the docket of the court of old and stale cases many of which 
had been settled or otherwise disposed of, but which appeared on the 
docket of the court to be live cases. It is apparent from the order it- 
self that it was not the purpose to finally dispose of the cases, or to 
enter any final judgment or order of dismissal, but tO' leave such cases 
open to be proceeded with on a proper showing. It is true no pro- 
vision was inserted in the order continuing the term or terms at or 
during which such entries on the docket of the court might be made. 
No formai orders of dismissal were made. 

[1,2] The main question is : Has the court lost jurisdiction and 
control of such cases, so that it is powerless to proceed with a case, if 
"on application and motion of either party, and for cause shown," the 
court sees fit to revive and continue the prosecution of the case as 
provided in the order itself . The terms of court in the Northern dis- 
trict are fixed by statute, and one term continues until the beginning of 
another; but the court may and often for certain purposes continues 
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a term into and even far beyond another and succeeding term. In this 
case the entry on the docket of the court, "Dismissed W. P.," was made 
during the October, 1917, term which ended with the beginning of 
the December, 1917, term. But in January or February, 1918, notice 
of trial in this case was served, and net returned for the February, 
1918, term, and the cause was put over that term by consent, and it 
was again noticed for the April, 1918, term, and again adjourned to 
the subséquent or October, 1918, term of this court. The order of this 
court, above referred to and quoted in part, was not made on notice 
to parties or their attorneys, and the attomeys for the claimants herein 
State, what is undoubtedly true, that until during the October, 1918, 
term they were not aware of such order. It is quite true, I think, that 
a United States District Court may lose its power over its own "final" 
judgments at the close of the term at which rendered, if such term is 
not continued for the purposes of the particular case, or of particular 
cases including the one in question. In Bronson v. Schulten, 104 U. S. 
410, 26 L. Ed. 797, the court said : 

"But it is a rule equally well established that after tlie tenu has ended ail 
final judgments and decrees of the court pass beyond Us eontrol," etc. 

In United States v. Mayer, 235 U. S. 55-67, 35 Sup. Ct. 16, 19, 59 h. 
Ed. 129, the court said : 

"In the absence of a statute providing otherwise, the gênerai prindple 
obtains that a court cannot set aside or alter Its final judgnient afler the 
expiration of the term at which it was entered," etc. 

The docket entry of di.smissal in the instant case as fully appears by 
the order pursuant to which made was not a "final" dismissal or judg- 
ment or disposition of the case, nor was it intended to be. On the 
other hand, it was expressly provided in the order that the action 
might be revived, and its prosecution proceeded with and continued, 
on application and showing made. The purpose was to clear the 
docket of stale cases, but not to deprive the parties of the right to be 
heard and to proceed with their cases, if the court so ordered. The 
power of the court to deprive the parties of such right may well he 
questioned. I think it a strained construction to hold that such dis- 
missal was a final judgment in the case, and that such is not the effect 
of the action taken. The other questions raised on this motion should 
not be now disposed of, except that of lâches. 

[3] The record shows, as stated, that after such order was made 
the United States attorney put the case on the calendar at two différent 
terms, and that the trial was postponed at the instance of the défend- 
ant, or, at least, by agreement. The United States was not guilty of 
lâches certainly. The other questions should be raised and presented 
at the trial. I express no opinion whether or not the court was with- 
out jurisdiction by reason of the fact that by agreement of the par- 
ties money was substituted for the property itself, and held by the 
United States in place thereof ; the importer, on the faith and basis 
of the stipulation and substitution, taking and disposing of the prop- 
erty itself. 

There will be an order vacating the dismissal and restoring the case 
to the docket for trial in due course on due notice. 
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BROWN V. SPP:LMAN et al. 
(District Court, E. D. New York. June 3, 1918.) 

1. Armt .\nd Navy ©=20 — Sélective Seevice Act^Peooeedings Befoeb Lo- 

cal AND District Koakds. 

In View of tlie régulations promulgated by the Président under tlie 
Sélective Service Act, local boards provlded for by the act hâve tUe wid- 
est possible latitude for the purpose of informing themselves of the truth 
or falsity of statements made by registrants, and sucli boards are not 
in any vvay restricted to what would be compétent légal évidence in any 
judicial proceeding. 

2. AiiMY AND Navy <®=320 — Sélective Service Act — Relief in Courts. 

The civil courts can grant relief from orders of local and district boards 
provided for by the Sélective Draft Act only where such boards hâve 
acted wlthout or in excess of their jurlsdietion, or the proeeedings hâve 
been unfair, or show an abuse of discrétion ; hence, where the boards, in 
disposing of registrant's claim that he was over the âge prescribed in the 
act and that hls name should be striclœn from the list, followed the régu- 
lations, etc., no relief could be granted by the courts. 

At Law. Application by Sam Brown for writ of certiorari, or writ 
of mandamus, directed to James J. Spelman and others, as members of 
the Local Board for Division No. 35 of the Borough of Brooklyn, City 
of New York, and Charles J. Pflug, as Adjutant General of the State 
of New York. Application denied. 

Solomon S. Schwartz, of Brooklyn, N. Y., for plaintiff. 

Melville J. France, U. S. Atty., of Brooklyn, N. Y., for défendants. 

GARVIN, District Judge. This is an application for a writ of cer- 
tiorari, or a writ of mandamus, directing the défendants, who are 
members of a local board in the city of New York, created under the 
provisions of the act of Congress, known as the Sélective iService Law, 
approved May 18, 1917 (40 Stat. 76, c. 15), and the adjutant gênerai 
of the state of New York, to strike the plaintiff's name from the list 
of persons registered under the Sélective Service Law, and asking that 
a writ of prohibition be issued, restraining the défendants from in- 
ducting the plaintiff into military service. 

The pétition sets forth that on June 5, 1917, the petitioner was over 
the âge of 31 years ; that on that day he appeared before the registra- 
tion board of the 158th precinct of the county of Kings, city and state 
of New York, and stated to said board that he was bprn April 17, 
1886; that three members of the board said that he would not hâve 
to register, as he was past the âge of 31 years ; that one member, who 
appeared to be the chairman of the board, after a téléphone conversa- 
tion with some one, informed the petitioner that he would hâve to 
register on a doubt, but that, if it appeared subsequently that he was 
not subject to registration, his name would be stricken from the roll ; 
that the petitioner, believing at the same time that he was not liable 
to military duty under the Sélective Service Law, so registered; that 
he subsequently discovered that he was not liable to military duty un- 
der the law, and made application in writing to local board for divi- 
sion 35, of which the défendants Spelman, Walsh, and Pflug are mem- 
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bers, to cancel liis registralion and to strike his name from the list of 
persons certifiée! for military duty, which the défendants refused to do ; 
that the petitioner then ofïered to produce witnesses to prove that 
he was over the âge of 31 years on June 5, 1917, but said défendants 
refused to grant a hearing, at the same time stating to petitioner that 
he would hâve to submit his claim and proof in writing ; that the peti- 
tioner has submitted his claim in writing to the said local board, and 
also afïidavits, made by himself and other persons, stating that hc 
was born on April 17, 1886 ; that said local board members subse- 
quently informed petitioner that they had forwarded his claim and 
affidavits to the adjutant gênerai of the state of New York ; that there- 
after the petitioner received a communication from the adjutant gênerai 
of the state of New York requiring him to produce further proof of 
his âge, including a requirement to produce his birth certificate; that 
the petitioner thereupon forwarded to the adjutant gênerai his (peti- 
tioner's) affidavit, stating that he was not in possession of a birth cer- 
tificate and could not obtain one, as the province in which he was born 
is now under German occupation. In addition to this affidavit the peti- 
tioner also forwarded to the adjutant gênerai affidavits of other per- 
sons who knew petitioner's âge ; that with petitioner's claim and proof 
forwarded to the adjutant gênerai as above set forth the local hoard 
forwarded its fînding of f act and its recommendation ; that petitioner 
was subsequently informed by the local board (which is made up of 
three of the défendants as aforesaid) that the petitioner's claim that he 
was registered through error and not subject to military service has 
been denied. 

[1] A careful reading of the régulations promulgated by the Prési- 
dent under the Sélective Service Law indicates a clear intention on the 
part of Congress that the proceedings before the local and district 
boards shall not be conducted with the s' me regard for rules of évi- 
dence as must be observed by the courts in determining issues pre- 
sented. Section 95 of the sélective service régulations reads in part : 

"Ail affidavits and otlier written proof (not an Integrnl part of the question- 
naire) flled by the registrant, or by any other person In support of any claim 
for exemption or discharge, whether of his or thelr own motion, or in resi)onse 
to the requirement of the locîil or district board. must lie legibly written or 
typewritten on one side only of white paper of the approxlmate lengtli, but 
no longer than a page of the questionnaire." 

From this it appears that Congress did not intend that the boards 
should consider only affidavits as proof. Section 101 of the sélective 
service régulations provides : 

"In classlfying registrants, local boards shall llrst examine the registrant's 
entries on the first page of the questionnaire, and also the answers to the 
questionnaire and ail other proof in the case, and shall proceed lo classify tiu; 
registrant in accordance witli the foUowing i-ules." 

From this it is évident that Congress intended to give the local Iwards 
the widest possible latitude for the purpose of informing themselves 
concerning the truth or falsity of the statements made under oath by 
registrants, and that the boards are not to be in any way restricted to 
what would be compétent légal évidence in any judicial proceeding. 

[2] In the case at bar the three défendants who comprised local 
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board 35 followed section 61 of the sélective service régulations care- 
fuUy. The adjutant gênerai acted in accordance with the law, after a 
cai^eful investigation, as is indicated from the papers presented by 
petitioner himself. With its conclusions this court cannot interfère, 
unless the case is brought within the provisions of Angélus v. Sulli- 
van, 246 Fed. 54, 150 C. C. A. 280, which holds that: 

"The civil courts, ean nfford relief from orders made by such boards in any 
ciise ^\'here it is sliown tliat their procccdiii^s hâve been without or in excess 
of fhoir .luriKdicrtiim, or liave been se manifostly unfair as to prevent a fair 
investigation, or that there lias been a jnanlfest abuse of the discrétion with 
which tliey are invested under the act." 

The members of the local board acted strictly in accordance with the 
law, and the adjutant gênerai, after a careful investigation, directed 
that the registrant be held for military service. 

The application must be denied. 



SRERE et al. v. GOTTESMAN et al. 

(District Court, S. D. New York, November 18, 1918.) 

Judo MENT <s=358.5(4) — Mattkrs Concluded — Mattehs Witiiiield. 

Wliere a seller of pulp, to be delivercd monthly, by letter expressly re- 
pudlated and cunceled the contract for defaults in paynients, and the 
purchaser aftervvard, in an action between them, unsuccessfully counter- 
claimed for wrongful breach on grounds other than the letter, which 
was not pleaded nor in issue, the .iudgment was a bar to u subséquent 
action by him for failure to make further deliveries. 

At Law. Action by Alfred A. Srere and Harry Srere against Men- 
del Gottesman and David S. Gottesman. On motion by both parties 
for direction of verdict. Verdict directed for défendants. 

This action is uix>n a contract between the parties by whlcli the défendant 
agreed to deliver 4,800 tons of pulp to the plaintiff at ?1.95 per 100 pounds, 
deliveries to be monthly at 150 1;ons a montli, begiuning May, 1915, and 
cnding I>ecember, 1917. The c-ontract conta inert the following provisions, 
which are the only ones of importance: "Each sbipment under this contract 
to be consid(n-ed as a separate contract, and default of ono or more shipments 
not to invalidate the rest of the contract." Again: "If the buyer makes de- 
fault in iiny iiayment, * * « seller may at bis option <:ancel future de- 
liveries." 

In October of 1915 the parties had a différence as to the exécution of the 
contract, and correspondence passed between them, which it is not iieces- 
«ary hère to détail. ïhe controversy resulted in a claim by the défendants 
against the plnintifl: in the suni of ij;3,4S2, for which they made claini. On 
February 3, ]!)16, the défendants wrole as foUows to the plaintlffs : "We liave 
repeatedly written you within the last few montlis regardlng your account, 
which is in a deplorably overdue condition. We now wish to serve notice on 
you that unless settlement is in our hands not later than February 8th we 
will canccl the balance of the contract in accordance with claim 10." The 
account reforred to was for the sum mentioned, and was made up of three 
items. Clause 10 is the clause already quoted, for eancellation. 

As the controversy still continued, the défendants sued the plaintiff in 
the Suprême Court of New York, and the cause was afterwards removed to 
this court, claimlng in the sum of .'S3,482.19 as the amount due under the con- 
tract. To this the présent plaintlffs (the défendants therein) counterclalmed 
upon the contract in question. They laid the breach in the sixth article of 
their counterclaim as follows: "That in or about the month of October, 1915, 
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the défendants not being in default under the terms of said agreement, the 
plaintlft's notifled défendants that they declined and refused to continue the 
dellvery of pulp under said agreement, and tliat tliey considered the same 
terminated, and the said plaintiffs hâve ever sinee declined and refused to per- 
forai Siiid agreement, to tlie défendants' damage of $200,000." The défend- 
ants hère required a bill of partlculars of the default alleged in the said 
sixth article, which was accorded by the plaintifCs hère, and whieh consisted 
of the correspondenee which passed between the parties during the months of 
October, November, and December, but did not set up the letter of February 
3, 1916. 

That cause came on for trial in this court before Judge Mayer, and resulted 
in a verdict for the défendants hère upon their complaint, but not for the 
whoie sum ; their reeovery being $2,209.29, tvpo of the three items of their 
claim being disallowed. The counterclaim was left to the jury, who found 
against the plaintiffs hère. It appears from the charge of Judge Mayer, as 
indeed necessarily vi'ouM hâve been so, that no question arose in that cause of 
the letter of February 3, 1916. The défendants' complaint in tliat suit was 
flled on March 16, 1916, and the counterclaim in July, 1916, each of tlieni, eon- 
sequently, after the letter of February 3d. On .Tanuary 8, 1917, judgm'ent 
was entered in the former action for the sum of $2,029.29, without mention of 
the counterclaim. 

The présent complaint sets, up the contract and allèges the breach as fol- 
lows in article fifth : "Said agreement being in full force and effect, and the 
plaintiffs being entitled to deliveries of the said pulp during the year 1917 
as tliereiu jjrovided, plaintiffs hâve neglected and refused to deliver the 
monthly installments of 150 tons each of pulp due under said contract for 
the months of January, February, March, April, and May, 1917, although re- 
peatedly requested so to do, and on or about the 27th day of FelKuary, 1917, 
défendants notified plaintiffs that they considered said agreement terminated, 
and tliat no further pulp would be shipped thereunder, to the défendants' 
damage in $200,000." 

The plaintiffs hère introduce in évidence a letter of February 27, 1917, of 
which the important part is as foUows: "We hâve heretofore advised you 
that, owing to your default under the contract, no further pulp would be 
shipped to you, and as ail matters in connection wlth said contract, default 
thereunder, and termination thereof were lltigated in the action recently tried 
in the United States District Court of this city, we do not see that there is 
anything further to be said in the matter, as our relations hâve been com- 
pletely terminated." It is agreod that no deliveries were niade during the 
year 1917. 

Delevan A. Holmes, of New York City, for plaintiffs. 
Harold Nathan, of New York City, for défendants. 

LEARNED HAND, District Judge (after stating the facts as 
above). The plaintiffs attempted in the former action to recover upon 
a répudiation of the contract through the October correspondenee, and 
failed. They necessarily exercised their putative option, arising by 
virtue of that correspondenee, to déclare the contract at an end through 
the défendants' breach. This they might hâve done, had there been 
such a breach. Central Trust Co. v. Chicago Auditorium, 240 U. S. 
581, 36 Sup. Ct. 412, 60 h. Ed. 811, L. R. A. 1917B, 580; Johnstone 
V. Milling, L. R. 16 Q. B. D. 460; Landes v. Klopstock, 252 Fed. 89, 

C. C. A. . But I shall assume, for the purposes of argument, 

that they failed because the défendants had not repudiated the con- 
tract at ail by the October correspondenee. If so, the effect of the 
judgment in that action would not put an end to the contract; the 
plaintiffs had missed their blow and struck in the air. 

In fact, nevertheless, the défendants had already expressly repudi- 
ated the contract, not by the October correspondenee, but by the let- 
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ter of February 3, 1916. This, if wrongful, gave the plaintiffs a sec- 
ond option, and, I niay also assume, the only real one, to treat the con- 
tract as terminated by a breach, or as continuing. Had the counter- 
claim been filed before February 3, 1916, it would not hâve afifected 
their rights under that letter, but it was not so filed. The second op- 
tion, the only real one, had arisen before the counterclaim. 

Now, it must be admitted that the plaintiffs never actually elected 
to treat the letter of February 3, 1916, as a répudiation; they con- 
fined themselves to the October correspondence. If, therefore, they 
were free to reserve their rights under the letter, the contract was not 
at an end on February 27, 1917. I think they were not so free, but 
that, having elected to déclare the contract at an end in July, 1916, 
by filing the counterclaim, that élection included, not only the grounds 
for it which they asserted, but ail grounds which they had. The posi- 
tion of treating the contract as wrongfully repudiated was not deter- 
mined by any wish to establish a fact but a légal relation. If they 
might reserve from considération any of the grounds upon which 
that relation might stand, they could litigate twice the same "cause of 
action"; that is, the same légal position towards the mutual obliga- 
tions of the parties. This they may uot do ; the judgment in the first 
action would be a bar. United States v. California & Oregon L. Co., 
192 U. S. 355, 24 Sup. Ct. 266, 48 L. Ed. 476; Watts v. Weston, 238 
Fed. 149, 151 C. C. A. 225. 

The judgment, therefore, concluded the plaintiffs from asserting 
that the défendants were wrong in repudiating the contract. Only in 
case they were wrong could the contract endure, because a rightful 
répudiation put an end to it and a répudiation there had been, The 
contract could not persist after the judgment, and no future deliveries 
were due under it. Therefore this action will not lie, 

I direct a verdict for the défendants. 



O. & W. THUM CO. V. DIOKINSON. 

(District Court, W. D. Miehigan, S. D. January 29, 1918.) 

Tbade-Marks and Trade-Names iS=398 — Suits for Infbinoement — Account- 

IKG BY InFHINGEE. 

On an accounting for damages and profits by an infringer of a trade- 
mark, défendant may, in the discrétion of tlie court, be required to tile an 
aecount showing the names and addresses of ail purcliasers of intringing 
goods. 

In Equity. Suit by the O. & W. Thum Company against Albert 
G. Dickinson. On review of master's order. Affirmed. 
See, also, 245 Fed. 609, 158 C. C. A. 37. 

Chappell & Earl, of Kalamazoo, Mich., for complainant. 
Butterfield & Keeney, of Grand Rapids, Mich., for défendant. 

SESSIONS, District Judge. The master's order, requiring de- 
fendant to file his aecount and to include therein the names and ad- 
dresses of ail purchasers of goods bearing the infringing trade-mark, 
is in the form used and employed for many years in this district in 

^=^For other cases see same topic & KBY-NUMBBB la ail Key-Numbered Dlgests & Indexes 
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accountings of like nature, and sliould be approved, iinless it invades 
some substantial right of défendant, or violâtes some established rule 
of practice, and thus constitutes an abuse of discrétion. Equity rule 
63 (198 Fed. xxxvii, 115 C. C. A. xxxvii) prescribes the form and 
not the contents of the account. An account is none the less "in the 
form of debtor and creditor" because it is complète and contains such 
matters of détail as are essential to the détermination of the rights of 
the parties, Independently of the rule, it lies within the discrétion 
of the court to require the défendant to disclose in his account such 
facts as are necessary to show, not only his own profits from his 
wrongdoing, but also the extent of the injury othervvise donc by him 
to the plaintiff. 

The finding of the Circuit Court of Appeals that défendant has been 
a vvillful and persistent trespasser upon plaintiiï's rights is binding 
upon this court, and constitutes the controlling rule of décision in 
this case. At best, défendant occupies the position of a trustée ex 
maleficio and must account as such. The primary object of requiring 
an unfaithful trustée "to bring in his account is to compel discovery 
from him as to the détails of the transaction under investigation." De- 
fendant is not entitled to protection against the conséquences of his 
own malfeasance, and if the full and fair disclosure, which the law 
requires him to make, incidentally involves some personal loss or busi- 
ness disadvantage, the blâme theref or rests upon himself alone. Courts 
should not be so tender of his claimed rights as to destroy the very 
purpose which the rule was designed to accomplish, or to jeopardize 
or sacrifice the adjudicated rights of plaintiff. 

The claim of défendant that he ought not to be required to disclose 
the names and addresses of his customers might rest upon a some- 
what more substantial foundation, if the profits made by him in the 
manufacture and sale of the infringing goods alone were involved; 
but the accounting is ordered to ascertain both his gains and profits 
and the damages sufïered by plaintiff. In a récent pétition défendant 
has averred that he has made no profits. If this averment is true, 
and he cannot now gainsay its truth, plaintiff will be limited in its 
recovery to the damages (as distinguished from the infringer's prof- 
its) it has sustained. An important élément of such damages, if any, 
may be sales of goods bearing the infringing trade-mark, which hâve 
prevented sales by plaintiff of its own goods to its own customers. 
Whether any such sales bave been made cannot be learned until after 
the discovery of the names of the purchasers of infringing goods from 
défendant. An account merely stating dates, amounts, and priées 
would afford little, if any, assistance in the détermination of this im- 
portant question. To hold that jjlaintifi: is not entitled to such in- 
formation until after the liling of his account and exceptions there- 
to, and not even then unless, possibly, it can be obtained from an ex- 
amination of the défendant either viva voce or upon interrogatories, 
would be to create and to invite the delays which the rule was in- 
tended to prevent. 

Décisions of District Courts, which seem to rule difïerently, bave 
not been overlooked. In some vital respects the cases cited difter 
materially from the présent one. Those cases, in themselves, when 
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carefully examined, particularly as to dates, furnlsh glaring ex- 
amples of the delays caused in some measure by foUovving the rule 
of practice therein approved. In a mandamus proceeding in one of the 
cases, the opinion of the Court of Appeals is in harmony with the 
views herein expressed. In re Beckwitli, 203 Fed. 45, 121 C. C. A. 
381. The whole trend of modem décisions and rules of procédure is 
to eliminate delays wherever possible, and courts ought not to permit 
the use of equity rule 63 as an instrument to produce the serious evil 
which it was intended to remedy. 

The order of the master is approved and affirmed. 



In re MADIGAN. 
(District Court, S. D. New Yorlî. August 1, 1918.) 

1. Baxkktjptcy <©=>421(1) — Dischargeable Liabilities — Jddgment for Nég- 

ligence. 

A judgment for damages caused by négligence is discliargeable in bank- 
ruptcy. 

2. Bankrx'ptcy iS33?,î)3 — Release from Imprisonment. 

Whore bankrupt, liaving recldessly driven an automobile, was arrested 
under order of the state court made prlor to flling of liis voluntarj' péti- 
tion in bankruptey, and Judgment was reeovered against him, tie could 
be released by the bankruptey court having iurisdictlon ijendlng bis apiili- 
cation for discharge; the judgment being dischargeable in bankruptey. 

3. Bankruptcy "®=3293(1) — Discharge of Bankrupt from Arbfst — Power of 

Court in Ancillary Procbedings. 

A bankruptey court in ancillarj' proceedings has power to discliarge a 
bankrupt from an arrest made prier to the bankruptey proceeding.^, wliere 
he has the substantive right to relief. 

In Bankruptey. In the matter of Andrew M. Madigan, bankrupt. 
On motion by bankrupt for discharge froin arrest. Granted. 

Edward F. Lindsay, of New York City, for judgment creditor. 
Barney & Schuldenfrei, of New York City, for bankrupt. 

AUGUSTUS N. HAND, District Judge. [1-3] The judgment hère 
was for négligence, due to the reckless driving of an automobile, and 
is in my opinion dischargeable in bankruptey. The bankrupt was ar- 
rested under an order of the state court made prior to the fihng of bis 
voluntary pétition in bankruptey in the Eastern district, and is now on 
the jail limits. That proceeding has fnow gone to adjudication, and, 
under my décision in Matter of Margiasso, 38 Am. Bankr. Rep. 524, 
242 Fed. 990, the bankrupt may be released pending bis application for 
a discharge, unless the court is without jurisdiction because the bank- 
ruptey proceedings are not in this district. Under the décision in Re 
A'^on Hartz, 142 Fed. 726, 74 C. C. A. 58, I would be without jurisdic- 
tion, and the amendment of 1910 (Act July 1, 1898, c. 541, 30 Stat. 
544, as amended by Act June 25, 1910, c. 412, 36 Stat. 838), which only 
extended ancillary jurisdiction "in aid of a receiver or trustée," would 
mot avail. But that décision has been expressly disapproved by the Su- 
prême Court in Babbitt v. Dutcher, 216 U. S- at page 114, 30 Sup. 

^;s3Fai other cases see same topic & KBY-NOMBER in ail Key-Numbered Digesta & Indexes 
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Ct. 372, 54 L. Ed. 402, 17 Ann. Cas. 969. I think, if a bankrupt bas 
the substantive right to relief, there is, under the doctrine of Babbitt 
V. Dutcher, supra, a remedy in this court ancillary to the proceeding 
in the Eastern district. 
The motion is granted. 



Ex parte TINKOFF. 
(District Court, N. D. Illinois, E. D. Ftebruary 13, 1918.) 

Nos. 327S&-32788, 32815. 

1. IIabeas Courus ©=54— SornciENCY of Pétition. 

Wliere uiilawfiilness of détention alleged in pétition consists In order of 
an Inferior trit)unal, IcKiiUy constltiited and having .iuri.sdlf'tion over 
subject-matter and person detained, pétition must state facts constltuting 
arbitrary or capricious action. 

2. Abmt and Navt ©=320 — Sélective Draft Act — Action or District Board. 

The déniai of a rchearing on a clalm for draft exemption by a district 
board Is not arbitrary action. 
8. Abmt a.\d Navy <S=520 — Sélective Deaft Act — Effect of Mabriage of 
Eegistrant. 

The uianiage of a person subject to Sélective Draft Act May 18, 1917, 
after his reglstratlon, cannot defeat the government's rlght to hls services. 

4. Habeas Corpus i@=3l6 — Sélective Draft Act. 

The court in a habeas corpus proceeding cannot relieve against a mere- 
ly erroneous décision of a draft board. 

5. Aemt and Navï <s=320 — Sélective Draft Act — Exemption of Aijens. 

A nondeelarant alien is not Inéligible to service under Sélective Draft 
Act May IS, 1917, and, while he may not be compelled to serve, provided 
he clalms exemption as the law requires, if he falls to do so, the draft 
boards are without authority to exempt hlm, and thelr action in treatlng 
such fallure as a walver is not reviewable In habeas corpus proceedings. 

6. Aemy and Navt ig=20 — Sélective Dbaft Act — Exemption op Aliène 

Nelther the draft board nor the court in habeas corpus proceedings can 
base action in favor of allen claimants to exemption on alleged igno- 
rance of facts or law. 

7. Habeas Corpus <S=>3 — Seuictive Deaft Act — Habeas Corpus to Obtain 

Exemptions. 

The fallure of a reglstrant denled exemption by the local board to 
appeal to the district board is a bar to relief by habeas corpus. 

Separate pétitions by Ella Hutchinson Tinkoff, on behalf of Pay- 
sofï Tinkoff, by Steve Zozaski, by Hugo Carlson, and by Victor Zu- 
kowski, for writs of habeas corpus, to secure release from military 
service, into which they were drafted under Sélective Service Act 
May 18, 1917. Writs denied. 

Orders affirmed 254 Fed. 912. 

Stedman & Soelke, of Chicago, 111. (Swan M. Johnson, of Chicago, 
111., of counsel), for petitioners. 

Charles F. Clyne, U. S. Atty., Robert T. Neill, Sp. Asst. U. S. Atty., 
and Lieut. Col. Nathan William MacChesney, Judge Advocate, U. S- 
Army, ail of Chicago, 111. (Lient. Col. Nathan William MacChesney 
and Leslie M. O'Connor, Department Judge Advocate's Office, Cent. 

Dept., U. S. Army, both of Chicago, 111., of counsel), for respondents. 

.. , _« 

<=3For other case» ace samo toplc & KBY-NUMBBR in ail Key-Numbered Dlgest» & Indexe* 
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LANDIS, District Judge. Thèse applications are for writs of ha- 
beas corpus to release or exempt persons from service in the National 
Army created by Act May 18, 1917, c. 15, 40 Stat. 76. 

The Tinkoff application asserts that he registered on June 5, and 
that three weeks thereafter he married. Later he asked the local 
board to exempt him from service, his ground of exemption being the 
dependency of his wife; the local board granted his claim and denied 
an application which he made to file additional affidavits in support 
of his allowed claim. From the local board's order in Tinkoff's fa- 
vor the United States appealed to the district board, and on the hear- 
ing of that appeal the district board reversed the local board's déci- 
sion, and ordered Tinkoff into the eligible list ; thereafter Tinkofï ap- 
plied to the district board for a rehearing ; this application was denied 
by the district board, and it is on this déniai by the district board that 
the Tinkofï application hère is based, it being charged that the déniai 
was arbitrary action by that board. Tinkofï is in the army, stationed 
at Camp Grant. 

The Zukowski application avers that he is of Russian birth; that 
he bas never declared his intention to become a citizen of the United 
States ; that he registered on June 5, and claimed exemption because 
of his status as an alien; that the local board denied him exemption; 
and that he appealed to the district board, which board affirmed the 
décision of the local board. 

The Carlson and Zozaski applications assert that thèse men are of 
alien birth, and that neither had declared his intention to become a 
citizen; that they lived in the United States on May 18 and June 5, 
1917 ; that each registered as required by law, and neither one of them 
attempted to claim exemption from military service. They both as- 
sert, however, that they were ignorant of their political status and 
their right to exemption until after the time, fixed by the régulations 
issued by the Président under the authority of the statute, in which 
to claim such exemption, had expired. They further assert that they 
learned of their right after they were examined and found qualified 
for military service ; that they then applied to the local board for ex- 
emption, which applications were denied by the local board on the 
ground that the applicants' failure to make the claim within the stat- 
utory time operated as a waiver of their exemption rights. Neither 
Carlson nor Zozaski appealed to the district board, and each was cer- 
tified into service by the local board. 

[1] The function of the writ of habeas corpus is to release a person 
unlawfuUy restrained of his liberty, and this unlawfulness, or prob- 
able cause for the belief that it exists, must affirmatively appear in 
the pétition. Where the unlawfulness claimed is the order of an in- 
ferior tribunal, legally constituted ' and clothed with jurisdiction over 
the subject-matter and the person detained, the pétition must charge 
facts constituting arbitrary or capricious action by such inferior tri- 
bunal. In the pending applications, neither the légal existence nor 
the jurisdiction of the draft boards, local and district, is challenged, 
nor is there any averment of arbitrary or capricious action by either 
of them. 
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[2] I must qiialify this as to Tinkoff. For him there is the liare 
assertion, a gênerai charge, that the refusai of the district board to 
grant him a rehearing was arbitrary. But under well-recognized gên- 
erai rules that govern such matters, that. refusai was not arbitrary 
action. The same rule applies to that refusai as to the déniai of a 
pétition for rehearing by a reviewing court. 

[3] Although it is not necessary, it appears appropriate to observe 
that, as stated above, Tinkoiï married af ter registering , on June 5, 
and claims that such subséquent marriage discharged his liahility to 
serve as it existed when the law was passed and the registration oc- 
curred. Of course, such voluntary subséquent action on his part 
cannot operate to defeat the government's right to his services, and it 
is perfectly clear that the board's action was not arbitrary. 

[4] The Zukowski pétition amounts only to a claim that the board 
reached an erroneous conclusion. Habeas corpus cannot relieve 
against mère error. And this is the rule, even though the court 
might hâve reached a conclusion on the facts différent from that ex- 
pressed in the order complained of. 

[5] In the Carlson and Zozaski applications the question presented 
is one of waiver. For the applicants the représentation is that they 
were aliens, had not declared their intention to become citizens, did not 
know their political status and conséquent rights to exemption, and 
therefore had failed to make the claim before the board within the 
prescribed time. 

Nondeclarant aliens are not inéligible tO' service under the act, nor 
are they, by the act, automatically exempted from service. They are 
eligible, but they may not be compelled to serve against their will 
to the contrary, provided that will be expressed as the law requires. 
Ex parte Hutflis (D. C.) 245 Fed. 798 ; U. S. ex rel. Koopowitz v. 
Finley (D. C.) 245 Fed. 871 ; U. S. ex rel. Cubyluck v. Bell (D. C.) 
248 Fed. 995 ; Summertime v. Local Board (D. C.) 248 Fed. 832. 

The applicants having totally failed so to express their will not to 
serve within the time fixed by law, the draft boards were without au- 
thority to exempt them. Those boards were bound to regard this 
failure of the applicants as a waiver, and it follows that the boards' 
action is not reviewable. Angélus v. Sullivan, 246 Fed. 54, 158 C. 
C. A. 280; U. S. ex rel. Troiani v. Heyburn (D. C.) 245 Fed. 360; 
and cases supra. 

[6,7] Neither the boards, after the time expired, nor this court, 
by habeas corpus, can base actions in the applicants' favor because of 
alleged ignorance of facts or law. They are conclusively held to 
knowledge of both. Furthermore it will be observed that neither 
Carlson nor Zoza.ski appealed to the district board, as they might bave 
donc. Section 4. This failure on their part, in and of itself, is a 
bar to relief hère. Summertime v. Local Board (D. C.) 248 Fed. 832; 
U. S. ex rel. Cubyluck v. Bell (D. C.) 248 Fed. 995 ; United States 
V. Sing Tuck, 194 U. S. 161, 24 Sup. Ct. 621, 48 L. Ed. 917; In re 
Lancaster, 137 .U. S. 393, U Sup. Ct. 117, 34 L- Ed. 713; The Jap- 
enese Immigrant Cage, 189 U. S. 86, 102, 21 Sup. Ct. 611, 47 L. Ed. 
721. 

Writs denied. 
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Ex parte TINKOFP. 

(Circuit Court of Appeals, Seventh Circuit. June 11, 1918.) 

Nos. 2621-2624. 

Appeal from the District Court of the United States for the Eastem Divi- 
Blon of the Northern District of Illinois; Kenesaw M. Landis, Judge. 

From orders (254 Fed. 222) denying writs of habeas corpus to Paysott 
Tinkoff, Steve Zozaski, Hugo Oarlson, and Victor Zukowskl, petitioners sepa- 
rately appeal. Afflnned. 

PaysofC Tinkoff and Stedman & Soelke, ail of Chicago, 111. (Swan M. John- 
son, of Chicago, 111., of counsel), for appellant Tinkoff. 

Stedman & Soelke, of Chicago, 111. (Swan M. Johnson, of Chicago, 111. at 
counsel), for appellants Zozaski, Oarlson, and Zukowskl. 

Charles F. Clyne, U. S. Atty., Robert T. Nelll, Sp. Asst. V. S. Atty., and 
Lieut Col. Nathan William MacChesney, Judge Advocate, U. S. Army, ail of 
Chicago, 111. (Lieut. Col. Nathan William MacChesney and Leslie M. O'Connor, 
Department Judge Advocate's Office, Central Department, U. S. Army, both 
of Chicago, m., of counsel), for appellees. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

PER CURIAM. The orders heretofore entered by the District Court In 
thèse cases, refusing to Lssue writs of habeas corpus for discharge from mili- 
tary service of the United States under Sélective Service Law May 18, 1917, 
c. 15, 40 Stat. 76, will be affirmed, as the pétitions do not set forth f acts jnsti- 
fying their issuance. 



FTKE V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit December 10, 1918.) 

No. 3217. 

1. Internai, Revenue <©=>2 — Harbison Narcotic Act. 

Harrison Narcotic Act, § 2 (Comp. St. 1916, § 62S7h) Is not invalid on 
the ground that Its provisions are In no sensé pro\isions of a revenue 
measure, but are purely police restrictions. 

2. Poisons <©=»2 — Dbug Act— Sales. 

Harrison Narcotic Act, § 2 (Comp. St. 1916, § 6287h) declarlng that It 
shall be unlawful for any person to sell named narcotic drugs, except on 
a written order of the person to whom the drug Is sold, applies not only 
to registered dealers, but to aU sellers, for revenue Is raised from the 
sale of prohibited drugs. 
S. Poisons ©=59 — Dbug Act — Violations — Indictment. 

An indictment charging that défendant sold narcotic drugs in violation 
of the Harrison Narcotic Act held suffldent to charge a violation of the 
act, and show défendant to be subject to the penalty prescribed by sec- 
tion 9 (Comp. St. 1916, S 6287o), regardless of whether It was allîged de- 
fendant was required to register. 

4. Indictment and Information <g=lll(l) — Statutoey Exceptions. 

Const. Amend. 6, does not preclude Congress from exacting, as it bas in 
Harrison Narcotic Act, § 8 (Comp. St 1916, § 6287n), that it shall not be 
necessary to négative in any indictment any of the statutory exemptions 
or exceptions therein. 

5. iNDIOTlfENT and INFORMATION 1®=>111(4) EÎXCEPTIONS— NBOATIVINS. 

An indictment charging a violation of the Harrison Narcotic Act (Comp. 
St. 1916, §§ 6287g-6287q) held to sufficiently négative any of the exemp 
tiens and exceptions therein contained. 

^ssFor otber cases see eame topic & KEY-NUMBBR iu ail Key-Numbered Dlgesta & ladezei 
254 F.— 15 
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In Error to the District Court of the United States for the North- 
ern District of Texas; William R. Smith, Judge. 

E. D. Fyke was convicted of violation of Act Dec. 17, 1914, known 
as the Harrison Narcotic Act, and he brings error. Aiifirmed. 

Chas. Mays, of Ft. Worth, Tex., and A. S. Baskett, of Dallas, Tex., 
for plaintiff in error. 
Wilmot M. Odell, U. S. Atty., of Ft. Worth, Tex. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. The plaintiff in error was convicted of 
a violation of an act of Congress approved December 17, 1914, and 
commonly known as the Harrison Narcotic Act (Act Dec. 17, 1914, 
c. 1, 38 Stat. 785 [Comp. St. 1916, §§ 6287g-6287q]). AU the 11 counts 
of the indictment are based upon an alleged violation of section 2 of 
that act (section 6287h), which, so far as pertinent to this case, is as 
f ollows : 

"That it shall be unlawful for any person to sell, barter, exchange, or give 
away any of the aforesaid drugs exeept in pursuanee of a written order of the 
person to whom such article Is sold, bartered, exchanged, or given, on a form 
to he issued in blank for that purpose by the Commlssioner of Internai Rev- 
enue." 

The counts of the indictment charged the plaintiff in error with hav- 
ing made varions distinct sales of morphine, at différent times, of dif- 
férent amounts, and to différent persons, but were otherwise identical. 
Each charged the sale to hâve been made, "not in pursuanee of a 
written order such as is required by an act of Congress approved De- 
cember 17, A. D. 1914, and then and there under such circumstances 
that neither the said Billie Brown (the purchaser) nor the sale as afore- 
said came under any of the exceptions and exemptions provided for 
in the said act of Congress." The défendant was convicted under 
counts 1, 6, 9, and 11, and sentenced to two years in the fédéral peni- 
tentiary at Leavenworth, Kan. 

The sole ground of error assigned is based upon the action of the 
District Court in overruling the motion to quash (demurrer) to the in- 
dictment. 

[1] 1. The plaintiff in error supports his demurrer upon three dis- 
tinct grounds. In the first place, he asserts the unconstitutionahty of 
section 2 of the act upon the idea that its provisions are, in no sensé, 
provisions of a revenue measure, but are purely police restrictions. 
The case of Baldwin v. United States, 238 Ped. 793, 151 C. C. A. 643, 
recently decided by this court, per curiam opinion, détermines this 
question against the contention of plaintiff in error. 

[2, 3] 2. The second ground upon which the indictment is assailed 
by the demurrer is that it charges an offense under section 2 of the act, 
which the plaintiff in error contends is only applicable to the class of 
registered dealers, and the indictment fails to allège that the défend- 
ant was registered. Reliance is placed upon the case of United States 
v. Jin Fuey Moy, 241 U. S. 394, 36 Sup. Ct. 658, 60 L. Ed. 1061, Ann. 
Cas. 1917D, 854, which held that section 8 of the act, which made it 
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unlawful for any person not registered under the act, and who had 
not paid the tax provided for by the act, to hâve in his possession any 
of the prohibited drugs, apphed only to the classes who were required 
to register and pay the tax under section 1 of the act (section 5287g), 
and that it was not unlawful for one, not embraced in thèse classes, 
to hâve possession of the prohibited drugs. The ground of the déci- 
sion was that the act, being a revenue and not a police measure, the 
competency of Congress to make the possession of persons, not re- 
quired to register and pay the tax, unlawful, was doubtful, and, to pré- 
serve its constitutionality, the court would construe this prohibition of 
the act as not embracing those not required by it to register and pay 
the tax. 

The distinction between that case and this prevents its use, even by 
way of analogy. No tax is imposed by the act upon the having pos- 
session of the prohibited drugs, but only their production, importation, 
manufacture, compounding, dealing in, dispensing, selling, or giv- 
ing away. As no revenue could be derived f rom a mère posses- 
sion, not in any one of the mentioned capacities, it was thought Con- 
gress was without power to regulate such mère possession. However, 
revenue is to be derived from the sale of the prohibited drugs. It 
was, therefore, clearly compétent for Congress to punish the unlawful 
sale of the prohibited drugs by ail classes of persons, those actually 
registered and those not. Ail sellers were members of the class re- 
quired to register and pay the tax, under section 1, and the revenue 
derived from sellers, as provided for by that section, could manif estly 
not be collected unless Congress had the power to, and did in fact, 
punish the sale of the prohibited drugs by ail persons except when 
made in conformity to the act. The necessity of prohibiting sales by 
unregistered persons and of sales by registered persons, not comply- 
ing with the act, were of equal importance. If only the latter class 
were subject to its penalties, ail persons, by failing to register, could 
sell with impunity, without paying the tax or complying with the other 
requirements of the act. 

Section 1 punishes sales by persons who hâve neither registered nor 
paid the tax. Section 2 punishes persons who sell, not in pursuance of 
a written order of the person to whom the sale is made. The lan- 
guage of section 2 is gênerai, and does not restrict the prohibition to 
registered sellers in terms. Indeed, the exception, lettered "d," ap- 
plies to a class expressly excepted from registry and payment of the 
tax by section 1. This exception would seem to be superfluous, if sec- 
tion 2 applied only to registered persons, since the excepted class would 
not then be included in the class against whom the penalties of the 
section are directed. There are some provisions in section 2 that may 
be persuasive of the correctness of defendant's contention, viz. those 
applying alone to the conduct of the business by those who hâve reg- 
istered. We think, however, its terms broad enough to include ail 
persons, whether actually registered or not, who sell the prohibited 
drugs. 

Taking the law in its entirety, no person, whether registered or un- 
registered, can lawfully sell the prohibited drugs, "except in pursuance 
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of a written order of the person to vvhom such article is sold," and an 
indictment which charged even an unregistered person with selling, 
not in pursuance of such a written order, would charge him with ail 
the éléments of a sale prohibited by the act. It would, we think, be 
unnecessary, in this view, for the indictment to allège that the de- 
fendant was actually registered and had paid the tax, and, as the law 
itself imposes the duty of registry and payment of the tax on ail 
persons who sell, it would be unnecessary for the indictment to allège 
that the défendant, being charged with making a sale, was in the class 
required to register and pay the tax. 

The plaintiff in error contends that section 1 and section 2 create 
distinct oiïenses, the former directed alone against unregistered per- 
sons, who bave failed to pay the tax, and the latter directed alone 
against registered persons, who bave paid the tax, but hâve failed to 
conduct the business in other respects in accordance with the act. The 
act in différent sections defines what sales are unlawful. It does not, 
however, affix separate penalties to each class of prohibited sales. 
Section 9 (section 6287o) provides a penalty to be imposed upon any 
person who violâtes or fails to comply with any of the requirements 
of the act. Sales of the prohibited drugs may be unlawful (a) when 
made by an unregistered person, who bas not paid the tax, or (b) when 
made by any person, except in pursuance of an order blank. The of- 
fense punished is the making a sale in violation of the act. If the 
sale is prohibited by the act, it is not important that the indictment 
should be framed under any particular section of the act, provided its 
averments sufficiently show a sale made unlawful by the act in its 
entirety. An indictment which charges a sale to hâve been made in 
a way that no person, registered or unregistered, could lawfully make 
it by the terms of the act, sufficiently shows that the défendant, in mak- 
ing it, violated the act in a way that subjects him to the penalties pre- 
scribed for its violation by section 9. 

[4, 5] 3. The third proposition presented by the demurrer is that 
the indictment does not sufficiently aver that the défendant did not 
corne within one or more of the statutory exceptions or exemptions. 

Section 8 of the act (Comp. St. 1916, § 6287n) contains this language 
at the end of it : 

"Provided further, that It shall not be neeessary to iiegîitive any of the 
aforesaid exemptions in an,y complalnt, infoniiation, indlctiiient, or otlier writ 
or proceeding laid or brought under this Act; and tlie burden of proof of any 
such exemption shall be upon the défendant." 

There are exceptions and exemptions in section 8, to which the 
language of the proviso might be referred. The Court of Appeals for 
the Seventh Circuit bas, however, construed it to apply to ail excep- 
tions and exemptions, theretofore mentioned in the act, including those 
in section 2. We cannot agrée with the contention that Amend. art. 
6 of the fédéral Constitution would prevent Congress from so enact- 
ing. An indictment, though it failed to exclude défendant from the 
excepted classes, would sufficiently inform him of the nature of the 
accusation against him. If, in the light of the proviso of section 8 and 
the construction given it, there was any necessity resting upon the 
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govemment to négative the fact that défendant was a memlier of one 
of the excluded classes, we think the indictment stifficiently does so. 
Each count allèges that — 

"Xfitlier tlic suld Billio Brown [tlie buyer of the drug] nor the sale as afore- 
snirt caïue iinder any of the exceptions a)i(l oxejiiptions provided for in tlie act 
of Consiross aforesaid." 

The criticism is that, while it covers an exemption in favor of the 
buyer and the sale, it does not exclude the possibility of the exemption 
of the seller. If the sale was not excepted from the prohibition of the 
act, as alleged in the indictment, then the seller was necessarily pun- 
ishable for making it, since the act imposes upon the seller penàlties 
for making any sale made unlawful by its terms. We think the aver- 
ments of the indictment sufficient in their exclusion of the statutory 
exceptions and exemptions, which we construe to be synonymous 
terms, even if a necessity for said averment were held to exist. 

There being no errer in the record, the jvulgment is affirmed. 

Affirmed. 



WIOSTHRN UNION TIOLKCatAPII CO. v. PRESTON. 

(Circuit Court of Aypeals, Tliird Circuit. November 27, 1!)18.) 

No. 2396. 

1. Dkaïii i®=>15 — AcTiox FOR Wkonofcl Death — Pennsylvania Statdte. 

Undei- Act Pa. Ajiril 15, 1851 (P. L. 674) § 19, and Act Pa. April 26, 
1855 (P. L. 809), provldinj? that, when no suit for damages is brought by 
the person in.pireil during life, liis widow may nialntain an action for the 
deatli withln one year theroafter, tlie widow may sue, altliougli at the 
tiine of death decedcnt's riglit of action was barred by limitation. 

2. Death <@=11 — Action for Wronoful Death — Construction of Statutes. 

IJnder statutes modeled upon Lord Cam])l)cll's Act, giving a right of ac- 
tion for wrongful death, such right of action is diffei-ent from and inde- 
pendent of the right of action of tlie dcceased for the injury, although the 
cause of action, which is the tort, is tlie saine. 

3. Death cg=)10 — Action for AVrongful Dkatii — Remotbxess of In.iury. 

That a person in.iiircd lived for 10 years after his injury does not, as 
matter of law, preclude rccovery for his deatli. 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action at law by Mary E. Preston against the Western Union Tel- 
egra])h Company. Judgmcnt for plaintiff, and défendant brings er- 
ror. Affirmed. 

For opinion below, see 250 Fed. 480. 

W. B. Dinn, of Philadelphia, Pa., for plaintiff in error. 
Hugh Roberts, of Philadelphia, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOELEY Cir- 
cuit Judges. ' 

WOOIXEY, Circuit Judge. Preston, a telegraph lineman in the 
employ of the défendant below, was injured in September 1905 
lie died m October, 1915. 



<2=For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests &Tiid^ 
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Preston brought no suit for damages during his life. His vvidow 
brought this action within one year after his death. She alleged, and 
the jury found, that her husband's injuries were due to négligence 
of the défendant and that his death was occasioned by the injuries 
he had sustained. 

[1] The action is brought under statutes of the commonweaith 
of Pennsylvania, which read: 

"Whenever death shall be occasioned by uiilawful violence or négligence, 
and no suit for damuffes be brought by the party injured during his or her 
life, the widow of any suchj deceased, or if ther© be no wldow, the Personal 
représentatives may maintain an action for and recover damages for the 
death thus occasioned." Act of Aprll 15, 1851 (P. L. 674) § 1». 

"The déclaration shall state who are the parties entltled to such action ; 
the action shall be brought within one year after the death, and not there- 
after." Act of April 26, 1855 (P. L. 309). 

Preston's right of action at the time of his death was barred by a 
statute of limitation. 

We hâve been referred to no décision by a court of Pennsylvania 
construing the Act of April 15, 1851, with référence to a situation 
similar to the one presented by the facts in this case. Reluctant as 
we are to impose upon a state statute the interprétation of a Féd- 
éral court, we fînd ourselves called upon nevertheless to construe the 
statute on which this action is based, in order to décide the first ques- 
tion raised by the défendant on this writ of error. This question is: 
Whether the statute affords a widow a right of action for the death 
of her husband occasioned by négligence, where, at the time of his 
death, his right of action for the same négligence was barred by a 
statute of limitation. 

The évident purpose of the Pennsylvania statute, in giving a right 
of action after death occasioned by négligence, was to remove the 
hardship of the common-law rule — "actio personalis moritur cum 
persona." This rule was changed in England by the Act of 9 and 10 
Vict. chapter 93, section 1, known as "Lord Campbell's Act," which 
gave such an action to certain designated persons injured by the 
death. The relevant parts of the act are set out in the margin.^ 

The distinguishing features of L,ord Campbell's Act hâve been 
re-enacted by many states in statutes which préserve, though in vary- 
ing forms of expression, its original purpose. Among the states 
that hâve used the English Act as a model in changing the common- 
law rule is the Commonweaith of Pennsylvania. Hill v. Penna. R. R. 

1 Section 1. "* * * That whensoever the death of a person shall be 
caused by wrongful act, negiect or défailli, and the act, neglect or default Is 
such as would, if death had not ensued. hâve entltled the party injiu'ed to 
maintain an action and recover damages in respect thereof then, and in every 
such case, the person who would hâve been liable if death had not ensued shall 
be liable to an action for damages, notwithstanding the death of the per- 
son injured, and althongh the death shall hâve been caused under such cir- 
cumatanees as amount in law to felony." 

Section 2 désignâtes the person who may maintain the action. 

Section 3. " * * * Provided, always, and be It enacfed, that not more 
than one action shall lie for and In respect of the same subject matter of com- 
plaint ; * * * and that every such action shall be commenced within 
twelve calcndar months after the death of such deceased person." 
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Co., 178 Ta. 223, 231, 35 Atl. 997, 35 L. R. A. 196, 56 Am. St. Rep. 
754. 

Différences in the language of the American and English statutes 
hâve in many instances caused différences in their interprétation, 
not with référence to the main object of giving a new action after 
death, but with référence to the nature of the action and the circum- 
stances under which it can be enforced. 

[2] While at first there was much judicial dispute as to the précise 
nature of the action conferred by Lord Campbell's Act and by Amer- 
ican statutes modeled upon it — vvhether it was a new action or the 
continuance of the action of the pcrson injured, whether it was cu- 
mulative upon the action o.f the person injured, thereby imposing a 
double hability in the sensé of permitting double recoveries for the 
tort, whether the action was on the death or on the tort — the courts 
in England and America hâve now decided beyond profitable con- 
troversy that the new action given by such statutes is not a continu- 
ance of any right of action which the injured person would hâve had 
except for his death, but is "a new or independent cause of action," 
founded on a new grievance, and is awarded "for the purpose of 
compensating certain dépendent members of the family (of the in- 
jured person) for the deprivation, pecuniarily, resulting to them from 
his wrongful death," Michigan Central R. R. Co. v. Vreeland, 227 
U. S. 59, 69, 33 Sup. Ct. 192, 195 (57 L. Ed. 417, Ann. Cas. 1914C, 
176) ; or, stated substantially in the language of the English déci- 
sions, the act does not transfer the right of action of the injured 
person to his widow or other designated person, but gives to such 
person a totally new right of action, on différent principles, Blake 
V. Midland Ry. Co., 18 Q. B. 93, 109 ; Seward v. The Vera Cruz, 
110 App. Cases, 59. While it is thus decided that the new action is 
for the death and is independent of the husband's common-law ac- 
tion for his injury, the courts bave gone further and bave decided 
with equal finality, that "the cause of action contemplated by the stat- 
ute is the tort which produces death and not the death caused by the 
tort." Centofanti v. R. R. Co., 244 Pa. 255, 262, 90 Atl. 558, 561 ; 
Michigan Central R. R. Co. v. Vreeland, supra. In arriving at thèse 
décisions, we discern a clear distinction made by the courts between 
the right cf action after death given by the statutes and the cause of 
action on which such right of action may be enforced. This distinc- 
tion lias, we believe, a controlling bearing on the c[uestion before us 
for décision. 

Referring for convenience to the two rights of action respectively 
as the widow's right of action and the husband's right of action, it 
is now the law, that, although the widow's right of action is wholly 
independent of that of her husband, it is dépendent on the original 
wrongful injury inflicted upon him. Both rights of action spring 
from the same tort, therefore the same tort is the cause of action for 
both. The tort being the basis of both actions, the courts bave held 
with entire consistency that the widow's right to recover in her ac- 
tion for the wrong done her by occasioning her husband's death dé- 
pends primarily on the Hability of the wrongdoer to her husband for 
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the wrong clone him. L,iability for the tort is affected of course by 
the character of the tort, and it may even be destroyed by the injured 
husband in a way that wiil ahogether deprive his widow of a cause of 
action to sue upon. The tort, as a cause of action enuring to the 
widow, is affected by considérations of the husband's assumption of 
risk and contributory neghgence, and of neghgence of a fellow serv- 
ant. lyiabiHty for the tort may be released by the husband before its 
commission, as under a contract involving a release to a carrier from 
Hability for future neghgence of its servants, Perry v. P. W. & iï. 
R. R., 24 Del. 399, 77 Atl. 725 ; and by his acceptance of a f ree pass 
similarly releasing Hability, Northern Pacific Ry. Co. v. Adams, 192 
U. S. 440, 24 Sup. Ct. 408, 48 L. Ed. 513, reversing C. C. A. Ninth 
Circuit, 116 Fed. 324, 54 C. C. A. 196. 'Liability for the tort may 
also be released by the husband after its commission by his acceptance 
of compensation for the injury he bas sustained. Hill v. Penna. R. 
R. Co., 178 Pa. 223, 35 Atl. 997, 35 L. R. A. 196, 56 Am. St. Rep. 
754. 

If the wrongdoer bas never been legally liable for the wrong or if 
he bas in any way been acquitted of the wrong, then the tort is no 
longer a cause of action on which the widow can prosecute her stat- 
utory right of action, and this is for the reason that the widow suc- 
ceeds to her husband's cause of action — the tort — with ail its in- 
firmities, those that are inhérent, and those that hâve been imposed 
upon it by her husband. 

What infirmity is there in the tort in this case, considered purely 
as a cause of action, that precludes the widow from asserting her right 
of action? The défendant says that the husband had lost his right 
of action on the tort prior to his death because of the bar of the 
Statute of Limitations, and for that reason the widow also bas lost 
her right of action. But the Statute of Limitations operated against 
the husband's right of action, not against the tort, the cause of ac- 
tion. That admittedly stood unafifected by any act of his. When he 
died without suing, the husband left the tort just as it was when it 
was committed, though he left the wrong done him unredressed. But 
upon his death a new injury was occasioned by the same tort, this time 
to the widow. For redress of this injury, the statute gave her a new 
and altogether independent right of action, if the cause of action, 
the tort that occasioned the death, still existed. The question is, 
Did it still exist? We think it did. The husband had done noth- 
ing to it, and had done nothing that affected it ; he simply per- 
mitted a statute of limitation to deprive htm of lus right to sue 
upon it. The statute that deprived him of his right of action was not 
applicable to the widow's right of action. lîeing inoperative against 
her, it deprived her of nothing. In this situation the husband died. 

We are of opinion, that the right of action afforded the widow by 
the Penn.sylvania statute, though dépendent on the original wrong- 
ful injury to the husband, is not dépendent by impHcation on her hus- 
band's right of action not being barred by a statute of limitation at 
the time of his death, and that, in conseciuence, the plaintiff in this 
case was not barred of her action. Opposed to this opinion, counsel 
for the défendant cited with confidence décisions of courts in a num- 
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ber of States in harmony with a view expressed by the Suprême Court 
of the United States with référence to the right of action afforded 
by varions statutes modeled after Lord CampbeH's Act, in Michigan 
Central R. R. Co. v. Vreeland, 227 U. S. 59, 70, 33 Sup. Ct. 192, 196 
(57 L. Ed. 417, Ann. Cas. 1914C, 176), where the matter was not in- 
volved in the décision. It is as foUows : 

"But as the foiiiulation of tlie ri^M o£ action is the orisinai wroiisful in- 
jiiry to Ihc dPiedeiit, it lias beeii g-enorally lield tliat the neiv ii<-tion is a 
right dcpcndint upon ihc c-rinicncc of n right in the décodent immedlatehi 
bcforc hin death to hâve maintaincd an action- for hin icrox/ftil injnry. 
Tilfany, Death l)y Wroiiyful Aet. § 324; Tx)insville, K. & St. I^. K. R. Co. v. 
Clarlî, 152 U. W. 230 [14 Sup. Ct. 579, as L. lOd. 422] ; Kead v. Q. E. Ry., I>. R. 
3 Q. B. 555 ; Heeht v. O. & M. Ry., 132 Iiidiaiia, 507 [32 N. E. 3021 : Fowlkes 
V. Nashville & Decatur R. R. Co., 9 Ileisk. ri'eun.j H2!j; Littlewood v. Mayor. 
89 N. Y. 24 [42 Am. I>ec. 271] ; Southern lîell Tel. Co. v. Cassin, 111 Ceorgia, 
575 [30 S. E. 881, 50 L. R. A. 094]." 

This, indeed, is the gênerai rule, but an examination of the statutes 
under which the cited décisions were made and the rule was an- 
nounced shows that in each instance the statute was radically différ- 
ent from that of Pennsylvania in the important particular that the 
right of action given the widow by thèse statutes is in ternis made to 
dépend upon the existence of the husband's right of action at his death 
and upon his ability immediately theretofore to maintain his action. 
Some of thèse statutes are cited in the margin together with cases in 
which their interprétation was involved.^ 

Under statutes like thèse the courts hâve held with reason that the 
widow's right of action is made dépendent on the husband's right 
of action and on his liability to maintain an action before his death, 
and that the test of his ability to maintain an action is that he shall 
be able to prevail over ail defences which may be interposed to it, 
including, of course, the defence of the Statute of Limitations. But 
the Suprême Court of Pennsylvania, in discussing the statute now 
under considération has said: 

"Tlio Euglish statute is somewhat broadei- than oin-s, tecause it is not lim- 
ited to cases in which an action had l)een livoutîht by tlie injured party and 
lie had died peiidins? the action, nor yet to cases in which no action has been 

2 In Lord CampbeH's Act, the eoiidifion whicli qualiiies the new right of 
action is wliere "the act, negleet or del'ault is such as wouUl, if deatli had not 
eusued, ftarc cntitled the party injnrcd to maintain an action and recover 
ùaniasres in respect tliereof." Read v. (>. 10. Ry. Co., E. R. 3 Q. B. .555; Blalîe y. 
Midland Ry. Co., 18 Q. B. 93, 109; Seward v. The Vera Cruz, 10 App. Cases, 
59. 

I?y the Alabama statute it is provided that "a Personal représentative may 
maintain an action * * * for * * • négligence * » * wliereby the 
death of his testator or intestate was caused, // tlie testator or intentate 
eould ha-vc maintaincd an action for such wrongful act * * * if it had not 
caused death. * * * " ,Suell v. Derricott. Kil Ala. 2.59, 49 South. 895, 23 E. 
R. A. (N. S.) 99G, 18 Ann. Cas. 6.3i6 ; Buckalew v. T. 0. & T. Ce, 112 Ala. 140, 
20 South. 006; E. & N. R. li. Co. v. Robinson, 141 Ala. 325, 37 South. 431; 
Williams v. Rv. Co., 150 Ala. .324, 4:i South. 570, 10 E. R. A, (N. S.) 413; Sea- 
board Air Eiiie Ry. Co. v. Allen (C. C. A. 2a) ]92 Fed. 480, 112 O. C. A.' 642. 

Tlie New York statute provides that "the exccutor or administrator et a 
décèdent who has left hiiii or lier suryiving a husband, wlfe, or next of kln, 
m.iy maintain an action to recover damages for a wrongful act, negleet or 
default, by which the deeedent's death was caused, against a natural pereon 
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brought by the Injured party in hls llfetline, and tho remcdy is gixcn with- 
out qualification in ail cases." Hill v. Peima. R. R. Co., 178 l'a. 223, 2:52, ;i5 
Atl. 997, 999 (35 L. R. A. 196, 56 Am. St. Rep. 754). 

This intimation of what would be the view of the Suprême Coiiit 
of Pennsylvania were the précise question in this case before il, 
supports our construction, that the Pennsylvania statute does not 
make the widow's right of action dépendent wholly on the husband's 
abihty to maintain an action immediately before his death; but, on 
the contrary, it makes it (in terms) dépendent only on the fact that 
his death was caused by the original wrongful act and on the fact 
that before his death he had brought no suit for damages, and (by 
implication, as in other statutes) on the liability of the wrongdoer 
for the tort. The statute imposes no other condition upon the wid- 
ow's right to sue save that she bring her action within one year after 
her husband's death. As thèse are ail the conditions imposed by the 
General Assembly of Pennsylvania, we feel that this court has no au- 
thority to impose additional or différent ones. Louisville & St. L. 
R. R. V. Clarke, 152 U. S. 230, 238, 239, 14 Sup. Ct. 579, 38 h. Ed. 
422. 

We find no error in the ruling of the trial court sustaining the 
plaintiff's right of action. 

The remaining matter assigned as error was the court's refusai to 
direct a verdict for the défendant. This assignment is based on two 
aspects of the case, as viewed by the défendant ; one, that Preston's 
death was not caused by his injuries ; the other, that his injuries 
were not occasioned by the defendant's négligence. 

[3] With respect to the first, the défendant says it is obvions that 
Preston's death in 1915 cannot in any légal sensé be traced to the 
accident in 1905, and maintains, accordingly, that the trial court erred 
in not declaring that conclusion as a matter of law. This contention 
rests on the principle, that the law, in its practical administration, 
regards only proximate or immédiate and not remote causes, Railway 
Co. V. Calhoun, 213 U. S. 7, 29 Sup. Ct. 321, 53 L. Ed. 671, and that 
only an injury which is the natural and probable resiilt of an act of 
négligence, as distinguished from an injury that could not hâve been 

who * * * ipoiild Jiavc hccn Uahle to an action in favor of the décèdent 
bp reason thcreof if death had not cnsiied." Littlewood v. Mayor, 8i> N. Y. 
24, 42; Am. Dec. 2T1 ; Kfilliher v. N. Y. C. i& H. R. B. Co., 212 N. Y. 207, 210, 
105 N. E. 824, L. R. A. 1915E, 1178. 

The Indiana statute provides that "whon the death of one is caused by the 
wrongful act or omission of another, the personal repres^initatives of the 
former may maintain an action therefor agalnst the latter, if the former 
[the party injured] miglvt hâve maintained an action, had he lived, against 
the latter for an in.inry for tlie same act or omission." .Teltersonville R. R. v. 
Swayne's Adm'r, 26 Ind. 477; Pittsburgh, etc., Ry. v. Vinhig's Adm'r, 27 Ind. 
513, 92 Am. Dec. 2G9 ; Hucht v. Ohlo & Mississippi Ry. Co., 132 Ind. 507, 509, 
32 N. E. 302. 

The Tennessee Act provides that "the rlgbt of acthm, ivhioh a persan 
• * * whose death is caused by the wrongful act or omission of another, 
wou-ld hâve had against the icrongdoer in case death hud not ensued, shall 
not abate or be extinguished by his death, but shall pass to his personal 
représentative for the beneflt of his widow and next of Isin." l'owlkes v. 
NaslivUle & Decatur K. R. Co., 56 Teun. (9 Heisk.) 829, 830. 
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reasonably anticipated as the probable resuit, is actionable, Armour 
&_Co. V. Harcrow, 217 Fed. 224, 227, 133 C. C. A. 218. Applying 
tliis principle to the case, the défendant urges that the span of ten 
years between the accident and death — a period of time, which, ad- 
mittedly, is startling — shows that death which folio wed the in jury 
was too remote to be its natural or probable conséquence, and, there- 
fore, there is in the case no évidence of proximate or immédiate 
cause. 

We also would apply this principle to the case, if, in the séquence 
of events between the injury and death, there had intervened noth- 
ing which indicated a proximate connection between the two. But 
the plaintiff produced évidence of Preston's condition throughout 
the period, showing that his ill health began with the injury and 
increased slowly but progressively until epilepsy developed and death 
ensued. This évidence, in amount and character, is quite sufficient, 
if believed, to show that Preston's death was due directly and prox- 
imately to his injuries. 

The other question — whether there was sufficient évidence of nég- 
ligence to submit to the jury — involves no question of law. It may 
be decided, therefore, without stating the case and discussing the évi- 
dence. We are of opinion that the évidence is sufficient to sustain 
the verdict, and find that the court did not err in submitting the case 
to the jury. 

The judgment below is affirmed. 



CHICAGO, R. I. & P. RY. CO. v. UNION PAC. R. CO. et al. 

(Circuit Court of Appeals, Eightli Circuit. October 14, 1918.) 

No. 5022. 

1. Courts iS=54i)2 — Effect of RECEiVERSiiir — Jueisdiction or Court Othkb 

Than One Appointing Receiver. 

That one défendant was under receivership In another fédéral court 
at the tlme the trial court lieard the bill of complalnt against it and 
others to enforce an award of arbitrators appoluted pursuant to contract, 
etc., held not to deprive the trial court of jurisdlction ; it not aiipearing 
when complainant filed its clalm in the receivership suit. 

2. Abbitbation and Award iS=12 — Validity of Award — Waiver of Defects. 

Where arbltration was begun under a mutual mistaUe as to which con- 
tract governed, etc., and the parties on discovery fumished the arbitrators 
the true contract and proceeded, there was a waiver of the defect, and 
the award was valld. 

3. Abbitration and Award <g=4 — Parties — Validity of Award — Right to 

OB.JECT. 

Where others Interested In the resuit of an arbltration, though not 
parties, insisted on its validity, défendant, against whom the award was 
made, cannot attack it because they were not made parties and might 
hâve been injured. 

4. Ariîite.\tion and Awabd i3=>46 — ^Disqualification of Arbitrator — 

Waiveb. 

Where défendant proceeded with an arbltration af ter discovery ot 
facts wlilch showed one of the arbitrators was disqualified, it waived the 
disqualification, and cannot attaclt the award on that ground. 

^^^sFor other cases see eame topic & KEY-NUMBER in ail Key-Numbered Disests & Indexes 
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5. Aeiîitbation and Award ®=340 — Heakix(is — Notice. 

■^Vl^ere défendant partkiipated in spudins arbltrators the tnie contract, 
on discovery o£ tbe nùsfake as to the eon tract applicable, etc., and sub- 
mltted other évidence, Jield, the award was not open to attack on tlu> 
ground tbe arbitrators failed to glve notice and refused to liold furtliev 
hearlng after discovery of the mistake, etc. 

Appeal from the District Court of the United States for the Dis- 
trict of Nebraska ; Joseph W. Woodrough, Judge. 

Bill by the Union Pacific Railroad Company against the Chicago, 
Rock Island '& Pacific Railway Company and others. From a decree 
against it, the named défendant appeals. Affirmed. 

E. P. Holmes, of Lincoln, Neb. (M. L,. Bell, of Chicago, 111., on the 
brief), for appellant. 

Edson Rich, of Omaha, Neb. (N. H. Loomis, of Omaha, Neb., on 
the brief), for appellee Union Pac. R. Co. 

A. A. Mclyaughlin, of Omaha, Neb. (Uyle Hubbard and Wyiner 
Dressler, both of Omaha, Neb., on the brief), for appellee Chicago 
& N. W. Ry. Co. 

F. H. Helsell, of Ft. Dodge, lowa, and William Baird, Edgar A. 
Baird, and Claire J. Baird, ail of Omaha, Neh., for appellee Illinois 
Cent. R. Co. 

Ralph M. Shaw, of Chicago, 111., and William Baird, of Omaha, 
Neb., for appellee Chicago Great Western Ry. Co. 

B. P. Waggener, of Atchison, Kan., and J. A. C. Kennedy and Yale 
Holland, both of Omaha, Neb., for appellee Missouri Pac. Ry. Co. 

H. H. Field, of Chicago, 111., and L,. F. Crofoot, E. H. Scott, and 
W. C. Fraser, ail of Omaha, Neb., for appellee Chicago, M. & St. 
P. Ry. Co. 

Before HOOK, CAREAND, and STONE, Circuit Judges. 

STONE, Circuit Judge. The E'nion Pacific Railroad Company owns 
the dépôt and attaching terminais at Omaha. The Rock Island, with 
other roads, are its tenants under a so-called "Union Station con- 
tract." The contract provisions goveming the liability between the 
roads for accidents within thèse terminais are that each road shall 
pay for damage arising ont of the "conduct or négligence of its own 
employés," and that such damages as arise from the "conduct or neg- 
lect of employés paid in common" shall be charged to current expenses 
of opération and maintenance and paid by ail in common or on an 
agreed basis. A collision occurred between Union Pacific and Rock 
Island engines on thèse terminal tracks, and the question is vvhether 
the Rock Island, or ail of the roads, should pay for the damages. 

A few months after the accident, on complaint by the Union Pa- 
cific to the Rock Island that the latter should assume the damage, the 
twd roads finally agreed to arbitrate the questio.i. The Union Sta- 
tion contract provided for arbitration. The arbitrators were chosen 
and proceeded to consider the matter. Through mistake, instead of 
sending the arbitrators the station contract as governing the contro- 
Tersy, another agreement between the roads, governing the use of 
différent trackage near Omaha, was delivered to them. This latter 

iS=sFor other cases see same topic & KEY-NtJMBBR in ail Key-Numbered Dlgests & Indexes 
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contract prf)vided, in case of collision belween trains of the roads, the 
une at iault should pay ail damages, and "when either is at fault, or 
Loth are in fault, each shall bear its own loss" ; also that, if the fault 
was of an employé "whose duties are directly connected with the 
movement of trains of both parties," the road shall bear ail loss suf- 
fered by it, Shortly before the arbitration concluded the error was 
discovered, when the arbitrators were notified, and the proper con- 
tract sent to them. The arbitration resulted in a finding that the Rock 
Island was entirely to blâme and should assume the entire loss. 

Shortly after this award the Rock Island wrote the Union Pacific 
that it would not be bound by the award, whereupon the Union Pacific 
filed this bill against the Rock Island and the other tenant roads, pray- 
ing that the court détermine the vahdity of the award, and, if invalid, 
détermine whether under the facts the Rock Island alone or ail the 
roads in common should assume the loss, and for a decree against 
such parties as under the arbitration or facts the court should find 
liable. A spécial master was appointed. The master heard ail of the 
testimony, both such as related to the arbitration, and such as related 
to the accident. The resuit of his findings and conclusions was that 
the Rock Island was solely liable, both because the arbitration was 
binding, and because the sole proximate négligence was the négli- 
gence of the Rock Island engine crew. To this report the Rock Island 
liled exceptions, which were by the court overruled, and decree entered 
in accordance with the report, From that decree the Rock Island ap- 
peals. 

[1] At the threshold of the case the appellant insists that, at the 
time the trial court heard and determined the master's report, it was 
without jurisdiction to act thereon. This is hased on the situation that 
at that time the Rock Island was under receivership in another fédéral 
court, and the Union Pacific had filed before the spécial master therein 
a claim covering the subject of this suit under a gênerai order of the 
court, barring claims not filed within a certain period. This conten- 
tion is not well founded for several reasons. This suit was not against 
the receiver, but the railroad ; other parties to this suit were interested 
in its resuit; the first jurisdiction of this subject and parties was in 
this trial court; there was not necessarily any contlict of jurisdiction. 
It may also hâve a bearing that the Union Pacific had not become a 
party to the receivership suit, by intervention or otherwise. The rec- 
ord is silent as to when it filed its claims. 

The case on its merits naturally divides into two main considéra- 
tions : (a) The validity of the arbitration ; and (b) the seat of the 
négligence which caused the collision. If the arbitration is valid, and 
appellant bound thereby, the award therein made measures the rights 
of the parties. If the arbitration is invalid, then the question is the 
location of the blâme, and in conformity with that détermination a! 
settlement of the rights of the parties as defined in the Union Station 
contract. 

The Arbitration. 

Appellant attacks tîie -arbitration for the f ollowing reasons : 
(1) That is was agreed to under a mutual mistake and proceeded 
thereunder. 
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(2) That ail interested parties dîd not join thereîn. 

(3) That it was denied an opportunity for a hearing before the ar- 
bitrators. 

(4) That one of the arbitrators signing the majority award was 
disqualified because of interest in the controversy. 

(5) That the testimony before the arbitrators does not support their 
findings. 

(6) That the arbitrators failed to give notice and refused to bave a 
further hearing when mutual mistake as to contract was discovered. 

Thèse will be considered seriatim. 

[2] 1, It is true that the arbitration was begun under a mutual mis- 
apprehension as to which contract controlled, and this mistake was 
not discovered for some time, until about a month hefore the award. 
It is clear, however, that the manner of sélection and the number of 
arbitrators happened to accord with the requi rement of the true con- 
tract ; also, that when both parties discovered the mistake, instead of 
questioning the arbitration, they at once furnished to the arbitrators 
copies of the true contract, and no objection was heard upon that score 
until after the award. This was a récognition and a waiver of this 
defect. 

[3] 2. It is true that the other tenant lines did not join in the ar- 
bitration, and that they were interested in its resuit. But the interest 
of each of them was, without exception, opposed to appellant, and they 
are in this suit insisting upon the validity of the award. Obviously 
appellant was not injured, or his rights affected by their absence frora 
the arbitration. He cannot register an objection that they were in- 
jured, or might hâve been injured, when they are bere asking to be 
bound by that award. 

3. A careful examination of the évidence convinces that there is 
no foundation for the claim that appellant was denied a full hearing 
before the arbitrators. 

[4] 4. That one of the arbitrators (De Bernardi) sîgning the ma- 
jority award was disqualified because of interest is true. He wa& 
gênerai superintendent of one of the tenant roads, which appellant at 
ail times knew. Almost a month before the award it discovered the 
mistake in contract, and from that time knew that his road was in- 
terested in the award, and therefore that the disqualification existed. 
Not only did it make no objection thereafter, but it proceeded with 
the arbitration and made no objection of this kind until after the 
award. This was a waiver. 

5. In our judgment, the évidence supported the findings of the 
arbitrators. 

[5] 6. The claim that the arbitrators failed to give notice and re- 
fused to hold further hearings after discovery of the mistake as to 
contract is not well taken. As to the notice, it was not only not 
necessary, but the appellant actively participated thereafter by sending 
the contract and some furtlier information to the arbitrator chosen 
by it, who communicated that inf orrhation to the other arbitrators. The 
facts had long been before the arbitrators as fully as the parties de- 
sired, except for the above one pièce of information relating to the 
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common employment of the engine herder, which was communicated 
as soon as discovered by appellant. While the parties did not hâve 
another meeting, they did hold correspondence, which had the same 
practical effect. In fact, it was during this correspondence that De 
Bernardi first called to the attention of the other two the controlling 
force of the Union Station contract. In our judgment, the arbitration 
is not subject to attacl<, and its award is binding upon appellant. 
The judgment is affirmed. 



GLEN INV. CO. V. KOMERO, Oounty Trenirurer. 

(Circuit Court of Appeals, Eightli Circuit October 14, 1918.) 

No. 5032. 

1, Courts ©=3328(9) — Fédéral Couets — Jurisoictionai, Amount — "Costs." 

Where a purchaser from a New Jlexico county of state t<ix certiflcates 
sued to enjoln the treasurer from issulng rédemption certiflcates, wltti- 
out payment of certain, costs and penalties wliich had accrued up to the 
date of purchase, such costs, etc., which exceeded the amount necessary to 
give the fédéral court jurlsdiction, under Judicial Code, § 24,i were not 
"costs," as used in the provision declnrlng that such accessory demands 
cannot be counted In Computing the Jurlsdictional amount. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Costa.] 

2k oonstitutional i>aw <©=5l39 — taxation <s=»696 obligation of contract 

— Tax Sales — Rédemption. 

One purdiaslng from a county tax sale certiflcates after the amend- 
ment of 1015 (Laws 1915, c. Î8) to Code N. M. 1915, § 5502, which allowed 
sale of certiflcates for sum less thnn total amount of the taxes, interest, 
etc., must trace ail tltle through the amendment, and, as such sale was 
optional with county, there was no iuipaintient of contract. 

8. Taxation '$=3709(1) — Cebtificate — Rédemption — Amount. 

A purchaser from a county of tax sale certiflcates sold under Code N. 
M. 1915, § 5.502, as amended by Laws 1915, c. 78, for less than total amount 
of the taxes, interest, etc., held entitled on rédemption to collect only his 
expenditure plus interest, instead of the sums called for by the certiflcate. 

Appeal from the District Court of the United States for the District 
of New Mexico; Cohn Neblett, Judge. 

Bill by the Glen Investment Company against Eugenio Romero, as 
Treasurer and ex officio Collecter of the County of San Miguel, State 
of New Mexico. From a decree dismissing the bill for want of jurls- 
diction, complainant appeals. Reversed, with directions to dismiss 
bill on merits. 

Edwin H. Park, of Denver, Colo. (Thomas H. Gibson, of Denver, 
Colo., on the brief), for appellant. 

Chester A. Hunker, of Las Vegas, N. M. (S. B. Davis, Jr., of East 
Las Vegas, N. M., on the brief), for appellee. 

Before HOOK, CARI.AND, and STONE, Circuit Judges. 

STONE, Circuit Judge. Appellant is purchaser from the county 
and holder of tax sale certiflcates issued by the proper authorities of 

^c:»Far other casea ses game toplc & KBY-NUMBBR In ail Key-Numbered Digeats & Indexe* 

» Comp. St. 5 991. 
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the county of vSan Miguel, N. M. Thèse certificates had been orîg- 
inally issued to the county at the time it bought in the land for non- 
payment of taxes. Under a state statute, when the county had bought 
in land for two or more successive years, it might under certain circum- 
stances hère présent, sell such sale certificates at public auction to the 
highest cash bidder for net less than the minimum sum fixed by the 
county commissioners. At such an auction sale appellant bought a 
large number of such sale certificates held by the county. The ap- 
pellee is the treasurer and ex officio collector of that county. Under 
the statutes of New Mexico the land covered by the above sale cer- 
tificates is subject to rédemption by the owner. At the time of ré- 
demption the county treasurer, to whom the rédemption money is paid 
for the use of the sale certificate holder, is required to issue to the 
owner a rédemption certificate, which is made conclusive proof of 
such rédemption. The appellee treasurer was threatening to issue ré- 
demption certificates against the above several sale certificates upon 
payment by the respective owners of the amount paid by appellant for 
each of such sale certificates, plus interest at the rate of 12 per centum 
annually since the date of purchase. Appellant contended that the 
amount required for such rédemption was the amount of taxes orig- 
inally levied upon each of the several parcels of property, together 
with penalties, costs, and interest as set forth in the several sale cer- 
tificates. To prevent the issue of the rédemption certificates as threat- 
ened, appellant sought an injunctio». 

[1] After answer, the jurisdiction of the court below was there 
successfully assailed by motion upon two grounds: First, that, al- 
though a diversity of citizenship, the controversial amount was less 
than $3,000; and, second, that no fédéral question was involved. 
Plaintiiï claimed the right to receive, at rédemption of the certificates 
held by him, the original amount of the taxes, costs, penalties, and 
interest from the date of the certificate. Défendant claimed that such 
recovery should be confined to the purchase price paid by plaintiff for 
the certificates, with interest thereon from date of purchase. The pur- 
chase price equaled the original tax. Therefore the amount in dis- 
pute was the costs (in connection with the taxation), penalties, and 
interest which had accrued to date of purchase. The costs hère in- 
tended are not the costs of this présent suit, but such as arose in con- 
nection with the tax sale proceedings. The interest is not merely that 
incidental or auxiliary to the amount in dispute, but is one of the 
main éléments or items making up that amount. Such costs and in- 
terest are not within the meaning of those ternis as used in the sec- 
tion (Judicial Code, § 24: Comp. St. 1916, § 991) which excludes 
such from inclusion in the jurisdictional amount. As said in Edwards 
v. Bâtes County, 163 U. S. 269, 273, 16 Sup. Ct. 967, 41 h. Ed. 155, 
the distinction is between "a principal and accessory demand." The 
matter in dispute hère is not the amount of taxes, but what amount 
beyond the taxes (such as costs, penalties, and interest) must be paid. 
Admittedly this sum exceeded $3,000. The jurisdictional amount hav- 
ing been shown, with an nndisputed diversity of citizenship, the court 
should hâve retained jurisdiction of the cause. 
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Strictiy spcaking, détermination of the existence of jurisdiction as 
above would cover ail matters really bcfore us upon this appeal. Hovv- 
tver, the parties hâve expressed their désire that a décision be made 
upon the merits. A refusai of this request would hâve the sole re- 
suit of sending the cause to the trial court, whence it would return 
hère. The facts are fully agreed in the pleadings, and the différences 
are purely as to the law. We see no good reason to impose upon thèse 
litigants the delay and expense of again presenting to the trial court 
and to this court the précise légal questions upon the same agreed facts 
which were put before us in bricfs and arguments. Nor should the 
time of thèse courts be wasted in such useless répétition. We will not 
consider whether there is in this case a fédéral question which could 
cast the jurisdiction of the national courts. Having assumed jurisdic- 
tion because of diversity of citizenship, we will treat the merits of 
the case. 

The Suprême Court of New Mexico (State ex rel. Cunningham et 
al. V. Romero, 22 N. M. 325, 161 Pac. 1103) bas decided. in a case in- 
A'olving some of thèse same certificates and others of like character, 
that the proper rédemption amounc upon such certificates is the pur- 
chase price, with interest thereon at 1 per centum monthly from date 
of purchase, to which should be added the amount of any subséquent 
taxes paid by the purchaser after purchase, with the same interest 
thereon from payment. Appellee claims that this décision by the high- 
est State court is conclusive upon this court. If this be true, then that 
décision rules this case. Appeliant, however, contends, first, that the 
resuit reached in that case would impair the obligation of the con- 
tract represented in the certificates ; and, second, that this court is 
not bound by that décision, but should examine the matter for itself , in 
which event its construction of the statutes would prevail. 

[2] As to the impairment of the contract : The contract intended 
is that contained in the certificate of sale. We waive, without décision, 
the suggestions that such a certificate is not a contract within the con- 
stitutional provision, and that the political and légal character of a 
county would prevent the application of that provision. Conceding, 
but not deciding, that the certificates are fully protected by the Consti- 
tution as contracts so long as they remain the property of the county, 
and conceding, but not deciding, that such contracts are in terms as 
contended by appeliant, yet it does not foUow that the appeliant stands 
in the place of the county. It is true it bought the certificates from 
the county, and acquired such title as the county could convey. This, 
however, it did under the following circumstances : Up to 1915 the 
laws of New Mexico (section 5498) provided that the collector should 
make sale of land for delinc|uent taxes; that at such sale the land 
should go to the highest cash bidder whose bid equaled the full amount 
of taxes, penalties and interest due thereon ; that in def ault of such 
bid the land should be "struck off to the county for such total amount" ; 
that in no case shotild such interest be released, abated, rebated, or 
reduced, but should bave the force of and become part of the original 
tax ; that one-half of the interest so coUected as penalty should be 
paid into the state interest fund and one-half credited to the county 
254 F.— IG 
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interest fund ; that the county should not by such sale acquire title to 
such real estate, "but shall sell and assign the duplicate tax certificate, 
as provided in section 5500." Section 5500 provided that the county 
treasurer should "sell and assign the duplicate certificate of such sale" 
to any one who would at any time pay the full face value thereof with 
accrued interest ; if not so sold before time for the next regular tax 
sale, such certificate shall be sold at public auction to the highest cash 
bidder, whose bid should equal the full amount of the taxes and in- 
terest; that it would be thereafter redeemable in repayment of the 
amount so paid. Section 5502 was: 

"Upon payment of the amount for whlch any real estate Is sold, the 
treasurer shall give to the purchaser a certificate of sale contalning a 
description of the property sold, stating the name of tlie person or persons to 
whom the same was assessed or that it was assessed to unknown owners, as 
the Case may be, the amount paid therefor, and that it was sold for taxes, 
with the date of sale, and that the sale is subject to the rlght of the owner to 
redeem the property within three years by paying the amount paid at such 
sale with interest thereon at the rate of one per cent, per month, whlch cer- 
tificate must be recorded in the olHce of the county clerk in a book kept for 
the purpose of recording such certificates. Such former owner may at any 
time, within three years from the date of recording such certificate, or du- 
plicate certificate, provided for in section 5500, redeem the property by paying 
to the county treasurer for the use of the purchaser, or his assigns, the 
amount. of purchase nioney with interest, as aforesaid, together with any 
taxes which ma y hâve been paid upon the property by the purchaser or his 
assigns, with interest at the same rate, and such former ' owner may retain 
possession of the property until the time of rédemption has explred. 

"Real estate sold for taxes, whether struck ofE to the county or sold to 
others, shall continue to be assessed in the name of the original owner, or 
to unknown owners, as the case may be, until the title shall pass by tax deed 
or otherwise, and taxes thereon for the time during whicU said certificate or 
duplicate shall be held by the county or a purchaser shall be a lien upon said 
I)roperty until paid." 

It is évident from the foregoing that, if the land was redeemed, the 
purchaser at a tax sale or of a duplicate certificate from the county 
was entitled to receive the amount he had invested in the purchase 
or expended in later taxes against the land, with interest thereon at 
1 per centum monthly from date of such payment. There could be 
no uncertainty as to the amount required for rédemption. 

As the county could not sell the land at the tax sales, nor the cer- 
tificates purchased by it, for less than the total amount due, there were 
instances where the county could realize no cash return as to such 
taxes. The county was denied the right, which belonged to the ordi- 
nary purchaser, of becoming the owner of land covered by its sale 
certificates. Thus it was helpless when no one could be found who 
would pay the minimum purchase price. We may infer that this con- 
tingency was realized to a serions extent, as the Législature in 1915 
added to section 5502, with a view of relieving counties which had on 
hand such immovable certificates, the f ollowing amendment : 

"Whenevor any lot, parcel or tract of land, or any interest therein, or any 
improvement thereon, shall hâve been bid in prior to April 1, 1915, by or for 
any county at tax sales made pursuant to law for two or more years, and 
the treasurer of such county has been unable to sell the certificates or dupli- 
cate certificates therefor so as to realize the total amount of the taxes, in- 
terest, penalty and costs due upon such property, said treasurer may sell 
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the snine at public auctioii to the highost bidder for cash, who shall bld not 
less than the minimum sum therefor whlch the county commissioners of said 
couiity, by order duly eiitered upoa their records at aiiy regular meeting, may 
liave dcidded to aocept. And at any time prlor to the date fixed for such salo 
in the notice tri-.ren by tlie treasui'er the owner of sueli property may redeein 
the same from such tiix sales by paying to the treasurer the minimum amouut 
so fixed by t!ie county commissioners, such sale of said certificates or duplicate 
certificatcs, or such rédemption by the oAviier, shall release said property from 
the lien of ail delinquent taxes, penalHes, interest and costs standing against 
the same at the date of such sale or rédemption." Laws 1915, c. 78. 

The certificates hère involved corne within the description of the 
amendment. They were held by the county at the time the amend- 
ment became effective and were subsec{uently sold thereunder to ap- 
pellant. 

The amendment of 1915 was not intended to and did not change 
the existing law as to tax sales and rédemptions with their incidents 
and requirements. It was designed to meet a temporary, particular 
and spécial situation. It dealt only with a definite and determined lot 
of then existing sale certificates. Its effect was to permit counties to 
deal with those certificates in a way theretofore forbidden ; that is, 
to sell them at a price below the amount called for by the certificate. 
Before this change the two provisions of the statute, that the interest 
on the taxes should not be abated and that the rédemption should be 
for the purchase price plus interest thereon, could not conflict, because 
the purchase price must equal the total amount of taxes, penalties, 
costs, and interest. Under the amendment, when the certificates sold 
below that figure, this divergence would occur. The Législature could 
grant the counties a new right affecting the certificates upon any con- 
ditions it deemed proper. So long as the county was left free to ex- 
ercise its choice of maintaining the existing status or of changing it 
under the conditions prescribed, no question of abrogation or change 
of its contract rights could arise. The amendment put no compulsion 
upon the counties. It left them free to sell or not to sell under it. 
Therefore it might contain any conditions or terms the Législature de- 
sired qualifying an exercise of the privilège thus extended. The Lég- 
islature might make it a condition that the purchaser should receive 
only his expenditure, plus interest thereon at 1 per centum monthly. 
If the county seeks to sell and appellant to purchase through the au- 
thority of this amendment, each must accept the full terms thereof. 
Appellant must trace its entire title and rights through that amend- 
ment. It must therefore accept the certificates with such conditions or 
altérations, if any, as the amendment prescribes. Hence we conclude 
that no contract obligation can be invaded unlawfully by any condi- 
tion the amendment may impose upon the exercise of this new privi- 
lège given the counties. 

[3] The remaining question is: Was it one of thèse conditions that 
the purchaser should collect only his expenditure, plus interest at 1 
per centum monthly, instead of the sums called for by the face of 
the certificate? The state Suprême Court in the above case has said 
that such a condition exists. That case has been carefully examined. 
Irrespective of the question as to whether we are bound by that dé- 
cision, we approve the reasoning and conclusion thereof. 
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The case îs reversed, with directions to set aside the order sustain- 
ing the motion of appellee to dismiss the bill for v/ant of jurisdiction, 
to deny such motion, and to dismiss the bill upon the merits, at the 
costs of appellant. 



SMITH V. DOrOLAS COUNTT, NRR. * 

(Circuit Court of Appeals, Eighth Circuit. October 28, 1918.) 

No. 5132. 

1. Removal or Causes ©=54 — Causes Removaele — Contesï Intee PAirrKS. 

Under Rev. St Neb. 1913, §§ 6632, 6G34, 663.5, and in vlew of sections 
1205 and 1212, and Const. art. 6, §§ 1, 16, a proecedliig by a Xebraska conn- 
ty to assess Inberltance taxes against real and Personal property as the 
property of a décèdent whieh another claimed as surviving joint tenant, 
is, when it reaclies the county court, a contest inter partes, and so is a 
suit, withln the remova] statutes. 

2. Taxation <@=587S(1) — Inheritance Taxes — OonstktJction of Statutes. 

The Nebraska inheritance tax statute imposes a tax coverlng only 
gifts in contemplation of death, legacies, and inheritances; this being 
particularly ti-ue, as Const art. 3, § 11, confines the provisions of the 
act to the title, which is "An aet to tax glfts, legacies, etc.," and does 
not Include property passing to surviving joint tenant. 

3. Joint Tenancy <g=,3 — Création— Inhehitance Taxes. 

A contract between two brothers^ who had carried on thelr affaira 
jointly at first, without any partnership agreement, held to inake thera 
joint tenants of real and Personal property, under Rev. St. Neb. 1913, §§ 
8244, 8285, recognizlng joint tenancy. 

4. Joint Tenancy ®='6 — Holde» of Légal Title. 

\ATiere owuers of property, with no intention to abandon contracta 
creatlug a joint tenancy, permitted, for temporary reasons, for conven- 
lent handliug, property to be taken and held by either of Uiem or some 
agent, such property was in no wise renioved from the control of the 
contract, and the holders were trustées for the owners as joint tenants, 
and upon the death of either of owners the complète équitable title and 
right to the entlre légal title would vest in the survivor, and could be 
judlcially enforced. 

In Error to the District Court of the United States for the Dis- 
trict of Nebraska; Joseph W. Woodrough, Judge. 

Proceedings by the County of Douglas in the State of Nebraska, 
under the Nebraska inheritance tax statute, against real and personal 
property claimed by the county to hâve been the property of Francis 
Smith, deceased, and claimed by George Warren Smith to belong to 
him as a surviving joint tenant, which were removed from the state 
to the fédéral court. There was a judgment for the County of Doug- 
las, and George Warren Smith brings error. Reversed. 

See, aiso, 242 Fed. 894, 155 C. C. A. 482. 

Francis A. Brogan, of Omaha, Neb. (Anan Raymond and A. G. 
Ellick, both of Omaha, Neb., on the brief), for plaintiff in error. 

George E. Bertrand and John H. Grossman, both of Omaha, Neb. 
(George A. Magney, of Omaha, Neb., on the brief), for défendant in 
error. 

Before HOOK and STONE, Circuit Judges, and WADE, District 
Judge. . 

^=»For other cases se« eame topic & KEV-NUMBER In ail Kejr-Numbered DigesU & Indexes 
•Rehearing denied March 4. 1919. 
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STOXE, Circuit Jndge. ^^'rit of error from procceding" under the 
inlieritance tax statute of Nebraska, assessing such a tax against real 
and Personal ])ropcrty witliin that state claimed by tbe county of Doug- 
las to hâve been the property of Francis Smith, dcceased, and claimed 
by plaintiff in error to bave bcen the pro[)erty of him and Francis 
Smith as joint tenants. The case présents two propositions : The ju- 
risdiction of the court, and the existence or nonexistence of the claim- 
ed joint tenancy. 

[1] The county challenges the jurisdiction of the court, claiming 
that the tax procceding was not removablc from the county court to 
the United vStates District Court, because not a "suit," within the 
meaning of the removal statutes. If the tax procceding, at the time 
the pétition for removal was filed, was a contest inter partes over pro]i- 
erty or the payment of money, before a judicial or quasi judicial body 
empovi'ercd to hcar and détermine the rights of the contestants, it 
was then rcmovable. lioom Company v. Patterson, 98 U. S. 403, 25 
L. Ed. 206: Hess v. Reynolds, 113 Ù. S. 73, 80, 5 Sup. Ct. 377, 28 
F. Ed. 927: Pacitic Pemoval Cases, 115 U. S. 1, 18, 5 Sup. Ct. 1113, 
29 F. Ed. 319: Searl v. School District No. 2, 124 U. S. 197, 199, 8 
Sup. Ct. 460, 31 F- Ed. 415: Delaware County Commissioners v. 
Diebold Safe Co., 133 U. S. 473, 486, 10 Sup. Ct. 399, 33 F. Ed. 674: 
Miadisonville Traction Co. y. St. l.îernard Alining Co., 196 U. S. 239, 
25 Sup. Ct. 251, 49 F. Ed. 462. The tax involved the payment of 
money. The Constitution and statutes of Nebraska cstablish that this 
procceding, \vhen it reached the county court, became a contest inter 
partes, which that court, acting judicially, was cmpowered to hear and 
détermine. The method prescribed of levying this tax is for a county 
judge to appoint an appraiscr, who investigates values and reports to 
the judge. The judge then "fortlnvith" fixes the value of the prop- 
erty and the amount of the tax, aftcr which he "immediately" gives no- 
tice thcrcof to ail known interested jDarties. Any onc dissatisfied with 
his finding may, within 60 days, ap]ieal to the county court, upon filing 
bond covering costs and "ail taxes that may be fixed by the court." 
R. S. Nebraska 1913, § 6632. Section 6634 provides that the county 
courts "shall bave jurisdiction to hear and détermine ail questions in 
relation to ail taxes arising under this article." Section 6635 provides 
a method by which the county coiu't can take the initiative, if the tax 
remains unpaid aftcr assessment. It is : 

"If it shall appoiir to tlie coutit.v com-t fliat any (ax aei/niiiip; under tliis 
kjrticle lias not been pald aceoi-dins to law, it shall issue a summons <'oni- 
inanding the fHTsons or corporation liablp to pay such tax or interested i3i 
such property to apjiear before tlie court on a cerhiin day, not more tliaii 
three months after the date of ,suth sunnrions, to show cause wiiy such tax 
should not Vie i)aid. The proeess, practice and pl<>adin}:s, and the hearin^ 
and détermination thei'oof, and the .iudixinent in said coTiii: in such cases' 
shall be the same as those now providod or those which may be hereafter 
provided in probate cases in the county courts of this state and the fées and 
co.sts in such cases shall be tlie .sanio as in probate ca.ses in the county courts 
of this state." 

From the above sections, which are emjîhasized by other sections 
of the act, it is clear that the procceding was ex parte until it reached 



246 254 FEDERAL REPORÏEK 

the county court ; that it became there a controversy inter partes ; 
that the county court was given jurisdiction to hear and détermine "ail 
questions in relation" to such taxes, not being confined to the accuracy 
of the amount assessed ; that such action by the court was not merely 
administrative, but judicial. It should also be noted that county courts 
in Nebraska are a part of the judicial power of the state (Constitution 
of 1875, art. 6, § 1), cotirts of record with certain constitutional orig- 
inal jurisdiction, and such other jurisdiction as given by statute (Con- 
stitution of 1875, art. 6, § 16), with a prescribed judicial procédure (R. 
S. 1913, §§ 1205, 1212). 

The conclusion that jurisdiction was properly acquired by removal 
is not affected by the case of Upshur County v. Rich, 135 LJ. S. 467, 
10 Sup. Ct. 651, 34 L. Ed. 196. Under the statutes and décisions of 
the state there involved, the county court was purely an administra- 
tive body, with no judicial powers, except probate. The court there 
held that an appeal from a tax assessment to such an administrative 
body upon the amount of a tax fixed by an assessor was not a "suit"; 
but Justice Bradley, after carefuUy saying that such a proceeding ap- 
proached "very near to the line of démarcation," defined a distinction 
which hère exists when he said : 

"Even an appeal from an assessment, if referred to a court and jury, or 
merely to a court, to be proceeded on accordlng to judicial methods, may 
become a suit witliln the act of Congress." 

Also hère the amount of the tax was admittedly just, but the légal 
right to levy any such tax on this property was contested — a contro- 
versy in its character suggesting the necessity of judicial settlement. 
Nor has the décision on the appeal to this court of a companion pro- 
ceeding (242 Fed. 894, 155 C. C. A. 482) any bearing hère. In that 
case Smith sought to enjoin the Douglas county officiais from collect- 
ing this inheritance tax. That bill was dismissed for want of equity, 
because there was a remedy at law. The remedy there in mind was 
that given by section 10 of the act (Rev. St. Neb. 1913, § 6631), which 
gave a right to repayment of any such tax erroneously paid. It was 
not there decided that section 10 provided a remedy which was ex- 
clusive of other légal remédies or methods of challenging the validity 
of the tax. 

[2, 3] The sole proposition going to the merits of the case is whether 
this property is within the purview of the Nebraska inheritance tax 
statute. This nécessitâtes an examination of the scope of that enact- 
ment and of the légal manner in which this property came to plaintifï 
in error. The title of the statute is "An act to tax gifts, legacies and 
inheritances in certain cases and to provide for the collection of the 
same." Section 1 (R. S. Neb. 1913, § 6622) defines the property sub- 
ject to the tax as follows: 

"AU property, real, Personal and mixed which shall pass by will or by 
the intestate laws of this state from any person who may die seised or pos- 
sessed of the same while a résident of this state, or, if décèdent was not a 
résident of this state at the time of his death, which property or any part 
thereof shall be within this state, or any interest therein or ineome there- 
from, which shall be transferred by deed, grant, sale or gift made in con- 
templation of the death of the grantor, or bargalner or intended to talîe 
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effeet, In possession or enjoyment after such death. to any person or persons 
or to any body politic or coiporate In trust or otherwise, or by reason there- 
of any person or )x)dy corporate shall become beneficially entltled in pos- 
session or expectation to any property or income thereof, shall be and is 
subjec't to a tax, at tlie rate hereinafter specified, to be paid to the treasurer 
of the projier eounty for the use of the state, and ail hoirs, legatees and dev- 
Isees, adrainistrators, exocutors and trustées shall be liable for any and ail 
such taxes uutil the sanie shall hâve been. paid as hereinafter directed." 

Section 2 (R. S. Neb. 1913, § 6623) outlines the method of assess- 
ment and payment wheii the bequeathed or devised estate involves a 
life estate. From the above it is clear that the Législature intended 
to enact a tax, as its title sets forth, covering only gifts (in contempla- 
tion of death), legacies, and inheritances. Besides the scope of the title 
to an act in Nebraska confines the provisions of the act. Const. of 1875, 
art. 3, § 11 ; State v. B. & M. R. R. Co., 60 Neb. 741, 84 N. W. 254; 
State ex rel. Adair v. Drexel, 74 Neb. 776, 105 N. W. 174. 

Did the property hère involved pass by such gift, legacy, or inher- 
itance? Smith claims that it came to him in the nature of a joint ten- 
ant survivorship, springing from certain contracts between him and 
the deceased, his brother. The essential facts are fixed. The légal 
meaning and results of the facts make up the controversy. The out- 
standing facts necessary to a décision are as hereafter set forth. In 
1845, the two brothers, then 19 and 21 years old, started ont to make 
their fortunes together. This united effort accumulated more than $1,- 
000,000 by 1880. During this time there was no formai partnership 
or agreement, though they worked together under the business style 
of F. & G. W. Smith, took investments and loans, and kept their bank 
account in that name. At that time deceased was about 56 years old 
and married, with no children, while plaintifï in error had remained 
unmarried. They then became concerned, especially the deceased, 
with the disposition of this large fortune after death. Fearing that 
the collatéral heirs might be spendthrifts and dissipate the money, and 
preferring it should go to charities, if such tendencies of thèse heirs 
seemed to develop, they decided to arrange matters so tliat the survivor 
of the two would take ail of the property and assume the burden of 
its ultimate disposition after his death. To carry out this plan they 
executed mutual wills covering the property, excepting certain annu- 
ities to be paid the wife of the deceased. This arrangement continued 
until 1902. At that time they were advised by counsel that this plan 
was cumbersome and would necessitate the estate going through pro- 
bate. To avoid this, and, as they thought, better carry out their plan, 
they executed the paper following: 

"New York, March 3, 1902. 

"The following agreement exists and bas existed for more than twenty 
years between Francis »Sniith and George ^¥arren Smith for tlie purpose 
of making investments for the mutual benofit of us both as joint tenants and 
not as tenants in comuion, and hâve uf;ed the style name of F. & G. W. Smith. 
And in the event of the death of either of us we agrée that the survivor 
may use the name of F. & G. W. Sraitli and continue to buy and sell se- 
curities of ail kinds, real and personai, in ail manner of ways as has been 
done hcretofore, and do every and ail acts whatsoever as fully as when 
we were both alive. We hold and own ail the proiierty wbich we now pos.s€ss, 
both real and personai as joint tenants and not tenants as couimon with 



248 254 FEDERAL REPOItTEB 

right of siirvlvorslilp, aiid ail tlie property of ail kinds whatsoever whleh we 
tnay hereafter acqiilre is to be lield and owned in llke manner. And Lo ail 
wliom It may concei-n we stnte the foregoing: agreement and statemeiils con- 
tinue in full force and hereby ratify and oonfinn the saine in every particular. 

"[Signed] Friuieis Smith. 

"iGeorge Warreri Smith." 

The wills were then destroyed. A year later they execiit'^.d another 
instrument as foUows: 

"Warrenton, Rockport, Maine, May 16, IIX).".. 

"Wo, the underslgned, Francis Smith and George Warren Smith, do stnte 
and affirni hereby that the agreement iiow existing between us wheieby we 
hold ail our pi-operty as Joint tenants with right of survi\-orship and not as 
tenants in conimon that it is intended to include ail real estate of every kind 
and nature. AH Personal property, stocks and bonds, and in fact ail real 
estate and personal property of ail klnd or kinds whatsoever, which we or 
eitlier of us now hold, own or possess or niay hereafter acquire. ïlie ob- 
ject of the foregoing is to state more implicitly if need be the agreement l)e- 
tweon us as to tlie property which we hold or own as joint tenants with 
right of survivorship and uot as tenants in t'ommon or that we may hereaft- 
er owu or acquire. [Signed] Francis Smith. 

"George Warren Smith." 

Under this new plan their stocks, bonds, accounts, and bank ac- 
count, for the most part, stood in the name of "Francis Smith & 
George Warren Smith as joint tenants with right of survivorship, and 
not as tenants in common." In some instances, including the Ne- 
braska property, for reasons of convenience affecting conveyancing or 
the like, the title was held in the name of one or the other, or of an 
agent. For a while a third brother had been in business with them, 
but this connection had terminated prior to 1902; also the wife of 
deceased had died some time prior to his death, at which time he was 
a widower, with no direct descendants. 

There is no ground for any claim that the arrangement between the 
brotliers concerning their business and property was fraadulent, witb 
the object of escaping the payment of inheritance taxes. The gcod 
faith of their actions is not attacked. The controversy is over the 
légal status established by those acts. The county contends that this 
status was a partnership; the plaintifï in error asserts it was a joint 
tenancy. If the former, there is no question but that one-half of the 
partnership property (after payment of debts) would be the property 
of the estate of the deceased, and as such be liable to this inheritance 
tax. If a joint tenancy, while the property would pass to the survivor 
upon the death of the other, it would not so pass because of death, 
but because of the contract for joint tenancy or because of the actual 
joint tenancy title. It is clear from the testimony that from 1845 the 
efforts of the brothers were united, and that they earned and held their 
property together. Whether during that period they contemplated 
that the survivor should hâve ail of the property is not entirely clear. 
The circumstances connected with making the wills in 1880 would ar- 
gue against such a conclusion. However the statement in the testi- 
mony of plaintiff in error that the 1902 and 1903 contracts were in line 
with their original plans, and that those plans never changed, would 
seem to the contrary. The county accentuâtes thèse statements as 
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meaning that they had no intention of changing from the first relation, 
wliich it says was a partnership. This view of that évidence is not 
accepted. Whatever the brothers may hâve had in mind, if anything, 
beforc 1880 as to a survivorship, it is certain that at that time they 
determined upon such, and that such détermination was never depart- 
ed from thereafter, although the method of accomplishing that re- 
suit was changed. The first method used was mutual wills; the last 
was the contracts of 1902 and 1903. 

It is significant that the sole object of those contracts was to change 
the method of reaching the same rcsult they had intended from 1880, 
at least. Not only is this intention to change the method crystal clear, 
but the new method is defined with care, clearness, and accuracy. The 
contracts contemplated that the entire property should be held in joint 
tenancy, with its incident right of survivorship. In fact, that incident 
was the sole motive of the two contracts. From the date of those con- 
tracts, if not before, either brother had the right to bave every pièce 
of property placed under that charactcr of title if the laws of the state 
to which any such property was subject permitted such. The state 
of Nebraska recognizes joint tenancy. R. S. Neb. 1913, §§ 8244, 8285. 
The rights of the parties under such a contract would hâve been and 
are there enforceable. 

[4] When, with no intention to abandon the contracts, they per- 
mitted, for temporary reasons of convenient handling, property sub- 
ject to the laws of Nebraska to be taken and held by either of them, 
or by some agent, that property was in no wise removed from the con- 
trol of the contracts. Such holders were trustées for the brothers as 
joint tenants. Upon the death of either brother the complète équita- 
ble title and a right to the entire légal title would vest in the survivor, 
and could be judicially enforced. The rights and title of plaintiiï in 
error rest upon the solid basis of the contracts. Plaintiff in error se- 
cured nothing by gift, legacy, or inheritance. The property did not 
come within the ternis of the Nebraska inheritance tax statute. 

The judgment is reversed. 



AMTORICAN NAT. BANK OF MAOOX v. COIIMKRCIAT. NAT. BANK OF 

MAÇON et al. 

(Circuit Court of Appeals, Fifth Circuit. Novpmber 15, lOlS.) 

No. :{240. 

Banks axd Bamking iS=>2.S;! — Licjuidation of N.\tional Bank — Suit 

AOAI.XST RTOCKnolJ)KRS. 

Contract for consolidation botwecn t\\o national lianks. by whicli oiio 
acrood t<j voluntarily llqnldate and transfer ail its asscts to the other. 
which asreed to act as its llfuiidatins a.irent and to pay ail claims asainst 
it, construed, and, as acted npon by the parties, held to creiite the relation 
of dehtor and creditor between them, which woukl support a suit asainst 
the stockholders of the liquidatiiiK bank on the insutliciency of Us assets 
to pay its debts. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia; Beverly D. Evans, Judge. 

<g=:3For other cases see saine topic & KBY-NUMBER in ail ICey-Numbered Digests & ludeies 
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Suit in equity by the American National Bank of Maçon against 
the Commercial National Bank of Maçon and others. Decree for 
défendants, and complainant appeals. Reversed. 

For opinion below, see 248 Fed. 187. 

This is an appeal from a decree sustaining motions to dismlss an amended 
bill in efiuity flled in tlie District Court by tlie appellnnt, the American Nation- 
al Bank of îlacon, against the Commercial National Bank of Maçon and ita 
shareholders. The bill as amended showed that it was flled by the plaintiff 
as a bill in the nature of a creditors' bill on behalf of the plaintift' and ail 
other creditors of the défendant bank against the latter and its shareholders 
for the purpose of enforcing the statiitory liability of said shareholders for 
the paynient of the indebtedness of the défendant bank. The averments of 
the bill as araende<i diselosed the following facts (the plaintiiî and the de- 
fendant banks, eaeli of which was located in the city of Maçon, Ga., being 
hereiual'ter referred to as the American Bank and the Commercial Bank, re- 
spectively) : 

On the àlst day of July, 1914, the Commerc"ial Bank applied to the American 
Bank for a loan of monoy to enable it to ineet its ol)lisatious and to pay and 
satisfy its depositors. After some negotiations between the tvvo banks, they, 
on August 3, 1914, entered into a written contract, of which the following is 
a copy : 
"Georgia, Bibb Connty. 

"Articles of agreement for the liquidation of the Commercial National Bank 
of Maçon, Georgia, by the American National Bank of Maeon, Georgia, botli 
being national banking associations, made and entered into between said banks 
as the contracting parties. 

"Whereas, on the Ist day of August, 1014, the Iward of diroctors of the 
Commercial National Bank, at a meeting o£ said board duly and regularly 
called, adopted a resolution which authorized the ofKcers of said association 
to commence proceedings for the liquidation of said association under sec- 
tions 5220 and 5223 of the U. S. Kevised Statutes, for consolidation with 
said American National Banlv, and to transfer to said American National 
Bank ail the assets of said Commercial National Baidc, which assois were by 
said resolution so transferrwl and asslgned, in order to fully protect and se- 
cure >said American National Bank for ail moneys advaneed or to be advanœd 
by said association in the assumption, and payment of the llabilities of said 
Commercial National Bank shown by a list of said llabilities horeto attached 
and identifled as Exhibit A, and by the signature of the partiesi hereto, and 
which said resolution further provided that said American National Bank 
should take over the business of said Commercial National Bank, liquldate 
said assets, and account to the shareholders of said Commercial National 
Bank for any overplus which might remain after paying the depositors and 
other indebtedness of said Commercial National Bank In fuU, and the ex- 
pense of realizing on the assets so transferred, the said American National 
Bank to charge nothing for its services in so doing, and which resolution fur- 
ther authorized and directed tlie oHicers of said Commercial National Bank 
to make sueh co]itract with the American National Bank as might be neces- 
sary or appropriate in order to carry ont the gênerai purposes of said resolu- 
tion, the détails of said contract to be left to the discrétion of said ottieers; 
and 

"Whereas, on the same date, the board of directors of the American Na- 
tional Bank, at a, meeting of said board duly and regularly called, adopted a 
resolution whereby said American National Bank assunied the payment of 
said depositors and other llabilities of said Commercial National Bank, shown 
by the list of liabillties set ont in Exhibit A hereto atta<'hed and hereinbefore 
referred to, upon condition, that the assets of said Conmiercial National Bank 
should be transferred to said American National Bank suflicient in amount 
and in value in the estimation of the otHcers of the American National Bank 
to fully protect and secure said association for any and ail amounts pay- 
ment of which was assumed under said resolution, and which resolution 
authorized the ollicers of said associatioa to make such contract as miglit be 
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Becessary to carry out the purposes of said resolution, tlie détails to be left to 
tlie discretiûu ot: said oflicers ; and 

"Wliereas, tlie preliminaries and conditions in sald resolution mentioned 
hâve becu c<jniplied witli, and the assois of tlic Commercial National Biuik 
hâve been delivered to said tlie American National Bank; 

"Now, therefore, thèse articles of agreeineut witness: 

"I. That said Commercial National Rank has transferred, asslgned, con- 
veyed, and confli-med, and does by thèse présents transfer, assign, convey, 
and confirai, unto the American National Bank of Maçon, (ieorgia, its success- 
ors and assigns ail of the assets of every kind and description, including cash 
and cash items on hand at the close ot business on August 1, 1914, bllls receiv- 
iible, bonds, real cstate, and Personal property and interests therein, and 
choses in action of ail kinds, including ail of the United States bonds now on 
deposit \^ith the treasnrer of the United States aa seeurity for the circulation 
of th(> C'omniercial National Bank of Maçon and for deposits of United States 
deposit s, to bave and to liold the same unto it, said the American National 
Baiik of Maçon, Its successors and assigns, in fee simple forever; and the 
title to said assets and each and ail thereof sald the Commercial National 
Bank of Maçon, for itself and its successors, hcreby warrants unto sald the 
American National Bank, its successors and assigns, against the claims of ail 
persons whatsoever. 

"II. That in contemplation of the liquidation of said Commercial National 
Bank under sections 5220, 5221, and 522?), U. S. Revised Statutes, sald Com- 
mercial National Bank, by its oflicers and directors, will call a meeting of 
the sliareliolders of said association îo be held at Macou, Georgia, on August 
12, 1914, and on the date or dates to which said meeting may be from time 
to time adjourned, and will procure proper resolutions by said shareholders 
and a sulfieient majority thereof to comply with the law in such cases made 
and provided, liquidating sald association and consolidating same with the 
American National Bank of Maçon by the purchase of the assets of said Com- 
mercial National Bank liy the American National Bank, but without providing 
for stock In the American National Bank to be issued to the shai'eholders of 
the Commercial National Bank, and ratifying and conflrming the action of 
the board of directors of said Commercial National Banlv as herein recited, 
and ratif>'lng and conflrming this contract. 

"III. That said Commercial National Bank will also procure proper resolu- 
tions to be passed by said shareholders, appointing said American National 
Bank as liquidating agent for said Commercial National Bank in sald liqui- 
dation for consolidation as aforesaid, said liquidation to be conducted in ac- 
cordance with law and under the supervision of the board of directors of 
said Commercial National Bank. 

"IV. That said Commercial National Bank, until the final liquidation of its 
affairs and final settlement with Its shareholders, agrées to maintain Its 
corporate existence, and that its directors and officers will at ail tlrocs when 
<alled upon so to do by sald American National Bank exécute and deliver in 
the nanie of said association ail other and further wrltings of ail kinds 
which may be necessary to fuUy effectuate the transfer of sald assets, the 
liquidation of said association, and this contract. 

"V. Thîit in considération of the forogoing aets and agreements by thu 
Commercial National Bank, said American National Bank hereby agrées 
that it will, and it does hereby, assume and promises to pay the same when 
and as the same are presented for i>ayment. the depositors and other Uabili- 
ties of said Commercial National Bank of Maçon shown in Exhibit A hereto 
attached, and that in addition thereto it will and does hereby assume the 
redemjition of the circulating notes of sald Commercial National Bank, and 
that it will procure such resolution to be passed by its board of directors as 
may be necccssary for it to assume the rédemption of said circulating notes. 

"VI. That sald American National Bank will accept the appointment as 
liquidating ag(!nt of said Commercial National Bank, and will proceed with 
ail due and reasonable diligence to liquldate sald association and to collect 
and reduce to cash ail the assets of said association, ail of said assets to 
be h(»ld as seeurity by said American National Bank for ail advances made 
by it in payiiig the depositors and other liabilities of said Commercial National 
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Bnuk.and tlie acliial expenses incurrcd by said AinerU-an National Haiik iv. 
realizing on said assois, and tliat after dednctin^c fwan tlie lu-oceeils of siiid 
asspts tho actiial expenses incurred by said Aaieiican National Bank in 
liquidatliig said association and aetiiifj as lùiuidatin^ a^ent and in collcctiiij; 
said assets and realiziug upou tlie same, It will apiily said ijroeeeds, tirst, iu 
repaylng to Itself ail amounts advaneed by it lierennder, with interest tliere- 
on at the rate of seven {!%) per cent, per annum; next, in discliar^ing tlio 
liabilities of said Commercial National Bank wliich shall not liave been jjaid 
by advances niade by said American National Bank, and tliat when ail of said 
liabilities hâve been fully discharged it will ac.'count to the shareholders of 
said Commercial National Bank and from time to time pay over to said share- 
holders pro rata the surplus remaining in its hands from tlie iiroceeds of 
said assets, said American National Bank to act as sueh liquidating agent 
without comjiensatlon for Its own services. 

"It beiug distinctly agreed and understood tliat, in the cvent the said Ii(iul- 
datlon should be Interrupted or dlseontlnued for aiiy ivason heyond the con- 
trol of said American National Bank, then and in tliat event said American 
National Bank shall and does hold ail of the assets of said Commercial Nation- 
al Bank as security for the advances whlch raay hâve been made by It, up to 
the time such liquidation may be so discontinued. 

"And it l)eing further distinctly agreed and understood tliat neither the réso- 
lutions of said boards of directors of said associations nor tliis contract 
shall relleve the shar(>liolders of the Commercial National Bank from their 
légal liabillty as shareholders to respond, in the event It may he necessary to 
liave recourse upoii such shareholders' llabllity, for any dciicit which may re- 
main after exhausting the other assets of said association in the payment of 
its liabilities. 

"In witness whereof, the parties liereto bave caused thèse présents to be 
signed and delivered in dupllcate by their proper cor])orate otlicers, and their 
corporate seals to be hereto afflx(>d, this llth day of August, 1914. Com- 
mercial National Bank of Maçon, Georgia, by R. Y. Mallary, Président. [Seal 
of Bank.] Attest: K. N. Lewis. Cashler. American National Bank of Maçon. 
Georgia, by E. J. Taylor, Président. [xSeal of Bank.] Attest: E. C. Scott, 
Cashier." 

The following is a co]iy of the resolution of lh(> board of directors of the 
Commercial Bank adopted on August 1, 11)14, and referred to In the con- 
tract above set out: 

"Eesolve<l, tliat in the opinion of the board of directors of this association 
it is expe<lient lor this association to go into voluntary liquidation under sec- 
tions 5220 and 522.3 of the United States Revised Statntes, and tliat the offl- 
cers of this association be and tliey are hereby directi'd to proceed under the 
by-laws to call a meeting of its stockholders to consider this (luestion and the 
consolidation of this association witb the American National Bank of Maçon, 
(Seorgla, by the sale of its assets to tlie said bank. 

"Rcsolved, further, tliat the exigencies of the situation are such that in con- 
templation of the liquidation of this association as aforesaid, the board of 
directors of this association hereby anthorize the otlicers of tliis association 
to transfer to the American National Bank of Maçon, Georgia, as cash, or as 
collatéral for the notes of this asso<'iation, ail of the assets ot' this association, 
Including cash, cash items, bills recel^'able, bonds, real estate, and Personal 
proiierty and clioses in action, of ail kiiids, which said assets are hereby trans- 
ferred, assigned and delivered to tbe American Xalioiial Itank of Maçon, 
(îeorgia, in order to fully protect and seciire said l)ank for ail inoiuys advanced 
or to be advanced by that bank under the assumption and payment of its de- 
posits, bills payable, and other liabilities of this assodation sliowii by tlio 
llst of liabilities this day furnished by this association to .said bank — said 
American National lîank of Maçon, (ieorgia, to take over tbe business of tliis 
association and to account to the shareboldei's of this association for any 
overplus whicli may renialn after paying tbe indebtedness of this association 
in full and the expense of realizing on the assois so transferred, said bank to 
charge nothlng for its services in so doing. 

"The ofticers and finance commit tee are hereh.v giveii full power and authori- 
ly to carry ont the gênerai imiiiose of this resolution, and the détails to be 
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left to the disert'Iion of said otiicors nnd coinniiltoo. nnd the siiid officors and 
fommittee are furtlier nuthorized to makc sucli contracts with said bank as 
may be necessary or ai)i)ro!)riate heremider." 

The followiiig is a coiiy of the résolution of tbe direetors of the American 
Bauk adoptcd on August 1, 1914, and referred to in tlie above copied con- 
tra et: 

'■Rcsolved. that tliis nsporâation ai^sinne the iiayment of the deposits, bills 
payable, and other liabilities of ïhe Oomniercial National Bauk of Maçon, 
Khowii liy the list of liabilities furnished by said bank to this bank, and agrée 
to pjiy the same wlien iind as the sanie are presented for payment, upou 
condition that said association transfer to this association as casli or col- 
latéral for its notes, cash, cash items, bills rc^^eivable, bonds, real estate. and 
other assets, suffident in amount and in value in the estimation of the otilcers 
of this association to fully protect and secure this association for any and 
ail amounts so assumed, or shall otherwise satisfactoriiy secure this associa- 
tion for ail amounts paid or assumed ; this association to take ovei- the 
business of said association in the manner aforesaid, accountinjr to tlie 
shareholders of said association for any overplus which may remain after 
payinK the indebtedness of said association in full, and the expenses of re- 
alisiinf; on the assets trunsferred to this association as aforesaid ; this asso- 
ciation to charge nothins for its services in so doing. The otîieers of this 
association are hereby given. full power and authorlty to carry out the gên- 
erai purpose of this resolution, the détails to be left to the discrétion of said 
oflicers, and said officers are further authorlzed to make such contract with 
the direetors of said association or with such llquidating agent as may be 
appointed for said association: Provided, however, that this resolution 
shall uot become effective until the other banks of the Maçon Clearing Houso 
Association shall, by proper resolutions, agrée to supply, in proportion to 
their respective capital and surplus, their proportionate share of cash and 
exchange that may be necessarj' to meet witlnlraw'als by deposltors not im- 
mediately redeposited in this association. !ind other cash deniands to whicli 
this association may be required to respond : Provided, further, tliat in the 
e\'ent the oflicers of this association shall, upon a further investigation of 
the affairs of The Commercial National Bank, deem it unsafe to proceed un- 
der this resolution, they shall not do so." 

Pursuant to the agreement and resolutions above set out, the American 
Bank, on August 3, 1914, took charge of ail assets of the Commercial Bank 
so transferred to the former, and from and after that date paid in due course 
and as called upon ail oî the depositors of the Commercial Bank, its bills 
payable, and other liabilities, and proceeded to reduce the transferred assets 
to cash and to apply the amounts received to reimburse itself for the amounts 
it had disbursed in the payment of the liabilities of the Commercial Bank 
pursuant to said agreement. For some two weeks after the above copied 
agreement between the two banks was enterod into, the Commercial Bank 
continued in active opération, paying ofC its depositors, cashing checks drawn 
ou it, rec-eiving deposits from Its customers, clearing checks on the other Ma- 
çon lianks through the :Macon Clearing House, checking on its deposits wàth 
other banks, and transacting other business as an active banking institution, 
its business lieing handled through its own officers and clerks. Funds to 
cnable it to pay its depositors and meet its other obligations were obtained 
by it on check-s di'awn by its proper ofticers on the American Batik, which 
che(l<s were cashed by the latter and charged to the aceount of the Commer- 
cial Banlv as overdrafts. The amount elaimed by the American Bank to be 
due, to it was largely incnrred during tlie period ,iust mentioned. 

After the depositors of the Commercial Bank were in large part paid, it 
continued to draw checks on the American Bauk, and thèse checks were 
cashed by the latter and charged to the aceount of the fonner as above stated. 
It was found to be irapracticable to take notes, as the above-copied resolutions 
sliovved had been contemidatt^l, f(M- the amounts disbursed by the one bauk in 
the payment of the liabilities of tlie other one, and it was àgreed by the otti- 
eers and finance committee of the Commercial Bank with the offleers of the 
American Banli that 1he amounts so advanced by the latter should be ear- 
ried by it as an overdraft, and that the o>erdraft should be secured by the 
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assets transferred ; and this was accordinirly done. As collections were made 
on the notes and other recelvaWes transferred to the American Bank, the 
amountKS so collected were deposited in tlie American Bank and by it applied 
to tlie réduction of tlie overdraft of the Commercial Bank. In reports made 
by tlie Commercial Bank to (he Comptroller of the Currency the amount of its 
overdraft on the American Bank was listed as a liability under the head "Due 
American National Bank." 

While the Commercial Bank was in process of liquidation pursuant to the 
résolution of its shareholders, by agreement with the liquidating committee 
appointed by its shareholders the American Bank as liquidating agent olïered 
the Commercial Bank's banking house, with the furniture and fixtures thereiu, 
for sale at public outcry af ter proper advertisement, but, a fair price not being 
realized at said sale, the American Bank ofîered to purchase sald building at 
$40,000, Si!l sum to be applied to reducing the Indebtedness of the Com- 
mercial Bank to it, and this proposition was accepted, and said property was 
conveyed to the American Bank by the oflicers of the Commercial Bank pur- 
suant to a resolution adopted by the latter's directors on July 1, 191f>, of 
which the following is a copy : 

"Resolved, that the oiïer of the American National Bank of Maçon, as con- 
tained in the letter from R. J. Taylor, président, to E. Y. Mallary, président 
Commercial National Bank, dated July 1, 1916, which said letter has been suî>- 
mitted and read at this meeting, to purchase the Commercial Bank Building, 
including the vault, safety deposit boxes, bank and other fixtures, and furni- 
ture, at and for the sum of forty thousand dollars ($40,000.00), to be credlted 
on the indebtedness of the Comnierdal National Bank to the American Na- 
tional Bank-, be and the same is hereby accepted, and the président or vice 
président and cashier of this bank are hereby authorized and directed to 
exécute on behalf of this bank and under its seal good aud- sutlicient con- 
yeyance of the property to the said American National Bank." 

On September 30, 1914, the following resolutions were adopted by votes of 
more than two-thirds of the shareholders of the Commercial Bank : 

"Resolved, that the Commercial iSlational Bank be placed in voluntary liqui- 
dation under the provisions of sections 5220 and 5221 of the United States 
Bevised Statutes, to take elïect upon this date, and that the American Na- 
tional Bank of Maçon, Georgia, be appointed liquidating agent of said 
bank; that liquidation shall be conducted in accordance with law and under 
the supervision of the board of directors, who shall require a suitable bond to 
be given by the said agent in an amount to be flxed by the board of direc- 
tors; that the said liquidating agent shall render quarterly reports to the 
Comptroller of the Currency on the Ist of January, Aprîl, July, and October 
of eaeh year showing the progress of said liquidation until said liquidation is 
completed ; that said liquidating agent or committee shall render an annual 
report to the shareholders on the date fixed in the articles of association for 
said annual meeting, at which meeting the shareholders may, if thej' see lit, 
by a vote representing a majority of the entire stock of the bank, remove the 
liquidating agent and appoint another in place thereof ; that a spécial meet- 
ing of the shareholders may be called at any time in tlie same manner as 
if the bank continued an active bank, and at said meeting the shareholders 
may, by a vote of the majority of the stock, i-emove the liquidating agent ; 
that tlie Comptroller of the Currency is authorized to hâve an examination 
made at any time into the affairs of the liquidating bank until the daims of 
ail creditors bave been satisfled and that the National Bank Examiner will 
be compensated for liis time and expense in making the examination in 
question." 

"Whereas, the board of directors of this association by résolution adopted 
on August 1, 1914, transferred and assigned to the American National Bank of 
Maçon ail of the assets of this association as security for the llabilities oÊ 
this association which were assumed by the said Americun National Bank, 
said resolution being passed in contemplation of the volmitary liquidation of 
this association under the provisions of sections 5220 and 5221 of United 
States Revised Statutes; and 

"Whereas, on August 11, 1914, a contract between this association and 
the said American National Bank, signed by the respective othcers of said 
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association, was dul.v entered Into, said coiitract being tnade pursuant to tlie 
resolution of tho board ot directors af oresaid ; and 

"Whereas, on Aiignst 12, 1914, a spécial meeting ot the shareholders of 
this association \va» hold at the banking house ot the association in the city 
of Maçon, at whlch meeting stocliliolders representing 2fjl(> sliares were prés- 
ent in person, and liy proxy, at wliich said meeting a resolution was unani- 
mously passed, ratifylng and approving the action of the board of directors 
in transferrlng the assets of this association to tlie American National Bank 
as aforesaid, and ratifying and approving the contract between tlie two asso- 
ciations dated August) 11, 1914; and 

"Whereas, said meeting of stockholders was not called and held in accord- 
ance with the articles of association, in tliat only ten days' notice of said 
meeting was given instead of thirty days, as required by said articles of asso- 
ciation ; and 

"Whereas, this meeting of stockholders lias been called in aecordance wlth 
the articles of association and after thirty days' notice as provided in said 
articles of association, for the purpose of ratifylng the action of the prevlous 
meeting and of taking appropriate action looklng to the voluntary liquidation 
of this association: 

"Therefore, resolved, that the action of the board of directors of this asso- 
ciation as contalned and set fortli in the resolution adopted by said board on 
August 1, 1914, transferrlng and asslgnlng the assets of this association to 
the American National Bank of Maçon, said resolution appearing on the 
minutes of said board of directors on Augnst 1, 1914, be and the sanie Is 
heroby in ail respects ratltied and approved by the shaicholders of this as- 
sociation. 

"Resolved, further, that the contract between this association and tli& 
American National Bank of Maçon, signed by their res|iectlve otticers and 
dated Augnst 11, 1914, said contract having been made pursuant to the reso- 
lution of the board of directors aforesaid, be and the same Is hereby In ail 
respects ratified and approved. 

"R(«olved, further, that the action of the spécial meeting of stockholders, 
approving said resolution of the board of directors and the contract aforesaid 
and providing for the voluntary liquidation of this association, under sec- 
tions 5220 and 5221 of the United States Statutes, be and the same is hereby 
in ail respects ratified and approved." 

Pursuant to those resfjlutions the Commercial Bank was plaeed In volun- 
tary liquidation, the liciuldatlon being practically completed at the time 
the suit was brought. In satisfying the llabllitles of tlie Commerçai Bank 
the American Bank bas paid out more than !f.''.20,000 in excess of the 
amounts realized from Ihe transferred assets. The assets of the Commercial 
Bank stlU remalnlng uncollected and undisposed of are of little value, and 
there wlll not be reali^ed from them an amcrant sufflcient to reduce below 
$300,000 the excess of the American Bank's said payments over the amounts 
reallzed from the transferred assets. 

Geo. S. Jones and Orville A. Park, both of Maçon, Ga., and Alex C. 
King, of Atlanta, Ga. (King & Spaulding, of Atlanta, Ga., and Harde- 
man, Jones, Parle & Johnston, of Maçon, Ga., on the brief), for ap- 
pellant. 

Robert L. Berner, Robert L. Andersen, T. E. Ryals, R. C. Jordan, 
R. Douglas Feagin, Oliver C. Hancock, W. D. McNeil, J. E. Hall, 
Warren Grice, and C. L. Bartlett, ail of Maçon, Ga., and W. A. Dod- 
son, of Americus, Ga. (Minier Wimberly, Jesse Harris, and E. P. 
Mallary, ail of Maçon, Ga., and Greene F. Johnson, of Monticello, 
Ga., on the brief), for appellees. 

Before PARDEE, WALKER, and BATTS, Circuit Judges. 

WALKER, Circuit Judge (after stating the facts as above). The 
dismissal of the amended bill is sought to be sustained on the ground 
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that its averments do not show that the plaintiff bank has a claim or 
demand against the défendant bank for which the statnte (Act Dec. 
23, 1913, c. 6, § 23, 38 Stat. 273 [Comp. St. 1916, § 9689]) makes 
the latter's shareholdcrs individually res])onsible. In behalf of the 
appellees it is contended that the alleged transaction between the two 
banks was a sale of assets by one of them to the other, or a consol- 
idation of the two, and that the contract entered into and performance 
under it did not resuit in the création of the relation of creditor and 
debtor between them. Provisions contained in the contract give 
some color to this contention if they are considered by themselves 
without due regard to the remainder of the contract, the situation 
with which it dealt, and the conduct of the parties to the contract 
while performance under it was in progress evidencing what each 
of them understood was the effect of a compliance by the American 
Bank with the obligations imposed upon it by the contract. The pro- 
visions referred to — namely, the one as to the transfer of the assets, 
the one in regard to liquidating the Commercial Bank and consoli- 
dating it with the American Bank by the purchase by the latter of 
the assets of the former, and the one in regard to making one of the 
banks liquidating agent for the other — lose the significance sought 
to be attributed to them when they are considered in connection with 
other provisions contained in the contract and in the light of the sit- 
uation existing when the contract was made and for some time after- 
wards, and of the constrviction of the contract by both parties to it 
as disclosed by what was donc under it. 

The averments of the bill show that at the time the contract was 
entered into, and for some time thereafter, the Commercial Bank 
continued in active opération, performing ail the ordinary functions 
of a bank through its own ofificers and clerks. Its status then was 
not that of a liquidating bank. While its board of directors contem- 
plated and made provision for its future liquidation, if and when 
duly authorized by the required vote of its shareholdcrs, the process 
of liquidation provided for by the statute (Rev. St. § 5220 [Comp. 
St. 1916, § 9806]) had not begun, and could not bave begun prier to 
its going into liquidation and being closed by the rcc[uired vote of its 
shareholdcrs ovi^ning two-thirds of its stock. While the bank was in 
active opération, its liquidation not having been determined upon 
by its shareholdcrs, it was capable of incurring obligations for which 
its shareholdcrs woukl be responsible under the statute. Schrader 
V. Manufacturers' National Bank of Chicago, 133 U. S. 67, 10 Sup. 
Ct. 238, 33 L. Ed. 564 ; Wyman v. W^allace, 201 U. S. 230, 26 Sup. 
Ct. 495, 50 L. Ed. 738. The American Bank's obligation to pay the 
Commercial Bank's depositors and other liabilities when and as the 
same were presented for payment was effective from the time the 
contract was made, not being dépendent or contingent upon the con- 
templated closing and liquidation of the Commercial Bank being 
determined upon by the required two-thirds vote of its shareholders. 

Performance was begun by the American Bank while the Com- 
mercial Bank remained open, continuing to carry on in the custom- 
ary way the banking business in which it was engaged. By the terms 
of the contract the American Bank also obligated itself to continue 
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to pay tlie Commercial Bank's depositors and other liabilities when 
and as the same were presented after the latter went into liquida- 
tion and was closed, in the event that happened, the American Bank 
agreeing to accept the appointment as liquidating agent of the Com- 
mercial Bank. In so far as the contract obligated the American 
Bank to take care of the liabilities of the Commercial Bank prior 
to the latter heing duly closed and put into liquidation, it was one 
capable of being made by the two banks, acting through their respec- 
tive boards of directors and managing officers, without being author- 
ized or ratified by a vote of the shareholders of either. Making ar- 
rangements for funds needed to meet its liabilities as they accrue 
is not out of the ordinary course of a banking business. While the 
Commercial Bank was open, receiving deposits and otherwise con- 
tinuing the business in which it had been engaged, its directors and 
managing ofïicers were empowered to incur debts in its behalf to 
secure funds required to enable it to meet its obligations as they ac- 
crued. The création of debts under such circumstances and for such 
a purpose is not more out of the ordinary course of a banking busi- 
ness than the incurring of liabilities by the acceptance of deposits. 

In determining the meaning and effect of that part of the contract 
which obligated the American Bank to supply the funds required to 
take care of the liabilities of the Commercial Bank as they accrued 
before the question of its closing and going into liquidation should 
be determined by its shareholders, our considération is not confined 
to the language used in the written instrument evidencing the agree- 
ment of the parties, but where the terms employed are in any re- 
spect equivocal or of doubtful meaning, the construction given to 
the contract by both parties to it, evidenced by their dealings with 
each other in the course of carrying out the contract, may be looked to. 

The contract contains expressions and provisions which do not 
seem to us to be reconcilable with the existence of an intention other 
than that the making by the American Bank of the agreed disburse- 
ments in taking care of the liabilities of the Commercial Bank was to 
bave the efïect of creating a debt or debts owing by the latter to 
the former. Those disbursements were called "advances," and it 
was provided that the amounts realized by the American Bank from 
the assigned assets was to be applied by it — 

"flrst, in repnying to itself ail amounts advaiiced by it hereuiulcr, with interest 
ttiereon fit the rate of sevpn (7%) per cent. ]K^r nniiuin ; next, in diseharging 
the )i!ihiliti<>s of the Commercial National Bank which shall not havc lieen 
paid by ailvimccs made by the American National l'.ank; and that when ail of 
said liabilities hâve been fully discharfred. it wiU account to the shareholders 
of said ( ■oiinnercial Bank and from tinie to time pay over to said share- 
holders ]>v» rata the snrjiUis remaining in its hands from the proeeeds of 
said assets." 

This plainly indicates that the parties intended that performance 
by the American Bank of the obligations it incurred was to hâve the 
effect of creating an interest-bearing debt owing to it, and that the 
transferred assets were received and held by it, not as property bought 
by it, but as a pledge or security for the payment of that debt. If 
254 F.— IT 
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the stipulated outlays by the American Bank had been understood 
to be payments on the price of the assets transferred, it is not to be 
supposed that they would hâve been called "advances," or that inter- 
est on them would hâve been provided for. L,aflin & Rand Powder 
Co. V. Burkhardt, 97 U. S. 110, 24 L- Ed. 973. The concluding pro- 
vision of the contract was to the effect that neither the contract nor 
the resolutions authorizing it — 

"shall relieve the shareholders of the Commercial National Bank from their 
légal liabllity as shareholders to respond, iu the event it may be neœssary to 
hâve recourse uiion siich shareholders' liabllity, for any déficit which may 
remain after exhausting the other assets of said association in the payment 
of its liabilities." 

It hardly is conceivable that this provision would hâve been insert- 
ed in the absence of an intention that the making by the American 
Bank of the disbursements it obligated itself to make would resuit 
in creating a liabllity of the Commercial Bank for which the latter's 
shareholders would be individually responsible. 

But it may be assumed or conceded that the language of the con- 
tract fails to show unambiguously that performance by the American 
Bank of the obligations it incurred was to hâve the efïect of making 
it a créditer of the Commercial Bank. The averments of the bill 
show that both parties to the contract, from the commencement of 
performance under it, treated the payments made by the American 
Bank as having the effect of making it a créditer of the Commercial 
Bank. The American Bank entered the payments on its books as 
overdrafts. This was in pursuance of an agreement to which the 
officers and the finance committee of the Commercial Bank were par- 
ties. On the books of the latter thèse transactions were entered un- 
der the head "EKie American National Bank." Each of the entries 
indicated the existence of the relation of créditer and debtor, not 
that of purchaser and seller. The agreement between the two banks 
in pursuance of which the disbursements made by the one to discharge 
the liabilities of the other were entered as overdrafts of the one on 
the other was as clear a récognition that debts were thereby creat- 
ed as if the one bank had given its notes to the other for the amounts 
of such disbursements. The incidents mentioned, as well as others 
disclosed, show that those in charge of the business of each of the 
banks understood that what was done under the contract had the 
effect of creating a debt owing by the Commercial Bank to the Amer- 
ican Bank. It fairly appears from the averments of the bill as amend- 
ed that neither party to the contract during the period of perform- 
ance understood that it had the meaning now attributed to it in be- 
half of the appellees, and that the conduct of each of them from the 
time performance under the contract commenced was inconsistent 
with the contract having that meaning or effect. 

We think the averments of the bill as amended show that the 
American Bank, while the Commercial Bank in the customary way 
was transacting business as an active banking institution, so made 
payments for it and at its instance or request that a claim or demand 
was created against the last-named bank for which its shareholders 
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are by the statute made individually responsible to the extent of the 
amount of their stock. It follows that the dismissal of the bill as 
amended was erroneous. 

The decree to that efïect is reversed. 



DKASON V. UNITED STATES. 
(Circuit Court of Appeals, Fifth Circuit. November 15, 1918.) 

No. 3240. 

1. Ceiminal TjAW ©=3371(1) — Obstrijcting Enlistment — Evidence — Othee 

OFMrNSES. 

On trial of a défendant, under Bsplonage Act Jun.e 15, 1917, for wlU- 
fully obstructlng the reerulting or enlistment service, statements made 
by liim before tbe passage of the act may be admissible, as tending to 
show the Intent and purpose of statements subsequently made, on whlch 
the charge Is based. 

2. Abmy and Navy <S=340 — Espionage Act — Construction — "Obstruct" En- 

listments. 

In Espionage Act June 15, 1917, § 3, maklng It an offense to "vi'lUfully 
obstruct the recruitlng or enlistment service," the word "obstruct" Is 
not used as the équivalent of "prevent," but rather of "to make dlfflcult," 
and, to warrant conviction for its violation, it need not be shown that 
defendant's words or acts actually prevented i-ecruiting or enlistment. 

[Ed. Note. — For other définitions, see "Words and Phrases, First and 
Second Séries, Obstruct.] 

In Error to the District Court of the United States for the Western 
District of Texas; Duval West, Judge. 

Criminal prosecution by the United States against Troy Deason. 
Judgment of conviction, and défendant brings error. Afhrnied. 

Levi Herring, of Glen Rose, Tex., for plaintiff in error. 
Hugh R. Robertson, U. S. Atty., of San Antonio, Tex. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. The plaintiff in error was convicted of a 
violation of section 3, title 1, chapter 30, of the Act of June 15, 1917 
(40 Stat. 219), commonly called the Espionage Act. The germane part 
of that section is as follows: 

"Whoever, when the L'nitod States is at war, shall willfully * • * od- 
struct the recruitlng or enlistment service of the tînited States to the in jury of 
the service or of the United States, shall be punlshed by a fine of not more 
than $10,000 or Imprlsoument for not more than twenty years, or both." 

The évidence showed, sufïiciently to justify the jury 's verdict, that 
the défendant had made threats against, and in the présence of, a mem- 
ber or members of his local exemption board, because of his not re- 
ceiving a différent classification, and for the purpose of bringing about 
a change in his classification. Certain technical errors are relied upon 

for reversai, based upon the admission of alleged incompétent evi- 

■ — ' > — i» 
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dence, and certain exceptions to the gênerai charge of the court,, in- 
volving, among other things, the proper construction o£ the part of the 
section of the Espionage Act under which the conviction was obtained. 
The first errer assigned is based upon the action of the court belovv 
in permitting the government's witness, Hubert Thomas, to testify tliat 
he was warned by parties to keep a watch out for défendant. The 
only ground of objection interposed by the défendant was that — • 

"Sald statemeiitK, if any, were made to said witness after the défendant 
was arrested upon tlie ctiarges complained of in the bill of Indictnaeut ugaiust 
the défendant." 

The bill of exceptions contains this statement of the évidence ex- 
cepted to, viz. : 

"Witness testiflo<l further that sonie parties, whom he conld not now recall, 
came to me and told me that I had better watch the défendant. I do not re- 
call that they detalled any .statements that defeudnnt had made, but warn- 
ed me to be on my guard." 

The record fails to show that the warning was given after the ar- 
rest of the défendant, and, as the objection is based solely on that 
ground, it is unnecessary for us to consider whether it was otherwise 
admissible. 

[1] The second error relied upon is based upon the action of the 
court below in permitting the government's witness, J. B. Fox, to tes- 
tify that in April, 1917, before the Sélective Service Act (Act May 18, 
1917, c. 15, 40 Stat. 76) was approved, he heard the défendant say: 

"If Congress passes the draft act, we will hâve no more liberties in this 
eountry, and I thiidî I will go to Mexico. They hâve a better form of govern- 
nient orer there, anyway, than we hâve hère." 

The objection was placed upon the sole ground that — 

"It was a statement made by the défendant pi'ior to the enaetment of the 
lavv whieh he is cliarged with violating." 

If the government had relied upon the statement as a ground of con- 
viction, the objection might hâve been tenable. It constituted, how- 
ever, no part of the charge upon which he was indicted and tried. It 
was ofFered only to illustrate the intent and purpose with which he 
made the threats charged in the indictment. The statute punishes only 
a willful obstruction of recruiting or enlistment. The intent or pur- 
pose with which the threats were made was therefore an issue in the 
case. Unless the purpose to obstruct was deduced froni the évidence 
by the jury, the défendant could not bave been convicted. Statements 
made by the défendant, indicating his hostility to the draft, whether 
made before or after they became punishable by the Espionage Act, 
or before or after the draft was made an accomplished fact by législa- 
tion, might serve to illustrate to the jury the purpose with which he 
made the threats aHeged to hâve been made after the approval of the 
Espionage Act, and which were alone relied upon as a ground for con- 
viction. 

[2] The third assignment of error is based on the defendant's ex- 
ception to the court's gênerai charge. The exception is based on three 
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grounds : (a) That it was a charge upon the weight of the évidence, in 
that it charged the jury that the prcsumption was that the défendant 
intended to carry ont the threats, if any, he made; (b) and (c) becausc 
it charged that if the défendant, by words spoken or acts done, rea- 
sonably calculated to do so, intended to hinder or to obstruct the re- 
cruiting or enhstment service of the United States, to the injury of the 
service or of the United States, he would be guilty of the offense charg- 
ed ; and (d) because the évidence affirmatively showed that tlie words 
spolcen and acts done by the défendant did not obstruct said service, 
and did not prevent the ofïicers of the local exemption board from do- 
ing their duty as such. The exception is too broad, in that it includes 
portions of the court's charge that are unobjectionable with those that 
are claimed to be objectionable. Pretermitting this infirmity, we will 
consider whether the charge misconstrued the act of Congress upon 
which the conviction is based. 

The contention of défendant is that the act punishes alone an ob- 
structing of the service to its injury, or that of the United States, that 
is successful, and that the court's instruction that "the government is 
not required to prove, nor is it necessary, that any member of the local 
exemption board of Somerville county was actually prevented from, 
or hindered in, the performance of his duty as a member of said board, 
nor is the government required to prove that any person or persons 
were actually prevented from enlisting in the military service of the 
United States, or were actually prevented or hindered from doing any- 
thing that they were required to do under the provisions of the Sé- 
lective Service Act," was in conflict with this construction of the act. 
The exact contention of the defendant's counsel is that the statutory 
word "obstruct" is équivalent to the word "prevent," and that success 
in the sensé of an actual prévention of the performance of duty is es- 
sential to be proven before a conviction can be had. 

We do not agrée with this contention. It is true that the statute does 
not punish an attempt to obstruct, and the indictment does not charge 
an attempt to obstruct. Yet there may be an unsuccessful obstruction 
that is more than an attempt. We construe "obstruct," not as the 
équivalent of "prevent," but rather as the équivalent of "to make dif- 
ficult" or "to présent obstacles to the accomplishment of a thing." The 
obstacles may hâve failed to prevent accomplishment, but if they serv- 
ed to make accomplishment more difficult, either in the instant case for 
the members of tbe local exemption board against whom the threats 
were made, or in the future performance of their duties as such mem- 
bers, then we think the service was obstructed, within the meaning of 
the statute, to the injury of the service or of the United States, though 
the local board in the case of défendant overcame the obstruction and 
performed their duty by refusing to reclass him on his demand. That 
a threat of the nature indicated by the record would make it more dif- 
ficult for the members of the local board to do their duty, both in de- 
fendant's case and in classifying future drafted men, is obvions. Pre- 
senting such an obstacle to the performance of the duty of the board 
in classifying under the draft act, we do not think the government was 
required to go f urther, and prove that the obstruction prevailed to the 
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extent of causîng a miscarriage in a particular case. It was enough 
that it proved that the natural and inévitable tendency of such threats 
was to make it more difficult for the members of the board who were 
threatened to do their duty impartially than it would otherwise hâve 
been. 

This being our view of what the act requires to be charged and 
proven, we think the court below correctly charged the jury that the 
threats, of themselves, and without direct proof of their success in 
preventing the board from doing its duty, might show to a jury a 
sufficient obstruction of the recruiting or enhstment service, to its in- 
jury and to that of the United States. In this view of the matter, 
the déniais of ail the members of the board that they were dissuaded 
from doing their duty by the threats are not conclusive of that issue, 
but at most mère évidence for the jury to act upon in determining it. 
The difficulty of making proof that the threats operated on the minds 
of the members of the local board efifectively is reason enough for the 
adoption of the construction of the statute we bave arrived at, if the 
language were less clear than it is, that the opposing of obstacles and 
difficulties to, and not the success of such obstacles and difificulties, is 
what détermines guilt under the statute. 

Being of the opinion that the District Court committed no réversible 
error, the judgment is afïirmed. 



KENNEY V. UNITED STATES. 

(Circuit Court of Appeals, Fiftli Circuit. November 21, 1918.) 

No. 3192. 

1. Obiminal TjAW ©=3448(2) — Conclusions — False Accounts by Postmastei!. 

On trial of a postmaster for presenting a false aecount in reportlng 
excessive postage eaneellations, testimony of an inspector, from examl- 
nation of the records of many offices of the same elass, as to the ratio of 
sales of stanips to eaneellations, and also that there were no industrial 
plants in defendant's town llkely to reeeive stamps from other places, and 
his testimony from the records of defendant's ofïiee as to the relation 
of sales to eaneellations before his incunibency, hcld not incompétent as 
conclusions. 

2. Cbiminal Law <S=:a322 — Evidence — Public Records. 

The records of a public office, as a post office, are presumptively correct. 

In Error to the District Court of the United States for the East- 
ern District of Texas ; Gordon Russell, Judge. 

Criminal prosecution by the United States against James Kenney. 
Judgment of conviction, and défendant brings error. Affirmed. 

J. Q. Mahafifey, John J. King, and W. L. Estes, ail of Texarkana, 
Tex., for plaintifif in error. 

Clarence Merritt, U. S. Atty., of McKinney, Tex., and J. B. Dai- 
ley, Asst. U. S. Atty., of Beaumont, Tex. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, 
District Judge. 

^ssFof othcr cases seû same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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GRUBB, District Judge. The plaintiff in error was tried and con- 
victed of a violation of section 206 of the Pénal Code of the United 
States (Act March 4, 1909, c. 321, 35 Stat. 1128 [Comp. St. 1916, § 
10376]). The first count of the indictment, under which alone he 
was convicted, charged him with having made a false account, while 
postmaster at Nash, Tex., in the prosecution of his business as such 
postmaster, to the Auditor for the Post Office Department, in which 
he claimed that during the period from April 1, 1916, to June 30, 
1916, he canceled $258.10 in stamps, when, in fact, he had canceled 
a substantially less amount, and that he had made the false account 
for the purpose of increasing his compensation as postmaster. It 
was proven that the défendant below was posLmaster at Nash dur- 
ing the period stated, and, as such postmaster, had made the report of 
cancellations of postage in the amount alleged for that period. The 
disputed questions were whether he had canceled as great an amount 
of postage as he had reported, and, if not, whether he had reported 
a greatcr amount with the fraudulent intent of increasing his com- 
pensation as postmaster. Fourth-class postmasters are compensat- 
ed according to the amount of cancellations of postage. Their com- 
pensation increases with their cancellations, under the law by which 
it is fixed. 

The assignments of error relied upon by the plaintiff in error are 
based on rulings of the District Judge admitting évidence objected to 
by him, and the déniai of requested charges and exceptions taken 
to the court's oral charge. 

[1] The first assignment of error is based on the action of the 
court in permitting the post office inspector, a witness for the gov- 
ernment, to tcstify : 

"Th.'it th(>re are no plants or other thinss l)eing operatcd there [at Nash], 
from investigation, as far as )ie could ascertain, wherel)y they would sena 
stamps from other places to thèse local iJlants." 

The ground of objection was that it was a conclusion, and not tes- 
timony of a fact. The witness had testified that at fourth-class post 
offices, generally, sales of stamps exceeded cancellations, and that this 
was always true, in his expérience, unless there were plants at the 
places which procured their postage from post offices located else- 
where than where the plant was, instancing sawmllls and factories, 
whose home offices, located elsewhere, supplied the mill or branch 
office with postage. The witness testified that he had been in Nash 
three days, and had investigated the kind of business done there. He 
was qualified to testify, as a fact, and not as a conclusion, that he 
had found in Nash no industries of the kind he described (mills and 
branch houses), which were likely to be supplied with postage from 
an office other than that at Nash. The weight of his évidence might 
be affected by his limited opportunity, but this would not render it 
inadmissible. 

The second and eighth assignments of error are both based on the 
action of the court below in permitting the same witness to testify : 

That "in the ordinary cour.se of business of fourth-class post oiiiees, the 
sales of postage exœed the eancellation of i)osta.ge, and that such is tlie case 
in about 98 lier cent, of the fourtii-class post othces." 
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The witness had testified that he had investigated about 1,000 
fourth-class post offices, and had noted the comparison between can- 
cellations and sales, in his investigations, and gave that as the resuit 
of his expérience. We think the évidence was compétent. It was 
not laearsay, since it was the resuit of the witness' personal examina- 
tions of the books and records of the offices he had examined, and 
not of statements made to him by the various postmasters of those 
offices. For the same reason, the défendant was not denied the priv- 
ilège, accorded him by the Constitution, of being confronted by the 
witnesses against him. The fourth-class postmasters were in no sensé 
the witnesses who furnished the testimony. It came from the mouth 
of the inspecter, testifying from the records of the various post of- 
fices. 

Nor do we think it was either practicable or legally necessary to 
hâve produced the records of the various offices his examinations 
covered. The records of a public office are présumée! to be correct. 
His testimony related to a course of business among fourth-class 
post offices, and such a course of business could be established by a 
witness famihar with the conducjt of the business, whether his famil- 
iarity came from his being engaged in the business himself or from 
supervising those who were. A bank examiner, as well as a banker, 
is compétent to testify to a banking usage or course of business. If 
the inquiry had been confmed to a single office, and had not been as 
to the course of business of fourth-class offices generally, produc- 
tion of the records of the single office and of the postmaster who kept 
them, might hâve been required. The fact that sales would normally 
exceed cancellations, unless stamps were procured by patrons from 
other offices, is so obvious as to require no proof. This is ail that the 
testimony of the inspector amounted to. He excluded from the rule 
offices where stamps were accustomed to be procured by patrons at 
other offices than the office of cancellation. The percentage of such 
offices was unimportant. The important fact was whether Nash was 
an office of that kind. 

[2] The third assignment of error is based on the ruling of the 
court below in permitting the post office inspector to testify from the 
records of the post office at Nash at a time prior to the defendant's 
incumbency as to the relation between sales and cancellations in that 
office. The records of the office were produced and identified by 
the défendant, and delivery of them to the inspector made by the de- 
fendant. This was a sufficient identification of them as records of 
the Nash office for the period they purported to cover. The books 
themselves were introduced in évidence. The only ground of objec- 
tion was that the défendant was not in charge of the office when 
they were made, and their correctness had not been established. 
Being the records of a public office, they were presumptively correct. 
They were material to furnish a basis of comparison between the 
office in the respect involved before and during the defendant's in- 
cumbency as postmaster. 

The fourth assignment of error is based on the ruling of the court 
below in permitting the government to introduce in évidence "15 
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envelopes containing mail matter addressed to the Nash post office, 
on which there were marks showing ])ostage to be due on each of 
them." The ground of objection was that the évidence was immate- 
rial and irrclevant, and rehited to a différent offense than that for 
which the défendant was he'mg tried. The défendant, on cross-ex- 
amination and withont objection from his covmseh identified the en- 
velopes, and testified that they did not bear canceled due stamps, 
and did contain a notation of due postage, and that they were receiv- 
ed at the Nash post office while he was postmaster, and were delivered 
by him to the cashier of the bank to which they were, addressed, and 
that he either failed to collect the due postage from the addressee, or, 
if he collected it, failed to place due stamps on the letters, but did 
place the amounts collected in the postal funds of the office. The en- 
velopes do not appear in the record. They are described as being 
"15 envelopes last referred to, on each of which was a notation that 
postage from 2 to 10 cents was due, but on which there were no 
overdue stamps." 

The défendant, without objection on his part, had already testi- 
fied to the fact that the 15 envelopes which had been received by him 
and delivered to the addressee had a notation of postage due on each, 
and had no overdue stamps on them. Clearly the introduction of the 
envelopes themselves added nothing to his voluntary récital of their 
contents. Nor would the défendant be permitted, after giving his 
version of their contents, without interposing any objection to the 
inquiries, to object to the introduction of the envelopes, if they con- 
flicted with his version. There was, however, no conflict between the 
envelopes introduced by the government over defendant's objection 
and his verbal description of them, made without the interposition 
of any objection from him. As the plaintiff in error could hâve suf- 
fered no injury from the introduction of the envelopes, after volun- 
tarily testifying to their contents, we fînd it unnecessary to détermine 
whether their admission was erroneous. 

The fifth and sixth assienments of error are based on the refusai 
of the trial court to give requested instructions on the law of circum- 
stantial évidence and reasonable doubt. The District Judge declined 
to grant the requests, because their subject-matter had, in his opin- 
ion, been fully covered in the oral charge. We agrée with the trial 
judge's conclusion in this respect. 

The seventh assignment of error is based on an exception to that 
part of the court's oral charge defining reasonable doubt. We find 
no error in the définition, and think the court below fairly and fully 
instructed the jury upon this matter. The exception did not direct 
the court's attention to any spécifie defect in the définition. 

As we are of the opinion that there is no prejudicial error in the 
record, the judgment of the District Court is affirmed. 
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UNITED STATES v. DIAMOND COAL & COKE CO. 

(Circuit Court of Appeals, Eightli Circuit. December 4, 1918.) 

No. 5146. 

1. Limitation or Actions <@=>100'(10) — Public LandS' — Patents — Suit to 

Cancel. 

tlnder Act Marcli 3, 1891, § 8 (Comp. St. l!)16, § 5114), providiiis that 
suits to vacate patents hereafter issued sliall be brought within six 
years after tbe date of issuaiice, where the fraud is concealed, the cause 
of action is not deemed to accrue untll dlscovery ; but, wlietlier tlie 
fraud Is concealed, or is committed so tliat it couceals itself, reasonable 
cara and diligence by the United States to discover it are indispensable 
conditions to a suit to vacate a patent after the bar of the statute lias 
fallen. 

2. Limitation of Actions <©=>li)ô(5) — Suit to Cancel Patent — Burden of 

Pkoof. 

Where the Unltcxl States, after more than six years from the date of 
issuanee, sues to cancel a patent and seeks équitable relief from the 
bar of Act Mareh S, 18!>1, § S (Conip, St. 1010, § 5114), it bas the burden 
of showing that it exerclsed reasonable care and diligence to discover 
the fraud before limitations ran, that it had no Knowledge or notice of 
facts which would bave ineitcd an ordinarily prudent person to inquiry 
which would bave led to a discovery of tlie fraud, and that défendant 
concealed the f]-aud. 

3. States ®=190 — United States ig=3l24 — Equitable Claims — Rule Appli- 

cable. 

The équitable claims of a state or nation appeal to the conscience of a 
chancelier witb no greater or less force than would those of a private 
citizen under like circumstances ; and, barring the effect of mère delay, 
tbey are judicable in a court of chancery, to whose jurisdiction the state 
or nation .submits them, under the rules applicable to i>rivate citizens. 

4 Public Landr ®='120 — Suits to Cancel Patent — Limitations. 

A court of chancery cannot grant relief, in a suit by the United States 
to cancel a patent on aceount of fraud, after the expiration of six years, 
In the absence of reasonable care and diligenœ on its part to discover the 
same, for Act March 3, 1S91, § 8 (Comp. St. 1916, § 5114), expressly forblds 
such suits, and to grant rel:ef would be a species of judicial législation. 

5. Limitation op Actions <S=>17!)(2) — Public Lands — Suit to Cancel Patent 

— Bill. 

In a suit to cancel a patent to public land, begun more than six years 
after issuanee, Ji-eld, that the hlll, which sbowed défendant was and had 
been in possession, was insuffleient to show such diligence on the part 
of the United States to discover the fraud as would relieve it of the 
bar of Act Mareh 3, 1891, § S (Comp. St. 1916, § 5114). 

6. Notice <g==>6 — Possession. 

Possession of real estate is notice to the world of the possessor's title. 

7. Limitation of Actions ©=179(2) — ^Public Lands — Suit to Cancel Patent 

—Bill. 

A bill seeking eancellation of a patent to public land more than six yeai"s 
after issuanee, despite Act March 3, 1891, § 8 (Comp. St. 1916, § 5114), is 
insuffleient, where it merely averred ignorance on the part of the United 
States at one time, and knowledge of the fraud at a later date, for sucli 
allégations are of no effect. 

Appeal from the District Court of the United States for the District 
of Wyoming; John A. Riner, Judge. 

(@:=3For other cases see same topic & KBY-NUMBBR in aU Key-Numbered Digests & Indexes 
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Bill by the United States against the Diamond Coal & Coke Com- 
pany. The bill was dismissed, as not stating a cause of action, and 
the United States appeals. Affirmed. 

This Is a suit in equity, brought by the TJnited States against the Diamond 
Coal & Coke Company, a corporation, to avoid for fraud in obtaining them 
the patents to 18 tracts of land, aggregating 2,283 acres, and the deeds thereof 
made by the 18 patentées to the coal company. The alleged fraud was the 
hiring and causing by the coal company of dranmy entrymen to enter as coal 
lands, procure patents for, and to convey the lands in controversy to the 
coal company at its expense and for its beneflt, by means of false représenta- 
tions to the local land offlcers of the United States that each entrynian had 
expended the requlsite sums of money in developing the coal mines upon the 
land he entered, that he was in the actual possession of that land, that he 
made his entry for liis own use and beneflt, and not directly or indirectly for 
the use or beneflt of any other person or party, when tlie facts were that the 
coal company was in the actual possession of ail the land, that It had paid 
ail the exi>enses of developing mines thereon and ail the expenses of entering 
it, and that it was entered for the beneflt of the coal company, and not for the 
use or beneflt of any of the entrymen, ail of whom conveyed the lands they 
respectively entered to the coal company immediately after they flnally en- 
tered them. The plaintifC alleged that this fraud was perpetrated between 
Februarj' 2(3, 1895, and December 13, lî>03, and thati prior to the latter date 
ail the entrymen had conveyed the lands they respectively entered to the 
coal company. This suit was commeuced on October 17, 1917, a little more 
than 13 years and nine months after the completion of the fraud. The coal 
company made a motion to dismiss the bill of eomplaint, on the grounds that 
it failed to state a case which entitled the plalntiff to any relief in equity, 
that it disclosed the facts that the alleged cause of action was barred by the 
act of Congress, and that the plaintlft was guilty of such négligence in failing 
to discover the fraud and commence the suit, that it was estopped from main- 
taining it. The court below granted the motion, and the complainant appealed. 

David J. Howell, Asst. U. S. Atty., of Cheyenne, Wyo. (Charles L. 
Rigdon, U. S. Atty., of Cheyenne, Wyo., on the brief), for the United 
States. 

W. B. Rodgers, of Anaconda, Mont. (L. O. Evans and D. M. Kelly, 
both of Butte, Mont., and B. M. Ausherman, of Evanston, Wyo., on 
the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and EE- 
LIOTT, District Judge. 

SANBORN, Circuit Judge (after stating the facts as above). [1, 2] 
The Act of Congress of M'arch 3, 1891, c. 561, § 8, 26 Stat. 1099 
(Comp. St. 1916, § 5114), provides: 

"That suits by the United States to vaeate and annul any patent heretofore 
issued shall only he brought within five years from tlie passage of this act, and 
suits to vaeate and annul patents hèreafter issued shall only be brought 
within six years after the date of the issuance of such patents." 

But this statute is construed and enforced pursuant to décisions of 
the fédéral courts in co-operation with the familiar équitable prin- 
ciple that where the victim of a concealed fraud exercises reasonable 
diligence to discover it and fails so to do, or to receive such notice 
thereof as would excite the attention of, and incite a person of ordi- 
nary prudence and ability in his place to an inquiry which would hâve 
led to a discovery of the fraud, the cause of action for the fraud does 
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not accrue until siich discovery or the receipt of such notice. Explora- 
tion Company v. United States, 247 U. S. 435, 38 Sup. Ct. 571, 62 
L. Kd. 1200; United States v. Exploration Co., 203 Fed. 387, 121 C. 
C. A. 491 ; Exploration Co. v. United States, 235 Eed. 110, 111, 148 
C. C. A. 604; Einn & Lane Timber Co. v. United States, 196 Fed. 593, 
116 C. C. A. 267; Bailey v. Glover, 88 U. S. (21 Wall.) 342, 348, 22 
E. Ed. 636. In the case last cited, which is approved in Exploration 
Co. V. United States, 247 U. S. 435, 38 Snp. Ct. 571, 62 L. Ed. 1200, 
the Suprême Court, after stating that ignorance of the fraud produced 
by affirmative acts of the perpetrator whereby the facts were concealed 
relieves from the bar of the statute, added that the weight of authority 
was in favor of the further proposition : 

"That where the party injured by the fraud reinains In Ignorance of It 
without any faiilt or want of diligence or care on liis part, the bar of rhe 
statute rtoes not beglu to run until tlie fraud is discovered, thousli there bo 
no spécial circunistances or efforts on tlie part of the party committing the 
fraud to conceal it from the l^nowledge of the other party." 

So the rule is that, whether the fraud is concealed by spécial acts 
of the perpetrator after its commission or is so committed that it con- 
ceals itself, reasonable care and diligence of the injured party to dis- 
cover it are indispensable conditions of the maintenance of a cause of 
action upon it after the bar of the statute bas fallen. The act of Con- 
gress déclares that suits by the United States to vacate patents for 
fraud shall not be brought subséquent to 6 years after the date of the 
patents. When the 6 years hâve expired such suits are therefore pre- 
sumed to be barred. And when the injured party invokes the aid of 
a court of equity to release him from that bar, the burden unavoidably 
falls upon the plaintifif to plead and prove (1) that it exercised rea- 
sonable care and diligence to discover the fraud before the sta,tute of 
limitations ran; (2) that it had no knowledge or notice of any action 
which would hâve excited the attention of and would bave incited a 
person of ordinary prudence and ability in the plaintifE's situation to 
an inquiry which would bave led to a discovery of the fraud ; and (3) 
that the défendant concealed the fraud by trick or artifice, or so com- 
mitted it that it concealed itself. Hence the Cjuestion which the case 
présents is whether or not the United States has so pleaded thèse facts 
as to entitle it to relief by a court of equity from the plain bar of the 
statute. 

[3] By the terms of the Act of Congress of March 3, 1891, this 
suit is forever barred unless the court of equity ought to relieve the 
plaintiff from that bar on the équitable principle which has been stated. 
The United States accordingly has invoked the aid of the court of 
equity and of this équitable principle to secure this relief. The équita- 
ble clairns of a nation or a state appeal to the conscience of a chancel- 
lor with the same, but with no greater or less force, than would those 
of a private citizen under like circumstances, and, barring the efïect 
of mère delay, they are judicable in a court of chancery, to whose ju- 
risdiction the nation or state voluntarily submits them, by every prin- 
ciple and rule of equity applicable to the rights of a private citizen un- 
der similar circumstances. United States v. Stinson, 197 U. S. 200, 
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204, 205, 25 Sup. Ct. 426, 49 L. Ed. 724: United States v. Détroit 
Timber & Lumber Co., 131 Fed. 668, 677, 67 C. C. A. 1, 10; United 
States V. Debell, 227 Fed. 775, 779, 142 C. C. A. 299 ; United States 
V. Chandier-Dunbar Water Power Co., 152 Fed. 25, 81 C. C. A. 221 ; 
United States v. Midway Northern Oil Co. (D. C.) 232 Fed. 619, 631 ; 
State of lowa v. Carr, 191 Fed. 257, 266, 112 C. C. A. 477, and au- 
thorities there cited. 

[4] Nor will mère delay by the United States after the expiration 
of the 6 years in the absence of reasonable care and diligence on its 
part to discover the f raud suiîfice to induce a court of chancery to grant 
the relief from the bar of the act of Congress and the maintenance of 
its suit under the rule and the authorities, such as United States v. 
Nashville, Chattanooga & St. Louis Ry. Co., 118 U. S. 120, 125, 6 
Sup. Ct. 1006, 30 L. Ed. 81, United States v. Beebe, 127 U. S. 338, 344, 
348, 8 Sup. Ct. 1083, 32 L. Ed. 121, United States v. Kirkpatrick et al., 
9 Wheat. 720, 6 U- Ed. 199, Gaussen v. United States, 97 U. S. 584, 
24 L. Ed. 1009, and United States v. Insley, 130 U. S. 263, 266, 9 
Sup. Ct. 485, 32 L- Ed. 968, cited by counsel in support of it, that 
no time runs against the sovereignty, or as the Suprême Court states 
it, that the "United States, asserting rights vested in them, as a sov- 
ereign government, are not bound by any statute of limitations, unless 
Congress bas clearly manifestée! its intention that they should be so 
bound." 118 U. S. 125, 6 Sup. Ct. 1008, 30 L. Ed. 81. And this be- 
cause, first, Congress has clearly manifested its intention by the Act 
of March 3, 1891, that mère delay for 6 years after the date of the pat- 
ent shall no longer constitute an excuse for failure to bring, and shall 
be fatal to, a suit to avoid the patent for fraud, unless a court of 
chancery relieves it from the bar, on the équitable principle which 
has been stated, and reasonable care and diligence of the party injured 
to discover the fraud are a sine qua non of such relief ; and, second, 
because the judicial affirmance of the contention that the mère delay 
of the L-nited States without reasonable care or diligence on its part to 
discover the fraud, warrants the maintenance of a suit to avoid the 
patent after the 6 years would, in effect, repeal the act of Congress 
and authorize the maintenance of such suits as freely after as before 
the expiration of the 6 years, and such a décision would constitute per- 
nicious judicial législation. United States v. Puget Sound Traction, 
Light & "Power Co. (D. C.) 215 Fed. 436, 441. 

[5,6] Hence the first question in this case is: Has the plaintiff 
averred in its bill of complaint facts which show that it exercised rea- 
sonable care and diligence to discover the fraud, that it had no means 
of knowledge thereof, no notice sufficient to put it on its guard and call 
for inquiry, and has it alleged the time when the fraud was discovered, 
the circumstances of its discovery, what the discovery was, and why 
it was not made before so that the court may clearly see that the dis- 
covery could not hâve been made before by the exercise of ordinary 
diligence? For the rule is finnly established by repeated décisions of 
the fédéral courts that ail thèse allégations and more are indispensa- 
ble to the statement of a cause of action in equity for relief from a 
statute of limitations on the ground of ignorance of the fraud. Wood 
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V. Carpenter, 101 U. S. 135, 138, 139, 140, 141, 148, 25 L. Ed. 807; 
Félix V. Patrick, 145 U. S. 317, 321, 12 Sup. Ct. 862, 36 h. Ed. 719; 
Badger v. Badger, 69 U. S. (2 Wall.) 94, 95, 17 h. Ed. 836; Pearsall 
V. Smith, 149 U. S- 231, 236, 13 Sup. Ct. 833, 37 h. Ed. 713; Hardt 
V. Heidweyer, 152 Û. S. 547, 559, 14 Sup. Ct. 671, 38 h. Ed. 548. 
The only facts averred in the bill of complaint pertinent to the ques- 
tion whether or not the plaintiff exercised reasonable diligence to dis- 
cover the fraud between 1903 when its perpétration was complète and 
the commencement of this suit on October 11, 1917, were thèse: The 
coal Company and the entrymen conspired to commit the fraud before 
they perpetrated it, and, as a part of that conspiracy, they then had 
an understanding and agreement that they should be silent concerning 
it and should conceal it. They hâve donc so. "Neither the plaintiff 
nor any officer of the United States having authority in the premises 
ever had any knowledge or information concerning the frauds perpe- 
trated upon the plaintiff, as aforesaid, excepting that on or about the 
month of November, 1916, there was filed in the General Land Office 
of the United States, at Washington, D. C, a report upon said en- 
tries by one John A. Smith, Spécial Agent of the Department of the 
Interior." Ever since that day the Interior Department and the De- 
partment of Justice hâve been diligently investigating the fraud and 
preparing and instituting judicial proceedings to avoid its effect. At 
the time the lands were entered and at the time the conspiracy to en- 
ter them was formed the coal company was in possession of the land, 
and it bas been in possession thereof ever since, and for many years 
it bas been mining thèse lands and extracting coal therefrom. Each 
of the entrymen conveyed the pKjrtion of thèse lands that he entered 
to the coal company immediately after the final entry thereof. The 
complaint contains no allégations of any other facts tending to show 
diligence to discover the fraud. 

The Suprême Court quoting from Angell on Limitations, § 187 and 
note, said in 101 U. S. 141, 25 E. Ed. 807: 

"The presumptlon is that if the party affectod by any fraudulent transac- 
tion or management might, wlth ordiuary care and attention, hâve season- 
ably detected it, he seasonably had actual knowledge of It." 

The transaction hère was in reality a sale of the lands by the United 
States for cash through its local land oiificers. The fraud alleged was 
that the United States was induced by the false représentations of the 
coal company and its agents, the entrymen, to sell the lands to the coal 
company in the belief that it was selling them to the entrymen. But 
the coal company was in possession of the lands at the time the sale 
was made and bas been in possession of them and operated them ever 
since. Possession of real estate is notice to the world of the posses- 
sor's title. The entrymen conveyed ail thèse lands to the coal company 
prior to the year 1904. There is no averment in the bill of complaint 
that thèse çonveyances were not seasonably recorded. In reality this 
is a suit to rescind a sale for cash of spéculative mining property, a 
proceeding which demands extraordinary promptness and diligence on 
the part of him who would rescind, on account of the changing values 
of the property. It is incredible that, under this state of facts, a ven- 
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dor to whom the open, continuous, operative possession of the fraud- 
ulent vendee gave constant notice of its claim of title ever after 1903, 
could not or would not, if it exercised ordinary diligence, hâve discov- 
ered to M^hom it had sold its property long before the six years allotted 
by the statute expired. 

[7] Again the burden was upon the complainant to allège facts dis- 
closing persuasive équitable grounds for excusing its failure to dis- 
cover and avoid the fraud. The Suprême Court bas repeatedly pointed 
out the averments necessary to be made in a pleading to enable the 
plaintiff to bear this burden. In Wood v. Carpenter, 101 U. S. 140, 
143, 25 L. Ed. 807, it declared that a gênerai allégation of ignorance at 
one time and knowledge at another, was of no effect, that there must 
be distinct averments as to the time when the fraud was discovered, 
what the discovery was, how it was made, why it was not made sooner, 
that the circumstances of the discovery must be fully stated, and that 
the delay must be shown to hâve been consistent with requisite dili- 
gence. Over and over again has the Suprême Court approved this 
statement f rom Badger v. Badger, 69 U. S. (2 Wall.) 95, 17 L. Ed. 836 : 

"Tlie party who makes sueh appeal should set forth in his bill speciflcall.v 
what were the Impedlments to an earlier prosécution of hls claim, how he 
came to be so long ignorant of his rights, and the means used by the respond- 
ent to fraudulently keep him in Ignorance, and how and when he flrst came 
to a knowledge of the matters alleged in his bill ; othenvise the Chancelier 
may justly refuse to consider his case, on his own showing, without in- 
quiring whether there is a deniurrer or formai plea of the statute of limita- 
tions contalned in the answer." 

The bill of complaint fails to contain the allégations thus specified 
and adjudged indispensable to the complainant's alleged cause of ac- 
tion. It contains no averments of any impediments to an earlier prosé- 
cution of the plaintiflf's claim other than the immaterial fact that it was 
ignorant of its claim in 1903 and aware of it in 1916. The agreement 
and understanding of the coal company and the entrymen, to keep 
silent about and conceal the fraud, is alleged to hâve been made before 
it was committed and is therefore merged therein. United States v. 
Puget Sound Traction, etc., Co. (D. C.) 215 Fed. 436, 440. The com- 
plaint contains no allégation of any means used by the coal company 
after the completion of the fraud in 1903 to keep the plaintiff in ig- 
norance of it. There is nothing in the complaint to show why the 
fraud could not hâve been discovered and the suit brought as well at 
any time after 1903 and prior to 1915 as after the latter date. There is 
no material averment in it of how and when the plaintiff first came 
to a knowledge of the matters alleged in the bill. The averment on 
that subject fails to state any pertinent or material fact except that the 
plaintiff and ail its ofïicers having authority in the premises were ig- 
norant of the fraud until and except that in November, 1916, a spécial 
agent of the Interior Department fîled a report on the entries on which 
complaint is made. But the bill contains no statement of the facts 
this report revealed, of who discovered them, when they were discov- 
ered or how or why the spécial agent made the report, or of any other 
material facts tending to show that the knowledge of the fraud could 
not hâve been discovered as well in 1904 as in 1916. And the conclu- 
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sion of the whole matter is that the complaint states a case în which, 
in view o£ the constant operative possession of the coal company of 
ail the lands in controversy, from prior to 1903 to the présent time, 
and of the conveyance of them to it by the entrymen prior to 1904, 
the exercise of ordinary care and diligence could and would hâve dis- 
covered the fraud long before the expiration of six years from the 
dates of the patents and it fails to contain allégations indispensable to 
constitute a cause of action in equity to relieve the plaintiff from the 
bar of the Act of Congress of March 3, 1891. 

The decree below must therefore be affirmed ; and it is so ordered. 



MANUEL V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. October 14, 19ia) 

No. 4988. 

1. JUBT <S=>131(8) EXAMINATION OV JtTBORS CAPITAL PUNTSHMENT. 

Exainination of jurors on tlie point of préjudice against capital punish- 
raent, détermination of wtiicli Is, by Cr. Code, | 330,i commltted to ttie jury, 
should be confined to ascertainment of tlielr views and the strengtli 
ttiereof, with tlie soie object of determiniiig whether tliey wouid ap- 
proacli the issue in the proper frame of mind. 

2. Okiminal Law ■ê=>655(4) — Examination of Jubobs bt Ooubt — Capital 

punishment. 

Stiilements of court to jurors, excused for préjudice against capital 
punishment, détermination of which is, by Cr. Code, § 3.S0, commltted to 
jury, as to duty to enforce the laws as made, held prejudiclal, especially 
where, relative to ietters recelved by ail members of the panel, the court 
had said some one had tried to obstruct the proper administration of jus- 
tice in the case by seeking to prevent assessment of death penalty. 

3. WlTNESSES <S=>48(1) CONVICT AS WlTNESS. 

A convict is a compétent witness in a fédéral court. 

4. Criotnal Law ®=»703 — Opening Argument — Keferbnce to Formeb Con- 

viction. 

Référence by prosecuting attorney In opening argument to the crime, 
murder, for which défendant was servlng sentence at the time of tha 
liilling of a prison guard, was unnecessary and prejudicial. 

In Error to the District Court of the United States for the Dis- 
trict of Kansas ; John C. Pollock, Judge. 

Ono Manuel was convicted of murder, with sentence of death, and 
brings error. Reversed. 

Redmond S. Brennan, of Kansas City, Mo., for plaintiff in error. 

Iv. S. Harvey, Asst. U. vS. Atty., of Kansas City, Kan. (Fred Rob- 
ertson, U. S. Atty., of Kansas City, Kan., on the brief), for tlie 
United States. 

Before HOOK and STONE, Circuit Judges, and WADE, District 

Judge. 

STONE, Circuit Judge. Writ of error from a conviction, with 
sentence of death. 

Eleven so-called assignments of error are hère urged, but it îs un- 
necessary to décide ail of them. It is charged that during the im- 

^saFor other cases see eame topic & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexes 

» Comp. St. 5 luûul. 
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panelment of the jury the court made prejudicial statements con- 
cerning the capital penalty, and concerning the receipt by the panel 
of circulars and form letters concerning capital punishment. Al- 
though net known at the time of this trial, it is stated by the district 
attorney with commendable frankness that thèse circulars and let- 
ters had been sent to the entire panel by the mother of a man to be 
tried at the same term for another killing. The entire panel, in the 
instant case, were examined concerning the receipt of thèse papers, 
and concerning their views upon capital punishment. In the course 
of the examination of the fîrst juror the court made a statement to the 
panel regarding thèse papers. This statement was within proper 
bounds. It did, however, emphasize to the panel that some one had 
endeavored to obstruct the proper administration of justice in that 
case to the extent of seeking to prevent the assessment of the death 
penalty. This is important in connection with the further action of 
the court in remarks regarding the death penalty. 

In course of the examination of several jurors it developed that 
they did not favor the death penalty, and some were excused because 
they declared that they would not assess it. In connection with this 
examination the court engaged in the colloquies following: 

"Q. Do you believe in the enforcement of the laws of our country? A. Tes, 
sir; I do, but I don't — My conscii'iiee does not talce that law as one that 
should be there, the death penalty. 

"Q. You hâve nothing whatever to do, sir. with the makinff of the laws; it 
Is the oblifîalion of some one else to make the laws. It is the duty of courts 
and .iurors to onforce tlie law as made. You say you hâve eonseientious 
seruples a^ainst enforein}; the laws as made b.y the lawmaking power? A. 
Asainst iiiHicting the death penalty, I hâve. 

"Q. Well, answer my question. As I understand, you hâve conselentious 
sci'uples against the enforcement of the laws as made by the lawmaking 
power; that is, the Congress of our country? A. Y'es, sir; as it applies to 
that. 

"The CouT't : Stand dowm." 

"The Court: You understand, do you, that in this country of ours, that we 
hâve différent departments of government? A. Yes, sir. 

"Q. You understand it is the duty of the lawmaking power to make the 
law? A. Yes, sir. 

"Q. You understand it is the duty of our courts of .iustlce to enforce the 
laws as made? A. Yes, sir. 

"Q. Xotwithstanding that fact, notwithstanding the fact that you now are 
an officer of the court, you tell me that you are not in favor of enforcing the 
laws as made in cases where you would believe that the law required the in- 
flction of the death penalty? A, Xo, sir; I couldn't vote for it. 

"The Court: Stand down." 

"The Court: Q. You understand, of course, that as a .1uror hère in this 
court you bave nothing whatever to do with the niaking of the laws, do you? 
A. Y'es. sir. 

"Q. You understand that our courts of .iustlce are organized by the law 
for the purpose of enforcing the law? A. Y'es, sir. 

"Q. Do I understand you to say that as an ofticer of this court, engaged in 
the administration of .iustice, that you are not williiig to enforce the laws as 
made hy the lawmaking power? A. Xot on capital punishnient. 

"The Court: You may stand down." 

"Q. I ani endeavoring to tell you, in tins court the jury, and the .1ury alone, 
is the exclusive judge of Ihc weight of the évidence, the credibility of the 
witnesses, and the fac-ts proven in the case ; on the other hand, the court, and 
254 F.— 18 
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the court alone, Is the exclusive judge of the law of tlie case, and it Is tlie 
duty of.a juror to take the law precisely as declared by the court, and to flnd 
the facts from the évidence offered hère in court, and thus détermine whether 
any one is or is not guilty. Now, if you hâve any conscientious seruples, sir, 
against doing that, you are not a fit juror. A. Well, I would hâve to admit 
that I hâve those seruples. 

"Q. Hâve whatî A. That I hâve a conseiontlous scruple against adminis- 
tering the death penalty; that Is, that would be first degree murder, if I 
understand it right. 

"Q. That is, you would hâve conscientious seruples against doing your duty 
under the law as an officer of this court and as a citizen of our country— is 
that right? A. I think so. 

"Q. Well, sir, you can stand down. If we had fewer men of such vievs-, we 
would hâve less crimes committed. 

"(Juror excused.)" 

"Q. You mean to say that you wouldn't follow the law as given you by the 
court in considering your verdict? A. I couldn't do it with the right feeling. 

"Q. How? A. I don't believe in capital punishment; I couldn't do it with 
the right feeling. 

"Q. Well, you had nothing whatever to do with the making of the law, 
had you? A. I know it. 

"Q. How? A. I know I didn't. 

"Q. Well, so long as it is the law, whatever the law Is, as made by the 
lawmaking, power, you wouldn't be willing as a citizen and an offlcer of this 
court to enforce it? A. Not with that feeling. 

"Q. That is what I am talking about. You hâve some sort of a notion it is 
the duty of a citizen to obey the law, do you? A. Yes, sir. 

"Q. You hâve some sort of a notion it is the duty of any good citizen called 
on to aid in the enforcement of the law to enforce the law as written, hâve 
you not? A. Yes. 

"Q. Now you say you hâve conscientious seruples against performing your 
duty hère as a citizen under the law? A. Yes. 

"Q. How? A. How is that, I didn't understand it. 

"Q. You say— you tell us, you hâve conscientious seruples, slnce you hâve 
been called hère as an offlcer of the law to enforce the law, against en- 
forcing the law as it is writienï A. Not since I hâve been called hère; I 
hâve ijrevious had that. 

"Q. But you were called hère — A. Yes, sir. 

"Q. Called hère in tlie manner provided by the law for the purpose of ad- 
ministering justice? A. Yes, sir. 

"Q. Now, since you are hère, you tell the court that you hâve conscientious 
seruples against performing your duty as a citizen nnd enfox-cing the law as it 
is written ? Is that what I am to understand ? A. Yes. 

"The Court : AU right, you may stand dovfn." 

[1] In capital cases the jury détermine for or against capital pun- 
ishment. Criminal Code (Act March 4, 1909, c. 321), § 330, 35 Stat. 
1152 (Compiled St. 1916, § 10504). Considering the délicate posi- 
tion in which every juror must hâve felt himself placed by the cir- 
culars and letters which had been sent with the purpose of affecting 
his judgment upon that issue, and brought out in the examination of 
the panel, we deem the above remarks of the court prejudicial to a 
proper détermination by the jury of that matter. The examination 
upon the point of any préjudice against capital punishment should 
hâve been confined to an ascertainment of the juror's views and the 
strength thereof, with the sole object of determining whether he 
would approach the issue of capital punishment in the proper frame 
of mind. 
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[2-4] It seems proper to notice three other matters called to the 
attention of the court. The attack upon the jurisdiction of the court 
is not well taken. The claim that défendant would be entitled to the 
testimony of other convicts is sustained by the cases of Rosen v. U. 
S. and Pakas v. U. S., 245 U. S. 467, 38 Sup. Ct. 148, 62 h. Ed. 406. 
It is also objected that in the opening address the district attorney 
used prejudicial language. Défendant was indicted while a convict 
at the Leavenworth penitentiary for kilUng E. A. Barr, a prison 
guard. In his statement the district attorney said : 

"Mr. Barr came in contact from time to time witli this défendant who was 
a convict there, and I may say that this défendant was a convict tliere i)ur- 
suant to a eonvirtion had In the district of Alaska in 1910, at which time and 
in whlch district he was there convicted of the crime of murder, this very 
man, and on account of that comietion is serving a terni hère in this prison." 

The référence to the crime for which défendant was confined was 
unnecessary and prejudicial. 
The judgment is reversed. 



ST. CHARLES AMUSEMENT & TRANSPORTATION CO. v. ELHARDT et al. 

(Circuit Court of Appeals, Eighth Circuit. Deceiuber 2, 1918.) 

No. 5027. 

1. Admiealty iS=544 — ^Appearakce— Effect. 

Where the clalmant of a vessel libeled had notice and appeared on the 
retum day but did not file its answer, it Is immaterial that notic-e of the 
seizure and the time wlien the libel would be heard were not published 
as required by gênerai admiralty rule 9 (29 Sup. Ct. xl). 

2. Admiealtt <S=»91 — Default Deicrees— Vacation. 

Ilnder gênerai admiralty rule 29 (29 Sup. Ct. xlii), provlding that the 
court may in its discrétion set aside a default of a défendant, the court 
should eonslder in a gênerai way the questions proposed to be raised, as 
bearing on the question whether the défendant has been deprlved of any 
important right. 

3. Admiralty 'S=»91 — ^Default Deceees— Vacation. 

The refusai of the District Court to set aslde a default, and allow the 
claimant of a vessel lil)eled to answer after sale, held not an abuse of dis- 
crétion ; It appearing the défendant had actual notice and that irregulari- 
ties before the sale were merely techuical, etc. 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota; Wilbur E. Booth, Judge. 

Libel by Ludwig B. Elhardt and others against the steamer Fronte- 
nac and barge Mississippi. Pétition by the St. Charles Amusement 
& Transportation Company to set aside its default and be permitted 
to answer the libel. From an order refusing to set aside the default, 
petitioner appeals. Affirmed. 

Lowrie C. Barton, of Pittsburgh, Pa., for appellant. 
H. C. Mead, of Knoxville, Tenn., for appellees Streckfus and Wish- 
erd. 

William N. M. Crawford, of Minneapolis, Mînn., for libelants. 

iÊ=3For other cases see Bame toplc & KEY-NUMBER in ail Key-Numbered Digesta & Inilexes 
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Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. On November 28, 1916, the appellant, 
claiming to be the owner of the steamer Frontenac and barge Missis- 
sippi, by its vice président, F. X. Ralphe, filed a pétition in the court 
below to set aside its default in this case and to be permitted to answer 
the Hbel filed therein. A copy of the proposed answer was attached 
to the pétition, which was also verified by Ralphe. The pétition al- 
leged that on May 15, 1916, appellees filed a libel in the court below 
in a cause of contract, civil and maritime for wages, against the above- 
named vessels ; that process by attachment and monition was duly 
issued returnable July 3, 1916. As grounds for setting aside the de- 
fault of appellant, the pétition alleged that the marshal did not cause 
public notice of the seizure of said vessels to be given in such news- 
paper within the district of Minnesota as the District Court should 
order. The pétition also contained the following allégation: 

"That, as hereinbefoi-i> stated, your petitioiior received no actual notice of 
the fllins of said libel and proceedinss thereunder, but only received construc- 
tive notice by reason of tlie attachment of said vessels. That its oiîicers 
were ignorant of the proper practice in the premises, fully expecting that ac- 
tual notice would be served on them as to when they should appear. That it 
did appear on' the 3d day of July, 1916, at 10 o'clook in the forenoon, at Wi- 
nona, expecting the matter to be called, biit the matter was not tal^en up ; 
they left, expecting that notice ^vould be given them of any further action, and 
the next it knew was the advertisiiig for sale of the vessels, when it then be- 
lieved it was too late to talie any further steps in the matter, and continued 
in that belief until a short time since." 

Thèse are ail the allégations in the pétition tending to show any ex- 
cuse for appellant's default, and in view of the admissions made in 
the pétition it is doubtful whether any cause for setting aside the de- 
fault is stated. However, we will consider the kind of service that 
was made upon appellant. 

The marshal's return showed that he attached the Frontenac and 
Mississippi, their engines, etc., on June 1, 1916, at Winona, in said 
district, and at the same time and place, posted a copy of a notice on 
said vessels which stated that the marshal had, on the Ist day of June, 
1916, seized said vessels and taken them into bis custody, and that ail 
persons claiming the same, were notified that the United States Dis- 
trict Court, for the district of Minnesota, would on the 3d day of July, 
1916, at 10 o'clock a. m. of said day, proceed to the trial and condem- 
nation thereof should no claim be interposed for the same. The re- 
tunn further showed that on the day of the seizure there was served a 
copy of the monition together with a copy of the above-mentioned 
notice, on H. C. Bear and George French, at St. Charles, Minn., and 
on June 2, 1916, the same papers were served on F. X. Ralphe, at 
Hastings, Minn. 

In 1911 appellant, according to the laws of Minnesota, appointed 
said H. C. Bear, its agent at St. Charles, M'inn., for the service of pro- 
cess, the appellant being a foreign corporation, and provided in the 
appointment that service upon Bear should constitute due and Per- 
sonal service upon the corporation. At the time of the service of 
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process on Ralphe, lie was vice président of appellant and George D. 
French was secretary thereof. Ralphe applie^ to the clerk of the Dis- 
trict Court on June 14, 1916, and obtained a copy of the libel. On its 
own admission, it appeared in court in response to the monition on 
July 3, 1916, at 10 o'clock in the forenoon, expecting the matter to 
Le called. The matter was not taken up and the officers of appellant 
left. 

[1-3] The requirement of gênerai admiralty rule 9 (29 Sup. Ct. 
xl) that a notice of the seizure and the time when the libel would be 
heard shall be published, it is admitted, was not complied with nor 
does it appear that the court ordered such notice to be published; but 
this fact is immaterial as to the appellant, because it had notice and 
appeared in court on the return day. It could hâve filed its answer 
to the libel in the clerk's office, whether the matter was called up in 
open court or not. We are fully satisfied from an examination of the 
record that the appellant had actual notice of the return day of the 
libel, and that no excuse whatever bas been made for setting aside its 
admitted default. The argument in the court below and hère pro- 
ceeded on the theory that the appellant was properly in the case, and 
could attack ail proceedings in the court below subséquent to the de- 
fault ; but, if the default be not set aside, appellant has no right to dis- 
cuss the (juestions raised by its proposed answer, because it is not in 
the case and has no pleadings therein. General admiralty rule 29 (29 
Sup. Ct. xlii) provides that the court may in its discrétion set aside the 
default of a défendant and admit him to make answer to the libel 
at any time before final decree. As bearing upon this discrétion, the 
court would consider in a gênerai way, the questions which the appel- 
lant proposed to raise, if admitted to défend, not for the purpose of 
deciding them, but as bearing upon the question as to whether the ap- 
pellant had been deprived of any important right. 

We bave therefore considered the objections which the appellant 
makes in regard to the validity of the sale of the vessels. It is claimed 
that there was no judgment of default and condemnation before a 
sale of the vcssel.s. The record does not show such a judgment ; but, 
if it did, it would simply be évidence of the default, which appellant 
admits, and therefore, so far as appellant is conccrned, is largely tech- 
nicai. It is also claimed that the vessels were sold for such an inadé- 
quate price as to justify the setting aside of the sale. We are not satis- 
fied by any means that the price for which the vessels were sold was 
inadéquate. The purchaser took great risk in the purchase of the 
vessels in the condition in which they were at the time of the sale, and 
there has been spent more than $10,000 in repairs upon the same since 
the purchase thereof. The record also shows that Ralphe, as vice prés- 
ident of appellant, who vérifies the pétition to set aside the default and 
also the proposed answer, was présent at the sale with a certified check 
for $7,000, and did not make a bid, for the alleged reason that he did 
not propose to furnish money for the purpose of allowing libelants' 
proctor to get a fee. The record shows that Ralphe and others inter- 
ested in the vessels were continually importuniug the marshal to use 
his influence with the proctor for the libelants to either bave the libel 
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dismissed or tîie vessels sold. The record also shows that the officers 
of appellant had actual notice of every step in the proceeding from the 
filing of the libel on, and did nothing until the présent pétition was 
filed November 28, 1916, the sale having been made August 31, 1916. 

The other matters complained of in the answer are ail matters which 
the appellant had ample opportunity to set up before its default, and 
upon their face are without merit in this proceeding. We are there- 
fore satisfied there is no equity in appellant's motion. It was addressed 
to the sound discrétion of the trial court, and that discrétion was wise- 
ly exercised. That it was abused, as claimed by appellant, has no sup- 
port whatever. 

The order of the District Court, refusing to set aside the default,. 
is therefore affirmed, with costs. 



FULLER V. ATI^ANTA NAT. BANK. 

In re PHŒNIX PLANING MILL. 

(Circuit Court of Appeals, Fifth Circuit. November 21, 1&18.) 

No. 3242. 

1. MoRTGAQEs <g=>2!>, 173 — Equitable Mobtgage — Assignment, of Bond foe 

Deed. 

Under Clv. Code Ga. 1910, § 3257, an assignment of a l)ond for tltle 
as securlty for a debt, which clearly expresses Its purpose and spécifies 
the debt and the property, is In légal effect a mortgage, and, to be effec- 
tive against subséquent liens, must be reeorded. 

2. MOBTGAGES "©=5173 RiOHTS OF TRUSTEE PrIORITY OF LiENS. 

Under Clv. Code Ga. 1910, § 6038, as construed by the state Suprême 
Court, one holding land under bond for title has no levlable interest there- 
In ; but a judgment creditor, nevertheless, has a lien upon bis interest 
which may be enforeed as provided by the statute, and the debtor's trustée 
in banliruptcy, having the rights of a judgment creditor, has a lien which 
takes precedenee of an unrecorded assignment of the bond. 

Pardee, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the North- 
ern District of Georgia ; William T. Newman, Judge. 

In the matter of the Phcenix Planing Mill, bankrupt. From an or- 
der awarding a fund in court to the Atlanta National Bank, William 
A. Fuller, trustée, appeals. Reversed. 

J. H. Porter and Walter S. Dillon, both of Atlanta, Ga., for ap- 
pellant. 

Alex C. King, Jack J. Spalding, Hughes Spalding, Daniel MacDoug- 
ald, Eugène Dodd, and Flarry Dodd, ail of Atlanta, Ga., for appellee. 

Before PARDEE, WAI.KER, and BATTS, Circuit Judges. 

BATTS, Circuit Judge. Phcenix Planing Mill, December 22, 1909, 
purchased land in Atlanta from J. F. Leary, taking bond for title. 
On March 22, 1913, Phcenix Planing Mill assigned and delivered the 
bond for title to Lowry National Bank to secure debt. March 25, 

(Ê=3For other cases see same topic &. KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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1913, it executed a second assignment (subject to the previous as- 
signment) of the bond for title to the American National Bank to 
secure a debt. This assignment was delivered to the Lowry National 
Banlc, to be attached to the bond for title. July 29, 1913, the bond for 
title and the first assignment were recorded. The second assignment 
was not recorded. Subsequently, the Phœnix Planing Mill becoming 
bankrupt, the trustée sold the land free from the claims of the ven- 
dor and the claims of the transférées of the bond for title. The 
claims of Leary and of the Lowry Bank were paid, and the contro- 
versy between the trustée and the Atlanta National Bank (successor 
to the American National Bank) is over the balance of the proceeds of 
the sale. 

The trustée has the rights of a judgment créditer with a lien. 
Thèse rights were fixed prior to a record of the assignment to secure 
debt to the Atlanta National Bank of the bond for title executed by 
Leary. There is no requirement in the Georgia law that a bond for 
title be recorded. Executed with certain formalities, its record is 
permitted. Sections 4213 and 4214, Civil Code of Georgia of 1910. 
The litigation, however, deals, not with the record of a bond for ti- 
tle, but with the failure to record the assignment of a bond for title; 
the assignment being made to secure debt. 

The légal efifect of an assignment to secure a debt of a bond for 
title is to create a mortgage. The mortgage results from and is evi- 
denced by the assignment; the bond for title defmes and limits the 
rights which the mortgagor has, and upon which he fixes a lien. That 
this interest is capable of being subjected to a mortgage is indicated 
by Owens v. Kenney, 146 Ga. 257, 91 S. E. 65, in which it is held 
that the grantor in a security deed has an interest which he may 
convey by deed, and by Wood v. Dozier, 142 Ga. 538, 83 S. E. 133, 
in which a distinction is made between a mortgage of the equity re- 
sulting from a security deed with bond for reconveyance, and a mort- 
gage on the "entire interest or estate." 

[1] The assignment under considération names the parties, "clear- 
ly indicates the création of a lien, spécifies the debt to secure which 
it is given, and the property upon which it is to take effect," and must 
be held a mortgage. Civ. Code 1910, § 3257. A mortgage "shall, as 
against the interest of third parties acting in good faith without no- 
tice, who may hâve acquired a transfer or lien binding the same 
property, take effect only from the time it is filed for record." If a 
judgment creditor could, by his judgment, or by judgment and any 
character of process, acquire on the property a lien superior to the 
lien of the unrecorded mortgage, the trustée in this case has a lien 
superior to that of the mortgagee holding under the unrecorded mort- 
gage. 

[2] Since the passage of an act in 1894 (section 6038, Civ. Code 
1910) prescribing the procédure when the défendant in exécution has 
an interest in, but not the légal title to, property, the ruling has been 
that one holding land under bond for title has no leviable interest 
therein. The interest of a grantor in a security deed, or of one 
holding bond for title, is not changed by the législation. Shumate 



280 254 FEDERAL IIKI'OIITEU 

V. McLendon, 120 Ga. 396, 48 S. E. 10. The rights of the judgment 
créditer would not appear to be affected, except as to the remédiai 
procédure. Instead of sale of the property and application of pro- 
ceeds to the extinction of the debt due the holder of the légal title, 
the statute requires that his "debt be paid before sale." Notwith- 
standing the statute, there may be circumstances under which a judg- 
ment créditer could hâve his rights enforced by levy and sale before 
title bas become revested by rédemption. V. C. Chemical Co. v. 
Rylee, 139 Ga. 668, 78 S. E. 27. 

The change in procédure effected by this act apparently has no ef- 
fect in creating or preventing a Hen. This would seem to be defi- 
nitely determined by O'Connor, Executrix, v. Georgia Railroad Jjank, 
121 Ga. 88, 48 S. E. 716, wherein it is held that : 

"Regardless o( the inabillty of A.'s creditoivs to levy on the eciuity of rodeiiip- 
tion, the lien of their judgments jittaehed to his intoi-ist in the huid from the 
date of rendition ; * * * and the riglit of the crediloi's to snb.jcvt tlie sur- 
plus realized under the sale under the socuiity deed to the payaient of tlioir 
judgments was superlor to the claim of the transférée of the bond to reconvey, 
whose.interest was acquired subsequently to the date of their judgments." 

It is clear that there may be a lien, notwithstanding the absence 
of a "leviable interest." To this effect also is Va. Car. Chemical Co. 
V. Rylee, 139 Ga. 668, 78 S. E. 27. The trustée has had, since the 
date of the bankruptcy, the status of a lien creditor. The transfer of 
the bond for title, being a mortgage, and not having been recorded 
prior to that date, is without efifect in so far as his rights are con- 
cerned. 

In this case the remedy of the statute is superseded by the remédies 
of the Bankruptcy Law. Ail liens against the property having pre- 
cedence over the rights of the trustée bave been discharged. Pro- 
cédure under the statute requires that such liens be paid as may be 
reqtiired for placing the légal title in the défendant in exécution. If 
a lien exists, payment of which is necessary to give légal title, but 
which is subordinate to the judgment lien, the judgment creditor 
would not, of course, be withotit a remedy. 

The judgment is reversed, for proceedings to cottform herewith. 

Reversed. 

FARDEE, Circuit Judge (dissenting). Considering the facts and 
circumstances of this case, I bave serious doubts as to whether this 
court has jurisdiction of this appeal. 

The proceeding in the bankruptcy court was one for marshaling 
liens on property and funds within the custody of the court, adminis- 
trative in character, in which there was no contest over the ainount 
of any claim, and the only contest was as to the rank of the lien of 
the Atlanta National Banlc, and therefore it seems to me that no ap- 
peal lies from the final décision of the court. The right to appeal 
must be found in section 25 of the Bankruptcy Law (Act July 1, 
1898, c, 541, 30 Stat. 553 [Comp. St. 1916, § 9609]), and, as that 
section has been construed by the courts, no appeal lies thereunder 
in administrative proceedings. In re Whitener, 105 Fed. 180, 44 
C. C. A. 434; Coder, Trustée, v. Arts, 213 U. S. 223, 29 Sup. Ct. 
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436 53 L. Ed. 772, 16 Ann. Cas. 1008; Matter of the Pétition of 
Loving, Trustée, 224 U. S. 183, 32 Sup. Ct. 446, 56 L. Ed. 725. 

If the court has jurisdiction in the case, I dissent from the reason- 
ing and conclusion of my Brethren denying the lien of the Atlanta 
National Bank, because the same was net duly recorded. The ques- 
tion presented arises, and should be decided, under Georgia law, 
and under that law I think the décision in the lower court was cor- 
rect. The reasoning and authorities are fully stated in the opinion 
of Judge Newman, found in the transcript, and I concur with him 
as to the conclusion reached. 



KMI'IRE TRUST CO. et al. v. ATJBREY. 

fC'ircHit Court of Appeals, Fit'th Circuit. November 18, 1918.) 

No. 3224. 

1. Receivbrs <S=>96 — Attorneys — Appoixtment. 

It is for the court, and not tlie trustée named in a mortgage, upon whose 
suit for foreclosure a receiver was appoiuted, to détermine who sliould 
be ttttorney for the receiver, and be corapensated under order of court ; 
so the trustée could not sélect, in place of the attorney appoiuted, a firm 
of wliicli the receiver was a member. 

2. Receivees <©=390 — Attorneys — Change. 

Merely l>ecause it Is chcaper, the court, appointing a receiver on mort- 
ga,s?e foreclosure, is not required to permit its receiver to eniploy as his 
attorney a flrm of whieh ho is a member, and which represents one of 
the parties in the cause, but the court may détermine what is for the 
best interest of ail. 

3. Receivers <S;=>96 — Attorneys — Discrétion of Court. 

The refusai of the court, appointing a receiver on mortgage foreclosure, 
to grant the request of the trustée under the mortgage that the attorney 
apijointed to represent the receiver be removed, and a flrm of which the 
receiver was a member be substituted, held not an abuse of discrétion. 

Appeal from the District Court of the United States for the West- 
ern District of Texas ; William R. Smith, Judge. 

Bill by the Empire Trust Company against the Médina Valley Irri- 
gation Company, on which Floyd McGown was appointed receiver. 
From a decree denying the motion of the complainant to set aside the 
order appointing WilHam Aubrey, attorney for the receiver, etc., the 
complainant and receiver appeal. Afifirmed. 

Floyd McGown, of San Antonio, Tex., and Alex S. Coke, of Dal- 
las, Tex., for appellants. 

Fraiik H. Booth and William Aubrey, both of San Antonio, Tex., 
for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. On August 12, 1914, under a bill filed 
in the District Court by the Empire Trust Company (hereinafter re- 
ferred to as the Trust Company) against the Médina Valley Irrigation 

©=For other cases see same topic & KEY-NtFMBBR in ail Key-Numbered Digests & Indexes 
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Company, for the foreclosure of a mortgage or deed of trust given 
by the latter, Floyd McGown was appointed receiver of the properties 
embraced by the instrument sought to be foreclosed, and William Au- 
brey (hereinaf ter referred to as the appellee) was appointed the gênerai 
attomey for said receiver. On January 11, 1915, the court made an 
order authorizing the receiver to pay to the appellee for his services 
as such attorney $250 per month until further ordered by the court, 
that order providing that — 

"The sums so paid on sald account shall be taken Into considération by the 
court when the compensation of sald William Aubrey for such services is 
flnally fixed by the court for payment herein." 

In pursuance of the orders mentioned, the receiver made payments 
to the appellee until June, 1915. On August 23, 1917, the court or- 
dered the receiver to pay to the appellee, for services rendered by 
him as attorney for the receiver, $250 per month from and including 
July, 1915, until further ordered by the court; the order providing 
that the sums so paid shall be taken into considération by the court 
when the compensation of the appellee for his services as attomey for 
the receiver is finally fixed by the court. By the same order the re- 
ceiver was directed to employ and avail himself of the professional 
services of the appellee in ail litigation to which the receiver is a party 
and in ail matters and things affecting said receivership, the prop- 
erty in the hands of the receiver as such, and the said receiver in his 
officiai capacity. Thereafter the Trust Company moved the court to 
set aside the order appointing the appellee attorney for the receiver, 
and the above-mentioned orders of January 11, 1915, and August 23, 
1917. By a decree entered on the 18th day of December, 1917, the 
just-mentioned motion was overruled, the receiver was directed to pay 
to the appellee $250 per month from the time of his appointment as 
gênerai attorney for the receiver, less any sums theretofore paid to 
him under the orders of the court, and it was further ordered that — 

"Neither the law firm of Denman, Franklin & McGown, or elther of the 
members of sald law iirm, shall be or act as attorney or counsel of Floyd 
MeGovs-n, receiver of thls court, as such, in any matter affecting thls receiver- 
ship or the property In the hands of sald receiver, as such, or the action of 
sald receiver in lils officiai capacity." 

The appeal is from the last-mentioned decree. 

[1-3] The record discloses nothing upon which to base an attack up- 
on the correctness or propriety of the decree appealed from, un less 
it is the existence of a contract entered into some time during the year 
1916 between the trustée and the law firm of Denman, Franklin & 
McGown, of which the receiver is a member, by which that firm, for 
an agreed compensation of $25,000, undertook to represent the trus- 
tée in ail litigation affecting the trust estate held under mortgages or 
deeds of trust in suit, and also to represent the receiver in ail matters 
and litigation affecting the trust estate held by him as receiver. Not 
long before the making of that contract the trustée had terminated the 
employment of the attorneys who had theretofore represented it in 
the suit, and had settled with them for the services rendered under 
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their employment. The fitness and competency of tlie appellee for the 
proper and efficient discharge of the duties of attorney for the re- 
ceiver were net questioned. That the services he had already ren- 
dered as such attorney at the time the decree was entered were rea- 
sonably worth more than the amount payable to him under that decree 
was shown by évidence which was practically undisputed. At any time 
the court may, of its own motion or at the instance of an interested 
party, order the discontinuance or réduction of the monthly payments 
provided for, if it is made to appear that the services rendered or to 
be rendered by the appellee as attorney for the receiver hâve been or 
will be properly compensated for by the payments already made or to 
be made under the orders of the court. It was disclosed that the re- 
ceiver, without any order of the court, discontinued the payment to 
the appellee of the monthly compensation, and to a considérable ex- 
tent ceased to avail himself of the services of the appellee in matters 
requiring the rendition of légal services to the receiver, because of the 
existence of the above-mentioned contract between the trustée and the 
firm of which the receiver is a member, and because the trustée object- 
ed to the appellee's continued rendition of services as attorney for the 
receiver. 

It was for the court, not for the trustée, to détermine who was to 
render the légal services required by the receiver and to be compen- 
sated for under the orders of the court. The court's sélection of the 
agencies for the administration and protection of the estate in its cus- 
tody was not subject to be set aside in whole or in part by the action 
of a party to the cause, taken without the court's consent or approval. 
It was beyond the power of the trustée, the plaintifï in the suit, or of 
the receiver, to substitute in the place of the attorney selected by the 
court to represent the receiver a firm representing' the plaintiff in the 
suit, of which firm the receiver was a member, entitled to share in its 
earnings. It has not been made to appear that the court abused its 
discrétion in making the order appealed f rom. It was not even made 
to appear that it would cost the trust estate more for the receiver to 
be represented by the appellee, pursuant to the orders of the court, 
than it would be for the court to set aside those orders and permit the 
firm of which the receiver is a member to act as the attorney for the 
receiver, pursuant to the contract between that firm and the plaintifï 
in the suit. 

The aggregate of the sums payable to the appellee under the court's 
orders and that properly chargeable against the trust estate for serv- 
ices rendered to the plaintiff by its attorneys under the above-men- 
tioned contract may be less than $25,000. But merely because it is 
cheaper, the court is not required to permit its receiver to employ as his 
attorneys a firm of which he is a member and which represents one 
of the parties to the cause. It was for the court to détermine whether 
the due protection of the estate in its custody required that the receiver 
hâve an attorney not in the employment of a party to the cause, and 
one whose compensation would not be shared in by the receiver. It 
is no more than a proper précaution to deprive a receiver of any in- 
centive to magnify the services rendered by his attorney. An appro- 
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priate means to that end is the sélection for thc position of attorney 
for the receiver of one in whose compensation the receiver has no in- 
terest. 

We discover no error in the action of the court evidenced by the 
decree appealed from. That decree is affirmed. 



UNITED PRESS ASS'NS v. NATIONAL NEWSPAPEES ASS'N. 
(Circuit Court of Appeals, Eightli Circuit. November 21, 1918.) 

No. 5157. 

1. Appeal and Erbob <E:=>1195(1) — REiEiAii — Tjaw op Case. 

A décision on a former writ of error tliat plaintilï was entitled to re- 
cover future profits is tlie law of the case on subséquent trial ; the rele- 
vant facts reniaiuing the same. 

2. Appeal and Ersob €=51062(1) — Harmless Ebbor — Submissiox of Ques- 

tion TO Jury. 

ïlie eri-oue<)us subinisslon of issues to the jury is haririless, whère the 
verdict is lu favor of the plalntitf in error. 

3. Appeal and Erboe "©=977(1)- — ^Denial of New Trial — Abuse of Discré- 

tion. 

While ordinarily the ruling of the trial court on motion for new trial Is 
not subject to review, the motion beiug addressed to the sound discré- 
tion of the court, yet, if an abuse of discrétion is shown, the inatter may 
be reviewed. 

4. New Tbial <®=>75(3) — Grounds — Inconsistent Verdict. 

In an action for breach of contract, where the jury found that de- 
fendant broke the contract, but awanled plaintiflC a much less sum than 
the undisputed évidence .showed it was entitled to reeover, held, that 
the verdict was so incouMistent that the refusai of the trial court to 
grant plaintiflf a new trial wa.s an alinse of discrétion. 

5. EsTOPPEL iS==>88(l) — Equitable Estoppkl — Damages. 

A telegram by plaiutiff's agein, stating that the damages for a certain 
breach of contract would not be less than .f.'jOO, hrkl not to estop plaintif!' 
from claiuiing greater damages in a subséquent suit on the contract. 

In Error to the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Action by the United Press Associations against the National News- 
papers Association. There was judgment for plaintifï for part only 
of the recovery sought, and plaintifï brings error. Reversed, and new 
trial ordered. 

G. B. Arnold, of St. Louis, Mo. (Tyson Bines, Jr., of Denver, Colo., 
and J. W. Cvu"ts, of Cincinnati, Ohio, on the brief), for plaintifï in 
error. 

Frank M. Lowe, of Kansas City, Mo. (John T. Bottom, of Denver, 
Colo., on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and ELLI- 
OTT, District Judge. 

CARLAND, Circuit Judge. [1] This case was befo^-e us at a previ- 
ous term, and a référence to the opinion then rendered is made for a 

(g=For othci- cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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statement of facts. 237 Fed. 547, 150 C. C. A. 429. On the former 
writ of error it was decided that upon the facts found by the trial 
court the plaintifï was entitled to recover future profits. This resuit 
was reached by deciding that on the facts found the plaintifif had not 
waived its right to treat the contract between the parties at an end on 
March 13, 1911. This is the law of the case; the relevant facts re- 
maining the same. The évidence whereby the défendant sought to 
justify its breach of the contract was not considered by us when the 
case was hère before, as such a défense had not then been pleaded. 
By an amendment which is known in the record as the third défense 
of défendants' second amended answer, the défense of justification is 
pleaded; but, as the jury found in favor of the plaintifif on that issue, 
any error committed by the court in submitting to the jury the évi- 
dence relating to justification was not prejudicial, and therefore no 
cause for reversai. 

[2] The facts upon which we based our décision when the case was 
hère before consisted largely of letters and telegrams, and this évi- 
dence was the same on the second trial of the case as on the first. 
Notwithstanding this, the trial court submitted the questions which we 
had decided to the jury. This was error, but as the jury found for 
the plaintifif it was error without préjudice, and not cause for reversai. 

[3] It is assigned as error that the trial court abused its discrétion 
in denying the motion for a new trial. Ordinarily the ruling of the 
trial court on motion for a new trial is not subject to review, the mo- 
tion being addressed to the sound discrétion of the trial court. There 
is, however, an exception to this rule in cases where the trial court bas, 
as the law terms it, abused its discrétion. Pugh v. Blufif City Excur- 
sion Co., 177 Fed. 399, 101 C. C. A. 403 ; Vallery v. Glenwood Irriga- 
tion Co., 248 Fed. 483, 160 C. C. A. 493. 

[4, 5] On the question of damages there was an item of $875 con- 
ceded to be due from défendant to plaintiiï for services rendered un- 
der the contract. This sum, with interest, amounted to $1,259. The 
jury were instructed to return a verdict for this amount in favor of 
the plaintifif. The other damages claimed were for future profits, had 
the contract been performed by défendant. The jury retired for dé- 
libération on their verdict June 6, 1917. On the next day they re- 
turned their verdict in favor of the plaintifif for $1,259, as directed by 
the court, and assessed damages for future profits at $1. This ver- 
dict, being nianifestly inconsistent with the évidence and charge of the 
court, was not received, and the court, at the request of counsel for 
both parties, resubmitted the case to the jury in the following lan- 
guage : 

"Gentlemen of the .inry, it is believed by oounsel for eaeli of tlie parties, 
and also by tlip eoiirt, that yonr verdict is ineonsistent, so much so tliat it 
eannot stand. Yonr verdict involves the necessary implication that you tind 
that the défendant broke the contract, but it refuses to aUow anything more 
tlian merely nominal damases; wliereas, there is no eontj'oversy whatever in 
the case as to the approxiniate anionnt of that damage, and imder thèse facts 
appearing from the évidence in this case, if you find that the défendant broke 
the contract, then the phiintiff is entitled to sulistantial damages. If, on 
the otber hand, you flnd tliat the défendant did not break the contract. then the 
plaintifC is not entitled to any damages at alV — not even $1. It is true that 
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under the instructions of the court both of thèse subjects and questions of law 
were left to you — that is, whether or not the contract was broken, and also 
the amount of damage. Those questions still remain with you, and are the 
questions for you to conslder when you go back to the jury room. If the 
contract was broken as chargea, I repeat, then the plaintife i» entitled to 
more than $1 damages, mider the imcontradicted évidence; if the défendant 
did not breali the contract, then the plaintifC is not entitled to any damages — 
not even .¥1, and your verdict must be consistent in that respect, so the bailiffi 
will hand you this form of verdict, and you will retire to further consider." 

There was no exception to this charge by either party. In the orig- 
inal charge the court stated the items of damage which the plaintiff 
claimed, and also stated the total amount to be $13,017, irrespective oî 
the item of $1,259. In the supplemental charge the court stated that 
there vi^as no controversy whatever in the case as to the approximate 
amount of plaintiff 's damages, if the défendant broke the contract. 
This statement was true. The damages according to the évidence of 
the plaintiff amounted to $13,017. Conceding ail that the défendant 
claimed on the question of damages, they amounted to $11,317.30. The 
jury returned a second verdict in favor of plaintiff for the sum of 
$1,259, as directed, and fixed the damages for future profits at $500. 
In explanation of the amount allowed for future profits, we are re- 
ferred by counsel to a telegram sent by M¥. Clayton D. Lee, formerly 
vice président of the plaintiff, to the défendant, which reads as f oHows : 

"New York, February 10, Mr. F. G. Bonflls, Gare the Kansas City Post, 
Kansas City, Missouri. Our Kansas City manager reports that you hâve 
served notice on him that bureau space and proofs will l>e refused United 
Press after Sunday unless your request for a discontinuance of our day serv- 
ice Is granted refusai of access and news will be plain breach of your contract 
damage to us will be not less than flve hundred dollars. Our contract made 
in good faitli will be protected." 

This telegram was sent long before this suit was commenced, and 
was simply the opinion of the sender of what damages would be suî- 
fered in regard to the items referred to in the telegram. The state- 
ment that plaintiff's damages would not be less than $500 in no way 
estopped the plaintiff from showing that they were much more. If 
this telegram had been the only évidence in the case on the question of 
damages, it would not hâve supported a verdict for the plaintiff in any 
sum whatever. Neither can the telegram be used to reduce the dam- 
ages actually proven to the sum of $500. On the évidence the last 
verdict was just as inconsistent as the first. 

It is our opinion that the trial judge, being an intégral part oî the 
court charged with the duty and respo:nsibility of seeing that justice 
was administered between the parties, should hâve granted a new trial, 
and that his failure so to do was an abuse of his discrétion. The jury 
not only disregarded the undisputed évidence in the case, but also the 
charge of the court. 

For the error in refusing to grant a new trial, the judgmQnt below 
is reversed, and a new trial ordered. 
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UNITED STATES v. MINCET. 

(Circuit Court of Appeals, Fifth Circuit. November 8, 1918.) 

No. 3162. 

Inteenal Revenue ■©=46 — Fohfeiture of I'uopeety Used in Violations — 
OwNEii's Innocence. 

Where the owner of an automobile sent an employé tlierewith on a law- 
ful errand, and the employé used It in renioving and concealing distilled 
spirits on whicli tlie tax liad not been paid, wlth inteut to defrand tne 
United States, the automobile is subject to forfelture, under Kev. St. % 
3450 (Comp. St. 1916, § 63-52), despite the ovvner's innocence of any fraud. 

Batts, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the North- 
ern District of Georgia ; William T. Newman, Judge. 

Proceeding by the United States, under Rev. St. § 3450 (Comp. 
St. 1916, §' 6352), for the forfeiture of one Ford automobile, claimed 
by James M. Mincey. There was a judgment for claimant, and the 
United States brings error. Reversed. 

Hooper Alexander, U. S. Atty., of Atlanta, Ga. 

Before WALKER and BATTS, Circuit Judges, and SHEPPARD, 
District Judge. 

WALKER, Circuit Judge. This was a proceeding for the fur- 
feiture of one Ford automobile, on the alleged ground that, before its 
seizure, it was by one W. F. Mincey used in the removal and for the 
deposit and concealment of 25 gallons of distilled spirits, with in- 
tent to defraud the United States of the tax thereon, which had not 
been paid. James M. Mincey interposed a claim to the automobile. 

In the trial it was conceded that the automobile had been used, as 
charged, in violation of law, and for the purpose alleged. The évi- 
dence for the claimant tended to prove that the automobile was the 
property of the claimant, who was a farmer and merchant living in 
Dawson county, Ga. ; that W. F. Mincey was in the employment of 
the claimant, and that on the day in question the claimant had sent W. 
F. Mincey in said automobile to the town of GainesviUe, in Hall coun- 
ty, Ga., with instructions there to procure certain hardware and oth- 
er lawful merchandise; and that claimant had no knowledge of the 
fact that W. F. Mincey would use the automobile for any other pur- 
pose, and had no reason to apprehend that W. F. Mincey had the pur- 
pose of defrauding the United States, or would use the automobile 
for that purpose. 

Exceptions were duly reserved to instructions of the court to the 
jury to the efifect that the automobile was not subject to forfeiture 
if it was used for the illégal purpose charged without the claimant's 
consent, and without reason on his part to apprehend that it would be 
used for an improper purpose. 

The proceeding is based upon the f ollowing statute : 

"Whenever any goods or commodities for or in respect wliereof any tax Is 
or shall be imposed, or any niaterials, uteuslls, or vessels, proper or intended 
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to be mnde use of for or in tlie miikin.i; of siicli îîoods or coimnoditlos are re- 
moved, or are deposited or coiiceuled in nny place, witli intent to defraud tlie 
United Stsites of sucli tax, or aiiy part thereof, ail such gooda and com- 
modities, and ail such materials, utcnsils, and >'esscls, rewpectlvely, sludl be 
forfeited ; and in every such case ail tlie easks, vcssels, cases, or other pack- 
ages whatsoever, * * « respectively and every vessel, boat, cart, earriago, 
or other eoiiveyance whatsoever, and ail horses or other animais, and alî 
things used in the removal or for the deposlt or concealraent thereof. resiiec- 
tively, shall be forfeited." K. S. V. S. § 3450 (Comp. St. 1916, § 6352). 

Nothing in the terms of this statute indicates an intention to make 
the right to a forfeiture dépendent upon the property being owned 
by the person guilty of a specified unlawful use of i.t, or upon the 
fact that the owner of the property shared in the guilt of the unlaw- 
ful user of it. It has been authoritatively decided that under similar 
statutes property may be forfeited for misconduct not participated 
in by the owner of it. Dobbins' Distillery v. United States, 96 U. S. 
395, 24 h. Ed. 637; United States v. Stowell, 133 U. S. 1, 10 Sup. 
Ct. 244, 33 L. Ed. 555. In each of the cases cited the court sustained 
a judgment forfeiting property for an unlawful use of it by a party 
other than the owner, to whom the owner had intrusted possession of 
it for an entirely lawful purpose. It is not a novelty to subject prop- 
erty used for an unlawful purpose to forfeiture, though the owner 
of it was not a participant in the wrongful conduct, and no criminal- 
ity is imputed to him. In the opinion rendered in the first cited case 
it was said : 

"Cases often arise where the property of the owner is forfeited on aecount 
of the fraud, neglect, or misconduct of those intrusted with its possession, 
care, and custody, even when the owner is otherwise wlthout fault." 

We understand it to be settled that, under statutes like the one in 
question, property is subject to forfeiture, though the owner did not 
share in the guilt of the user of it, to whom the owner had intrust- 
ed possession and control. The Frolic (D. C.) 148 Fed. 921 ; United 
States V. One Black Horse (D. C.) 129 Fed. 167; United States v. 
Two Hundred and Twenty Patented Machines (D. C.) 99 Fed. 559. 
Whether the automobile would hâve been subject to forfeiture if the 
person who made use of it for the purpose of committing a fraud on 
the public revenue had acquired possession of it without the knowledge 
or consent of the owner is a question not presented by the facts of 
the case. On the facts disclosed, the nonparticipation of the owner 
in the unlawful use of his property was not a bar to the forfeiture 
sought. The court erred in the above-mentioned rulings. 

Because of that error, the judgment is reversed. 

BATTS, Circuit Judge (dissenting). The holding in United States 
V. Stowell, 133 U. S. 1, 10 Sup. Ct. 244, 33 L. Ed. 555, that buildings 
and fixtures erected for distilling, and leased and used for that pur- 
pose, may be forfeited for failure of lessee to comply with the reve- 
nue laws, may be justified by the owner's destination of the property 
for a business necessarily under strict régulations, with knowledge of 
the conséquences of their infraction. 

To hold that section 3450, R. S. U. S. (Comp. St. 1916, § 6352) 
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subjects property designed for and used in transportation generally 
to forfeiture, when used in carrying distilled spirits upon which the 
tax has not been paid, by one to whom it has been let for an inno- 
cent and proper purpose, tbe owner being without fault, is to ascribe 
to the législative department an indifférence to fundamental consti- 
tutional principles not warranted so long as another construction is 
possible. 

That the powers incidental to taxation are necessarily strong, and 
that in their practical administration inequalities and injustices al- 
most necessarily resuit, can afford no justification for the disregard 
of basic rights which the government was formed to protect. 



BRADLBY et al. v. UNITED STATKS. 
(Oii-cuit Court of Appeals, Eighth Circuit. Kovember 26, 1918.) 

No. 4923. 

1. Indians (g=38(5)— Intoxicating Liquors— Evidence. 

In a prosecutlon for introducing intoxlcatiiig liquor Into an Oklahoma 
county, évidence held suflicient to sustain the conviction. 

2. Ckiminal Law <S=»721(5) — Abgumbnt of Prosbcutor — Comment on De- 

fendant's Pailuhe to Testify. 

Argument by the attorney for the United States that the évidence 
against défendants was conclusive, and that it had not been contradict- 
ed. is not objectionable as a comment on the failure of défendants to (es- 
tify. 

3. Criminal Law ©=3304(5) — Venue— Judiciai, Notice. 

Wliere the évidence .showed the location of the offense with référence 
to a City, a river, and Unes of rallroad, the court may take judiciai no- 
tice of the location of the same, and that the offense occurred in the 
county where prosecutlon was had. 

4. Ceiminal Law <©=S29(1) — Trial— Refusai, op Instructions. 

The refusai of reqiiested instructions covered by those given is not 
error. 

In Error to the District Court of the United States for the East- 
ern District of Oklahoma ; Ralph E. Campbell, Judge. 

B. W. Bradley, Frank James, and others were convicted of intro- 
ducing liquor into the county of Muskogee, state of Oklahoma, and 
défendants named bring error. Affirmed. 

S. E. Gidney, of Muskogee, Okl. (John M. Gidney, of Muskogee, 
Okl., on the brief), for plaintififs in error. 

C. W. Miller, Asst. U. S. Atty., of Muskogee, Okl. (W. P. McGin- 
nis, U. S. Atty., of Muskogee, Okl., Walter J. Turnbull, Asst. U. S. 
Atty., of Durant, Okl., and Alvin F. Molony, Spécial Asst. U. S. 
Atty., of Muskogee, Okl., on the brief), for the United States. 

Before HOOK and STONE, Circuit Judges, and WADE, District 
Judge. 

WADE, District Judge. Plaintififs in error, with others, were con- 
victed under an indictment charging introduction of liquor into the 
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county of Muskogee, state of Oklahoma. Upon this appeal the suffi- 
ciency of the évidence is challenged, and other errors are relied upon. 

Twenty-two sacks of whisky were loaded into an ore car at Joplin, 
Mo., which car was part of a train on the Missouri, Oklahoma & 
Gulf Railroad, already made up and ready to leave the yards at Jop- 
lin, to run to Muskogee, Okl. The particular car in which the liquor 
was placed was billed to Kusa, Okl., 40 or 50 miles south of Mus- 
kogee, on the Missouri, Oklahoma & Gulf Railroad. Upon reaching a 
point a short distance north of the city of Muskogee, where the Mis- 
souri, Kansas & Texas Railway crosses the Missouri, Oklahoma & 
Gulf Railroad, the door of the car was opened, and the sacks of liq- 
uor were dropped out along the right of way by parties in the car, who 
jumped out, and were promptly arrested by officers lying in wait. 
Thèse officers had been advised of the loading of the liquor upon the 
train by an officer at Joplin. 

Défendant James was arrested while in the act of picking up one 
of the sacks of liquor. Défendant Bradley was shown to hâve pro- 
cured one Jones, his employé, to take his (Bradley's) horse and get 
a wagon to meet this train, advising Jones that he had a téléphone 
message from Joplin to hâve some one meet the train. 

[1] 1. Défendants each contend that the évidence is insufficient to 
warrant a verdict of guilty. We hâve gone over the record care- 
fuliy, and we are satisfied that the évidence is ample to sustain the 
guilt of each of the défendants. 

As to James, there was no direct évidence that he had alighted from 
the car; but the évidence does show that, about 9 or 10 o'clock at 
night, Deputy Sheriff Hughes and five or more other parties went 
out upon the right of way, responding to the information from an 
officer at Joplin that this liquor was on the train, and "paired ofï" in 
différent positions along the railway, and waited something like 2i/^ 
hours before the train arrived. They had a full view of the right 
of way. It was not at a point where pedestrians would travel, nor 
where there was occasion for travel along the right of way, or ad- 
jacent thereto. James was not seen by thèse watchers until he was 
caught in the very act of stooping over one of the sacks of liquor 
which had been dropped from the car. He was practically in pos- 
session of the contraband liquor. His acts and conduct corresponded 
with the acts and conduct of the other défendants who had alighted 
from the train. He was right beside the train. It must be quite ap- 
parent that he was not on the right of way before the train arrived, 
or he would hâve been observed by the men in waiting. 

"He was starting to pick up a sack of whisky- — bent over it and took botli 
hands, and the sack of whisky was right along by the track. He just beat 
over and was in the act of picking up this sack." 

His présence there, and his acts and conduct, clearly indicated an 
association with the others arrested at that time. There can be no 
question but what the évidence was ample to sustain conviction. 

The défendant Bradley was the proprietor of a store, and John 
Paul Jones was in his employment. On the day the liquor was trans- 
portée, Bradley told Jones of receiving a téléphone message from 
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Joplin to hâve some one meet the train, "at this first eut outside of 
the yards" ; told him to take the horse and wagon, and to go through 
a certain gâte near the eut, and told him that probably he could get 
a couple of cases of whisky eheap by hauling it. Jones executed his 
request and was there at the proper place — waiting in the darkness 
ready to receive the shipment of liquor. 

It is clearly shown that Bradley had full knowledge that the liquor 
was coming, and where the liquor was to be unloaded from the car, 
and that he had the responsibility of having it carted away from the 
right of way. There can be no question about the sufficiency of the 
évidence as to this défendant. 

[2] 2. Complaint is made because the attorney for the United 
States, in his argument to the jury, stated that — 

"The évidence agalnst said défendants was conclusive and convincing of 
their guilt, and the sald évidence had not heen contradicted or denied, there- 
by calling to the attention of the jurj' the fact that said défendants had not 
taken the stand to testify in their behalf." 

That there was no error in the remarks of counsel is settled by 
the holding of this court in Rose et al. v. United States, 227 Fed. 357, 
142 C. C. A. 53. 

[3] 3. It is contendcd that the government failed to prove the 
venue. It was clearly proven that the liquor was unloaded from the 
Interstate train three quarters of a mile north of where the Missou- 
ri, Kansas & Texas Railway crosses the Missouri, Oklahoma & Gul£ 
Railroad, north of Muskogee, between what is known as the Katie 
crossing and the i\rkansas river- — a short distance north of the city 
of Muskogee. The court taking judicial notice of the river, and the 
lines of railway, and the city of Muskogee, there can be no question 
about the venue having been established. 

[4] 4. Error is assigned as to the refusai to give certain instruc- 
tions asked by the défendants. A careful examination of the instruc- 
tions given by the court satisfies us that the substance of the instruc- 
tions asked were incorporated in the charge of the court. 

5. There was no error in that portion of the instruction referred 
to in the fourteenth assignment of error. Fielder et al. v. United 
States, 227 Fed. 832, 142 C. C. A. 356. 

Upon the whole record, the judgment against each défendant is 
affirmed. 
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FRIEDMAN v. VANDAIJA R. CO. 

(Circuit Court of Appeals, Eiglitli Circuit. October 28, 1918.) 
No. 5009. 

1, Eailroads <@=3358(1) — Injuries to Servant op Another Road — Joint Use 

01" Kailway Property — Cahe. 

Wtiile tlie law of Illinois requires each company, in case of joint use 
o£ railway property, to exercise ordinary care for tlie safety of em- 
ployés of the other company while on tlie property, held, that défendant, 
whicli owned its own riglit of way, was under no duty to guard the same 
for employés of another corporation, wliose terminal facllities it used ; 
there being no usage of defendant's right of way by such employés. 

2. Railroad.s <g=3256 — Liability for Torts—Relation or Companies. 

Défendant railroad company held a stockholder in a corporation fur- 
nishing railroads with terminal facilities, which relation furnished no 
basis for any tort liability for injuries to employés of the terminal com- 
pany. 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Action by Bettie Friedman, administratrix of the estate of William 
G. Richardson, deceased, against the Vandalia Railroad Company. 
Judgment for défendant, and plaintiff brings error. Affirmed. 

David Goldsmith, of St. Eouis, Mo. (M. N. Sale, of St. Louis, Mo., 
on the brief), for plaintiff in error. 

Truman Post Young, of St. Louis, Mo. (S. W. Fordyce, Jr., John 
H. Holliday, and Thomas W. White, ail of St. Louis, Mo., on the 
brief), for défendant in error. 

Before HOOK and STONE, Circuit Judges, and WADE, District 
Judge. 

STONE, Circuit Judge. Writ of error from directed verdict favor- 
ing défendant in a personal injury death claim brought by an admin- 
istratrix. 

The deceased was a car inspector employed by the Terminal Rail- 
road Association of St. Louis. At the conclusion of inspections he, 
with two others, left the yards of the Terminal in the dark of early 
morning to carry the inspection reports for filing to an office some dis- 
tance away. The route taken and intended to be pursued was wester- 
ly along a Terminal track, across a Terminal bridge over Cahokia 
creek, thence a short distance further on the Terminal track to a path 
which led down to a street which passed near the office. About 40 
feet east of Cahokia creek this track is crossed by a Vandalia track, 
which continues westerly across the creek on a Vandalia bridge locat- 
ed a few feet north of the Terminal bridge. This Vandalia bridge was 
built prior to the Terminal bridge and the Vandalia right of way over 
the creek reaches to near the north side of the Terminal bridge. There 
is a space upon this right of way between the two bridges which is un- 
protected at either bank. Upon the morning of the injury the three 
men had crossed the above track intersection and were approaching the 
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Terminal bridge, which they intended to cross. Siipposing that he 
was stepping upon a plank at the end of the Terminal bridge, the dé- 
ceased mistakenly stepped into the east end of the open space between 
the two bridges. As correctly said by plaintiff in her statemcnt of the 
case, he "was proceeding along or near the Terminal track, with the 
intention of crossing the Terminal bridge ; it being dark, so that he 
conld not clearly see where he was going, he fell into this hole." 

[1] Scveral questions hâve been presented by counsel and examined 
by the court, but it is unnecessary hère to treat but one proposition : 
Did the défendant (Vandalia) owe any légal duty to the deceased to 
guard the east end of this opening? The duty intended and necessary 
to be f ound is one due the deceased, and one due at the time of the in- 
jury and in connection with tlie ]3lace and circumstances thereof. 

Plaintifif bases her contention that such duty existed upon the theory 
that défendant was a joint user with the Terminal of a common yards 
at the place of the accident. The law of Illinois, the place of this in- 
jury, is that joint usage of railway property involves certain duties of 
care by each railway toward the employés of the other. The limits of 
this rule seem to be that such a railway owes to such employés the 
duty of ordinary care for their safety while they are on its property 
in the discharge of their duties. 

"riuler tli(> f:u;ls, as the .1ury iiiust hâve fonnd, the appellaiit owed the 
same duty to the servants of the Michijran Central Company, when crossing 
the l'ormer's tracks in the i(>!^ular dlscharse of their duties, that it dld to Its 
own servants when crossing the samo tracks." 111. O. R. K. Oo. v. Frelka, 110 
m. 408. 

"^Fhe évidence warrant(^d the jury in bellevlng tliat the inspection at thèse 
tracks was niade in the regular course of business pursuant to the under- 
standing of the two roads. TJnder tliese olreumstances, plaintiff, wliile work- 
iiis; as Inspector for the l'ci'e Mariiuette, was not a more Ucensee, but was 
there by defendant's invitation, in the course of defendant's business as owner 
and ])ossessor of the preniis'es in whi<'li ]ibiintiff's employer, under a business 
arraiigeuient, was transactiiig its own hiisiuess. The défendant, therefore, 
owed him a duty to exercise ordinary care." Arons v. Chicago Junc. By. Co.. 
15» m. App. 427. 

To the same effect is a portion of a quotation made in plaintiff's brief 
from 1 White on Personal Injuries on Railroads, par. 229, as follows : 

"Where différent (■ompaiiies u.se the same track, dépôts, or yards, each com- 
iiany will be held lialile for a failure to use ordinary cave for tlie protection, 
not oiily of its own e'n])lr)yês but aiso of those of tbe other conil)any, rightfiilly 
ou the premises, in tlie discharge of their v.arious duties." 

In other words, the use of the railway's property by the foreign em- 
ployé must be in the necessary or natural performance of his work. 
Hère each road owned its separate right of way, tracks, and bridges. 
Xone of deceased's duties requircd or naturally caused him to use the 
Vandalia property in the course of his work for the Terminal. No li- 
censed usage thereof by him or other inspectors was shown, but, on 
the contrary, a usage of the Terminal, and not the Vandalia, right of 
way in this vicinity. At the time of the injury deceased was not know- 
ingly or intentionally on or using the Vandalia right of way. In short, 
no gênerai duty of his employment carried him onto the Vandalia 
right of way near this place ; the particular duty which then engaged 
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him did not carry him there, and had nothing to do with the Vandalia, 
and no right by user is claimed or shown, but the opposite. We con- 
clude that no such duty to deceased froni défendant as claimed existed. 

[2] Tiiis conclusion is not shaken by the contractual relations be- 
tween the two companies. Those relations were as follows : The Ter- 
minal Association is a corporation organized by varions railways (in- 
cluding défendant) entering St. Louis for terminal purposes. Its stock 
is held in equal shares by thèse railways. Under a contract between 
it and the varions railways they are given joint use of its properties ; 
it is bound to receive, deliver, and transfer ail of their traffic ; they 
each appoint a member of its board of directors, which board governs 
the Terminal Company; they pay for such seijvices a sum slightly in 
excess of the expenses, with a limited responsibility for déficits ; three- 
fourths of the directors détermine as to additions and betterments, if 
such require stock or bond issues or contributions from the railways ; 
cost of replacement of destroyed property, beyond insurance, is to be 
borne by the railways; ail subordinate officers and employés of the 
Terminal Company are subject to removal on request in writing by 
any of the railways, and for good cause shown. The relation of the 
Vandalia to the Terminal is, in légal terms, as a stockholder, and as a 
party contracting for the use of the services of that company. Thèse 
relations constitute no basis for any tort liability for injuries to Ter- 
minal employés. 

The judgment is affirmed. 



BENTALL v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. Oetober 28, 1018.) 

No. 5117. 

WlTNESSES <S=>3»6(3) EXAMINATION SUHBEBUTTAI,. 

Wliere défendant on eross-examination was asked if he liad an Idenri- 
fled convensation, and be not only denied luivlng said the thinffs ta whicli 
his attention was directed, but gave his understanding of tlie conversa- 
tion, and the government in rebuttal placcd a witness on the stand who 
contradicted him, défendant on surrebuttal is not entltled to again give 
his version. 

In Error to the District Court of the United States for the District 
of Minnesota ; Wilbur F. Booth, Judge. 

Jacob O. Bentall was convicted of aiding, abetting, counseling, com- 
manding, and inducing another to refuse to register for military serv- 
ice, pursuant to Act May 18, 1917, c. 15, § 5, 40 Stat. 80, and he brings 
error. Affirmed. 

T. E. Latimer, of Minneapolis, Minn., for plaintiff in error. 
Alfred Jaques, U. S. Atty., of Duluth, Minn., for défendant in error. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

STONE, Circuit Judge. Writ of error from a conviction for aid- 
ing, abetting, counseling, commanding, and inducing one John F. Kas- 
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sLihe lo willfully fail and refuse to register for military service pur- 
suant to section 5 of the act of May 18, 1917, entitled "An act to au- 
thorize the Président to increase temporarily the military estab- 
lishment of the United States." 

Three errors are assigned. Two of thèse are the same in substance, 
and attack the sufficiency of the évidence to justify the verdict of 
guilty. The évidence has been carefuUy examined, and we hâve no 
doubt of its sufficiency to snstain the verdict. 

The other error relates to the refusai of the court to permit défend- 
ant to answer a certain question asked of him on surrebuttal. While 
he was on the stand in his own défense lie was cross-examined as 
f ollows : 

"Q. Didn't the sheriff nsk j'ou if you had a man working (or you tliat had 
not refristere<l? A. He did. 

"Q. Then you had tliat talk about tlie boy? A. John was not there at the 
tlme. 

"Q. And dld you say to the sheriff you didn't hâve a m.in working there 
who had not registered, and that tliere had been nobody working on your 
place that failed to refïister? A. I did not say that. 

"Q. You did not say tliar? A. iS'o, sir; I told him I had a boy; his fa- 
tlier and this boy. The fatbcîr was working there; the two of them came 
about the 3rd of July. Tlu>y were working at my place at that time. 

"Q. I am asking you whether you didn't say to tbe sheriff of Meeker coun- 
ty that there hadn't lieon anybody working on your place, farm, tliat sum- 
iner, tliat failed to register? A. No, sir; I did not. 

"Q. Then, if he claimed that you did say that to him, he is — A. He is 
niistak'on, absolutely. 

"Q. Then the sheriff asked you how it was that the rumor started that 
there was a uuin out there that was not registerod? A. No, sir. 

"Q. Do you remeniber of havliig said to the sheriff. in that conversation, 
that you had stai'ted that nnnor to fool the governnient? A. No, sir. 

"Q. But that he \A'as too good a friend of yours, aud you dld not want 
to fool him, and that there was nothing iu it? A. The boy had been — this 
l>oy who was working for us at ihe finie had been — Interviewtxl hy the sheriff 
in the nortlicrn county from which lie came, up near Rlchville. This is tho 
way that hai)iiened — 

"Q. What baiipeued? A. The impression Mayor Konshak may liave spoken 
of — this boy said a sheriff there had interviewed him, and he had evaded the 
question of bis âge for the purpose of some joke. What that was, I don't 
know, but they were sort of neigliliors and he was joking with him. 

"Q. I should think it was a joke. A. I did not say so; that is what the 
boy said about the former interview liy a sheriff. And I said, 'How old a 
boy?' That was this boy, John McFadden. Then I said to Jlr. Konshak, I 
woTild not do that wliicli that boy did wlth the other sheriff — perfectly legiti- 
mate. I said to Jlr. Konshak, 'You are a friend of mine, and I would not 
try to f(»l you as tbe sherilï up in the other county.' 

"Q. Didn't you say to him you didn't start that rumor to fool the govem- 
meiit. but you would not fool him; you are too good a friend? A. No, sir; 
did not." 

The government, in rebuttal, placed the sheriff upon the stand, who 
testifîed as follows : 

"Q. At that time did you hâve a conversation with him in regard to reg- 
Istrution? A. 1 had. 

"Q. Did yon ask him whether there was anyliody on his farm, or had 
been anybody on his farin, that failed to register? A. I dld. 

"Q. And what did he say? A. He said, 'Xo.' Of course, ho said — when 
I asked him that, if he had any man on his farm, or his working inan, whicli 
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(lid not regisler, or if lie had any imder the âge of rosistration. âge, that 
didn't register during the registratlon tlme, and lie says, 'Yes, I havo a cou- 
ple of iiien worlîliiff liere for me; alway.s IhouKht they was goiiig — ^sometliinfî 
slinilar — I can't renieuiber the exact words; he said soniething siniilar, if 
they woiild ask hlin lie would say, 'No, I liad iiieii that didn't register;' and 
he says he didn't like to lie to me, and he says he had one whlch was too 
yonng and one which was too old ; that is the reason he didn't rogister. 
Then I asked hlm if lie ever had a man durlng that time that worked for 
hlm that dld not register, and he said, 'Ko.' " 

Upon surrebutta!, the défendant was asked concerning that con- 
versation, which resulted as follows : 

"Q. What was said at tliat conversation? A. Jlr. Konshak — 

"Mr. .Tacques: Objected to, iiot being proper rebuttal ; the wltness hav- 
ing gone over the conversation on cross-examiiiation, and denied he said 
what the wltness said he said. 

"The Court: I think the question was asked in direct examinatlon wheth- 
er he made certain statements, and he said he did not. Now, the sherlfE 
was called simply to prove that he dld niake that particular stateiiient. It 
doesii't seem to me it is jiroper rebuttal ; what tlie conversation was would 
not be materlal. He has already (lenie<l making the statement specified in 
the question that was iiut to hlm. That is as far as it is necessary to go. 

"Mi-. Latinier; Exceiition." 

We think the court made no substantial error in its ruling. The 
défendant had been asked on his cross-examination if he had a certain 
identified conversation. He not only denied having said the things to 
which his attention was directed, but went further and stated his un- 
derstanding of what was there said. The purpose of the cross-exam- 
ination was evidently solely to lay the ground for impeachment by 
proof that he had made the statement incorporated in the inquiry. That 
statement in substance was covered by the testimony of tlae sherifï in 
rebuttal. As said above, défendant not only denied this statement in 
the cross-examination, but he went further and gave his version of 
what was there said. How could he add to that situation? The jury 
had clearly his version and that of the sheriff. The question was ob- 
jected to as not proper rebuttal, and that objection was properly sus- 
tained. 

The judgment is affirmed. 



NULOMOr-INE CO. V. ]:HCKINHON, District .Tudge, et al. 
(Clrcoiit Court of Appeals, Thlrd Circuit. IN'ovember 27, 1918.) 

No. 2.'!0Ô. 

iNJtT.XCTION i£x::3]S!> — SCOPE OF KKIJEF. 

Wîiere petltioticr coiitcndiMl Its iiivert sugar was of .spécial and superior 
kind, one who unfairly obtained petitioner's formula, aud from a faithless 
employé olitalned the liâmes of petitioner's ciistoiuers, to whora he sold 
sugar made uiidcr the formula at a reduced priée, will not be restraiued 
from selliiig any kiiul of iuvert sugar to sucb customers, as petitioner as- 
serted tliey desired ouly sugar having the cliaracterlstics of its brand. 

Pétition for Mandamus to the District Court of the United States 
for the Eastern District of Pennsylvania. 

(gx:3For otber cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Pétition by the Nulomoline Company for a writ of mandamus 
against Oliver B. Dickinson, District Jndge, to reqnire the insertion of 
certain provisions in the decree entered by the District Court pursuant 
to the décision in NidomoHne Company v. Stromeyer, 249 Fed. 597, 
C. C. A. . Pétition denied. 

Chester N. Farr, Jr., of Philadelphia, Pa., for petitioner. 

Michael J. Ryan, of Philadelphia, Pa., opposed. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. This pétition grows out of the dé- 
cision in Nulomoline Co. v. Stromeyer (C. C. A. 3) 249 Fed. 597, ■ 

C. C. A. . After that décision a decree was entered by the District 

Court for the Eastern District of Pennsylvania that was intended to 
carry out our directions, and no complaint is made of its provisions, 
except in one particular. The company asked, and the District Court 
refused, the insertion of the f ollov^àng paragraph : 

"The sald Julius 8troine.ver is enjoined aiid restrained frora at auy time 
hereafter sellins any products of invert sugar, maïuifactured in any mannei' 
or by any formulas wliatsoever, whether those of the said Julius Stromeyer, 
or those used by the plaintiff company, or otherwise, to any cristomers pre- 
viously the oustomers of the plaintiff company, wliose names were disclosed to 
the said Julius Stromeyer by the said Maxwell Tausek, the plaintiff's 
former employé. * « * " 

The présent pétition asks us to direct the court below to adopt the 
foregoing paragraph, or its équivalent. The company insists, that as 
Stromeyer, by his unlawful conduct with Tausek, has taken away 
certain of the company's former customers, he should be wholly and 
forever prevented from selling to thèse customers any invert sugar, 
no matter how, or when, or by whom, such sugar might be manufac- 
tured. In our opinion the authorities to which we hâve been referred 
(Witkop Co. V. Boyce, 61 Mise. Rep. 126, 112 N. Y. Supp. 874; s. 
c, 64 Mise. Rep. 374, 118 N. Y. Supp. 461 ; Witkop Co. v. Great At- 
lantic & Pacific Tea Co., 69 Mise. Rep. 90, 124 N. Y. Supp. 956; Peo- 
ple's Coat Co. v. Light, 171 App. Div. 671, 157 N. Y. Supp. 15; Vulcan 
Co. V. American Can Co., 72 N. J. Eq. 387, 67 Atl. 339, 12 L. R. A. 
[N. S.] 102; Stevens v. Stiles, 29 R. I. 399, 71 Atl. 802, 20 L. R. A. 
[N. S.] 933, 17 y\nn. Cas. 140; Empire Laundry Co. v. Lozier, 165 
Cal. 95, 130 Pac. 1180, 44 E. R. A. [N. S.| 1159, Ann. Cas. 1914C, 
628 ; Grand Union Tea Co. v. Dodds, 164 Mich. 50, 128 N. W. 1090, 
31 L. R. A. [N. S.] 260), do not go as far as this, and we do not think 
the principles that underlie them support the pétition. 

The theory of the bill is that the company's secret process produces a 
kind of invert sugar so characteristic and so marked as to be superior 
to the product of its competitors. Nulomoline, although belonging to 
the class of invert sugars, is said to stand apart, and therefore a cus- 
tomer that orders it does not receive what he wants, if he is given an- 
other invert sugar. The gravamen of the charge is that Stromeyer 
unfairly obtained knowledge of the company's process, made Nulo- 
moline thereby, and sold it at a lower priée to certain consumers, who 
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had theretofore been customers of the company; their names having 
been obtained by Stromeyer from the faithless employé. Presumably, 
what the customers wanted was a sugar that had the spécial charac- 
teristics of Nulomoline, and this they not only believed themselves to 
be getting, but they actually got, although under another name. This 
unfair practice has been forbidden by the decree, and we think the 
company is not entitled to the additional provision for which it asks in 
the paragraph quoted, which indeed amounts, not only to the future 
prévention of a wrong, but to the infliction of a punishment as a pen- 
alty for the past. Because Stromeyer has sold Nulomoline unfairly, 
and has thereby taken avvay (at least for the présent) certain customers 
that wanted this product, we are asked to decree that he shall no longer 
sell to thèse customers invert sugar of any kind, made at any time, by 
any process, or by any person. Now, if ail invert sugars were so 
much alike that one was practically identical with another, some sup- 
port might be found in the cases for the proposition that Stromeyer 
should not be allowed to profit by the trade he had unfairly acquired ; 
but, as we hâve aiready said, the company's theory is that Nulomoline 
is distinctive, so good that no other variety will take its place, and, if 
that be so, the company obtains adéquate relief when Stromeyer is 
prevented from making and selling its peculiar product. If its former 
customers want Nulomoline, they can no longer get it from Stromeyer, 
and must go back to the company; but if they want Syrline, or some 
other sugar, from Stromeyer, we do not see our way to deny him the 
right to supply them. He has made Syrline for years, and has a right 
to sell it for what it is; but, of course, he cannot sell it as Nulomoline, 
nor can he make Nulomoline, and sell it as Syrline, in order to keep 
thèse particular customers or to gain others. 

The proposed paragraph is too sweeping, and the District Judge 
was right in refusing to adopt it, 

The pétition is therefore refused. 



ST. LOUIS MEECHANTS' BRIDGK TERMINAL. RY. CO. y. MUNGER. 

(Circuit Court of Appeals, Eighfh Circuit. October 28, 1018.) 

Ko. .5116. 

Cabbiees <S=348(3) — ^Passengeks — Injuuy — Instructions. 

In an action by plaintift, struck by defeudant's engine at one of Its 
passenger stations, after he liad passed throiigh the sates, which had 
been unlocked by the gateman, who announced plaintitï's train, etc., in- 
structions on invitation to plaintliï to pass througli gâte, etc., held to 
correctly announce the lavv. 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Action by Carlton A. Munger against the St. Louis Merchants' 
Bridge Terminal Railway Company. There was a judgment for plain- 
tiff, and défendant brings error. Affirmed. 

®saFor otber cases see same toplc & KBY-NUMBBR In ail Key-Nurabered Dlgests & Indeies 
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T. M. Pierce, of St. Louis, Mo. (J. L. Howell, of St. Louis, Mo., 
on tne brief), for plaintiff in error. 

Mfeirion C. Early, of St. Louis, Mo. (Edward E. Campbell, of Louisi- 
ana, Mo., on the brief), for défendant in error. 

Before HOOK and STONE, Circuit Judges, and MUNGËR, Dis- 
trict Judge. 

STONE, Circuit Judge. This case, on writ of error from judgment 
for damages because of personal injuries, is hère for the second time. 
See 246 Fed. 938, 159 C. C. A. 210. The facts and pleadings neces- 
sary to understand the point now presented are as f ollows : 

Munger was struck by a Terminal Company engine at one of its 
passenger stations. The waiting room of this station opened upon 
an inclosed space, separated from the tracks by a high iron fence, 
with sliding gâtes, which could be locked. Thèse gâtes were in charge 
of a gateman, who controls the movement of passengers through them. 
Munger was one of a crowd of passengers in the inclosure waiting to 
take a train. Upon its approach the gateman announced the train, 
passed through the passengers in the inclosure, uniocked the south 
gâte nearest Munger, went through, leaving that gâte uniocked, and 
almost, if not entirely, closed, passed to the other gâte 30 feet distant, 
which he uniocked, but did not open, turned, and stood watching the 
approaching train. The testimony does not show who afterwards 
opened the south gâte, through which Munger passed, but it is évident 
that it could bave been donc only by some passenger other than Mun- 
ger. Munger was struck, not far outside this gâte, by a rapidly mov- 
ing engine, while crossing an intervening track toward his train. 

The pétition relied upon several acts of négligence, ail connected 
with the opération of this engine. The answer was a gênerai déniai, 
and a plea of contributory négligence "in attempting to cross the rail- 
road tracks in front of, and in close proximity to, a moving locomo- 
tive." 

The proposition of error hère presented is that the court did not 
properly submit to the jury the matter of "invitation" to Munger by 
the company to pass through the gâtes, and therefore onto the tracks. 
This matter of invitation arises as bearing upon the légal status of 
the parties at the time of injury. 

The company requested the court to charge as f ollows : 

"The court instructs the jui-y that, if you find and Ijelieve from the évi- 
dence that the gâte through which the plaintifC went onto the platform 
carrylng the two tracks was open by some unauthorlzed person not in the 
employ of the défendant, St. Louis Merchnnts' Bridge Railway Company, and 
the plaintitï was thereafter injured hy going onto the south-baund tracli so 
close to an approaching engine as to render a collision inévitable and un- 
avoidable, your verdict must be for said défendant." 

It also complains that the court — 
"prominently left the décision of the case by the jury to the négligence alone 
of the engineer in charge of the engine, and in disregarding the issue tendered 
in the pleadings by the plaintlfif, as to whether or not there was an invitation 
to pass through the gâtes onto the platform, and in disregarding the défense 
and déniai of such invitation, and in utterly disregarding the plaintiff's fail- 
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ure to prove an Invitation to pass through sald gâtes, although pleaded in 
the pétition." 

Those parts of the given charge relating to the matter of invitation 
were as follows: 

"The évidence liere is that, about the tlœe that train was due to arrive, an 
agent and servant of the défendant announced the train, and himself passed 
through the middle gâte — two gâtes being in use, Oie south and) the north 
gâte; that he unlocked the gâte, vi'ent through the gâte, and out onto the 
platform in front of the gâte. There is no controversy about that. He says that 
ho latched the gâte, but did not lock It. One wltness says that he left the 
gâte ajar, neither locking nor latching It. Thèse are questions that you hâve 
to deal wlth: they are matters that conccrn you. Me says that, after he 
walked out of that gâte, he vvalked up the platform to the other gâte and un- 
locked that It need not be told you, nor anylxxly else who is an observer of 
things, that when the train came, and the opportunity seemed to be there 
presented for thelr réception upon that train, the people started. It is esU- 
mated that from 40 to 75 people were behind that gâte when the train came. 
They started to go to take the train, as they were in tlie habit of going to that 
train, and, as I hâve sald, a train that had been running there for years b&- 
fore thls accident happened. Those are facts about which there is no con- 
trovoi'sy. * * • 

"Soraething was said in the course of the argument, and In an instruction 
that I am asked to glve? you, about applying the raie that it was the duty ol 
the passenger [this plalntifif] at that time to stop, llsten, and look. 

"The gênerai princlple of law is that one who goes to a railroad station, and 
purchases a ticket for a train due shortly aftervvards, Is entltled to the rlght 
of a passenger in crosslng the track to board the train after it has been 
announced. A passenger who is required to cross a track on whlch a train 
is approaehlng, in order to board it, may rely on the Invitation of the station 
agent to cross at a partlcular time as an assurance that it may be done In 
safety. 

"It was the duty of the défendant to use eare in seeing that passengers 
were not Injured. If passengers go over, and it Is known to the railroad Com- 
pany that they hâve to cross another track to get to the one on whlch the 
train stands, they hâve a rlght to assume that everything has been done to 
provide for thelr care, and under such clrcumstances the doctrine of 'stop, 
look, and llsten' does not apply. 

"I bave stated this to you as clearly as I can. Thls plaintifC was there as 
a passenger. If that gâta was unlocked and open, and the agent of the de- 
fendant announced the eomlng of the train, It is for you to say whether that 
was an Invitation to this passenger, who was to board that train, that every- 
thing was safe." 

We consider that the charge faîrly presented to the jury the déter- 
mination of whether the évidence showed an invitation to Munger to 
go throtigh the gâte. We are confident the évidence justified such a 
submission. 

The judgment is affirmed. 
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PARENT V. PIOOTTE. 

(Clrcnit Court of Appeals, Eightli Circuit. October 28, 1918.) 

No. 5106. 

1. Eqtttty (S=3293 — Pleadixg — AMExnjrRNTS. 

Where couiitlainant was entitlert to no relief imder tlie évidence, the 
déniai of an amendnieiit to the 1)111, ait close of testimony, as to a cer- 
tain uiatter, and chanKins the prajer for relief, was not error. 

2. QuiETiXG TrrLE <E=»]0(1) — Titi.e of Plaintiff. 

Plaintifi's suit to cstabllsli title to and regain possession of Indian 
lands allotted and patented to the défendant can be malnt;lned only on 
the streimth of complainant's title, and the weakness of defendant's title 
Is imnuiteiial. 

3. Indiaks <S=327(6) — Indian Lands — Allotment. 

Evidence held insulficient to sliow that complalnant selected, and ap- 
plied for as her allotment, Indian landsi allotted to défendant. 

Appeal frotn the District Court of the United States for the Dis- 
trict of South Dakota; James D. EHiott, Judge. 

Suit by Joséphine Parent against Irène L,. Simmons Picotte. From 
a decree for défendant, complainant appeals. Aftirmed. 

Thomas L. Sloan, of Washington, D. C, and PI. C. Brome, of 
Worland, Wyo., for appellant. 

Edward E- Wagner, of Sioux Falls, S. D., for appellee. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

STONE, Circuit Judge. Appeal from dismissal, upon the merits, of 
a bill by Joséphine Parent to estabHsh title and regain possession from 
Irène L. Simmons Picotte and her tenant of land allotted and patented 
from the Yankton Sioux lands. 

Appellant claims that she is a Yankton Sioux mixed-breed ; that 
she selected and applied for allotment of this tract in 1892 ; that de- 
fendant Picotte, to whom the land was allotted and patented, was not 
qualified to receive an allotment. 

[1] At the close of the testimony appellant was denied an amend- 
ment to the bill. The object of this ofïer was, as statcd in the printed 
argument, not "for the purpose of intvoducing new évidence, but in 
order that the complainant might receive appropriate relief upon the 
case as made by the pleadings and proof." The bill alleged a written 
application for allotment. The amendment sought to vary this to an 
allégation that it was written or oral. There was no testimony what- 
ever of any oral application, so that this amendment would hâve been 
futile. The amendment also contemplated a change in the prayer. As 
the appellant was not entitled to any relief, this amendment would 
hâve been of no value. 

[2] Counsel hâve discussed at length the weakness of the right of 
appellee to the land. The primary issue in a cause of this character 
is the strength of complainant's title. As we are unable to find that 

^=Por otlier cases see eame toplc & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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complainant has any rights to this land, we need not discuss the stand- 
ing of the défendants in that regard. 

[3] Appellant's riglits involve two propositions: Was she entitled 
to an allotment; and, if so, did she sélect and apply for this tract of 
land. She must maintain both. A carefui examination of al! of the 
testimony shows the following as ail of the testimony as to the sélec- 
tion and application for this particular tract. Mrs. Zallie Dripps, first 
cousin to appellant, testified: 

"I know about Mrs. Parent maklng a sélection of land for allotment. In 
1892 Mrs. Parent came to my motlier's home on the Ponça resei'vation ; 
Charles Rnlo and myself drove over to the Ynnkton réservation. Walter 
Archorn, grandfather of the défendant, it wasi through l^novvledge from him 
that we selected this land. We drove over to alx)ut vchere the description 
of this land we supposed was. M.y brother Charlle walked around. We liad 
a spade and looke(î for the corners of the survey, and he found what he 
thought was the corner of this land, and he put two or three mounds there, 
and we went down to the agency. I left the application witli the agent In 
charge. We stayed ail night wlth my cousin, Susan Fredrick. Mr. Foster, 1 
think, was in charge of the agency. He took the paper and told us this land 
was allotted, and he didn't think there was any use to put in an application, 
but he would look after it for her. He would see about it. I made the ap- 
plication in wrlting for Joséphine Parent. For the southeast quarter— 

"Mr. Wagner: I objeet that the application would be the best évidence. 

"Tlie Court : Tes. 

"I hâve not seen the application since. I made a number of applications 
slnce, so I never made a search for it. No; I wasn't able to flnd the original 
application. The application was made in the spring of 1892, April or May. 
It was during the allotments were being made. Mr. T>a Rochelle told us that 
there was land unallotted, but the agent in charge told us it was ail allotted. 
Mr. Foster said he would look after it and write us, but we never recelved a 
letter from him." 

The agent testified that no such application could be found in the 
office files, where it naturally would and should be. No attempt was 
made at improvements upon the land until 1913. 

In our judgment the trial court rightfully ruled that, as against the 
patent to appellee, no sélection and application for this land was shown 
by the above proof, 

The judgment is affirmed. 



UNITED STATKS v. FERNANDEZ. 

(Circuit Court of Appeals, Fifth Circuit. November 18, 1918.) 

No. 3203. 

1. Wab &=>5- — Restrictions on Teadb — Statute. 

Where the United States libeled gold coin, on the ground that it wag 
dellvered for export and shipnient and for the purpose of being taken out 
of the United States, in violation of Act June 15, 1917, and of the presl- 
dential proclamation of September 7, 1917, held that, as the proceeding fell 
within title 7 of the act deallng wlth exports, return of the coin on the 
glving of bond, etc., could not be allowed, under title 6, § 5, whleh is part 
of the gênerai provision relating to seizure of arms, etc. 

©csFor other cases see same topic & KBY-NUMBBB in ail Key-Numbered DIgests & Indexes 
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a. Appeal and Error <S=1177(1) — Revtew— Eemand. 

Wliere ffold coin was foifelted in proceedings nnder Aet June 15, 1917, 
on tlie ground it was delivered for export outside of the United States, 
but it wîis ordered delivered to tlie clainiant on his giving a bond condl- 
tioned tliat it would not be exported, etc., held tliat, tliougli tlie provision 
for delivery on bond was unwarrantod, tlie entire judgment will be revers- 
ed, to enable the trial court to pass on questions of law and fact under a 
proper construction of the statute. 

Appeal from the District Court of the United States for the South- 
ern District of Texas; William B. Sheppard, Judge. 

Libel by the United States to f orfeit $40,300 in gold coin, alleged to 
hâve been delivered for export and shipment, and for the purpose of 
being taken out of the United States, which wras claimed by Jésus 
Fernandez. From a judgment of forfeiture, providing that the coin 
should be delivered to the claimant upon the giving of a bond, con- 
ditioned that the coin should not be exported, etc., the United States 
appeals. Reversed and remanded. 

John E. Green, Jr., U. S. Atty., of Houston, Tex. 
Maco Stewart, of Galveston, Tex., for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. Libel by the United States government 
to forfeit $40,300 in gold coin, alleged to hâve been "delivered for 
export and shipment, and for the purpose of being taken out of the 
United States," in violation of title 7 of the Act of June 15, 1917, c. 30, 
40 Stat. 225, and of the President's proclamation of September 7, 
1917. Judgment was that the coin be forfeited, but that it should be 
delivered to the claimant, Jésus Fernandez, upon the giving by him 
of a bond, conditioned that it would not be exported or employed con- 
trary to law. 

[1] The judgment is evidently based upon section 5 of title 6 of the 
cited act. The subtitle of title 6 is "seizure of arms and other articles 
intended for export." The title deals with "arms and munitions of 
war, and other articles" intended for export, in violation of laws for 
the protection of neutrality. The law is gênerai and permanent in 
character. Title 7 deals with exports "during the présent war." The 
words "or other articles," as used in section 1 of title 6, while iiterally 
all-inclusive, should be construed with référence to "arms and mu- 
nitions of war," used in connection with them, and should be limited 
to articles exportation of which is at ail times unlawful, or to be 
made so by proclamation of the Président. The référence in section 
6 of title 6 to the action of the Président "as provided in section 1 of 
this title" might (no action being there provided for) présent difficul- 
ties in applying title 6, but the conclusion reached obviâtes necessity 
for construing that section. 

Title 7, the only law under which a forfeiture could be had in this 
case, does not provide for the giving of a bond and the release of the 
property. 

<S=»For other cases see same toplo & KEY-NUMBER in aU Key-Numbered Digesta & Indexes 
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[2] Instead of amending the judgment by eliminating the provi- 
sion with référence to the giving of the bond, the entire judgment will 
be reversed. It is possible that the forfeiture would net hâve been 
adjudged, except as the predicate for a bond. We prefer that the 
questions of law and fact involved in the forfeiture, under the as- 
sumption that title 7 is alone apphcable, should be primarily deter- 
mined by the trial court. 

The judgment is therefore reversed, and the cause remanded. 

Reversed and remanded. 



LEITNBK et al. v. UNITED STATES. 

(Oiraiit Court of Appeals, Fifth Circuit. November 15, IMS.) 

No. 3208. 

Appeai, and Ereob <S=>554(3) — Bill of Exceptions — Neckssitt. 

Where there was no bill of exceptions, and no error appeared in tlie 
record, judgment must be affii'med on writ of error. 

In Error to the District Court of the United States for the West- 
ern District of Texas ; W. R. Smith, Judge. 

Proceeding between William Leitner and another and the United 
States. There was a judgment for the United States and Leitner 
and another bring error. Affirmed. 

Hugh R. Robertson, U. S. Atty., of San Antonio, Tex., and W. H. 
Fryer, Asst. U. S. Atty., of El Paso, Tex. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

PER CURIAM. There is no bill of exceptions in this case, and 
we discover no error in the record. 
The judgment is affirmed. 



NATIONAL METAL HOLDING CO. v. TUBTjTjAR WOViîN FABRXC CO. 

(Circuit Court of Appeals, Tirst Circuit. November 14, 1017.) 

No. 12S8. 

Patents <S=3,S2S — Infringement — IYbxiiîle Ei,eot[!Ical Conduit. 

A moditied structure of défendant hiid, in a supplemental bill, not to 
infringe the Osborn patent. No. 652,y0ti, for tlexible electrlcal conduit, 
as construed in the original case. 

Appeal from the District Court of the United States for the Dis- 
trict of Rhode Island; Arthur L. Brown, Judge. 

Suit by the National Métal Holding Company against the Tubular 
Woven Fabric Company. On supplemental bill. Decree for défend- 
ant, and complainant appeals. Affirmed. 

For opinion below, see 248 Fed. 526. 

(gssiFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



NATIONAL METAL HOLDING CO. V. TUBULAE WOVEN FABRIC CO. 305 

Charles F. Perkins and William K. Richardson, both of Boston, 
Mass. (Carroll L,. Perkins, of Boston, Mass., on the brief), for appel- 
lant. 

Livingston Gifford, of New York City (William Qninby, of Boston, 
Mass., on the brief, for appellee. 

Before DODGE and BIXGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. The questions in this case arise under 
a supplemental bill, and they relate to flexible electrical conduits. The 
original case concerned the Osborn patent. No. 652,806, in which the 
question of its validity was at issue and the question of infringement 
as well. The patent was sustained, and it was held that the defend- 
ant's conduit, as then manufactured, infringed certain of its claims. 
The défendant thereafterwards modified its conduit, and, as claimed 
hère, thereby eliminated the infringing feature. 

In the original case there was an opinion by the Circuit Court of 
Appeals (227 Fed. 884, 142 C. C. A. 408), sustaining the patent and 
holding infringement, and the case was remanded to the District Court 
for further proceedings not inconsistent with the opinion, where there 
was an interlocutory decree in which the défendant was enjoined from 
constructing, using and vending any article embodying the invention 
described in the claims of the Osborn patent numbered 1, 2, 3, 4, 5, 6, 
9, 10, 11 and 12. 

S'ubsequently to such decree, and to the alleged modified structure 
of the défendant, the plaintifï instituted a contempt proceeding based 
upon the allégation that the newly made conduit did not differ in struc- 
ture from the one originally complained of. The District Court de- 
clined to adjudge the défendant in contempt upon the ground that 
the character of the alleged new infringing structure raised a new 
question of infringement, and that the proper mode of procédure was 
upon a supplemental bill, and the motion that the défendant be ad- 
judged in contempt was continued to await such proceeding, and in 
the event of such proceeding not being instituted within thirty days 
the motion for contempt was to be dismissed. This Une of procédure 
was approved by the Court of Appeals (239 Fed. 907, 153 C. C. A. 35), 
upon the theory that it was properly open to the District Court in its 
discrétion to proceed summarily upon the ground of contempt if it 
deemed the new structure to be only colorably différent from the one 
formerly at issue, and if it deemed a supplemental bill as the method 
best adapted to do justice, that it might direct the question involved to 
be presented by supplemental bill. 

It results from this that the particular question before us is whether 
the dcicndant's modified or changed article of manufacture is an 
infringement of the Osborn claims enumerated, and as sustained and 
construed by the Court of Appeals in the original case. It becomes 
necessary, therefore, to consider the theory upon which the Osborn 
patent was sustained, and the intended scope of the claims involved 
as explained in the décision sustaining the patent and holding in- 
fringement. 

254 F.— 20 
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The opinion of Judge Brown under the supplemental bill in the 
court below is so exhaustive, analytical, and convincing, not only in 
respect to what was decided by the Court of Appeals, but in respect to 
the prior art and the new question of infringement, that very little re- 
mains to be said. It may be observed, however, that the f undamental 
and leading idea of the décision below was that the Osborn patent and 
structure contemplated différent materials, one to be semiflexible and 
the other flexible, and that while the Osborn patent device embodies 
two éléments only, that "the defendant's structure is of three, ail es- 
sential, and ail co-operating under a principle of combination différent 
from that of Osborn's structure," the defendant's third élément, con- 
sisting of the step involved in stiffening its loosely woven and soft 
tube of one material by successively immersing it in waterproofing 
and fireproofing compounds. The défendant in argument and on its 
brief deals with its new conduit as embodying only two steps; first, 
that of manufacturing through loosely weaving on a circular loom, 
using for its wefts and warps a single material consisting of cotton — 
that of soft twist cotton yarn — and the second step as involving the 
saturation of the conduit of the first step with waterproofing and fire- 
proofing compounds. But the question whether the defendant's com- 
pleted conduit involves two or three steps or éléments is quite imma- 
terial, if it results that its means of manufacture and its means of 
properly stiffening are substantially différent from the means described 
and employed by Osborn. 

Now, what did the Court of Appeals décide in respect to the Os- 
born patent and its infringement? It is apparent that that décision 
was based upon the idea that Osborn, in describing his device, was for 
his heHx, dealing with a material sufficiently flexible to yield to tube 
formation, and sufficiently flexible to yield to tums and angles when 
subjected to use, and yet sufficiently rigid and nonflexible as to be non- 
collapsible under such use, and that for his material to resist longitudi- 
nal strain and extension, that he was dealing with a pliable or flexible 
material so interwoven or interconnected with the turns of the semi- 
flexible hélix as to accomplish the desired resuit. Indeed, Osborn, in 
his spécification, describes the term "interwoven," as employed, as con- 
templating association of the binding material with the outer and inner 
faces of the circumferentially extending éléments or with the spaces 
between the same, to impart strength to the structure in a longitudinal 
direction, and for the pliable or flexible material used to bind or lock 
the convolutions together he enumerates thread, yarn, wire or any sim- 
ilar material lending itself to being readily interwoven with the semi- 
flexible élément. He speaks of the convolutions of the helical coil 
form, as it were, the woof threads, or éléments of the fabric, and of 
the éléments of pliable material extending longitudinally as constitut- 
ing the warp threads or éléments, and he speaks of the two séries of 
éléments as being interwoven to form as a whole a tubelike structure 
or fabric possessing a necessary résistance to collapsing and the nec- 
essary longitudinal rigidity, while being readily flexed due to the rel- 
ative movement permitted between the adjacent tums or convolutions. 
And he says : 
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"My structure thus comprises, in efîect, a séries of woofs extending circum- 
ferentially, and a séries of warps extending transversely thereto to interlocli 
and bind the same togetlier into a tubeliiie structure." 

The means thus described necessarily require, in the manufacture 
of the article intended, différent kinds of material, or at least materials 
performing différent functions, and it is plain that the original décision 
of the Court of Appeals sustaining the patent was alone upon the idea 
of the conception of such means, and a description of such a struc- 
tural combination of the materials, as would accomplish the desired re- 
sult, and not permit of the removal of the hélix with the conséquent 
loss of its insulating qualities and its useful circumferential rigidity. 

The défendant in its new conduit, so far as its structure, or struc- 
tural step, is concerned, does not at ail employ the idea of material 
sufficiently flexible as to permit of being bent or twisted into spiral 
form and of yielding sufïiciently to permit of use around the angles of 
walls and ceilings, and yet sufficiently rigid to be noncollapslble under 
such use, and so adjusted as not to permit of the removal of the hélix. 
The défendant in its new conduit apparently aims to accomplish ail 
thèse results through substantially différent means. Quite independ- 
ent of the élément of stiffening, so far as the structural step is con- 
cerned, it takes the old principle involved in circular loom weaving, 
which produces tubing like that of the garden hose, and using a single 
material consisting of soft absorbent cotton warps and wefts, and 
working quite within the scope of the old art, produces a soft and flex- 
ible tube or conduit which it subjects to treatment by immersing it 
first in waterproofing, and second in fireproofing, compounds. The 
compounds, being in a melted state, are applied to the exterior without 
penetrating to the interior, and when cooled bind the warp and wefts 
together, thereby stiffening them against latéral pressure and collapse, 
and thereby uniting them against longitudinal strain; and thèse re- 
sults of stififening and strengthening are thus accomplished without 
loss of the required flexibility, together with the resuit that there is 
no hélix susceptible of being removed. 

It is true that the Court of Appeals alluded to fireproofîng and wa- 
terproofing compounds in connection with the Osborn patent; but it 
is not understood that the allusion was to compounds, as an élément 
of the Osborn invention, but to something old in the art, bearing upon 
the question whether Osborn's was an invention for an electrical con- 
duit and something which might, through implication, be read into the 
patent as old means contemplated for insulating purposes. Thus the 
observation of the Court of Appeals in this respect was quite independ- 
ent of the idea of the stiffening means and éléments described and in- 
cluded in Osborn's invention and structure. 

Neither the patent nor the opinion in the original case deals with the 
disparity between the sizes of the wefts and warps as an essential élé- 
ment of the Osborn invention; nor does Osborn in his invention make 
any point in respect to either the weft or woof strands being suscep- 
tible of waterproof or fireproof absorption. Therefore, the question 
of infringement under the supplemental bill cannot be made to turn 
upon such grounds. 
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In Osborn there is no hint suggesting the employment of liquid 
compound materials, which, when applied and cooled, should perform 
the function of stiffening a woven cotton tube to be ttsed as a conduit 
in electric wiring, but not to the degree of excluding the necessary 
fiexibility, and yet to the degree of creating a rigidity sufficient to pre- 
vent collapse when the tube should be subjected to use; nor was there 
any suggestion that compounds so applied would perform the function 
of creating the strength required to resist longitudinal strain. 

The required stiffening of the Osborn conduit is inhérent and is 
perfected in Osborn's contemplated structure, without any regard 
whatever to subséquent treatment by compounds as a stiffening élé- 
ment, while in the defendant's new conduit the required stiffening is 
not at ail involved in the structural process, but results altogether, or 
at least in every substantial sensé, through subséquent treatment by 
old and différent materials from those described and used by Osborn 
for structural stiffening. 

In conclusion, we think the défendant produced its new conduit by 
combining éléments old in the art under conditions which differ sub- 
stantially from Osborn's conception, and by employing means which 
are quite independent of the means and combination which Osborn 
described. Osborn was not a pioneer inventer, and we do not think 
his claims should be so broadly construed as to include the defendant's 
new conduit. 

The decree of the District Court is affirmed, with costs of this 
court. 



DOWSE V. FEDERAL RUBBER CO. et al. 

(District Court, N. D. Illinois, E. D. December 6, 1918.) 

No. OT^. 

1. Patents ©=393 — Ownersiiip — Inventio:n"s of Employé. 

Whetlier a patent for an Invention mado by an eniplo,yê belongs to him 
or the employer dépends upou liis position. If the work for wliich be is 
paid is done under direction of otliers, any invention he makes outside of 
such work is his own ; but if he contraets to dévote his time and services 
to niakliig improveuients in articles made by the employer, a patent for 
any such improvement belongs in equity to tlie employer. 

2. Patents <®=398 — Owkership — Invention of Employés. 

A patent for an essentlal and valuable iiriprovement in rubber tires for 
automobiles, developed by employés of a rubber company as the resuit of 
niany and various experlments, and for which patent was issued to the 
président and gênerai manager, who had sole charge of the company's 
business and was the second largest stockholder, held, under the facta 
shown, to be the property of the company. 

3. Patents (S=>328 — Validity — Owneesiiip — RtjTîber Tire. 

The Dowse patent, No. 1,174,2.38, for a method of reinforclng automobile 
tires, held valld, and to be in equity the property of the Fédéral Rubber 
Company in whose plant the intention was developed. 

In Equity. Suit by Byron C. Dowse against the Fédéral Rubber 
Company and others. Decree for défendants. 

<@=»For otùer cases see same topic & KEY->tUMBER in ail Key-Numbered Dlgests & Indexée 
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Albert H. Graves and Cyril A. Soans, both of Chicago, 111., and 
'Uiis Quarles and Charles B. Ouarles, both of Milwaukee, Wis., for 
; laintiff. 

George T. Buckingham and Edward Rector, both of Chicago, 111., 
Chester H. Braselton, of Dayton, Ohio, and George T. May, Jr., and 
Harry W. Lindsey, Jr., both of Chicago, 111., for défendants. 

SANBORN, District Judge. There are three défendants, the Féd- 
éral Rubber Manufacturing Company, a Wisconsin corporation, for- 
merly located at Cudahy, Wis., the Fédéral Rubber Company, a Mas- 
sachusetts corporation, which succeeded to the manufacturing Com- 
pany, and the Fédéral Rubber Company of Illinois, the selling agent 
of both the other corporations successively. The latter was the only 
original défendant; the others being later brought in. 

The suit involves both the validity and ownership of patent No. 
1,174,238, of March 7, 1916, issued to B. C. Dowse, upon a method of 
reinforcing automobile tires known as the "double cable base." The 
patent vi^as applied for in Dowse's name, while he was employed by the 
manufacturing company, and issued to him aftcr he Icft it. The main 
question is whether the patent equitably belongs to the corporation, or 
whcther it bas merely a shop right. Plaintiff relies on Hapgood v. 
Hewitt, 119 U. S. 226, 7 Sup. Ct. 193, 30 U Ed. 369, on the question 
of ownership, and also contends that the shop right lias lapsed because 
it was incapable of transfer from the manufacturing company to the 
rubber company. An assignment from the manufacturing company to 
the rubber company was made May 12, 1916, purporting to assign ail 
its property, expressly mentioning patents, patent rights, and shop 
rights. At this date the Dowse patent had been issued to him. Dowse 
sold his stock and left the manufacturing company December 8, 1915. 

The patent relates to the means for retaining the tire upon the wheel 
rim ; also for prévention of tire destruction. It is unnecessary to con- 
sider it in détail, because the chief question in the case is patent own- 
ership, and the équitable claim of the rubber company to an assign- 
ment. It may be said, however, that it covers the wire cable imbedded 
in the base of the tire which holds the tire firmly on the rim. There 
is a presumption of validity. Cantrell v. Wallick, 117 U. S. 689, 6 Sup. 
Ct. 970, 29 L. Ed. 1017. The tire has been quite a successful one. 
The patent has great utility. It should be sustained in both its claims. 

[1]The ail-important question is Dowse's relation to the tire-manu- 
facturing business. If he was only a hired man, taking orders as to his 
work from another officer or employé, the invention belonged to him, 
leaving only an implied license or shop right to the cor])oration, and 
this right was only personal to it, incapable of being assigned. The 
Suprême Court thus states the rule: 

"An employé, perfomUnK ail the thities assigned to him in his departnienc 
of service, ma.y exercise liis inventive fiiciiltii^ in any direction he chooses, 
with the as.'^urance that whatever invention he may thus conceive and perfecr 
Is his individtial property." "That which lie has been employed and puid to 
accomplish becomes, when accomplished, the property of liis employer. What- 
ever rights as an individnal he may hâve bnd in and to his litventive powers, 
and that which they are able to accomplish, he has sold in advaiice to his 
employer." Solomons v. U. S., i;>7 U. S. ,■542, 11 Sup. Ct. 88, 34 K Ed. 6ti7. 
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It thus becomes necessary to examine Dowse's relation to the cor- 
poration. He did not expressly contract as a part of his duties to de- 
sign new tires ; but if he did so agrée in substance, and was more than 
a mère employé, having the main responsibility to make the business 
successful, then he should be compelled to assign the patent. In this 
connection Judge Buffington's statement of the governing rule is perti- 
nent: 

"The obligation of an employé to assign to an employer an invention made 
In the course of his employnient cloes not arise from the existence of tlie re- 
lation of employé and employer alone, but tliere miist be in addition a con- 
tract to assign. Tluis, in Dalzell v. Dueber Mfg. Co., 149 U. S. .'KO, 13 Sup. 
et. 888, 37 L. Ed. 74!>, It! is said: "A manufaeturing corporation, which bas 
employed. a slîilled worUman, for a stated compensation, to take charge of its 
worijs, and to dévote his time and services to devi.sing and making Improve- 
ments in articles there manufaetured, is not entitled to a conveyance of 
patents obtained for inventions made by him while so employed, in the absence 
of an express agreement to that effect. Hapgood v. Hewitt, 119 U. S. 226, 7 
Sup. et. 193, 30 L. Ed. 369.' " Pressed Steel Car Co. v. Hansen (C. O.) 128 
Fed. 444. 

[2] So the real test is whether Dowse occupied such a relation to 
the corporation that he was its alter ego, in sùch a capacity that it is 
only consistent with good faith that he should recognize its ownership 
of the patent issued to him. Can he, without breach of his obligation 
toward his late employer, insist upon retaining and enforcing against it 
the patent he took out? Worthington Pumping Engine Co. v. Moore, 
19 Times I^aw Rep. 84. 

The facts from which défendants argue that Dowse was not a mère 
employé, but the principal and directing officer of the corporation, are 
as follows: 

B. C. Dowse bas been engaged for many years past in manufaetur- 
ing rubber tires. Just prior to 1911 he was président of the G. & J. 
Tire Company engaged in such manufacture. Before that he had had 
extensive expérience with other tire manufacturers. 

J. N. Willys, of Toledo, Ohio, is, and was in 1911, président of the. 
Willys-Overland Company, engaged in automobile manufaeturing and 
selling. For a number of years his company had been purchasing tires 
from concerns with which Dowse was identified. He had known 
Dowse for over 20 years. He had the fullest confidence in Dowse as 
an individual and in his knowledge of the tire-manufacturing business. 
Willys, personally, had had no expérience in tire manufaeturing in 
1911. Early in 1911 thèse two men decided to become jointly inter- 
ested in a rubber tire manufaeturing enterprise. In Miarch they ar- 
rived at a gênerai understanding. An investment of about $1,000,000 
was contemplated. A plant would be purchased. Willys was to ad- 
vance the principal amount of money. Dowse was to be président and 
gênerai manager of the company to be f ormed, and to operate it ; the 
running of the business was to be left to him. Willys was to fur- 
nish 80 per cent, of the money, and Dowse 20 per cent. ; Willys to 
"carry" Dowse for the latter's share. 

The plan was put in prompt exécution. Dowse negotiated the pur- 
chase of a plant of the Fédéral Rubber Company, a Wisconsin corpo- 
ration, at Cudahy, Wis. The purchase price, plus incidental expenses,, 
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amounted to about $125,000. Title to the property was taken by James 
E. Kepperley, as trustée. Kepperley was attorney for Willys. There- 
upon, in April, 1911, a new Wisconsin corporation, namely, the Fédéral 
Rubber Manufacturing Company, was organized, and the property was 
turned over to it. The capital stock of this corporation was $1,000,000 
(ail common). The property was conveyed to the new company in pay- 
ment of $250,000, par value, of stock. Ultimately ail of the capital 
stock was disposed of at par ; over 90 per cent, of it being taken up on 
behalf of Willys and Dowse, and the remainder going to a few stock- 
holders, some of whom like Dowse, were "carried" by Willys. 

In so far as the financial relation of Dowse to the company and to 
Willys is concerned, the foUowing is substantially correct : Dowse put 
up in cash $11,050. When the plant, purchased for approximately 
$125,000, was turned over to the manufacturing company for $250,000 
value of stock, Dowse received $50,000, par value, of that stock as 
a bonus or promotion .stock, and received his 20 per cent, of the re- 
mainder, after a few shares^his 20 per cent, of the small amount al- 
lotted to Kepperley — had been deducted. At the end of the business 
relationship, Dowse, on his investment of $11,050 cash, owned out- 
right of the common stock $72,200, and was being "carried" by Mr. 
Willys for $164,000. On each issuance of stock for which Mr. Willys 
suppHed the entire amount of cash, 20 per cent, was issued to Dowse, 
who gave his note for the purchase amount to Willys and made the 
purchased stock collatéral to the note. 

The original $1,000,000 of common stock was ail issued and paid 
for in the manner above stated by the last of June, 1912. It then 
became necessary to hâve more capital, and an additional issue of 
$1,000,000 preferred stock was authorized to be sold at par. Ultimate- 
ly Willys bought somewhat more than 95 per cent, of this. 

On August 31, 1911, Messrs. Dowse and Willys made a written 
agreement showing their basic relation, which contained, among other 
things, the foUowing language: 

"Whereas, party of the second part Is a compétent rubber manufacturer, 
wlth expérience exteuding over a period of 1.5 years, and bas heen induced to 
take hold of and manage the said Fédéral Rubber Manufacturing Company 
upon tbe prf)mise and undertaking that party of tl\e fir.st part vvould fur- 
nisli the major part of the finances necessary to organlze and operate said 
corporation, and party of the first part has been induced to agrée to furnisli a 
large percentage of finances and to enter into said enterprise with the distinct 
understanding that party of the second part would aflillate himself and re- 
main with said enterprise and glve hts entire time and attention there- 
to. * * *" 

Willys testifled (and it is not denied by Dowse) that at the incep- 
tion of their relation Dowse agreed that he would take full and en- 
tire charge of the contemplated enterprise and would "give his entire 
time, thought, and attention whoUy and solely to this particular busi- 
ness." 

When the manufacturing company acquired the Cudahy plant, 
Dowse selected his own organization, chiefly of men who had been 
identified with him, took charge of the business of the new corpora- 
tion, and thereafter was président and gênerai manager. Initially his 



•{12 254 B'EDEIÎAL RKPORïER 

salary was $10,000 per year, and in December, 1912, it was raised to 
$12,000 per year. 

As président and gênerai manager of this corporation Dowse had 
sole, full, exclusive, and complète control of its opération and manage- 
ment. Willys relied on him absolutely. Thus Kepperley says : 

"I had no means of knowins as to tlie actual haiulliiiî; of tluit plant IIuim 
because, as I hâve ropeiited tvvo or three tiines, I kiiow nothln^ jUjoiit rul)lipr 
manufacfiirhig. T knew nothiiisr alwut the business, and relied ciitircly 
upon Mr. Dowse, as those were Mr. Willys' instructions to ine—- that Mr. Dowse 
was in charge of that plant and was the one upon whom \ve were relyiiig. i 
was largely there in a légal capacity." 

And Willys says : 

"I was to advance the iirlneipal amonnt of money and lie was to run tlie 
business. I was to leave tlie riuinlug of the business practieuUy to hini. He 
was to be gênerai manager and président of tlie eonipany, and opei'ate It. 
I was very busy engaged in niy own business, and didn't Iiave any tinie or 
any knowledge alioiit the tire business, and of course I a{)preciated that lie did, 
so naturally I did just the same as I liave in lots of other enterprises — got 
hold of some inau who liad the knowledge, put sonie money lu witli liim, and 
went ahead." 

On December 10, 1915, Dowse sold his stock to Willys for $90,000, 
yielding him a net profit of approximately $60,000, resigned as prési- 
dent and gênerai manager, and retired from the corporation. There 
was some dissatisfaction with Dowse's management, but it is unneces- 
sary to notice it, or pass upon the merits of Dowse's claim that he was 
forced to resign. 

The business of making automobile tires, in 1911, was in a rap- 
idly developing state, and many and successive improvements in 
construction détails were being made by ail manufacturers in that 
product. The former company which had oi)erated the Cudahy plant, 
at the time it sold out, did not make, and for a year before the 
sale had not made, automobile tires, and therefore the manufacturing 
company proceeded to develop a tire-manufacturing business "from 
the ground up." Several différent kinds and types of tires were man- 
ufactured at first, and, on being tried, changes were successively made 
in them from time to time, and various imiJrovements resulting from 
experiment and expérience succeeded each other, as a part of the évo- 
lution of the new company's tire product. This enterprise, undertaken 
by Dowse and Willys, with the practical détails left wholly to the for- 
mer, was inherently one of development of a satisfactory product, and 
on Dowse, and the operatives selected by Dowse, rested the practical 
duty of that development. 

During the course of this development, Dowse and his organization 
began the manufacture of tires of the "straight wall" or "straight side" 
type. This wsls a type that then was fast coming into the popularity 
that now makes it the standard construction. Such a type of tire was 
a necessity to meet the then existing demands of the trade. The con- 
struction adopted included in the "bead filler" of the tire base a single 
"cable" of five turns of piano wire. This is called in the record the 
"single cable base" tire. 
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After thèse straight wall tires had been put out and widely sold and 
distributed, it developed that many of them were unsatisfactory, be- 
cause of their tendency to blow off the rim and also to pinch the inner 
tube. Complaints of this began coming in througb the sales depart- 
ment in the latter part of 1912, and by the early part of 1913 the sit- 
uation had become acute. Dowse, F. Haskell Smith, factory manager, 
his assistant, Franlî, Githens, sales manager, Thompson, in charge of 
the laboratory, and ail the other important men in the construction and 
sales organization, were greatly concerned over this situation, and there 
was an active and earnest effort on the part of every one to locate the 
trouble, and to find a remedy for it. The matter stood as a manu- 
facturing impediment in the course of the development essential to the 
enterprise, and naturally every one concerned in the production sought 
to find the channel of escape from the difficulty. Meanvi^hile the man- 
ufacture of this straight wall type of "single cable base" tires was al- 
most suspended. It ran down from 4,075 tires in the month of Jan- 
uary, 1913, to 1,397 in the month of April, 1913, and to 1,173 in the 
month of May, 1913, both of which last months are at the height of 
the tire-manufacturing season. Indeed, the situation was so acute that 
Dowse, by his own account, was unable to sleep at night because of the 
worry thereby occasioned. 

Some time in the month of May, 1913, there was evolved and con- 
structed in the plant, as the outcome of the many and various experi- 
ments, tests, and conférences, a tire construction which proved to be 
a solution of this manufacturing problem, and this construction is 
known as the "double cable base." This differed from the former con- 
struction only in that there were two cables, instead of one, placed in 
the bead fiUer in the tire base. This "double cable base" construction 
was put in regular production May 14, 1913, and from thenceforth 
became the standard tire product of this plant, and so remained dur- 
ing the entire business career of the manufacturing company, and aft- 
erward, in the same plant, of its successor, the rubber company. 

It appears from Willys' testimony that in January, 1913, he went 
to Europe, returning about April 30th, and that he remained in Amer- 
ica until about May 21st, when he again left for Europe. Shortly be- 
fore his departure he visited the plant at Cudahy, and then it was; ac- 
cording to his recollection, that he learned of this double cable base 
development. It was represented to him as something on which the 
business could be greatly extended, as a great improvement, one that 
had overcome their trouble, and so, as Willys puts it, " * * * 
when they came along in May and had this thing, and I had a big in- 
vestment there, I naturally put in a lot of money to back up that in- 
vestment." It appears from the record that on May 22d Willys put 
up $247,000 for more of the preferred stock. 

Dowse himself states in effect that he extolled the merits of this 
improvement to Willys as "the best thing ever produced for holding 
tires on the rim," though he does not know whether it was at this pré- 
cise time. 

Willys returned from Europe in September, 1913, and found the 
tires to be on the market, in fact, in use on the Willys-Overland cars. 



314 254 FEDERAL REPORTER 

and during the next month he purchased and paid for approximately 
$125,000 of preferred stock, which exhausted the issue. 

In the autumn of 1913, after this new bead construction had been 
practically tested and found to produce excellent results, the company 
embarked upon an advertising campaign. It adopted the name "Féd- 
éral Double Cable Base" as a trade-mark for tires having the improved 
base construction, and stamped that name upon the tires. It also pro- 
ceeded in a large way to advertise the tires of this construction under 
the name "Fédéral Double Cable Base." This advertising had for its 
central feature pictures of the two-cable construction, and the nub of 
the whole advertising campaign vk^as that this particular construction 
was an exclusive feature of the Fédéral Rubber Manufacturing Com- 
pany. Backing up this advertising, effort was made to protect the 
trade-mark, and to make truly exclusive by patent the feature of con- 
struction so heavily advertised. 

The advertising designs, which are in évidence, are shown to hâve 
been evolved and planned by the advertising staff of the company, and 
to hâve ail received the approval of Dowse, and to hâve been used with 
his spécifie knowledge. This advertising, in circulars, newspapers, 
and magazines, was extensive, expensive, and widespread; hundreds 
of thousands of dollars of the corporate funds being spent on it while 
Dowse remained président of the company. It held out, and was in- 
tended to hold out, to the dealers and to the public that this particular 
construction, identified under the name "Fédéral Double Cable Base,'' 
was the exclusive feature of the manufacturing company, to be found 
only in its tires. 

The facts relating to the patent application are that Ward, the sec- 
retary, first took up the trade-mark matter in a letter to Munn & Co. 
on October 14, 1913. This letter stated that it was desired to protect 
the company by "letters patent or copyright" on the name. The New 
York attorneys replied that a trade-mark registration on this name was 
probably impossible to obtain, because it was descriptive, and after 
some correspondence the subject was dropped, pursuant to Ward's 
letter of October 28th. On January 5, 1914, Ward, for the corpora- 
tion, again wrote the New York attorneys, this time as to the possi- 
bility of obtaining patent on "our new tire construction." With this 
letter there was inclosed an advertising circular of the corporation 
showing the construction. Further correspondence ensued, and on 
March 10, 1914, Dowse in person called on the New York attorneys 
and confirmed the instructions to proceed with the patent application 
and effort at trade-mark registration. Dowse took the matter up as 
président of, and as representing, the Fédéral Rubber Manufacturing 
Company. 

In due course, and after correspondence, the patent and trade-mark 
applications, respectively, which had thus been taken up as a company 
matter, and as part of a single transaction, by Dowse as président of 
the company, with the attorneys, were prepared and filed; the patent 
application, which under the law had to be in the name of an indi- 
vidual, being signed by Mr. Dowse personally, and the trade-mark 
application, which had to be in the name of the company, being signed 
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by hini as président, The patent application was filed in the Patent 
Office, June 16, 1914, and the trade-n:ark application was filed June 
26, 1914. For the fées and charges for both of thèse fihngs, as well 
as the attorneys' services in connection therewith in the amount of 
$105, bills were rendered by the attorney to the corporation, and were 
paid by its check dated June 13, 1914. 

In advertisements of the company of the "double cable base" tires, 
beginning with the April issue of "Motor," 1914, just after Dowse's 
visit to the patent attorneys in M'arch, the words "Patent Applied for" 
are printed in conjunction with the illustration of the "double cable 
base" feature, and in the June issue of this magazine (standing as a 
typical advertisement of the company) the same "Patent Applied for" 
legend appears in the same conjunction with the représentation of this 
spécial construction, again represented by the text to be an "exclusive" 
feature. 

The testimony taken at the trial proves that the charges of the 
New York attorneys thus paid by the company were never charged 
against Dowse, or paid for by him, but remain an item of expense on 
the corporation's books to this day. Dowse and Ward testified gen- 
erally to the efifect that in December, 1915, after Dowse resigned, 
Dowse said that thèse patent expenditures which the company had 
paid were to be charged to him personally on the company books, but 
it appears that this was not donc. 

It appears that Mr. Dowse knew of thèse advertisements. There 
were aiso conversations with him to the efïect that, if another com- 
pany undertook to use the double cable base, they would hâve to pay 
royalty to the manufacturing company. Nor did the plaintiff ever 
claim ownership of the patent application until after his résignation 
from the offices of président and gênerai manager. 

It thus appears that plaintiff was not a mère employé, under the di- 
rection of a superior officer. During the whole period he was prési- 
dent and gênerai manager, and one of the directors. The others were 
Githens and Kepperley, the former coming with Mr. Dowse from the 
G. & J. Company, and the latter representing the Willys interests. The 
plaintiff, therefore, was practically the corporation, taking orders from 
no one. His executive authority and control were practically exclu- 
sive. He could be dismissed only by the board of directors, and then 
only by consent of Mr. Githens, who came there with him, until Wil- 
lys should exercise his majority stock control by changing the board. 
It is true that Willys had the ultimate power of corporate control, and 
for the time being this authority was vested solely in Dowse. 

While by the law of Wisconsin he was not strictly a trustée for the 
corporation, only an agent, yet by reason of his relation to Willys, and 
the great importance of the new cable base to the corporate business 
success, his position was that of a quasi trustée, such as to make it 
clear that the patent was taken out by him for the corporation. Had 
the invention afifected only a détail or unimportant part of the corpo- 
rate business, it is probable that plaintiff would be regarded as its 
owner, both légal and équitable, as in American Stoker Co. v. Under- 
feed Stoker Co. (C. C.) 182 Fed. 642; Id., 188 Fed. 314, 110 C. C. A. 
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292. Hère the patent involved the very life of the corporation. It 
was developed by the whole corporate force as something absolutely 
necessary, under the supervision of the président, who was straining 
every nerve to make good. It entered vitally into the very business 
life of the company, and was finally issued while plaintifif was still 
drawing his salary, although no longer in contre!. Under the circum- 
stances it would be grossly inéquitable for plaintiff to retain title, and 
the rule of Hapgood v. Hewitt and the cases following its rule does 
not apply. In the ordinary case a shop right to the corporation will 
satisfy ail équitable demands ; but hère the new company's title to that 
right would be quite doubtful. A case closely in point is Worthington 
Pumping Machine Co. v. Moore, supra. 

[3] There should be a decree sustaining the patent, and that the 
fédéral company is the équitable owner, entitled to bave an assignment, 
with costs against plaintiff. 



PRESSED STEEÎL CAR CO. v. UNION PAC. R. CO. 
(Di.strlct Court, S. D. New York. December 17, 1918.) 

1. Patrnts iS=5212fl) — LiCENSES — Effect. 

Where plaintiff, the owner of a patent for rallroad ears, entered Into 
an agreement witli a railroad company providing that it might manu- 
facture ears covered by the patent on payment of a certain royalty per 
car, or cause tliem to be built, Ueld, tliat the railroad company was not 
required to pay royalty on cars bought from another crompany, whicli had 
a nonexclusive license to make and .sell cars enibodying the invention. 

2. Damaoes <S=>40(2) — Profits — Spéculative Profits. 

Where a contract between plaintiff, the owner of a patent, and a rail- 
road company, whieh gave the latter the right to build cars covered by the 
patent, provided that iilnintiff should hâve a préférence over other car 
builders for the construction of cars covered by the patent, held that, on 
the railroad company's breach of the préférence agreement, plaintiff 
could not recover damages, for the profits which plaintiff might hâve 
made are wholly spéculative. 

At Law. Action by the Pressed Steel Car Company against the 
Union Pacific Railroad Company. Judgment in part for plaintiff,, but 
denying in part the recovery sought. 

See, also, 241 Fed. 964. 

The parties entered into a contract, the essential features of whieh are as 
foUows : 

"Agreement made the Ist day of November, 1!>05. between l'ressoMl 8teel Car 
Company, a corporation * * * (hcreinafler called the Car Company), of 
the first part, and Union Paciflc Railroad Company, a coriioration * * * 
(hereinafter called the Railroad Company), of the second psirt : 

"VVhereas, the Car Company is the owner of certain i)atents ("overing vari- 
ous devices or designs used by the Railroad Company in the construction of 
'comuion standard' freight cars; * * * and 

"Whereas, the Railroad Company admits the use by it in the coustiniction 
of its 'common standard' freight cars of certain designs and patented devices 
owned by the Car Company, * * * and admits the validity of the patents 
embodied therein, and bas agreed not to évade or attenipt to évade said 
patented devices * * * as embodied in its 'common standard' freight 
cars ; and 

<gr=5For other cases see same topic & K^EY-NUMBER in ail Key-Nunibered Digests & Indexes. 
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"Whereas, the Kailroad Company is (losii-ous of maliin.c; an arrangement 
with the Car Company wliereby it may build or cause to be buiU, uiuler royal- 
ty, freight cars contalninf; such desisus and pateuted devlees for its own use 
and th(! use of the varions railroad coiiipaiiies uow or hereafter owned or 
controlled by it by the o\\^nerKliip oi' a inajority of Ibo c-upital stock herein or 
otherwise, or leased or operated by it, but not for saie; and 

"Whereas, the Kailroad Company has slnce tlie Ist of June, 1904, built and 
caused to be built 'common standard' freisbt «irs in which the devices covered 
by said ])atents of the Car Company bave been used: 

"Now, therefore, * * * it is agreed as follows between the parties 
hereto ; 

'■First. From the date of the exécution of this agreement uutil the 21st day 
of December, 1914, the Railroad Company shall hâve a right and license to 
construct or bave constructed for its own use and the use of the varlous rail- 
road companies now or hereafter owned or controUed by it by the ownership 
of a raajority of the capital stock therein or othenvlse, or leased or operated 
by it, and to use and to permit to be used by and upon the Unes of the varlous 
railroad companies so owned. controlled, leased, or operated by it. frelgbt cars 
containing the designs and devices covered by patents now owned or controll- 
ed or which niay during the said period be ac(iulred, owned, or controlled by 
said Car Company. * « * 

"Third. For each car hereafter built or caused to be built during the period 
of tbis contract by the Railroad Company (except cars constructed for the 
Railroad Company by the Car Company or by the Western Steel Car & 
Foundry Company) containing any of the designs or devices covered by pat- 
ents now owned or controlled or which may hereafter be owned or controlled 
by said Car Company, the Railroad Company shall pay as royalty to the Car 
Company, witliin ninety (90) days after completion of such car, ten dollars 
($10) per car in cash. * * * 

"Fourth. The Railroad Company hereby gives to the Car Company and/or 
to a corporation known as the Western Steel Car & Foundry Company, a 
coiijoration organized and existing under and by virtue of the laws of the 
State of New Jersey, and for which company the Car Company in this re- 
gard will act as agent, a préférence (provided they eau niake reasonaljly 
prompt or similar deliveries, under the siinie plans and si)eciflcations) over any 
other car builders in the construction of any or ail freight cars containing 
designs and devices covered by patents now owned or controlled or which may 
hereafter be owned or controlled by the Car Company, caused to be built by 
the Railroad Company outslde of its own shops. at the priée of ten dollars 
(■¥10) per car in exeess of the price bid by such other car builders for the con- 
struction of any freight cars embodying such designs and devices ; the Rail- 
road ('ompany, however, reserves the right to build such cars in its own shops, 
in which event the Railroad Company agrées to pay to the Car Company a 
royalty of ten dollars (.çiO) per car for each car so liuilt. 

"Fifth. It is furthcr agreed that if the Railroad Company abandons its 
liresent 'common standard' and adopts instead tboreof a new design, which it 
eontends does not embody any of the designs and devices covered by the 
patents now or hereafter owned or controlled by the Pressed Steel Car Com- 
pany, and if such c-ontention is disputed by the Car Company, then the question 
whether or not such new design d<x;s embody any design or deviee of patent 
<)wned by the Car Company, shall upon wrirten request of either party to the 
other, be referred to * * * arbiti-ators. * • * " 

Kiddle & Margeson, of New York City (John B. Stanchfield, Alfred 
W. Kiddle, Charles A. Collin, and Wylie C. Margeson, ail of New York 
City, of counsel), for plaintiff. 

George S. Payson, of Chicago, 111., and Henry W. Clark, of New 
York City (George A. EUis, James. R. Sheffield, and James J. Cos- 
grove, ail of New York City, of counsel), for défendant. 

MAYER, District Judge (after stating the facts as above). The ac- 
tion is at law, and was tried without a jtiry, and numerous questions, 
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involving (1) the construction of contract relations and (2) the use of 
alleged infringing devices by défendant, were disposed of in the course 
of the trial. Two questions remain to be considered, and both arise 
■out of the contract referred to supra. 

[1] 1. Plaintiff claims $10 per car on 200 gondola cars built for 
and delivered to défendant by the Betterndorf Axle Company, to 
which Company, on or about August 17, 1909, plaintiff granted a li- 
cense to build and sell cars covered by a patent to one Streib, No. 
942,224, owned by plaintiff. The license to the Betterndorf Company 
gave that company the right to make and sell freight cars embodying 
the improvements or inventions covered by what are the first three 
claims of the Streib patent. The history of the arrangement between 
plaintiff and Betterndorf Axle Company may be briefly stated. This 
history seems to be irrelevant, but is referred to, so that ail the facts 
may be apparent. 

An application for a patent covering, as is contended, the same in- 
vention as that set forth in the Streib application, was filed by one Bet- 
terndorf, and the Betterndorf application was placed in interférence 
with the Streib application. During this interférence, Betterndorf con- 
ceded priority of invention to Streib, and plaintiff, as assignée of 
Streib, granted the Betterndorf Axle Company, as assignée of Bet- 
terndorf, a nonexclusive license whereby the Betterndorf Axle Com- 
pany acquired the right to make and sell freight cars embodying the 
inventions covered by the first three claims of the Streib patent, with- 
out the requirement of paying plaintiff any royalty therefor. 

The question now is whether défendant can be held liable for cars 
purchased from Betterndorf Axle Company which embodied claims 1, 
2, and 3 of the Streib patent. Plaintiff claims that it has the right 
to elect under which of the two outstanding licenses the cars in ques- 
tion were built. In other words, the plaintiff, having given to Bettern- 
dorf Axle Company the right to manufacture and sell freight cars 
under the claims of a patent owned by plaintiff, now urges that it may 
segregate défendant from the rest of the public by virtue of the con- 
tract theretofore made between plaintiff and défendant. When plain- 
tiff granted the license to Betterndorf Axle Company, ail the world was 
entitled to purchase cars from the licensee upon any terms suitable to 
the licensee and the purchaser. In Keeler v. Standard Folding Bed 
Co., 157 U. S. 659, 666, 15 Sup. Ct. 738, 740 (39 L. Ed. 848) the court 
points out, with apt expression, that — 

"The purchase of the article from one authorlzed by the patentée to sell It 
émancipâtes such article from any further subjectiou to the patent through- 
out the entire life of the patent. • • • " 

The point is that the monopoly is lost and the article has been "eman- 
cipated." 

It is quite immaterial as to what the arrangement was between plain- 
tiff and Betterndorf Axle Company. Such an arrangement sometimes 
takes the form of a royalty, and sometimes is entered into with con- 
sidérations of mutual forbearance. Whatever the considération, 
whether called royalty or not, the passing of the considération can oc- 
cur but once, so far as affects the rights of purchasers. 
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The contract between plaintiff and défendant becomes immaterial, 
so far as relates to the right of défendant to purchase cars, made pur- 
suant to the patent, f rom any person having the right to make and sell 
such cars. 

I hold, therefore, that the défense on this ground is good, and plain- 
tif? may note an exception to my ruling. If what has already been 
decided, in regard to the patent infringement features as to thèse 
200 gondola cars, shall be sustained, then my ruling on this question 
of license will become académie. 

[2] 2. The next question is one of damages. The piamtifï claims 
that it is entitled to recover substantial, and not nominal, damages by 
reason of the breach by défendant of the "fourth" paragraph of the 
contract, in that défendant did not accord to plaintiff, in respect of 
702 cars, the préférence therein set forth. It was held during the trial 
that what this provision for a préférence meant was that défendant 
should give equal opportunity to plaintiff, with other car builders, to 
bid competitively for the construction of freight cars containing de- 
signs and devices covered by patents then owned or controlled, or which 
might thereafter be owned or controlled, by plaintiff company ; and if 
plaintiff bid within not to exceed the $10 in excess of any other car 
builder, défendant was obligated to award the contract to plaintiff, 
with the proviso always that défendant could build cars in its own 
shops, in which event défendant was obligated to pay to plaintiff a 
royalty of $10 per car. The provision in question is a valid provi- 
sion, and the breach thereof might entitle plaintiff to certain remédies ; 
but the question now under considération is whether, as a resuit of 
such breach, it can be said that it would be possible for plaintiff to 
show that it had lost what is spoken of as its manufacturer's profit, or, 
for that matter, that it had been subjected to any damage by way of 
loss of profits. 

It is important to distinguish between those cases (1) where there 
is a rule of damage, but great difficulty and sometimes uncertainty in 
the ascertainment of what the damage is, and (2) those cases to which 
a rule of damage cannot be applied and where any damages awarded 
would be the resuit me.rely of spéculation or conjecture. 

The first class of cases is well illustrated by Wakeman v. Wheeler & 
Wilson Mfg. Co., 101 N. Y. 205, 4 N. E- 264, 54 Am. Rep. 676, and 
Pennsylvania Steel Co. v. New York City Ry. Co., 198 Fed. 721, 754, 
117 C. C. A. 503. The courts, in those cases, did not fail to lay down 
rules of damage, merely because of the difficulty of ascertaining dam- 
ages. 

The second class of cases is exactly illustrated by the case at bar 
and, inter alla, by Locker v. American Tobacco Co., 218 Fed. 447, 134 
C. C. A. 247, and to some extent by Troy Laundry Machinery Co. v. 
Dolph, 138 U. S. 617, 11 Sup. Ct. 412, 34 h. Ed. 1083. 

Counsel for each side hâve analyzed with great care the opinion in 
the Dolph Case and its history as exemplified by the record on review 
and the various steps which the litigation took. There is some lan- 
guage in the opinion of Mr. Justice Brewer which has led to con- 
sidérable argument; but the fundamental proposition of the case does 
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not revolve around the question as to whether the provision there under 
considération was a subordinate or principal provision. After ail, the 
main questions were whether the breach of such an optional arrange- 
ment as was disclosed in the Dolph Case, and the provision as to 
"open compétition," laid the foundation for substantial damages. That 
précise question was not présent in the Locker Case, supra, but the 
principle is the same. It will be noted that the Circuit Court of Ap- 
peals, at the conclusion of its opinion in the Locker Case, said : 

"As we hâve tlius dlsposed of the case upon the principal question, it is un- 
necessary to discuss the subsidiary questions involved. We thinlc it proper 
to say, however, tliat we fliid no satisfactory proof of damages; the mutter 
seems to be left to spéculation and conjecture." 

The Locker Case was brought to recover treble damages under the 
so-called Sherman Anti-Trust Law (Act July 2, 1890, c. 647, 26 Stat. 
209 [Comp. St. 1916, §§ 8820-8823, 8827-88301), and was tried be- 
fore the court with a jury. A mass of testimony was there intro- 
duced which, in the opinion of the court, failed to lay a foundation for 
damages except upon a inere spéculative basis. The District Court, 
in that case, was of the opinion, therefore, that plaintiff, as matter of 
law, had not proved any damages and directed a verdict for défendant. 
It will be noted that the verdict thus directed was not for nominal 
damages, but it was for défendant on the theory that no damages what- 
ever had been proved. 

In the case at bar the first step necessary for the plaintiff would be 
to show that the plaintiff would hâve availed of the préférence. There 
was no obligation on plaintiff's part se to avail, and whether the plain- 
tiff would hâve so availed is a matter of spéculation, which is btit an- 
other way of saying that there existed a précèdent élément of such un- 
certainty, not as to the amount of damage, but as to the fact of damage, 
as to disable the plaintiff from laying any foundation whatever for 
damage. If the provisions of paragraph "fourth" were binding on 
both parties, so that, for instance, in addition to the right of plaintiff 
to bid, there would hâve been the binding obligation of plaintiff to 
bid, and to manufacture if the bid were properly awarded, then it 
might be argued that, if plaintiff's bid had not been accepted, it would 
hâve been damaged. In such circumstances, it might well be contended 
that the rule would bave been simple enough, and would not hâve been 
embarrassed by any uncertainty. 

But the difïictdty is that no one can say, as of the time when the 702 
cars were ordered and manufactured, that the plaintiff would hâve 
availed of the préférence accorded under the fourth paragraph. In 
fact, there can be no better illustration of the complète uncertainty of 
this provision of the fourth paragraph than in this very case, because 
the testimony shows that in many instances, involving thousands of 
cars, plaintiff did not bid, and thus did not avail of the préférence. 

It seems to me, therefore, that any damages are purely spéculative, 
and the logical resuit would be to allow the plaintiff no dainage what- 
ever in this regard. There is, however, some confusion in the cases as 
to whether no damage should be allowed or whether there should be 
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awarded to plaintiff nominal damages. In the case at bar the financial 
resuit in this particular is substantially the same. 

While, thcrefore, I think the proper conclusion requires that no dam- 
age be awarded to plaintiff, I am not disposed to décline to award 6 
cents as nominal damages, if défendant so desires. On this question 
of damages for loss of profits, counsel may arrange to shape the record 
so as to save the point, if the case should be reviewed. 

When counsel shall bave figured the correct amount to which plain- 
tiff, under my rulings, is entitled, they will advise me, so that the rec- 
ord may conclude in orderly fashion. 



UTAH CONST. OO, y. ST. LOUIS CONSTRUCTION & EQUIPMENT CO. et al. 

(District Court, D. New Mexico. Deceiiiber 30, lOlC.) 

No. 116. 

1. Removal of Causes <S=3lO — Status of Cause Afteb Rbmovai, — Suit by 

FoBEiGN Corporation. 

When the maintenance of an action commenced in a state court is pro- 
hibited by a state statute, because of tlie failure of plaintifï as a for- 
eign corporation to comply with its requirements, plaintiff cannot l)etter 
its position by removing the cause into a fédéral court. 

2. CONTBACTS ©=5284(2) — CONTRACT FOR RaILBOAD COxN'STRUCÏIOX — CONDITION 

Précèdent to Recovery — I'jNGineer's Certificaif. 

Where a contract for railroad construction uiade the chief englneer of 
the Company the final arbiter of ail disputes, and required his final esti- 
mate of the work done, and his certificatc that it was free from claims for 
labor or material for whieh liens might be enforeetl before any right 
of action should accrue to the contracter, such certlflcate is a condition 
précèdent to a right of action, or the contractor must excuse the failure 
to procure it by alleging and proving by direct and convincing évidence 
that in refusing it the engineer acted fraudulently, or so arbitrarily as to 
indicate fraud. 

3. Contracts cg;=>287(l) — Contract for Railroad Work — Construction — 

"Final Settuement" — "Final Estimate." 

Under a contract for railroad construction, providing that before final 
settlement the contractor should furnish evidcmee to the chief engineer of 
freedom from liens, and that the engineer should make and certify a final 
estimate of the auiouiit due, which should be conclusive on both parties, 
"final settlement" and "final estimate" mean practlcally the same thing ; 
a final ad.1ustineut of the account belng necessary to the making of tlie 
certlflcate. 

lEd. Note. — For other définitions, soe Words and Phrases, First Séries, 
Final Estimate ; First and Second Séries, Mnal Settlement.] 

4. Coktkacts <&::»2S4(2) — Actions for Bkeach — Conditions Précèdent — En- 

gineer's Estimate. 

A provision of a contract for railroad construction, requiring a cer- 
tificate of final estimate by the chief engiuiïcr as a condition précèdent 
to a right of action by the contractor, cannot be ignored by the court. 

In Equity. Suit by the Utah Construction Company against the 
St. Louis Construction & Equipment Company, the St. Louis, R. M. 
& P. Railway Company, and the Metropolitan Trust Company of 

<3::=5For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
2.54 P.— 21 
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New York City, trustée, with the Bell & Levy Contracting Company 
as cross-petitioner. Bill and cross-bill dismissed. 

POIvLOCK, District Judge. This is an action to recover an al- 
leged balance claimed by the plaintiff against the défendant St. Louis, 
Rocky Mountain & Pacific Railway Company, for construction work 
in building said railroad in New Mexico, and to enforce a mechanic's 
lien therefor. The Bell & Levy Contracting Company, a subcontrac- 
tor, files a cross-petition to enforce a mechanic's lien in its favor on 
the corpus of the railroad for an alleged balance due it from the prin- 
cipal contractor. The Metropolitan Trust Company of New York 
City, trustée under a mortgage for the railroad, is made a party de- 
fendant. 

[1] Among other défenses the défendant Railway Company pleads 
the following statute of New Mexico, in force at the time of making 
the contract in question, and yet in force : 

"Every foreign corporation, except banking, Insurance and railroad cor- 
porations, before transacting any business in this territory, shall file in the 
office of the secretary of the territory a copy of its charter, or certiflcate of 
incorporation, certified by the proper autliority of the territory, state or 
county of its création, and a statement of the amount of its capital stock 
aiithorized and in amount actually issued, the character of the business whlch 
it is to transact in this territory, and designatlng its principal office in this 
territory and an agent who shall lie a doniestic corporation or a natural person 
of full âge actually résident in this territory, together wlth his place of abode, 
upon which agent process against said coi-poratlon may be served. * • » 
Upon the fliing of such copy and statemeitt, the secretary of the territory 
shall issue to such corporation a certiflcate that it is authorlzed to transact 
business in this territory, and that the business is such as may be lawfully 
transacted by corporations of this territory, and he shall keep a reco-rd of 
ail such certificates issued." 

"Until such corporation so transacting business in this territory shall hâve 
obtained said certiflcate from the secretary of the territory, it shall nO't main- 
tain any action in this territory, upon any contract made by it in this terri- 
tory." 

"Every foreign corporation tran.sacting any business in any manner what- 
Boever, directly or indirectly, in this territory. wlthout havlng flrst obtained 
authority therefor, as hereinhefore provided, shall for each offense forfeit to 
the territory the sum of two hundred dollars, to be recovered with costs in an 
action prosecuted by the solicitor gênerai in the name of the territory." 

Laws 10O5, c. 79, §§ 102, 103, 105. 

The Construction Company and the subcontractor were foreign cor- 
porations of States outside of New Mexico, and the work to be done 
was on a railroad situated in said territory. The contractor did not 
comply with the requirements of the foregoing statute, but after the 
work was completed, and after suit was brought, it did attempt to com- 
ply with the statute. 

As the suit was instituted in a territorial court of New Mexico, in 
1908, where the principal pleadings were had, and the case was not 
removed therefrom into the United States District Court of New 
Mexico until 1912, which removal was made at the instance of the 
plaintifl^, the fédéral court took the case as it stood at the time of re- 
moval, subject to the légal status and rights of the parties as they 
were established at the time of the removal. If the cause of action 
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had no right to exist in the jurisdiction where suit was brought, the 
plaintiff could not vitalize it by getting it transferred to another ju- 
risdiction. 

The cause must therefore be considered, in respect of the above pro- 
visions of the statute of New Mexico, the same as if the case now 
stood in the territorial court. We mu.st therefore eliminate, as of any 
controUing efifect, the ruling of the fédéral courts, of which the case 
of Lupton's Sons v. Auto Club et al., 225 U. S. 489, 32 Sup. Ct. 711, 
56 L. Ed. 1177, Ann. Cas. 1914A, 699, is représentative, wherein, under 
the New York statute, which declared : 

''No foreifrn stock corporation doing business in tlils state sliall maintain any 
action in tiiis state on a eontraet made by it in this state unless pi'ior to tlie 
malving of sucJi eontraet it shall tiave procured from the designated office the 
required certificate authorizing it to do bu.siness in the state" 

— it was held that, inasmuch as the statute only prohibited the right 
to bring such action in the state court, it did not hâve the efïect to 
prevent the nonresident contractor from bringing and maintaining suit 
in the United States court. 

As the statute imposed no other restriction than a déniai of the right 
to sue in the courts of the state, without imposing any penalty therefor, 
the Suprême Court held that such régulation of the state did not hâve 
the efïect to deny the right of a citizen of a foreign state to resort to 
the fédéral court, when the requisite diversity of citizenship existed. 

But the case at bar is where the plaintifï bas sued in the local court 
to enforce a eontraet made without compliance with the statute, where 
the statute stigmatizes the dereliction of the corporation as an offense 
against the state and penalizes it. In this regard it is worthy of note 
the statute above quoted does not alone prohibit the bringing and main- 
taining of any action on a eontraet made in this state in violation of 
its terms, but it further provides as follows: 

"Every foreign corporation transacting any business in any manner what- 
soever, directly or indireetly, in this territory, without having first obtained 
authority therefor, as hcreinbofore provirted, shall for each offense forfeit to 
the territorp the sum of two hundred dollars, to he recovered vnth costs in 
an action proseouted by the solicitor gênerai in the nome of the territory." 
Laws 1905, c. 79, § 105. 

In such case there can be no doubt whatever but that the very busi- 
ness transacted by complainant and cross-complainant, the Bell & L,evy 
Contracting Company, vi^as prohibited by the act, hence unlawful, for 
which they might bave been penalized in the sum of $200. 

Mr. Benjamin, in bis work on Sales (3d Am. Ed.) § 538, after re- 
viewing at length the authorities, says : 

"The propositions that seem fairly deducil)le from the foregoing authorities 
are the foUowing; First. That, where a eontraet is prohibited by statute, 
it is immaterial to inquire whether the statute was passed for revenue pur- 
poses only, or for any other object. It is enough that l'arliament has pro- 
hibited It, and it is therefore void. Secondly. That, when the question is 
whether a eontraet has been prohibited by statute, it is material, in constru- 
ing the statute, to ascertain whether the Ivcgislature had in view solely the 
security and collection of the revenue, or liad in view, iu whole or In part, the 
protection of the public from fraud in contracts, or the promotion of some ob- 
ject of public policy. In the foraier case, the inference is that the statute was 
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not intended to prohibit contracta; In the latter, that It was. Thlrdly. That, 
lu seeUlng for the nieaning ot the law-giver, it is inaterial also to inquire wheth.- 
er the penalty Is Iniposed once for ail, on the offense of faillng to comply with 
the requirement of tlie statute, or whether it is a recurring penalty, repeated 
as oflen as the offending party may hâve dealings. In the latter case the 
statute is intended to prevent the deallng, to prohibit the contract, and the 
contract is therefore void ; but in the former case such is not the Intention, 
and the contract will be enforced." 

The above text appears to be amply supported by authority. See 
McMbllen v. Hoffman, 174 U. S. 639, 19 Sup. Ct. 839, 43 h. Ed. 1117; 
Bartlett v. Vinor, Carthew, 253; Pittsburg Const. Co. v. West Side 
Belt Railroad Co., 154 Fed. 929, 83 C. C. A. 501, 11 L. R. A. (N. S.) 
1145; Thorne v. Travelers' Insurance Co., 80 Pa. 29, 21 Am. Rep. 
89; Johnson v. Hulings, 103 Pa. 498, 49 Am. Rep. 131 ; Stevenson v. 
Ewing, 87 Tenn. 46, 9 S. W. 230; Yount v. Denning, 52 Kan. 629, 35 
Pac. 207; Holt v. Green, 73 Pa. 198, 13 Am. Rep. 737; Dillon v. 
Allen, 46 lowa, 299, 26 Am. Rep. 145 ; Woods & Co. v. Armstrong, 54 
Ala. 150, 25 Am. Rep. 671. 

In McMullen v. Hoffman, supra, the court said : 

"The authorlties from the earliest time to the présent unanlmously hold that 
no court will lend its assistance in any way towards carrylng out the terms 
of an illégal contract. In case any aoûon is brought in which it is necessary 
to prove the illégal contract in order to maintain the action, courts will not 
enforce * * * any alleged rights directly springing from such con-tract. 
In cases of thls kind the maxim is 'Potior est conditio def endantis.' " 

In the noted case, often cited with approval by the courts, of Bart- 
lett V. Vinor, supra, Lord Chief Justice Holt said : 

"Every contract made for or on account of any matter or thing which 
Is prohibited and made unlawful by any statute is a void contract, though the 
statute itself does not mention that it shall be so, but only Inflicts a penalty 
on the offender, because ai penalty implies a prohibition, though there are no 
prohibitive words in the statute." 

The Court of Appeals for the Third Circuit, in Pittsburg Construc- 
tion Co. V. West Side Belt Railroad Co., supra, considered a some- 
what similar right of a foreign corporation to maintain an action to 
enforce a similar contract to the one at bar without having complied 
with the provisions of the statute of the state of Pennsylvania. That 
statute, as hère, required the foreign corporation, before doing any 
business in the state of Pennsylvania, to file a like statement, to es- 
tablish an office, and to appoint an agent in the state upon whom 
service of process could be had, declaring it should not be lawful for 
any such foreign corporation to do any business in the commonwealth 
until it had filed in the office of the secretary of state the required state- 
ment and obtained from him the specified certificate. It then declared 
that— 

"Any person or lœrsons, • • • who shall transact any business within 
this commonwealth for any such foreign corporation without the provisions of 
this act being complied with, shall be guilty of a misdemeanor, and, upon 
conviction thereof, shall be punished" 

— either by imprisonment or fine in the discrétion of the court. The 
court said, inter alia, that : 
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"The wcifîlil of aiitlioilty is to (lie effoet tliat it is not absoliitcly nocessary 
* * * t(i maUe sueh (-oiitraets void that the Législature should iu express 
ternis, decltiix' them so." 

After quoting with approval the déclaration of Lord Chief Jtistice 

Holt, supra, it was said : 

"Tliat rulc iu tliis state lias been gmerally l'ollowed by tlio courts, especlally 
hy tlie Supi-eiiio C(aii1 of Peiiiisylvania in a nuinber of cases. The reason for 
Ihe enartnioiit of sueh statut(" it, is said is expressed in the case of Delaware, 
etc., Co. V. l'asseuger Ky. Co., 204 l'a. 25, .5.'! Atl. ff.lK as foUows: 'The puipose 
of the act is to- briug foieign corp:]rations doing business in this state witlilii 
Ihe reach of légal process.' ïhis purpose is not acconiplished by a registration 
of the <'orii(ji'arion at the ]]leasure of Its otiicers, or irhen it may he to thcir 
intercsi to aiipcal to our courts. The act is for the protection of those wltli 
wliom it dois business, or to whoiii it may ineur lialiility by its wrongful 
acts, and nothing short of a registration before the coritract that it seeks to 
enforce is niade can give it a rlght of action. Any other construction of the 
act would violate its plain words and whoUy det(;at its ob,iect, by aiïording pro- 
tection to the corporation and denying it to the public." 

In the case at bar plaintifif, the subcontractor, made a contract to be 
executed in New Mexico. For years it engaged in the construction 
work of building a railroad in the territory, dealing with the people, 
prosecuting the enterprise, before asking leave of the territory, with- 
out designating a place of office, or an agent or person on whom légal 
process could be served, and not until after the business was ail trans- 
acted, and suit was brought to enforce the contract in its favor, did 
it undertake to comply with the statute. There was then no occasion 
for obtaining sueh permit to transact its business. 

The statute unquestionably contemplated that the statement filed 
with the secretary of state was as to business thereafter to be transact- 
ed in the territory, for it expressly stated that the statement should 
contain — • 

"the charactor of the business wliicli it in to tranaar.t in Ihe territory, and 
designating its principal oUice in said tei-ritoi-y and an agent wlio shall be a 
domestic corporation or a, iiatural jierson of fnll âge. actually résident in this 
territory, together with his place of abode, ui)on which agent ])rocess against 
said conioi'ation may be servetl, and llic^ ageiiey so constituted shall con- 
tinue until some other agent is designated." 

The certificate the foreign corporation is required to obtain from 
the secretary of the territory was in the nature of a permit to do busi- 
ness in the territory, and was necessarily prospective in its opération. 
It would seem to lead to a positive absurdity to give to the second pro- 
vision of the statute the construction that sueh statement could be fil- 
ed with the secretary of state and a certificate obtained from him after 
the business was ail transacted, and then maintain an action thereon. 

The Suprême Court of New Mexico bas not construed this statute. 
By the removal of this case into this jurisdiction the plaintiiï bas pre- 
vented an opportunity for sueh ruling by the Suprême Court of New 
Mexico. The provisions of the New ^vlexico statute were taken from 
the statute of New Jersey, almost literally. The Suprême Court of the 
latter state in Wolf v. Lancaster et al, 70 N. J. Law, 201, 56 Atl. 172, 
held that a contract made by a Pennsylvania corporation for business 
done in New Jersey could not be enforced when the contractor had 
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failed to comply with the provisions of the statute in question, although 
the contractor subsequently did obtain such certificate from tlie secre- 
tary of State. The court said tliat the certificate obtained in November, 
1902, was not sufficient, where the contract was niade prior to 1902. 
The gênerai ruie is that, where the Législature enacts the provisions 
of the statute of another state, the construction placed by the original 
State on the statute is presumably imported w^ith it. 

While f rankly confessing the question hère involved is not devoid of 
doubt, yet I may say, were it deemed necessary to a décision of the 
case, in the Hght of authority, I would be constrained to hold against 
the right of complainant and cross-complainant, tlie Bell & Levy Con- 
tracting Company, in the face of the statute above quoted, to maintain 
their suits. How^ever, the concession of the railway company, made at 
the hearing, to permit complainant to hâve a decree for the amount 
of the contract price unpaid, as determined by the engineer of the rail- 
way company, impels me to give complainants the benefit of the doubt, 
andito proceed to décision of the remaining question presented. 

[2] The second défense interposed by the défendant railroad com- 
pany against this action is that it was prematurely brought, and can- 
not be maintained, because the chief engineer of the railroad company 
had not given the plaintifï any certificate of final estimate of the work 
done. 

The contract for the construction work of the railroad is similar in 
every essential particular to that in the case of Choctaw & M. R. Co. 
V. Newton, reported in 140 Fed. 225, 71 C. C. A. 655. Briefly stated, 
that contract constituted the chief engineer of the railroad company the 
arbiter and umpire between the parties, to prevent dispute or misun- 
derstanding relative to any of the stipulations and provisions of the 
agreement, as well as the performance of the contract by either of 
the parties. He was to décide — 

"ail such questions and matter ; and lie shall also détermine, and set fortli 
in the final estimate, the amount and quantity, character, kind, and classUlca- 
tiou of ail work and materials perfonned and furnlshed by tlie contractor, 
* * * lueluding ail extra work and material ; and hls décision and détermi- 
nation as to any and ail such questions, matters, and thinçs, and in constrmns 
any of the terms and provisions of this contract, shall hâve the forœ and 
effect of an award, and shall be final, binding, and couclusive, to ail intents 
and purposes, and in ail places, upon the said parties thereto." 

The contract also provided that the engineer should make monthly 
estimâtes of the work done, out of which said sums found due the en- 
gineer should retain 10 per cent, as a safeguard against mistakes and 
for protection. 

The twenty-first section required the contractor to promptly pay ail 
subcontractors, materialmen, laborers, and other employés as often as 
payments are made to it by the Construction Company, and it also au- 
thorized the company to retain from the payments such deficiencies 
due to employés and pay them. This was followed by the following 
provision : 

"Before final settlement is made hetween the parties hereto for work donc 
and materials furnished under this contract, and before any riglit of action 
shall accrue to the contractor against the company therefor, the said con- 
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traetor shall fui-nlsli évidence satlsfactory to tlie cliief enfrineer of the [Rail- 
way] Company that the \vorl<: covered by tliis contract is free and clear from 
ail liens for labor or materlals, aud tliat no claini llien exists against the 
sanie for wliicli any lien could be enforeed." 

Section 22 of the contract is as f ollows : 

"Sec. 22. Whenever in the opinion of the chief cngineer of the Railway 
Company this contract and ail thliiss herein asreed to be done by the contrac- 
tor sliall hâve been conipletely perfonned aiid tinished atx'oi-ding to the pro- 
visions hereof, and within the time herein liinited, siiid chlef ensineer shall 
make and return a final eslimato of the aniount due to it therefor and re- 
maining nnpaid, and shall certify the same in writing under his hand, and 
the Construction Company shall within sixty days after the conipletion of 
the work aioresaid, and the return of said final estimatc, pay to the contractor 
the fuU amount so found to be due it and remainlng unpaid, including the 
percentage retained on former estimâtes as aforesaid, exeept as in this con- 
tract is otherwise provided. The procviring ol! such certilicate and final esti- 
niate shall constitute a condition précèdent to any right of action by the con- 
tractor against the Company." 

As this action was instituted without the plaintiff having obtained 
from the engineer the reqtiired certificate of final estimate, the question 
to be decided is wliether or not the plaintiiï has pleaded and shown by 
évidence sufficient reason or excuse for going around the engineer and 
asking the court to ascertain what the final estimate should be. As such 
ascertainment would, by the express provisions of the contract, lodge 
in the engineer prier to the right to bring suit, making bis findings 
conclusive at law, most certainly it devolved upon the plaintiff to show 
both by its pleadings and évidence that the engineer, in failing or re- 
fusing to give such certificate, did so with a f raudulent intent, or acted 
so arbitrarily as of itself to indicate the fraudulent mind and purpose. 
Fraud in such cases cannot be supplied by mère epithets or denuncia- 
tions of the disappointed party. The facts constituting the fraud must 
be fully alleged, and the proof must be so direct, cogent, and convinc- 
ing as to fully satisfy the judicial mind. Suspicion is not équivalent 
to proof, and it ought not to be inferred from refined, metaphysical rea- 
soning, or inference drawn by spéculative minds. The proof should 
be tangible. 

What are the facts alleged in the pétition to excuse obtaining final 
estimate from the engineer before suit was brought? They are that 
the plaintiff had fully performed the contract, and was justly entitled 
to demand such certificate, and that the engineer, on request therefor, 
arbitrarily refused to give the same, for the reason that he had receiv- 
ed notice from the subcontractor, protesting against giving such certifi- 
cate of final estimate to the plaintiff, on the ground that the subcontrac- 
tor had a claim against plaintiff for damages caused in delaying the 
completion of the work within the time specified in the contract; sec- 
ond, that the engineer refused to give such certificate of final estimate 
until the plaintiff should furnish him satisfac'tory évidence that the 
work was free and clear from ail lines for labor or materials, and that 
no claim existed against the same for which a lien could be enforeed. 

What is the évidence upon which the court is asked to find that this 
refusai was tinctured with a fraudulent design? While this action of 
the engineer is characterized in the pleadings of the contractor and sub- 
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contracter as having been prompted by sinister, selfish motives, that the 
engineer was acting collusively with the railroad company to prevent 
or delay suit on the contract, we are unable to discover any tangible 
fact developed by the évidence to warrant the court in thus stigmatiz- 
ing the conduct of the engineer. 

Mr. Wattis, representing the Construction Company, testified that in 
January, 1907, he met Mr. Tnrner, the engineer, in Raton, and that 
his purpose of visiting Raton was to check up the condition of the 
business and endeavor to get a settlement; that this was about the 
20th or 21 st. He testified that the chief engineer had never furnished 
the Construction Company with final estimate. 

"I went (If)wii to hls office and spoke to hlra, and asked him for the final 
estimate, and was refused. His refusai was sort of evasive. I askpd him vvhy 
lie shouUl refuse to f^ive iinal estimate, and told liim our subcontractors were 
there, and we wanted to get a settlement with them. I sald, 'We hnve finished 
the work ;' and he sald, 'ïes, you hâve flnished the work, but I cannot sive it 
to you ; you hâve not settled with your subcontractors.' 1 sald, 'We are 
ready to settle with thein ; that is the rea.son I want this final estimate.' I 
sald, 'We are not asking you for nioney ; before we ask you for m()ne.y, we 
wlU show you our subcontractors are paid.' He sald, "I understand some of 
them are golng to file liens; tlieii. they wou't take this estimate.' I sald, 'We 
want to see what the estim.'ito is ; if It is not satisfactory, our companj' will 
be protected, and we will look after the liens.' He continued to refuse lu that 
njanner. After I laid down, the otfice was furnished with figures of some 
kiud purporting to be (luantlties that had turiied up. I suppose it was work 
done in January, 1907; it was not a sunnxmry of ail the work that had been 
done. I think that the only data we hâve received from Mr. ïurner, the 
chief engineer, is that coutalned in thèse monthly estimate sheets furnished 
the Company from time to time and a subséquent sheet for work, part of whieh 
was doue in January, 1907." 

Mr. Turner, in reply, testified, in substance, that he met Mr. Wattis 
at Raton, just as he was going in or coming out of the post office, that 
they met just inside the post office door. 

"Mr. Wattis sald, 'So you refuse to give me a final estimate.' I sald, 'iSow, 
Mr. Wattis, I am perfeetly willing to give .you a final estimate when :\-ou hâve 
shown me that there are no liens or claims upon wliich a lien could b(; en- 
forced, exlsting;' and he .sald, 'You refuse to give me a final estimate;' and I 
sald, 'Now, Mr. Wattis, I am perfeetly wlUlJig ta give you a final estimate 
when you hâve complled with the conditions of the contract ;' then he sald, 
'You llod.' And this is ail the conversation that took place at that time. I 
liad probaWy two or three conversations with him prior to this one. I told 
him I was perfeetly v^-illing to give him a final estimate, when he had .«hown 
me that there were no liens, or uo claims upon whlch a lien could be en- 
forced. Nothing \vas sald in this conversation by Mr. Wattis, reç(uestlug me 
to furnisli him estimâtes for worl^ of the Bell & Lev.7 Contracting Company. 
I did furnish them estimâtes for ail work that was done by that company. 
The estimate furnished for Septeinber, 1000, coiUalned ail of the work done 
by that company. ïhey should bave had ail of them by October 10, 1900. I 
did not make any changes after October, and told repres(!ntatlves of the 
Utah Construction Company there wero uo further changes lu the Bell & L("vy 
Contracting Comjiany's <piantities and classifications. As I recall it, that 
was in October, 190O. I tiiink I told ttwm in December, also." 

From Mr. Wattis' own testimcny it would appear that the chief en- 
gineer only refused to give him certificate of final estimate because he 
had failed to furnish satisfactory évidence that ail liens or claims for 
which liens could be filed were satisfied ; that monthly statements had 
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been made from which the work donc by the subcontractor was as- 
certainable. His évidence is quite conclusive of the fact that there 
was no collusion between Mr. Turner and the Railroad Company to 
either prevent or delay the bringing of the suit by the contractor, as 
it is a fact that the représentative of the Railroad Company asked Mr. 
Turner to give the final estimate. That was on the 24th of Janiiary, 
1907. Of this Mr. Turner testified as follows: 

"The .aeneral nmiiat;ei', Mr. Van llooton, Insisted that I furulsh the UtaJi 
Construction Cf)nipan.v -w'ith a final estimate, whitii I declinctl to do, as 1 did 
not consider tliat the TJtah Constiniction Conii>i>ny had eomplied with tlielr 
contract; but I informed the général manager that I woiild notify the Utah 
ConstriK-tion Conipany tliat there would bc no change in the estimâtes fur- 
nislied, and I did notify tliat eompany." 

The letter to the Construction Company was dated January 26, 
1907, in which letter Mr. Turner advised the Construction Company 
that he had received written notice from the St. Loui.s Construction 
& Equipment Company, protesting against giving said final estimate 
now, saying that they had a claim for damages on account of work 
not being completed within the time and in accordance with the terms 
specified in "the contract, and further said: 

"As I nnderstand the contract, such final estimate eannot in any event 
be siven by me until you sliall furnisli satisfaetory évidence that the work is 
free and clear of ail liens for labor and niaterials, and that no claims exist 
against the sarae for which a lien could be enforced. Thls you liave not yet 
doue, and I understand that some o£ your snbcontractors hâve not yet been 
settled with. I am ready at ail tintes to give you any detailed information' 
i-egarding portions of the ^'^■ol■k done by subcontractors, which you or they may 
requlre in order to make settlement." 

As the contractor had ail the monthly estimâtes on the work done 
by the subcontractor, and was notified by the engineer that no changes 
would be made therein, there was nothing to prevent the contractor 
from settling with the subcontractors. The Railroad Company was un- 
der no obligation to provide money to the contractor with which to 
pay any subcontractor, and it was under no obligation to adjust any 
matters of diflferences between them. The évidence shows that the con- 
tractor had been paid on monthly estimâtes, less the 10 per cent, with- 
held under the présent contract, to be accounted for in the final esti- 
mate and adjustment, and that the amount of money so paid to the 
contractor was amply sufficient to pay the subcontractor what was 
coming to him. So there was no légal excuse for the contractor not 
settling with any subcontractor, and preventing the filing of a mechan- 
ic's lien later. 

If it be answered that the engineer complained to the contractor of 
having been notified of a claim for damages on account of having de- 
layed the subcontractor in its work, and assig'ned that among the 
grounds for withholding final settlement, and, conceding that no me- 
chanics' liens would obtain therefor, yet, as a matter of fact, the sub- 
contractor filed no inechanic's lien on such claim for damages, but did 
file such lien for the balance claimed on account of the work and ma- 
terials furnished under the contract. That lien the contractor did not 
discharge before bringing this suit, and that lien is sought to be en- 
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forced by tlie cross-petition of the subcontractor. How, then, can this 
action be maintained in the face of the express provision of the con- 
tract that "before any right of action shall accrue to the contracter 
against the company therefor, the said contracter shall furnish évi- 
dence, satisfactory to the chief engineer of the Railroad Company, that 
the work covered by this contract is free and clear from ail liens for 
labor or materials," and that no claims existed against the same for 
which any lien could be claimed? 

[3] Counsel for plaintifï on argument placed stress upon the pre- 
ceding language of said paragraph in the contract : 

"Before final settlement is made between the parties hcreto for work doue 
and materials furuislicrt under this contract." 

With much refinement they hâve sought to attach to the term "final 
settlement" an office, in effect, which I think is inapplicable hère. The 
final settlement is one thing, and obtaining the certificate of final esti- 
mate is another. Presumptively there must be an adjustment be- 
tween the engineer and the contracter before the engineer could give 
the certificate of final estimate, and there fore they mean practically 
one and the same thing. When the engineer should make the final es- 
timate of the work done, and certified as to the resuit, he is presumed 
to hâve made an adjustment with the contracter of the accounting 
between them. This must be se, as a certificate of final estimate is 
conclusive on the Railroad Company, and it must pay the amount so 
found by the engineer, the umpire, whose estimate binds both par- 
ties. Omaha v. Hammond, 94 U. S. 98, 24 L. Ed. 70. 

"A certificate of an engineer, when suftielent in form, is conclusive évidence 
of the performance of tlie contract, which provides that the work shall be 
done to his satisfaction to be testified bv a writing or certificate under his 
hand." McGuire v. Eapid City, û Dali. 34G, 4.'î N. W. 706, 5 U II. A. 752, 753. 

In Illinois Surety Co. v. Peeler, 240 U. S. loc. cit. 219, 36 Sup. Ct. 
323 (60 L. Ed. 609), Mr. Justice Hughes, speaking of the employment 
of the term "final settlement" in contracts for public transaction and 
account, said that term "has been used from the beginning to de- 
scribe administrative détermination of the amount due. * * * " 
The words "settled" and "adjusted" are taken to mean the détermina- 
tion in the treasury department for administrative purposes of the 
account and the amount due; and we entertain no doubt that in con- 
tracts like the one under considération, so long and so frequently em- 
ployed in contracts for construction work, it means nothing more than 
an adjusting of the account of crédits and débits to arrive at the final 
estimate. As the certificate given by the engineer of what the final 
estimate is would conclude both parties, it vi'ould necessarily imply 
that the final settlement or adjustment of the accounting had been 
made between the engineer and the contracter. 

Stress was laid bv counsel for plaintifif on argument upon the case of 
Springer v. Ford, 168 U. S. 513, 527, 18 Sup.^Ct. 170, 175 (42 L. Ed. 
562). The distinction between the provisions of the contract there un- 
der considération and the one hère is so palpable as to hardly justify 
discussion. The court in that case held that Ford was excused from 
showing that the work was free from ail danger of liens because of 
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the failure of the owners to pay liim the amount of the final esti- 
mate. Ford's contract provided that — 

"The amount due to tlie contractor under the finul estimate will only he 
pald upou saiisfactory showing that the worli is free from ail danger of liens 
or claiuis." 

Whereas, under the présent contract, there could be no amount 
due until the chief engineer was satisfied that there was no lien. Nei- 
iher was Ford, under his contract, required to show to the satisfaction 
of the chief engineer that the work was free and clear from ail liens 
as a condition précèdent to the right to demand final payment. AU he 
was required to show was "that there was no danger of liens on ac- 
count of his failure to pay the subcontractor before he was entitled 
to receive payment." So that the contractor there was required to 
make his showing with respect to liens only before final payment; but 
in the case at bar the contractor was positively required to make such 
showing before final estimate and certificate therefor. 

[4J Counsel for plaintiff and cross-petitioner make earnest appeal 
that, as ail the parties concerned are before the court, this objection 
to the action brought should be waived, and the court proceed to final 
ascertainment of the actual amount ovvdng to plaintifï and the cross- 
petitioner. 

Bad précédents, like hard cases, are the quicksands of the law, and 
are sure to corne up to plague the court. If conceded in this instance, 
why not in any other, where the express stipulation of the parties is 
that no action shall be brought to en force such contract until the suitor 
had obtained from the chief engineer, the umpire, a certificate of the 
amount due and owing? Any such holding in this case would thwart 
the very object and purpose of such provision in the contract. It would 
invite dissatisfied contractors to go around the engineer, the sole arbiter 
of the parties, and compel the adversary, as in this case, to go into 
court with pleas and counterpleas, with accumulated costs, annoyances, 
and delays, the very conditions the contract sought to obviate ; and, as 
in this case, when the controversy cornes on for hearing before the 
court, the contractor présents an array of outside experts to criticize 
and controvert the estimâtes and constructions of the engineer, and 
thus by this indirect method substitute the opinions and estimâtes of 
outsiders for that of the engineer, who at the very outset of the con- 
tract, conditioning its exécution, the parties consented should décide 
such matters, and this without the persuasive, convincing proof req- 
uisite in equity to show fraud and oppression on the part of the engi- 
neer to invite the interposition of chancery. 

It must follow that the pétition and cross-petition should be dis- 
missed, unless the plaintifï will file its written consent herein of accept- 
ance of the ofïer, made by counsel on hearing, that, rather than bave 
future litigation over this matter, judgment might be entered against 

it for the sum of $ , which I understand is the amount of the 

balance due on the estimate made in the testimony of the engineer. 
This course was pursued in the case of Choctaw & M. R. Co. v. New- 
ton, 140 Fed. 250, 251, 71 C. C. A. 655, which also directed the man- 
ner of estimating the allowance of interest on the claim, under a some- 
what similar situation. 
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DNITBD STATES v. LEHIGH VALLEY Rï. CO. et al. (two cases). SAMH 
V, SOHAEFEB et al. (two cases). SAME v. LEHIGH VALLBÎ 
RX. CO. (two cases). 

(District Court, S. D. New York. January 29, 1918.) 

Nos. D433&-D4341. 

1. Caebiebs <3=38 — Interstate Commerce — Discbimination — Offenses. 

Under the statute declaring that every person or corporation, whether 
shipper or carrier, who shall knowingly offor, graiit, or give, or solicit, ac- 
cept, or receive rebates, etc., shaU be gullty of a misdemeanor, the mero 
offer by a carrier Is an offense. 

2. Oabriebs <5=338 — Interstate Commerce — Discriminations — Indictment. 

Au Indictment cliarging that rallroads had not collected demurrage, and 
that the shippers had not paid it, held insufflcient to charge the offense 
of discrimination, etc. 

3. Carriers <g=338 — Interstate Commerce — Discrimination — Indictment. 

Indictments charging that, while an embargo in respect to the transpor- 
ta tion of hay was In force, a rallroad company did unlawfully offer, grant, 
and give permits for transportation to certain sliippers, while others simi- 
larly situa ted dId not receive certain permits, held insuflicient to charge 
the offense of discrimination, etc., It not being alleged there was any 
transportation, etc. 

4. Carriers (S;=>32(2) — Interstate Commerce — "Discrimination." 

Transportation pursuant to authorizations glven one shipper while an 
embargo was enforced agalnst others Is an unlawful "discrimination," and 
constitutes a violation of statute. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Discrimination.] 

5. Carriers ©=332(1) — Interstate Commerce — Embabgoes — Discrimination. 

That a rallroad embargo was illégal does not malce discriminatory trans- 
portation under it légal. 

The I/chigh Valley Railway Company and others were indicted for 
conspiracy; Charles Schaefer, Sn, and another, were indicted for 
knowingly soliciting, accepting, and receiving a concession f rom a rail- 
road company; the L,ehigh Valley Railway Company was indicted for 
knowingly offering, granting and giving a concession in respect to 
transportation, etc. ; Charles Schaefer, Sr., and another, were indicted 
for knowingly soliciting, accepting, and receiving a concession and dis- 
crimination in regard to shipments ; the Lehigh Valley Railway Com- 
pany and another were indicted for knowingly offering, granting, and 
giving a discrimination, etc. ; and the Railway Company was indicted 
for willful failure to strictly observe its tariffs. On demurrers to in- 
dictments. Demurrers sustained in part, and défendants given leave 
to plead over, where overruled. 

Francis G. Caffey, U. S. Atty., and Julian Hartridge, Asst. U. S. 
Atty., both of New York City. 

Henry A. Wise, of New York City, for défendants Lehigh Valley 
Ry. Co. and Signer. 

Herbert Goldmark, of New York City, for défendants Schaefer. 

^ïssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests £ Indexe» 
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MAYER, District Judge. Indictments were filed against the L,ehigh 
Valley Railroad Company, Fred E. Signer, Charles Schaefer, Sr., and 
Charles Schaefer, Jr., as foUows : 

(1) D 4336. Against ail the above-named parties, for conspiracy. 
Section 37, Criminal Code (Act March 4, 1909, c. 321, 35 Stat. 1096 
[Comp. St. 1916, § 10201J). 

(2) D 4337. Against the two Schaefers, for knowingly soliciting, 
accepting, and receiving a concession from the Lehigh Valley, etc. 
(ten counts, re boat demurrage). Section 1, Elkins Act (Act Feb. 19, 
1903, c. 708, 32 Stat. 847), as amended June 29, 1906 (34 Stat. 587, c. 
3591 [Comp. St. 1916, § 8597]). 

(3) D 4339. Against the Lehigh Valley, for knowingly offering, 
granting, and giving a concession to Schaefer firm, in respect of the 
transportation of hay, whereby such property was by a device trans- 
ported at a less rate than that named in the tariffs (ten count.s, re boat 
demurrage). Section 1, Elkins Act, as amended June 29, 1906. 

(4) D 4340. Against the two Schaefers, for knowingly soliciting, 
accepting, and receiving a concession and discrimination from the Le- 
high Valley, in regard to shipments of hay (five counts, re' receiving 
"authorizations" ; five counts, re actual transportation of hay). 

(5) D 4341. Against Eehigh Valley and Signer, for knowingly of- 
fering, granting, and giving a concession and discrimination to the 
Schaefer firm in respect to the transportation of carload shipments 
of hay, whereby advantages were given and discriminations practiced 
(five counts, re granting "authorizations" ; five counts, re actual trans- 
portation of hay). Section 1, supra. 

(6) D 4338. Against Lehigh Valley for willful failure strictly to 
observe tariffs (ten counts). Section 1, supra. 

Défendants filed demurrers to each of the above-mentioned six in- 
dictments. In respect of indictment (6), D 4338, the attorneys for the 
Lehigh Valley Railroad Company hâve requested that they be permit- 
ted to withdraw the demurrer and to plead over. Such permission is 
herewith given. 

Since the oral argument, the government bas taken over the execu- 
tive administration of the railroads and the questions involved (except 
as they affect the particular défendants herein) do not seem to bave 
the broad importance which apparently they possessed at the time of 
the argument. By this I merely mean that the détermination of the 
interesting questions involved now concerns only situations which 
arose prior to the exercise of government control, and that, in view of 
présent government administration, it will be some time before thèse 
questions will be of practical importance as affecting the future con- 
duct of carriers and shippers. Because of what bas been stated supra, 
I shall dispose of the questions, with a brief statement of my rea- 
sons, and without setting forth any elaborate analysis of cases. 

[1] Conspiracy Indictment (No. D 4336 J. The statute provides: 

"Every person or corporation, whether carrier or sliipper, who shall, know- 
ingly, offer, grant, or glve, or sollàt, accept or reeelve iuiy sueli rebates, con- 
cession, or (llscrlnilnation shall be deemed guilty of a misdemeanor, * • ♦ " 
>Oomp. St. 1916, § 8597. 
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To constitute the crime it is not necessary that the railroad should 
"offer" and the shipper "accept" the discrimination. The mère offer 
of the rebate, concession, or discrimination, knowingly made by the 
railroad, is one of the offenses denounced by the statute. The proof 
may show that the unlawful agreement was that there should he given, 
and at the same time received, the discrimination complained of. If 
the proof so develops, the trial judge can deal with the question as he 
may be advised, and will consider that he is not to be hampered by 
this mémorandum opinion. Hère, however, the question must be dealt 
with as it appears on the face of the indictment. The indictment 
charges, not only that the railroad and its duly authorized agent and 
the shippers conspired, but makes as parties to the conspiracy the old- 
time "divers other persons to the grand jurors unknown." In many 
conspiracy cases thèse "divers other persons" unknown to the grand 
jury never appear and are never mentioned ; but the court, in passing 
on the indictment, must assume that there are such divers other and 
unknown persons. I think the indictment is good, and the demurrer 
is overruled. 

[2] Boat Demurrage Concessions (Nos. D 4337 and D PSQ). 
Stripped of indictment language, ail that thèse indictments amount to 
is a charge in one indictment that the railroads hâve not collected de- 
murrage and a charge in the other indictment that the shippers hâve 
not paid it. The use of the word "unlawfully" does not help out, be- 
cause this is merely a conclusion. While, under certain circumstances, 
a device need not be set forth in the indictment, yet when, in point of 
fact, it is set forth, the court can détermine whether such device is of a 
character to constitute or help constitute the crime charged. Of course 
it is plain that what is sought to be shown is that there was an agree- 
ment or understanding by which demurrage should not be collected; 
but thèse indictments do not set forth an agreement, but are drawn 
in such a way as to amoUnt merely to charging that the railroad has 
not collected certain accrued and proper charges and that the shipper 
has not paid them. The demurrer to each of thèse indictments is sus- 
tained. 

[3] Discrimination re Transportation of Hay (No. D 4-^41). This 
indictment contains ten counts, and may be subdivided into two heads 
— those counts numbered 1 to 5, inclusive, and those numbered 6 to 
10, inclusive. As to counts 1 to 5, inclusive, the indictment sets forth 
that there was an embargo in respect of the transportation of hay, and 
that hay would not be transported for shippers by the Lehigh unless 
a permit or authorization for such transportation was obtained from 
Signer, acting for the Lehigh ; that the Schaefers received such per- 
mits, while others similarly situated did not, even though thèse others 
requested such permits or authorization. 

The mère receiving of permits, unaccompanied by transportation, is 
not a crime under the act ; for the act provides that it is unlawful to 
"offer, grant or give * * * any rebate, concession or discrimina- 
tion in respect to the transportation of any property in Interstate 
* * * commerce." 
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If there is no transportation, the mère giving of a permit is an idle 
act, although the case might be différent if the railroad "offered" to 
transport. 

It is sought to sustain thèse counts because the indictment charges 
that défendants "did knowingly offer" the alleged concession and dis- 
crimination to the Schaefers. Such an argument rdies upon the form 
of words rather than their substance. 

Talce, for instance, count 1 as illustrative. What the indictment 
charges against défendants is that they "did * * * knowingly 
grant" (not offer) to the Schaefers authorizations for 57 carloads of 
hay. The word "offer," where it appears in this and the simiiar counts, 
may therefore he treated as surphisage, or as disregarded, because 
plainly inconsistent with the facts as definitely set forth in the indict- 
ment. The demurrer to the five counts is sustained. 

[4, 5] As to the remaining counts, the points raised by défendants 
go rather to the proof than to the indictment. Transportation pursuant 
to authorizations to one shipper, and déniais to others similarly situated- 
is clearly a violation of the statute. Whether the shippers are similarly 
situated is a question of fact (or possibly of law) to be determined on 
the évidence. If the embargo was illégal, that does not make discrim- 
inatory transportation under it légal. 

Demurrers to counts 6 to 10, inclusive, overruled. 

Discrimination re Transportation of Hay (No. D J^SIfi). As to the 
first five counts, the case is even stronger, if anything, for défendants 
than in No. D 4341. Demurrer to thèse counts sustained. Demurrer 
to counts 6 to 10, inclusive, overruled. 

Défendants may, of course, plead over in those instances where the 
demurrers are overruled. 



UXITED STATES v. METROPOLITAN LUMBER 00. et al. 

(District Court, D. New Jersey. November 30, 1918.) 

1. Carbiers <s=>38 — Offenses— Discriminations. 

Elkins Act, § 1, as amendée! l)y Ilepburn Act (Conip. St. 1916, § SSDT), 
embraces tlie grantinf; or receivln^ of discriminations or concessions, in 
transiwrtation service, irrespective of wliether they in any way aiïect 
transportation rates or eharp;es. 

2. Carriers «©=38 — Offenses— Discrimination». 

The recoipt of discriminiitions or concessions in transportation service 
falls withln the crimlnal provisions of the Ell^ins Act, as amended by 
the Heplmm Act (Coinp. St. 1916, § 8587), altliough they were procured by 
mlsrepresentations, and were tlius granted without ivnovvledge or eonniv- 
ance of the carrier. 

3. Carriehs ©=o38 — Offenses — Indictment. 

Indictments charging violations of the Elkins Act, as amended by the 
Hepbum Act (Comp. St. 1916, § 8597), in that défendants by mlsrepre- 
sentations obtained the transportation of goods on whlch a railroad em- 
bargo had been laid, held to sufflciently allège a discrimination, showlng 
other persons were denled the same transportation service défendants 
enjoyed. 

4. Carriers <S=38 — Offenses — "Shippers." 

One is a "shipper," withln the meanlng of Elkins Act, § 1, as amended 
by Hepbum Act (Comp. St. 1916, § 8597), who, although a consignée, 

^ssFor otber cases see same toplc & KïiY-NUM.BER la aU Key-Numbered DIgests & Indexes 
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exercises sueh direct, control o^er slîi]inien(s of commodities consiffued to 
him by anotlier as enables iiini, by his owii net. to procure for lilmself dis- 
criminations in rei;-pect to trausiiortation service. 

5. Carrieks <&=>38 — Offenses — Discrimi-N'ations — IOmhamgo. 

Wliere défendants l)y niisrepresentalioiis, ('t<-., obtaiued transportation 
desplte a railroad euibarsio, tims vio;;;tiii,i,' tlic iOlkins Act, as ameuded 
by tlie Hepburn Act (Conip. St. 1!)1(!, § S.597), licld, that prosecution could 
not be defeated because the embargo Jiad not l)een submitted to the In- 
terstate Conniicrce Commission and its reasonableuess ascertained and 
adjudicated. 

6. Oarkiëbs i®=389 — CaEiRiage of Goods — KMi!AK(iOi>:s. 

Carriers by railroad hâve the power to lay embargoes for the propef 
conduct of thelr business. 

7. Carriers <g:=>38 — Offexses — Action by Interstate Commerce Commission. 

A prosecution against shippers charged with obtalning discriminations 
in violation of the Elkins Act, as amended by the Hepburn Act (Comp. 
St. 1916, § 8597), cannot be defeated on the theory that the Interstate 
Commerce Commission should iirst hâve determined whether the actions 
of the shippers constitnted violation, because one court might hold they 
did and another they did not. 

8. Carriers <©=523 — Suspension of Interstate Commerce Act— Government 

Opération of Railroads. 

In vlew of the presidential proclamation of December 26, 1917, where- 
by the Président, as a war measure, under the authority of Act Aug. 29, 
1917. assumed control of the rallvi^ay Systems of the country, and in vlew 
of Fédéral Control Act March 21, 1918, held, that the opération of the 
Interstate Commerce Acts, Including the Elkins Act (Comp. St. 1916, §§ 
8563-8604), vi'as not suspended. 

9. Carriers <S=23 — Seizuke of Railroads— Suspension of Interstate Com- 

merce Act. 

While Act Aug. 29, 1917, allowing the Président in time of war to as- 
sume control of the rallway Systems, vvas passed pursuant to the war 
power of Congress, given by Const. art. 1, § 8, held, that a railroad em- 
bargo promulgated under presidential autliority, though giving préfér- 
ence to war material, was nothing more than a régulation incident to 
the pi-oper conduct of the business of railroads, aud the control which 
the Président had assumed. 

10. Carriers <S=s>38 — Offenses — Discriminations. 

Where défendants by misrepresentation obtained transportation serv- 
ice desplte an embargo laid after the Président had assumed control of 
the railroads, held that, as the Elkins Act, etc., was not suspended, and 
défendants obtained a discrimination, prosecution could not be defeated 
on the tlieory that there was no statute making it criminal to fail to 
comiily with the embargo régulation. 

11. Carriers <g=>38 — Offenses — Indictment — Proaiulgation of Régula- 
tions. 

An indictment charging that défendants, in violation of the Elkins 
Act (Comp. St. 1916, § 8.597), obtained a discrimination by securing 
through misreprtisentation transportation service, notwithstanding au 
embargo laid after the Président, under Act Aug. 29, 1917, assumed con- 
trol of railroads, held not defective, on theory that the Président'» assent 
to embargo was not alleged ; it belng obvions he nmst act through agents. 

The Metropolitan Lumher Company and another, the Southern 
Lumber Company and another, the Franklin Litmber Company, the 
Boynton Lumber Company, Ira R. Crouse, and Perrine & Buckelew, 
Incorporated, were severally indicted for alleged violations of Act 
Feb. 19, 1903, c. 708, § 1, as amended by Act June 29, 1906, c. 3.S91. 
On demufrers to the indictments. Demurrers overruled. 

i^z^For other cases see same topic & KBY-NUMBER in ail Keï-Numbered Digests & Indexes 
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Charles F. Lynch, U. S. Atty,, of Newark, N. J., and Andrew J. 
Steelman, Asst.'U. S. Atty., of Jersey City, N. J. 

Robert H. McCarter, of Newark, N. J., for défendant Creuse. 

Osborne & Cornish, of Newark, N. J., for défendants Boynton 
Lumber Co. and Perrine & Buckelew, Inc. 

Harrison P. Lindabury, of Newark, N. J., for défendants Southern 
Lumber Co., David Jacobson, and FrankHn Lumber Co. 

Edward P. Stout, of Jersey City, N. J., for défendants Metropolitan 
Lumber Co. and Jacob Jacobson. 

HAIGHT, District Judge. As the indictments in thèse cases are in 
ail material respects the same, as are also the questions whicli the de- 
murrers to each raise (at least so far as the points relied upon at the 
argument are concerned), the demurrers were argued together, and 
the décision herein announced will apply to ail of the cases. The 
indictments are based on alleged violations of section 1 of the Act of 
February 19, 1903, c. 708, 32 Stat. 847, commonly known as the El- 
kins Act, as the same was amended by the Act of June 29, 1906, c. 
3591, § 2, 34 Stat. 587, commonly known as the Hepburn Act (8 
U. S. Comp. St. 1916, § 8597). Ail are alike in form, and each con- 
tains several counts. 

A summary of the first count of the indictment against the défend- 
ant Grouse will suffice to illustrate what ail set forth. It allèges, in 
substance, that on January 24, 1918. the Pennsylvania Railroad Com- 
pany was a common carrier, engaged in Interstate commerce, and sub- 
ject to the varions acts to regulate commerce; that on that date, "un- 
der the authorization" of the Director General of Railroads, who had 
theretofore been appointed as such by the Président, when the latter, 
on December 28, 1917, took possession of the railroad Systems of the 
country, and "upon the recommendation of the Régional Director, said 
Pennsylvania Railroad Company," because of the extremely severe 
weather, particularly afifecting the opération of railroads crossing the 
Allegheny Mountains, which then prevailed, laid an "embargo against 
the transportation of property, including, among other things, lumber 
not constituting war supplies specifically approved by the War De- 
partment of the United States," over certain of its railway routes, in- 
cluding the points mentioned in the indictment ; that the défendant, 
who was engaged in "purchasing, shipping, and selling lumber" at 
Perth Amboy, in this district, on April 2, 1918, in order to deceive 
the Pennsylvania Railroad Company, and obtain transportation over 
its lines of a carload of lumber from the state of Virginia, where it 
was located, to Perth Amboy, in the state of New Jersey, notwithstand- 
ing the embargo, caused the lumljer to be consigned to "Ira R. Grouse, 
in care of United States Government Quartermaster, Government Or- 
der A-1-1014 U. S. Property G-783-347 at Perth Amboy"; that he 
thereby caused the railroad compa,ny to believe that the lumber con- 
sisted of war supplies specifically approved by the War Department, 
and therefore that the transportation of it was not prohihited by the 
embargo, and to transport it accordingly, notwithstanding the embargo, 
aithoiigh he knew that the lumber was not war supplies specifically 
254 F.— 22 
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approved by the War Department, or other property excepted from 
the opération of the embargo ; that as consignée o£ the lumber, which 
was transportée! under the circumstances before mentioned, in time 
•of war, and while the embargo was in force, he "did knowingly ac- 
cept and receive from said Pennsylvania Railroad Company, a dis- 
crimination in respect to the transportation by said Pennsylvania Rail- 
road Company of said property in Interstate commerce, as aforesaid, 
whereby a discrimination was practiced in favor of said Ira R. Grouse, 
and against the United States and ail other shippers who desired to 
ship lumber and other commodities over said railway route of said 
Pennsylvania Railroad Company — among others" naming various con- 
cerns and individuals. 

In five of the counts (this likewise applies to ail of the indictments) 
he is charged under the same circumstances with having accepted and 
received "a concession in respect to the transportation" of lumbçr, 
"whereby an advantage was given to" him. Stated concisely, the 
charge is that the several défendants, by deceiving the railroad officiais 
as to the character of the shipments, through the device of having lum- 
ber fraudulently consigned to themselves in care of various army of- 
fîcers, or directly to the latter, procured its transportation in interstate 
commerce over the lines of the Pennsylvania Railroad Company, while 
the embargo was in force, and thus procured transportation service 
which the embargo forbade, and which in some instances others, de- 
siring to ship over the same route of the said Pennsylvania Railroad 
Company, were unable to procure because of the existence of the em- 
bargo, thereby receiving discriminations or concessions in respect to 
the transportation of such property in interstate commerce. 

The indictments are attacked on numerous grounds, ail of which, 
however, are fairly embraced wiihin the fundamental objections which 
will hereafter appear. As the acts complained of occurred after the 
Président had taken control of the railroads of the country, pursuant 
to proclamation of December 26, 1917, the objections may be divided 
primarily into two classes : (1) Those which are claimed to exist ir- 
respective of any effect which the President's act may hâve had on 
the Interstate Commerce Acts, and the duties and liabilities of the 
Pennsylvania Railroad and the défendants thereunder; and (2) those 
based upon changes alleged to bave been efifected thereby. I will 
first consider the grounds of demurrer which fall within the first of the 
before-mentioned classes. Hereinafter, when the Elkins Act is spoken 
of, it will be understood, unless the contrary is indicated, that that 
act as it was amended by the Hepburn Act is meant. 

[1] 1. It is primarily contended that section 1 of the Elkins Act — 
the criminal provisions — does not embrace the granting or receipt of 
a discrimination or concession such as the indictments allège that the 
défendants received, a discrimination or concession in transportation 
service exclusively, but contemplâtes only discriminations or conces- 
sions which in some way affect transportation rates or charges. Al- 
though my attention has not been directed to any reported décision 
wherein this précise question has been directly decided, neither it, 
nor some kindred questions to be hereafter discussed, are difficult of 
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solution in the light of the development of the interstate commerce 
législation and the objects which Congress had in enacting it. Sec- 
tion 2 of the original Act to Regulate Commerce of February 4, 1887, 
c. 104, 24 Stat. 379 (Comp. St. 1916, § 8564), provided that it should 
be unlawful for any common carrier to, directly or indirectly, receive 
a greater or less compensation for any service rendered in the trans- 
portation of passengers or property than it charged or received from 
any other person for doing a like and contemporaneous service in 
the transportation of a like kind of traffic under substantially similar 
circumstances and conditions. It will be noted that the section re- 
ferred only to compensation. Sçction 3 (Comp. St. 1916, § 8565), 
however, prohibited the making or giving of "any undue or unrea- 
sonable préférence or advantage" to any person, locality, or any par- 
ticular description of traffic "in any respect whatsoever," and the sub- 
jecting of any such person, locality or kind of traffic "to any undue 
or unreasonable préjudice or disadvantage in any respect whatso- 
ever." The last section is broad enough to embrace a discrimination 
in the matter of transportation service, as distinguished from the com- 
pensation to be paid for such service, and so it has been construed. 
See Interstate Com. Com. v. 111. Cent. R. R., 215 U. S. 452, 475, 30 
Sup. Ct. 155, 54 L. Ed. 280. Section 6 (Comp. St. 1916, § 8569) for- 
bade any carrier to charge or receive a greater or less compensation 
for transportation than the rates, fares and charges specified in the 
tarifïs, which the act required to be filed and published. This sec- 
tion was extended, by the Hepburn Act, to forbid the granting of any 
privilèges or facilities in transportation except such as were specified 
in such tariffs. 

By section 10 (Comp. St. 1916, § 8574) a criminal liahiHty was im- 
posed upon any common carrier who should willfuUy do or cause to 
be donc, or sufifer or permit to be done, "any act, matter or thing in 
this act prohibited or declared to be unlawful, or who shall aid or 
abet therein," etc. By the same section, as amended by the Act of 
March 2, 1889, c. 382, § 2, 25 Stat. 855, it was made a criminal offense 
for a carrier "by means of false billing, f aise classification, f aise weigh- 
ing or false report of weight, or by any other device or means," to 
knowingly and willfully assist or suffer or permit any person to obtain 
transportation for property "at less than the regular rates then es- 
tablished," on the hne of transportation of such carrier. The same 
section, as amended by the act last mentioned, also provided that any 
one for whom, as "consigner or consignée," property should be car- 
ried by a common carrier, who should knowingly and willfully, "by 
false billing, false classification, false weighing, false représentation 
of the contents of the package or the substance of the property, false 
report of weight, false statement, or by any other device or means, 
whether with or without the consent or connivance of the carrier," 
obtain or attempt to obtain transportation for such property "at less 
than the regidar rates then established," should be guilty of a crime, 
as should lik»;wise any person who should, "by payment of money or 
other thing cf value, solicitation, or otherwise, induce or attempt to 
induce any common carrier * * * to discriminate unjustly in his,. 
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its, or their favor as against any other consigner or consignée in the 
transportation of property." 

It will thus be noted that, while the law made it unlawful and crim- 
inal for a carrier to give any unreasonable préférence or advantage or 
to subject any person to an unreasonable préjudice or disadvantage 
in respect to transportation over its Unes, and quite comprehensively 
prohibited and provided penalties for discrimination in the matter of 
compensation for transportation and from departing from the filed and 
published tariffs, it did not prohibit the receipt of discriminations in 
respect to transportation service, strictly speaking, by the shipper, nor 
make it criminal for him to accept transportation at a less compensa- 
tion than was charged to others for a like service, or at less than the 
published tariffs, except when accomplished by false billing or bribery 
or something akin thereto, mentioned in section 10. In this condition 
of the law, the Elkins Act, which bas been well described as "q. 'catch- 
ail' provision for any practice by either carrier or shipper which by any 
device whatever would tend to defeat the purpose of the law" (United 
States V. VacuumÇil Co., 153 Fed. 604 [D. C. W. D. N. Y.]), was 
passed. The provision pertinent to thèse cases is as follows : 

"It sball be unlawful for any person, périmons, or corporation to offer, grant, 
or give, or to solicit, accept, or receive any rebsite, concession, or dlscriminu- 
tlon in respect to the transportation of any pror>erty in interstate or foreign 
commerce by any common carrier subjec't to said act to regulate commerce 
and the acts amendatory thereof wliereby any such property shall by any 
device whatever be transportée at a less rate than that named in the tariffs 
published and filed by such carrier, as is required by said act to regulate 
commerce and the acts amendatory thereof, or vvhereliy any other advantage 
is given or discrimination is practiced. Every person or corporation, wheth- 
er carrier or shipper, who shall, Ijnowingly, offer, grant or give, or solicit, 
accept, or receivc any such rebates, concession, or discrimination shall bo 
guilty of a mlsdemeanor." Comp. St. 1.&16, § 8597. 

The language used is sufficiently broad and comprehensive to em- 
brace a discrimination in transportation service, as well as a discrim- 
ination in respect to rates. The purpose which Congress had iti pass- 
ing the various acts to regulate commerce bas been often stated by 
the Suprême Court. F'or instance, Chief Justice White, in New Haven 
R. R. Co. V. Interstate Com. Com., 200 U. S. 361, 391, 26 Sup. Ct. 
272, 277 (50 L,. Ed. SIS), expressed it as follows: 

"It cannot be challenged that the groat purpose of the act to regulate 
commerce, whilst seeking to prevent uiijust and unreasonable rates, was to 
secure equality of rates as to ail and to destroy favoritism, * * * and 
forbidding rebates, préférences and ail other forms of undue discrimination. 
* * * If the public purpose which the statute was intended to accomplisli 
be borne in mind, its meaiiing beeomes, if possible, clearer. What was that 
purpose? It wasi to compel the carrier as a public agent to give equal treat- 
ment to ail." 

In Armour Packing Co. v. United States, 209 U. S. 56, 72, 28 Sup. 
Ct. 428, 432 (52 L. Ed. 681), Mr. Justice Day said: 

"The Elkins Act proceeded upon broad Unes and was evidently Intended 
to effectuate the purpose of Congress to require that ail shippers should be 
treated alike." 
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See, also, thc remarks on page 80 of 209 U. S. (28 Sup. Ct. 428, 
52 L. Ed. 681). 

In Chicago, Indianapolis & Louisville Ry. Co. v. United States, 219 
U. S. 487, 496, 31 Sup. Ct. 272, 274 (55 I,. Ed. 305), Mr. Justice Har- 
lan said : 

■'Tlie législative departiiiont intended that ail who obtained transportation 
on iiitei-state llneH sliould l)e treated alilw in tlie uiatter ot rates, and thaï, 
nll who availed themselves of the ser\ic('s ot! the riiihvay corapany (with eer- 
taiu specitied exceptions) should he on a plane of equality." 

And in Louisville & NashviUe R. R. Co. v. Mottley, 219 U. S. 467, 
478, 31 Sup. Ct. 265, 269 (55 E. Ed. 297, 34 E. R. A. [N. S.] 671), the 
same distinguished Justice said: 

"But the purpose of Congress was to eut up by tlie roots every forni of dis- 
crimination, favoritism and incquality." 

In United States v. Union Stockyard, 226 U. S. 286, 307, 33 Sup. 
Ct. 83, 89 (57 E- Ed. 226), Mr. Justice Day, in referring to the previous 
décisions of the Suprême Court respecting the purpose of Congress in 
enacting thèse lavvs, said that it was "to require equal treatment of 
ail shippers and to prohibit unjust discrimination in favor of any of 
them," and on page 309 of 226 U. S., on page 90 of 33 Sup. Ct. (57 
L. Ed. 226), he said : 

"It is thc ol).)(>ct of the Interstate Commerce I^aw and the Klkins Act to 
prevent favoritism by any means or do vice whatsoever and to prohii)it prac- 
tices whieh run counter to tlie pvu'poso of the act to place ail shi])p('i's upon 
equal terms." 

Similar expressions in the reported cases could be multiplied, but it 
would serve no useful purpose to do so. Of course, as happens vi'ith 
almost every pièce of remédiai législation, the accomplishment of the 
end sought was reached by degrees, as the practical opération of the 
act and the décisions of thc courts developed deficiencies, and as one 
radical change resulted in a further step in advance. Finally in the 
development of the législative object the Elkins Act was passed, which, 
by its language, seems to be all-embracing, and to cover the loopholes 
which the previous acts left open for discrimination and the exercise of 
favoritism. It also brought within the prohibition of the law many 
acts of the shipper which had not theretofore been criminal; thus 
making the law more effective to accompHsh the object sought. 

It needs no argument to demonstrate that there is fuUy as much room 
for the exercise of favoritism and resulting inequality in the granting 
or withholding of transportation service or facilities as there is in 
the matter of compensation to be paid for such service, for as was 
said by the Interstate Commerce Commission in the matter of The 
New Éngland Investigation, 27 Interst. Com. Com'n R. 560, 616, "serv- 
ice is often of even greater importance than the rate itself." This is 
especiall}^ manifest when there exists an embargo, such as the indict- 
ments in thèse cases allège. Hence, bearing in mlnd that the purpose of 
Congress in passing the Elkins Act was to utterly eliminate every f orm 
or kind of discrimination, favoritism, and inequality, it is quite im- 
possible to believe that when Congress used the broad and compre- 
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hensive language which it did, "whereby any other advantage îs given 
or discrimination is practiced," it intended to cover only advantages 
or discriminations in the matter of rates or compensation for transpor- 
tation service. If discrimination in rates was the only evil aimed at, 
why were the words above quoted added? Discrimination in respect 
to rates had been as completely covered as the English language is 
capable of, by the use of the words "whereby any such property shall 
by any device whatever be transported at a less rate," etc. 

The purpose of Congress being ascertained, and it being apparent 
that to permit discriminations in transportation service would thwart 
that purpose, and the language used in the act being amply sufficient to 
embrace such discriminations, it seems to me that the conclusion is 
irrésistible that such a discrimination as is complained of in thèse in- 
dictments is within the criminal provisions of the Elkins Act. Indeed, 
although he was not passing upon the précise question hère under dis- 
cussion, Mr. Justice Day, in the Armour Packing Co. Case, supra, at 
page 74 of 209 U. S., at page 232 of 28 Sup. Ct. (52 L. Ed. 681), said: 

"For the pénal section is not only aimed at offenses whereby property la 
transported in Interstate commerce at less tlian published rates, but in terms 
eovers the offlering, gi-anting, glvlng, sollclting, accepting or receiving of re- 
bates, concessions or discriminations, 'whereby any other advantage is glven. 
or discrimination Is practiced' In respect of Interstate transportation." 

While the décisions which deal with the right of the government, 
through the instrumentality of the Interstate Commerce Commission 
or the courts, to restrain undue discrimination or préférence in the 
matter of transportation facilities or service, such as Interstate Com. 
Com. v. m. Cent.R. R. Co., 215 U. S. 452, 30 Sup. Ct. 155, 54_L. 
Ed. 280, are not dispositive of the question under considération, which 
has to do with the criminal provisions of the Elkins Act, they do illus- 
trate the spirit in which the acts hâve been construed, and demonstrate 
that any practice which works a discrimination in respect to transpor- 
tation service is within the gênerai scope of the act. I cannot con- 
ceive, therefore, that it can be successfully maintained that Congress, 
when it used the broad language found in the Elkins Act, did not in- 
tend to make it a pénal offense to give or receive a discrimination or 
concession in respect to transportation service or facilities, without 
regard to whether the same in any way affects the rate or compensa- 
tion to be paid therefor. This conclusion seems also to be in harmony 
with the views of Judge Maver, as expressed in his décision in United 
States V. Lehigh Valley Ry. Co. et al. (D. C. S. D. N. Y.) 254 Eed. 332. 

[2] 2. The allégations of the indictments forbid the possibility of 
drawing an inference that the discriminations or concessions which the 
défendants are alleged to hâve received were procured with the knowl- 
edge, acquiescence, or connivance of the carrier. It is défendants' con- 
tention that such knowledge, acquiescence, or connivance is essential be- 
fore the acceptance or receipt of a discrimination or concession is 
criminal under the Elkins Act. While it is admitted that there is noth- 
ing in the act which specifically makes the knowledge or connivance 
of the shipper an essential élément of the crime, yet it is argued that 
the words "to give or grant" are corrélative with the words "to accept 
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or receive," and that a discrimination cannot be accepted or received 
unless it has been given or granted. That is, of course, true ; but it 
by no means follows therefrom that a discrimination may not hâve 
been knowingly received by the shipper and unconsciously given or 
granted by the carrier. 

Bearing in mind the purpose which Congress had in mind in enact- 
ing the Elkins Act, as before set forth, and considering, as will be 
hereafter shown, that a construction such as défendants urge would in 
many cases defeat that purpose, and further bearing in mind that 
one of the ways in vt'hich it was sought to ehminate ail favoritism and 
inequality of treatment was by visiting criminal punishment on those 
who would be the beneficiaries thereof, it would be unjustifiahle, I 
think, in the absence of language from which it can be clearly found, 
to attribute to Congress an intention to limit the opération of the act 
to only such transactions as are consciously participated in by both the 
shipper and the carrier. Such a construction would free from crim- 
inal responsibility both the carrier and the shipper in ail those cases 
where the shipper could, without the knowledge of the cari'ier, secure 
advantages and discriminations in transportation service, by means 
which do not fall within the provisions of section 10 of the Act to 
Regulate Commerce, as it was amended by the Act of March 2, 1889, 
c. 382, § 2, 25 Stat. 855, and the Act of June 18, 1910, c. 309, § 10, 
36 Stat. 539. The provisions of that section, except as to the acts in- 
terdicted in the last paragraph, deal only with the procuring of trans- 
portation at less than the established rates. The last paragraph seems 
clearly to deal only with cases in which the carrier knowingly partici- 
pâtes, or in which an attempt is made to secure the discrimination by 
means which would acquaint the carrier with the object sought. The 
language of that paragraph is: 

"If any * » * person * • * ghall, by payment of money or otlier 
thing of value, solicitation, or otherwige, induee or attempt to induee" 

— any carrier to discriminate in its favor. Under the settled rule of 
construction, the word "otherwise" should be construed to include of- 
fenses which are akin to those specifically mentioned ; that is to say, 
bribery and solicitation, both of which would, of course, necessitate 
acquainting the carrier with the object sought to he accomplished. 
The use of the word "induce" would also seem to lead to the same 
conclusion. Hence, section 10, as amended and supplemented, would 
not cover cases such as thèse or many others which may be readily 
imagined. Moreover, if it was intended to cover, by section 1 of the 
Elkins Act, only the receipt of discriminations which are granted with 
the carrier's knowledge, that part of the act was quite unnecessary, 
because it was for ail practical purposes already covered by the last 
paragraph of section 10 of the Act to Regulate Commerce. It was 
held by the Circuit Court of Appeals of the Sixth Circuit, in Nichols 
& Cox Lumber Co. v. United States, 212 Fed. 588, 590, 129 C. C. A. 
124, that the amendment made to that section by the Act of June 18, 
1910, did not repeal the Elkins Act, because they were aimed at dif- 
férent evils. 
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While the remarks of Mr. Justice Lurton in Mo., Kau, & Tex. Ry. 
Co. V. Harriman, 227 U. S. 657, 671, 33 Sup. _Ct. 397, 57 I,. Ed. 
690 (second paragraph), are susceptible of the inference which the 
government seeks to draw from them, and, if interpreted in that light, 
would fully support the views hère expressed, I am not, owing- to the 
facts of that case, sufficiently persuaded that they may be properly 
considered as an expression of an opinion of the Suprême Court on 
the point in question. I incline to the belief that the court had réf- 
érence rather to the fact that the acts therein referred to produced 
a discrimination which the Elkins Act prohibited, rather than that such 
acts were necessarily criminal under that statute. Nor do I think that 
the remarks of the same Justice in Kans. Southern Ry. v. Cari, 227 
U. S. 639, 652, 33 Sup. Ct. 391, 57 L. Ed. 683 (referred to by counsel 
for one of the défendants), is susceptible of the meaning which it is 
sought to attrihute to it. In speaking of connivance, the court did 
not refer to that as a fact necessary to bring the discrimination or 
préférence within the "act of Congress," but rather referred to the 
effect of connivance of the carrier on the estoppel which underlay the 
décision of the case. 

It is further urged that the views expressed by Judge Holt in United 
States V. N. Y. Cent. & H. R. R. Co., 146 Fed. 298, 303 (C. C. S. D. 
N. Y.), are opposed to those above expressed. It is true that Judge 
Holt said in that case : 

"I think that the offense of giving or receivlng rebutes is such an îiet. It 
requires tlie concurrence of two persons. A rebate canuot be given uuless 
there is some one who agree.s to receive it and who does receive it, and cau- 
not be received unless thei-e is some one who agrées to give it and who does 
give it." 

Thèse remarks may be entirely correct se far as rebates are con- 
cerned (and they related only to rebates), because a rebate (a giving 
back) may very properly imply a consciousness on the part of the 
carrier of what it was doing. That may hâve been the reason for the 
amendment made to section 10 of the Act to Regulate Commerce by 
the Act of June 19, 1910, which prohibits the procuring of refunds by 
false statements and représentations as to vahie, injury, etc., of prop- 
erty theretofore transported. But because it may be that the giving 
and acceptance of a rebate requires the conscious participation on the 
part of the carrier, it does not follow that every discrimination or con- 
cession must also require a like participation. My conclusion there- 
fore is that the receipt of a discrimination or concession such as the 
indictments in this case allège that the défendants received, is made 
criminal by the provisions of the Elkins Act, irrespective of whether 
the carrier consciously and knowingly participated therein. 

[3] 3. The next contention of défendants, in orderly séquence, is 
that the indictments do not allège any such discrimination as is con- 
templated by the Elkins Act, because they do not show that any other 
persons were denied the same transportation service as the défend- 
ants received. In other words, the objection is, as I understand it, 
that the indictments do not allège that any other persons, who caused 
lumber to be consigned in the fraudulent manner that the défendants 
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did, were denied like transportation facilities. The mère statement 
of the proposition would seem to be quite sufficient to réfute its sound- 
ness. In its final analysis it is this : Because the indictments do not 
ailege that others, desiring to avail themselves of transportation service 
while the embargo was in effect, did not attempt to or were vmsuccess- 
ful in inducing the railroad company to beUeve that their particular 
shipments were within the exceptions of the emliargo, wben they were 
not, the indictments do not show that the défendants, who were suc- 
cessful in doing so, received a discrimination. But that, as I conceive 
it, is not the test; but it is whether the défendants received transpor- 
tation of lumber which was not within one of the exceptions of the 
embargo, when others who desired Uke service could not procure it. 
In that view full effect can be given to the décision in United States 
V. Hanley, 71 Fted. 672, 673 (D. C. N. D. 111.), and the indictments will 
still be good. They allège that there were others (who are named, 
including the United States) who desired to avail themselves of the 
transportation privilège which the défendants secured. The necessary 
effect of the allégations of the indictments is that such persons were 
denied what the défendants, by their fraudulent practices, procured. 
If that does not constitute the receipt of a discrimination, it is dif- 
ficult to understand what does. This was the view entertained, I think, 
by the Circuit Court of Appeals of the Sixth Circuit in Hocking Val- 
ley Ry. Co. V. United States, 210 Fed. 735, 745, and 746, subdivision 
8, 127 C. C. A. 285. At the conclusion of the part of the opinion just 
referred to Judge Denison pertinently said : 

"It cannot be npeessar.v that others should hâve Unown of the partlality 
iiud shoTild havo demanfh'd equal treatinent. Snch concessions are naturally 
not made generally known." 

Moreover, when the embargo was laid, every person desiring to 
avail himself of transportation facilities within the area of the em- 
bargo had a right to présume that it would be enforced. I do not 
think, therefore, that it would be necessary, in order to show the re- 
ceipt of discriminations on the part of the défendants, that others had 
actually applied for transportation service similar to that which the 
défendants received, and had been denied it ; it would be sufficient to 
show the promulgation of the embargo, the désire of the others to 
ship, the fact that they did not do so, or attempt to do so, by reason 
of the embargo, and the method by which the défendants procured 
transportation service in violation of the embargo. I think the re- 
marks of Judge Hazel, in United States v. Vacuum Oil Co., 153 Fed. 
598, 607 (D. C. W. D. N. Y.), support this view. The indictment in 
United States v. Hanley, supra, was framed under section 2 of the 
Act to Regulate Commerce, long before the Elkins Act was passed, 
and the objection was that it did not allège that the rebate which had 
been given to the défendant had been denied to others similarly sit- 
uated. The fact that there were other shippers of lumber, who desired 
to avail themselves of transportation facilities while the embargo was 
in force, and who did not do so by reason of the embargo, coupled 
with the means by which the défendants did procure such service, 
readily distinguishes this case from the Hanley Case. 
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Ail that has just been said has référence to a discrimination, strict- 
ly speaking. Some of the counts of the indictment are based on the 
proposition that what the défendants received were discriminations, 
while others proceed on the theory that they were concessions. The 
fact that the indictment characterizes what the défendants did receive 
as "concessions" or "discriminations," as the case may he, does not 
make them such. What the défendants actually received, under ail 
the facts and circumstances, will détermine whether they were conces- 
sions or discriminations. While there undoubtedly is in some classes 
of cases a real distinction between a concession and a discrimination, 
there would seem to be no différence in a case where the act consists 
in conceding to one a transportation privilège which is denied to 
another because of a gênerai rule or régulation. Whether the de- 
fendants in this case received a discrimination or a concession (a dis- 
crimination may readily include a concession) would seem to dépend 
upon whether they secured something which others similarly situated 
could not, without regard to any gênerai rule or régulation, or whether 
they received something more favorable than an established rule or 
régulation, such as the embargo, entitled them to, irrespective of wheth- 
er others were denied the same concession or not. In either case what 
they did receive the Elkins Act forbade them to receive, and made their 
act in receiving it a criminal offense. 

[4] 4. It is further urged that the indictments do not charge a 
crime, because the allégations thereof demonstrate that the défend- 
ants were not "shippers" within the meaning of the Elkins Act. I 
will assume, for the purpose of argument, that only "carriers" and 
"shippers" are within the provisions of section 1, as défendants forcibly 
contend. It is true that the indictments set forth that the défendants 
were "consignées" of the lumber which was transported in violation 
of the embargo ; but they further allège that the respective défendants, 
for the purpose of ohtaining transportation, caused the property to 
be fraudulently consigned, etc. Thus it appears that the défendants 
were the actors in the illégal transactions ; and, so far as the indict- 
ments show, they were the persons to be benefited by the discrimina- 
tions or concessions. The question then is : Were they, under such 
circumstances, "shippers," within the meaning of the act? I hâve no 
doubt that they were. To give to the word "shippers" the narrow 
meaning sought by défendants, and thus to hold that a consignée, when 
a différent person than the consignor, could under no circumstances 
be a shipper, would, in many cases, defeat the main purpose of the 
act. For instance, very f requently the consignée, although he does not 
initiate the shipment, pays the freight, and the goods are in reality 
transported for him. Furthermore, in such cases he is the only person 
benefited by or interested in concessions or rebates. For obvions rea- 
sons, unless the very purpose of the act is to be nullified, such a con- 
signée is a shipper, within the meaning of the act, as he is in fact. 

That it was the intention of Congress that the criminal provisions 
of section 1 should reach consignées under such circumstances, is 
made more manifest when they are read in connection with the last 
paragraph of that section and section 10 of the Act to Regulate Com- 



UNITED STATES V. METROPOLITAN LUMBER CO. 347 

merce, and in the light of the purposes sought to be accomplished hy 
the Elkins Act, as hereinbefore expressed. In the latter section, the 
obtaining of transportation, at less than the regular rates, by either the 
"consignor or consignée," through false biUing, etc., is made a crime; 
and by the last paragraph of section 1 of the Elkins Act, "in addition 
to any penalty provided by" that act, a "consignor or consignée," "for 
whom" property is transported and to whom a rebate is given, is made 
liable to a forfeiture of three times the rebate. Bearing in mind the 
purpose which Congress had in passing the Elkins Act and the com- 
prehensive language used, it cannot be that it was intended to punish 
the consignée only in cases falling directly within those provisions, and 
to leave him unscathed or without criminal responsibility in ail other 
cases, which would undoubtedly constitute the majority. There is no 
conceivabile reason for any such distinction and every reason to the 
contrary. 

The context of the paragraph in which the words "whether carrier 
or shipper" are found must not be overlooked. "Every person or 
corporation, whether carrier or shipper," who knowingly gives, ac- 
cepts, etc., are made thereby guilty of a crime. The use of the words 
"every person" would seem to indicate that Congress never intended 
to limit the application of that part of the act to only such shippers as 
occupy the position of consignors. Hence, without attempting to lay 
down any gênerai rule applicable to ail cases, I think that in a case 
such as thèse, where the consignées, as is alleged, exercised such di- 
rect control over the shipments as enabled them, by their own acts, 
to procure for themselves discriminations in respect to transporta- 
tion service, they are clearly "shippers," within the meaning of the 
act. In such a case the transportation service is really rendered for 
them, not for the consignors, and they are in reality the shippers. 
The view above expressed finds direct support in the remarks of Judge 
Eandis in United States v. Standard Oil Co. (D. C.) 148 Fed. 719, 722, 
and some support, I think, in that part of the opinion in United States 
v. Milwaukee Refrigerator Transit Co., 145 Fed. 1007, 1012 (C. C. 
E. D. Wis.), which deals with the defendant's contention that the El- 
kins Act touched only the carrier and the shipper, and not to the part 
of the opinion which construes the words "parties interested in the 
trafïic," as it does also in the décision of the Interstate Commerce Com- 
mission in St. Louis Terminal Case, 34 Interst. Com. Com'n R. 453, 
460, 461. 

[5, 6] 5. It is further urged that the défendants cannot be prose- 
cuted in the absence of proceedings before or previous action by the 
Interstate Commerce Commission. This proposition seems to be based 
on two théories. It is first claimed that the embargo should bave been 
submitted to the Interstate Commerce Commission, and its reasonable- 
ness ascertained and adjudicated by that body. The obvions answer 
is that the reasonableness of the embargo is not in issue in thèse cases ; 
but the question is whether the défendants bave knowingly received 
a discrimination or concession in transportation service which a strict 
and impartial enforcement of the embargo would not hâve permitted 
them to receive. If the railroad company were being prosecuted for 
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having given, or the défendants for having received, d' ■■riminations 
hy means of or throngh the embargo rather than by violating it, iti 
ail probability the défendants' contention would be well taken, for in 
such a case the question would be whether the embargo was reason- 
able, or whether it produced unjust and unreasonable discriminations 
among shippers. In that event an administrative question would 
probably be presented, which, under the décisions of the Suprême 
Court, must be passed on by the Interstate Commerce Commission pri- 
er to the institution of either civil or criminal proceedings. See Texas 
& Pac. Ry. Co. v. Abilene Cotton Oil Co., 204 U. S- 426, 27 Sup. Ct. 
350, SI L. Ed. 553, 9 Ann. Cas. 1075; Balt. & Ohio R. R. Co. v. Pit- 
cairn Coal Co., 215 U. S. 481, 30 Sup. Ct. 164, 54 h. Ed. 292; United 
States V. Pacific & Arctic Co., 228 U. S. 87, 106, 33 Sup. Ct. 443, 57 
L. Ed. 742 ; Penna. R. R. Co. v. International Coal Co.. 230 U. S. 
184, 196, 197, 33 Sup. Ct. 893, 57 U Ed. 1446, Ann. Cas. 1915A, 315 ; 
Mitchell Coal Co. v. Penna. R. R. Co., 230 U. S. 247, 256, 257, 33 
Sup. Ct. 916, 57 L. Ed. 1472. 

In the cases at bar the défendants are charged, not with having se- 
cured discriminations through or by means of the embargo, but in 
violation of it ; therefore, the reasonableness of the embargo is not in 
question. There would be nothing for the Interstate Commerce Com- 
mission, so far as any action on their part could afFect the issues in 
this case, to pass upon. The distinction between the cases at bar and 
the supposed case is pointed out in Penna. R. R. Co. v. International 
Coal Co., supra, and in Mitchell Coal Co. v. Penna. R. R. Co., supra, 
where the two classes of cases are specifically dealt with, and particu- 
larly in Penna. R. R. Co. v. Puritan Coal Mining Co., 237 U. S. 121, 
131, 35 Sup. Ct. 484, 59 L. Ed. 867, as it is also in Penna. R. R. Co. v. 
Stineman Coal Co., 242 U. S. 298, 37 Sup. Ct. 118, 61 I.. Ed. 316, 
Penna. R. R. Co. v. Sonman Coal Co., 242 U. S. 121, 37 Sup Ct. 46, 61 
L. Ed. 188, and Hocking Valley R. R. Co. v. United States, 210 Fed. 
735, 745, 127 C. C. A. 285 (C. C. A. 6th Cir). The right of a carrier to 
lay embargoes for the proper conduct of its business is not, and I 
do not think could be successfully, contested. This right, whoUy or 
partially, is recognized in nearly ail of the cases last above cited, and 
especially in the décision of the Interstate Commerce Commission in 
Baltimore Chamher of Commerce v. Baltimore & Ohio Railroad, 45 
Interst. Com. Com'n R. 40. If the défendants conceived that the em- 
bargo was unreasonable, or imjustly discriminatory, so far as they 
were concerned, they should hâve ajjplied to the Interstate Commerce 
Commission for its vacation or modification, as was donc in the case 
last cited, rather than to endeavor to évade it, and thus i)rocure a dis- 
crimination over other shippers who were in the same class as them- 
selves. 

[7J It ncxt seems to be contended that the Interstate Commerce 
Commission should first bave determined whether the actions of the de- 
fendants constituted violations of the Elkins Act, because one court 
might hold that they did and another that they did not. This conten- 
tion is based on an entire misapprehension of the doctrine above dis- 
cussed. The proposition that the construction of a pénal statute must 



UNITED STATES V. METROPOLITAN LUMBER CO. 349 

be first submitted to an administrative body before tbe courts can pro- 
ceed to enforce it — and that is what défendants' contention amounts 
to^ — is so utterly without merit as to need no discussion. 

[8, 9] 6. I am now brought to a considération of such of the de- 
fendants' contentions as are based on the proposition that the act of the 
Président in assuming control of the railway Systems of the country, 
by virtue of that part of section 1 of the Act of August 29, 1917, c. 418, 
39 Stat. 645, which authorized him to do so in time of war, suspended 
the opération of the Interstate Commerce Acts, including the Elkins 
Act, while such Systems remained under his control. When the ex- 
pression "Interstate Commerce Acts" is hereinafter used, it will be 
understood as including the Elkins Act. It should be observed at the 
outset that the President's proclamation of December 26, 1917, specifi- 
cally provided that : 

"Uiitil and exeept so far as said director [the Director General of Rail- 
roads] shall from time to time otherwise by gênerai or spécial orders déter- 
mine, such Systems of transportatiou shall remain subjeet to ail existing stat- 
utes and orders of! the Interstate Commerce Commission" 

— and that by section 10 of the subséquent Act of Congress of March 
21, 1918, c. 25, commonly known as the Fédéral Control Act, it was 
provided : 

"That carriers while under fédéral control shall l)e subjeet to ail laws and 
lialjilities as common carriers, whether arising under state or fédéral laws 
or at common law, exeept in so far as may t>e inconsislent with the provisions 
of this act or any other act applicable to such fédéral control or with any 
order of the Président." 

There was no express provision in the before-mentioned Act of 
August 29, 1917, repealing, suspending or providing for the suspension 
of any of the Interstate Commerce Acts ; theref ore, if that act did 
bring about or authorized any such suspension (which I do not attempt 
to décide), it would bave to be implied from the f act that control by the 
Président would be inconsistent with ail or some of the provisions of 
the Interstate Commerce Acts. However, it is clear that the Président 
did not consider that his control was thus inconsistent, because, as 
appears from the above-quoted extract from his proclamation, he spe- 
cifically provided that the railroads should remain subjeet to ail exist- 
ing statutes and orders of the Interstate Commerce Commission until 
the Director General of Railroads should, by gênerai or spécial order, 
otherwise provide. To the same effect is the subséquent Act of Con- 
gress of March 21, 1918. I do not think that it needs any argument 
to demonstrate that if the officiai to whom the law committed the pos- 
session and control of the railroads did not deem such possession and 
control, exeept as occasion might arise thereafter, so inconsistent with 
the Interstate Commerce Acts as to necessitate a suspension of them, 
that any court would be justified in holding to the contrary. Especial- 
ly is that true when Congress by its later act, in effect gave the same 
interprétation, as I think it did, to its prior act. If it be assumed that 
the Président could, by spécial or gênerai order, under either of the 
Fédéral Control Acts, autliorize discriminations in transportatiou serv- 
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ice, among persons similarly situated, o£ other than war material, sup- 
plies, and équipaient, and other commodities essential to the prosecu- 
tion of the war, no such order has been brought to my attention. Thus 
it follows that the provisions in question of the Elkins Act were not 
alïected by the act of the Président in assuming control of the rail- 
roads, and the unlawfulness of the discriminations alleged to hâve 
been received by the défendants was not removed thereby. 

It may be readily conceded that the act, by virtue of which the Prés- 
ident first assumed control, was passed pursuant to the "war power" 
of Congress (article 1, § 8, pars. 11, 12, 13, of the Constitution), as de- 
fendants contend; but that in no way afifects thèse cases, because the 
provisions of thé Interstate Commerce Acts, pertinent to them, were, 
at the time the offenses are alleged to hâve been committed, in full 
force and effect, as I hâve heretofore found. The embargo was not, 
as some of the counsel for the défendants seemed to assume, prom- 
ulgated "under the war power of Congress." Even though it gave 
préférence to war material and supplies, it was nothing more than a 
régulation incident to the proper conduct of the business of the rail- 
roads. The Président had assumed control by virtue of an act passed 
under the war power of Congress ; but the embargo was only an inci- 
dent of the control, in the same sensé that any embargo laid by a car- 
rier, while a railroad was under its control, would he incidental to 
the proper conduct of its business. 

[10] It is further contended that as there was no statute, when the 
embargo was promulgated, making it criminal to fail to comply with 
such "a régulation," the ' défendants' act in violating the embargo 
could not constitute a crime. This contention is based on the assump- 
tion that when the Président took possession of the railroads, the Elkins 
Act was suspended. As I hâve heretofore found that there was no 
such suspension, it of course follows that the conclusion falls with the 
premise on which it is hased. The crime charged is not that the 
défendants violated a régulation, but that they were récipients of dis- 
criminations which the Elkins Act forbade them to receive. 

[11] It is also urged that the railroad officiais were without author- 
ity to lay the embargo, because the railroad had passed under the con- 
trol of the Président, and that the Pennsylvania Railroad was there- 
after, as a corporate entity, powerless to act either in respect to laying 
an embargo or in granting discriminations or concessions. Hence it 
îs argued that the indictments are defective, because they allège that 
the discriminations were received from the "Pennsylvania Railroad," 
and because the embargo was laid by it, notwithstanding that they also 
allège that the embargo was authorized by the Director General. It 
was, of course, intended by Congress that the Président should, in the 
performance of the duties imposed upon him by the Act of August 29, 
1917, act through agents. In the proclamation of December 26, 1917, 
he provided that the Director General of Railroads should perform the 
duties imposed upon him (which were the duties imposed upon the Prés- 
ident, after he had assumed control) "so long and to such extent as he 
shall détermine, through the boards of directors, receivers, officers and 
employés of said Systems of transportation." The embargo, therefore. 
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was laid through the agency which the Président had created, and the 
discriminations or concessions were given or granted by those charged 
by him with the conducting of the Pennsylvania Railroad System of 
transportation, and that is what I construe the indictments to charge. 
They are entitled to receive a fair and reasonable construction. 

7. I think that ail of the objections to the indictment, which need 
more than a passing remark, are embraced within the points that hâve 
been discussed. There are one or two minor ones, of a very technical 
nature, which I think are deserving of no more discussion than that 
I hâve examined them and find them without merit. 

My conclusion therefore is that the demurrers should he overruled. 



JOHN LYSAGHT, Limited, v. LISHIGH VALLEY R. CO. 
(District Court, S. D. New York. December 20, 1918.) 

1. CAniiîERS <g=177(3) — LiABiLiTY or Initial Caeeiek — Interstate Comsœkck 

LaW — "EXISTING Law." 

In Interstate Commerce Act, | 20, as ameniled by Act Jnne 29, 1906, § 
7 (Comp. St. 1916, § S601a), regulatinj? liabllity of initial carriers, the 
proviso that nothing in the section shall deprlve the shipper "of any rem- 
edy or right of ac-tion whicli he bas under the existing law," means the 
eommon law as understood in the fédéral courts, and excludes changes 
niade by state gtatutes. 

[Ed. Note. — For otlier définitions, see AVords and Phrases, First and 
Sec-ond Séries, Existing Law.] 

2. Caehiers <S=>1T7(4) — Liami.ity to Siiippeks — Interstate Coiimekce Law. 

Under Interstate Commerce Act, § 20, as amended by Act June 29, 1006, 
§ 7 (Comp. St. 1916, § 8G04aa), the liabllity of a Connecting or terminal 
carrier for property lost or dainaged while in its custody is the same as 
that of the initial carrier. 

3. Carriers <S=119 — Loss or Property — Défenses — "Act of God." 

Loss or damage to property in course of transportation through explo- 
sion of war munitions, also in transit, cannot be considered in a légal 
sensé an "act of God." 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Act of God.] 

4. Carriers <S=al77(3) — Liability of Initial Carrier — Interstate Commerce 

Law. 

Interstate Commerce Act, § 20, as amended by Act June 29, 1906, § 7 
(Comp. St. 1916, § 8604a), providing that a carrier receiving property for 
Interstate transportation shall be liable for "any loss, damage or injury 
to such property caused by it," is not a limitation of the carriers pre- 
existing comnion-law liability. 

5. Carriers ®=>115 — Liability for Loss of Property — Explosion of Muni- 

tions. 

Compliance by a carrier In the carnage of war munitions with the re- 
quirements of Criminal Code, §§ 232-235 (Comp. St. 1916, §§ 10402-10405), 
does not affect its civil liability in respect to loss or damage to property 
of other shippers through an explosion of such munitions. 

At "Law. Action by John Lysaght, Limited, against the Lehigh Val- 
ley Railroad Company. On demurrer to pleas. Demurrer sustained. 

Demurrer to three pleas interposed to a complaint. 

The complaint alleged: That on June 17, and June 22, 1916, the plaintiff 
caused to be delivered to the receiver of the Missouri, Kansas & Texas Rail- 

©;:3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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way two narlosuTs of spelters to be transferred from Ihe state of Kansas to 
the state of New York for export, cwuRlgned to tlie loin Zinc C<>mi)an.y, >'ew 
York, îuid tliat for each carload the Missouri, Kaiisas & Texas Rallway Js- 
sued a blll of lading in standard form as ai)proved by the Interstate Com- 
merce Commission. That the défendant as Connecting carrier received thèse 
two carloads for the completlon of the transportation thronfîh the states of 
New York, l'ennsylvania, and New Jersey, and to the city of New York. Tliat 
thereafter, and on the .HOtli day of .Tuly, 1916, wiiile in possession of tlie de- 
fendant, and at the port of New York, the carloads were destroyed by lire, 
to the damage of the plaintiff in the sum of .$15,544.23. 

The second cause of action repeats the allégations of the tirst, and adds 
that the loss of the spelters was due to the négligence of the défendant. Tins 
cause of action Is not the subjeet of the présent controvers.y. 

The défendant pleaded, for a first plea: That the spelters were destroyed 
as the natural resuit of certain explosives and munitions of war, lu the coui-se 
of transportation in Interstate and foreign commerce as a necessary incident 
to the great European war, and tliat they exploded without fault of tlie de- 
fendant, for reasons beyond its control. That such explosion was a great pub- 
lic calamity, of wliich both the plaintiff and the défendant were innocent vic- 
tims, and for which the défendant was In no wise responsible. 

The second plea allèges: That the défendant and its Connecting carriers 
were common carriers of freight and passengers in Interstate commerce, and 
as such sub,iect to the Interstate Commerce Aet (Act Feb. 4, 1887, c. 104, 24 
Stat. 379). That the défendant and Its Connecting carriers duly published as 
requlred by law thelr rates, charges, blll of ladlng provisions, and rules and 
régulations for the transportation of freight, including explosives and muni- 
tions of war. That on July 30, 1916, a large aniount of explosives and muni- 
tions of war were in the possession of the défendant at Jersey City, N. J., in 
the course of transportation in Interstate foreign commerce, and that the 
spelters mentioned in the complaint were destroyed without any fault or nég- 
ligence of the défendant, and as the proximate and natural resuit of the ex- 
plosion on the date in question of certain of the aforesaid explosives and 
munitions of war. That the défendant, in the course of its handling and 
transportation, and whlle holding the aforesaid explosives and munitions of 
war, had fully eomplied with ail the re<iuirements of the act of Congress and 
the rules of the Interstate Commerce Commission applicable, as well as with 
its own tariffs, classifications, and bill of ladlng provisions for the transport- 
ing of such explosives and munitions of war. 

The third plea allèges tlie sanie facts as the second, and in addition that the 
damage resulted from certain explosives and munitions of war, which were 
not in the possession or under the control of the défendant, but were on barges 
lying in the waters of New York Bay in the viclnity of defendant's terminal 
at Jersey City, N. J., which were wholly ont of the control of the défendant. 

The défendant by the three pleas raises the following points: First. That 
the "Black Toni explosion," which did immense damage in the neighborhood, 
was a great public calamity, for which the défendant should not be chargal, 
but which should be regarded as an exception to ifs llability as a common 
carrier. That the eonventional rule governing carrier's liability will not witli- 
stand the results of inquiry into the sources of such liabilit.y as found in the 
histor.v of the sub.iect, and that a carrier should not In law be liable therefor. 
Second. That tlie whole subiect is régula ted b.y the Interstate Commerce Aet 
and tliose sections of the Crimlnal Code, S§ 232-2;:i5 (Act March 4, 1909, c. 
321, 35 Stat. 1134 [Oomp. St. 1916, §§ 10402-104051), which re.gulate the <'ar- 
riage of explosives by common carrier. That under thls législation Congress 
bas provided the précautions which, carriers shall exercise, and which, if they 
do, shall exempt thera from responsibility in the carriage of explosives. That, 
furthermore, the llability of a common carrier is only for damages caused by 
it, and does not include any liability for explosions in whldi neither it nor its 
servants can be showu to bave any i>art. Third. That, if the explosion was 
due to materiala not in possession of the défendant, it Is not responsible for 
the same, as in bo aspect can it be said to be caused by the carrier itself. 
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W. K. Post, of New York City, for plaintiff. 

Lindley M. Garrison and Charles A, Boston, both of New York 
City, for défendant. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1,2] This case dépends directly upon the Carmack Amend- 
ment of the Interstate Commerce Law, which the Suprême Court bas 
inany times declared completely to regulate ail the liabilities of common 
carriers engaged in Interstate commerce. Adams Express Co. v. Cron- 
inger, 226 U. S. 491, 505, 33 Sup. Ct. 148, 57 L. Ed. 314, 44 E. R. 
A. (N. S.) 257; Erie R. R. Co. v. New York, 233 U. S. 671, 681, 
34 Sup. Ct. 756, 58 L. Ed. 1149, 52 E. R. A. (N. S.) 266, Ann. Cas. 
1915D, 138; N. Y. & Norfolk R. R. Co. v. Peninsula Exchange, 
240 U. S. 34, 36 Sup. Ct. 230, 60 L. Ed. 511, L. R. A. 1917A, 193; 
Southern Express Co. v. Byers, 240 U. S. 612, 614, 36 Sup. Ct. 410, 
60 L. Ed. 825, E. R. A. 1917A, 197; Southern Railway v. Prescott, 
240 U. S. 632, 639, 36 Sup. Ct. 469, 60 E. Ed. 836; Georgia, Florida, 
etc., Ry. V. Bhsh Milling Co., 241 U. S. 190, 194, 36 Sup. Ct. 541, 
60 L. Ed. 948; Cincinnati, etc., Ry. v. Rankin, 241 U. S. 319, 36 
Sup. Ct. 555. 60 L. Ed. 1022, L. R. A. 1917A, 265; Atchison, etc., 
Ry. V. Harold, 241 U. S. 371, 378, 36 Sup. Ct. 665, 60 L. Ed. 1050. 
The Interstate Commerce Eaw, § 20, as now amended (Act Feb. 4, 
1887, c. 104, 24 Stat. 386, as amended by Act June 29, 1906, c. 3591, § 7, 
34 Stat. 595 [Comp. St. 1916, §§ 8604a, 8604aa]), provides thatan 
initial carrier shall be liable for ail loss or damage "caused by it," 
but that the section as a whole shall not affect "any remedy or right 
of action" which the shipper shall hâve "under the existing law." The 
phrase "existing law" means existing common law as understood in 
the fédéral courts, and excludes changes effected by state statutes. 
Adams Express Co. v. Croninger, supra, 226 U. S. 504, 33 Sup. Ct. 
148, 57 L. Ed. 314, 44 L. R. A. (N. S.) 257; Southern Express Co. 
v. Byers, supra, 240 U. S. 614, 36 Sup. Ct. 410, 60 L. Ed. 825, L. 
R. A. 1917A, 197; Southern Railway Co. v. Prescott, supra, 240 U. S. 
639, 36 Sup. Ct. 469, 60 L. Ed. 836. A Connecting or terminal car- 
rier's liability is subject to the same ruies as the initial carrier's. 
Georgia, etc., Ry. v. Blish Milling Co., 241 U. S. 190, 36 Sup. Ct. 
541, 60 L. Ed. 948. 

[3] The question, therefore, becomes whether the "fédéral law" as 
so understood excuses the défendant in such circumstances as the 
pleas allège. That the explosion of the substances carried by the de- 
fendant can be regarded as in any sensé an "act of God," cannot be 
supported, as that phrase bas always been understood. They were 
inherently unstable compounds, not combined by spontaneous process- 
es of nature, but under human direction, and from no point of view 
could the release of energy attendant upon their i-esumption of sta- 
ble chemical conditions fall within the définition of that phrase. Even 
though the conventional limits of an "act of God" be vague and ir- 
rational, and though there may be still some latitude for interpré- 
tation which did not seek to make the définition turn upon the degree 
254 F.— 23 
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of violence of the éléments, there is a clear différence between the 
acts of the éléments which ail must endure, and the résulta of human 
contrivance like this. If it be urged that the affinity of the disso- 
ciated atoms of an unstable chemical compound be a force of nature, 
the fact is true; but it is quite irrelevant, for the laws of nature at- 
tend every action of man, including even the opération of his con- 
sciousness. The distinction was devised, not for chemists, but for 
common men, and must be read in their ternis. So viewed, the élé- 
ments had nothing to do with the calamity, but only the hand of man. 
Nor can the damage be attributed to any "vice" of the plaintiff's goods, 
however that \Yord be construed. They were injured by the "vice" 
of other goods in the carrier's or others' custody, and not by their 
own. 

[4] If, then, the common expressions of carrier's liability be ac- 
cepted, there is no escape hère for the défendant, and so it insists 
that thèse are only loose and ill-founded formulas, which will not 
endure historical analysis. The answer is, I think, to be found, not 
there, but in the definite purposes of the statute which covers the 
whole subject. There cannot be any doubt, from the latest expres- 
sion of the Suprême Court (Cincinnati, etc., Ry. Co. v. Rankin, 241 
U. S. 319, 326, 36 Sup. Ct. 555, 60 L. Ed. 1022, L. R. A. 1917A, 
265), that section 20 was intended to adopt the carrier's liability 
as it was understood at that time, and that the language of Mr. Jus- 
tice Lurton in Adams Express Co. v. Croninger, 226 U. S. 491, 506, 
507, 33 Sup. Ct. 148, 57 L. Ed. 314, 44 E. R. A. (N. S.) 257, is not to 
be taken as interpreting the phrase "caused by it" as in limitation 
of any pre-existing liability. He was indeed discussing, not that ques- 
tion, but only whether the language extended the carrier's liabilities 
as fixed at common law, which he thought it did not, but that rather 
it implied "a liability for some default in its common-law duty as a 
common carrier." It may, perhaps, be too much to assert that the 
proviso of section 20 incorporâtes unyieldingly the exact status of the 
fédéral common law into the statute in its whole concreteness, yet 
it certainly does affirm in gênerai the liability of carriers so derived 
as a part of the statute itself. Any radical departure from that law 
would violate the fair import of the phrase, and if there is to be any 
such it must be by express act of Congress. So much follows from 
the scheme of the section, which since 1906 bas been obviously mold- 
ed with an eye to the generally accepted liabilities of carriers as a 
foundation for the very spécifie changes prescribed from time to time. 

It is, of course, possible to conceive the common law so incorporated 
to be such only as the courts might after a historical scrutiny accept, 
leaving them free even for radical modifications in the doctrine as 
generally expressed when the language first appeared in section 20. 
But I do not so understand the substance of the matter. Whether 
ill or well founded historically, the exceptions to a carrier's absolute 
liability had come to hâve a classic form, and I do not agrée that a 
nice inquiry into the foundations of the current doctrine was con- 
templated by the statute. The section incorporated what was gener- 
ally accepted in the form in which it had become accepted, and ren- 
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dered irrelevant the conclusions at which historical scholarship might 
arrive as to its justification. The structure of the system created by 
the act presupposed the existing law as then understood, and if it 
bears toc heavily on the railroads their only relief is by an applica- 
tion to the Commission or to Congress. The courts hâve no such 
powers. 

Therefore it seems to me quite beside the mark to engage in the 
examination vv^hich the défendant invites. Moreover, the implicit 
assumption of its case I do not accept, that justice necessarily lies on 
its side. I am aware of no long-accepted convention, which usage 
lias made into an axiom of justice, and which throws a loss like this 
upon the shipper as against the carrier. Each party is quite inno- 
cent, and while it may be that the ordinary risks of ownership should 
fall upon the shipper, it is not apparent to me that the custody of the 
carrier may not be thought to modify those risks as between the two. 
The fact seems rather to be that ail such a priori considérations are in 
vacuo, and that the relative rights of the parties may be only settled 
in the light of the function assigned to the carrier in the économie 
System of the country. That is a matter so obviously out of the 
province of a court and within that of Congress, where the con- 
flicting économie interests may exert their mutual political powers, 
that I need hardly express any opinion upon it, even if I were in any 
position to do so. Whatever may be the debatable limitations of a 
carrier's liability still left open within the accepted gênerai formulas, 
they do not raise any questions hère. 

[5] Sections 232-235 of the Criminal Code do not concern the rég- 
ulation of the carrier's civil liability. They are intended to provide 
against the carriage of explosives generally on passenger vehicles or 
vessels, and otherwise to impose conditions upon such carriage as 
the Interstate Commerce Commission shall prescribe. It may be 
that their violation might entail a civil liability in addition to that im- 
posed at common law, but upon that I need express no opinion. That 
they serve as a limitation upon the common-law liability is not sug- 
gested in the text of the statute, and is not to be inferred from its 
purpose. It in no sensé follows because shipments are lawful, when 
they conform to the rules, that there is no responsibility inter partes 
which arises from their possession. The law has always recognized 
liabilities which do not dépend upon any fault, if that be understood 
to involve a failure to respond to a conventional standard of fore- 
sight. The master's responsibility for his servant is, for example, 
derived from quite another basis. Recently, as in Workmen's Com- 
pensation L,aws, the same principle has again appeared. Now, it 
is true that a carrier is obliged to receive the goods upon fixed terms, 
and cannot escape the liability af ter once engaging in the business ; 
but there is no implication from this that a law which establishes 
minimal requirements for their receipt intends to relieve the carrier 
of any conséquences except those arising from its fault, and in any as- 
pect the Interstate Commerce Law contradicts such a broad resuit. 

The third défense adds nothing to the others, since the carrier's 
liability is not limited to damage arising to goods received, by oth- 
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er goods in its possession. If it would be a désirable innovation so 
to prescribe, it would be an innovation nevertheless. More can be 
said for it than for a similar exception for damage arising from 
goods within the carrier's possession, but it involves a radical read- 
justment of what bas long been accepted, and it is not for the courts. 

None of the pleas is valid in law, and the demurrer will be sus- 
tained. As I understand that the défendant does not wish to plead 
over, no such leave will be granted. 

Demurrer sustained. 



PEU. et al. V. McCABE et al. 
(District Court, S. 1>. New York. Oetober 21, 1!>18.) 

1. Bankbtjptcy iS=3.391(o) — Fédéral Courts — Stay of Suits Against Rank- 

EUPT. 

The power o( a bankruptey court to stay suits afcainst tlie banlvnipt is 
expressly coiifiued to tlie period bt>fore deterniiiiation of discliarffe pro- 
ceediiis's, and a District Court can iiave no wider ])ower to stay suits in a 
State court on an auxiliary bill dépendent upon tlie bankruptcy proeeed- 
ings. 

2. I^-juNCTioN ig=526(5) — Restratning Action — Adéquate Kemedy at Law. 

A debtor, released from his debts by the judgnient of a court having 
jurisdicHon, to avait hlniself of the judffment wlien sued upon a prier 
debt, may plead it as a défense, and it affords no basis for an injunction 
to stay the action. 

3. Equity ig^SlCo) — Mui/riPLiciiY or Suits— Bill "Qxjia Timet." 

A bill "quia timet" is very liniited, and goes to protect an existing pos- 
session which bas been already established once after an attaek at law, 
and whieh is again threatened, thereby tbreateuing such a multiplicity of 
suits as equity will reeognize. 

[Kd. Note. — Foi- other définitions, see Words and Phrases, Second Séries, 
Quia ïimet.] 

In Equity. Suit by Stephen H. P. Pell and others against W. Gor- 
don McCabe, Jr., and others. Decree for défendants. 

Emanuel J. Myers, of New York City, for plaintifïs. 
William St. John Tozer, of New York City, for défendants. 

IvEARNED HAND, District Judge. This complicated bill of com- 
plaint raises a number of questions which I do not find it necessary to 
détermine. For example, had the bankruptcy court any jurisdiction 
whatever in the order of composition to do more as to Thompson than 
to settle claims against the estate? If it had such jurisdiction, did 
it attempt to exercise it quoad Thompson's creditors, who did not for- 
mally accept the composition? Could a composition in any case afïect 
the rights of creditors of Thompson, who was not a bankrupt, who 
offered no composition, and whose creditors were not before the 
court? If so, could it afïect creditors not mentioned in the schedules, 
who did not know of the existence of their claims, because they had 
not yet discovered a fraud practiced upon them by the bankrupts and 
Thompson? Thèse questions ail go to the eiïect of the order or decree 

<g;;:3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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of January 25, 1915, and as, in the view I take, that order must be 
]iieaded in bar in South Carolina, it is obvicaisly more orderly to avoid 
any discussion of them beyond the caution that mjr silence must not 
be taken as intimating that I should answer any one of them in the 
plaintifif's favor. Similarly, I pass the question whether this bill is 
within the ancillary jurisdiction of a court of bankruptcy, or of the 
District Court as ancillary to the court of bankruptcy. 

[1] That the bill cannot succeed as to the bankrupts is too clear 
to justify much discussion. They got a discharge under the order 
of confirmation, and that discharge is a bar to certain of their debtSy 
under section 17. The power of bankruptcy courts to stay suits 
brought against the bankrupt on dischargeable delïts is regulated by 
section lia, and is expressly confined to a period up to the détermina- 
tion of the discharge proceedings. In re Fédéral Biscuit Co., 214 Fed. 
221, 225, 130 C. C. A. 635. By no "auxiliary bill" dépendent upon 
the bankruptcy proceedings does the District Court get a wider pow- 
er to stay suits in a state court than it would hâve had as a court of 
bankruptcy. Indeed, I do not understand that the plaintifîfs so con- 
tend. As to the bankrupts, the bill must in any event be dismissed. 

[2] As to Thompson the position, if I understand it, is this: The 
bankruptcy court, having jurisdiction to release Thompson of bis 
debts, undertook to do so. That release, being an adjudication, is 
property, property within the jurisdiction of the court, and the court 
by ancillary bill will protect it from attack elsewhere by injunction. 
As I bave said, I shall treat the order as though it eflfectively released 
Thompson from such a claim as that set up in the South Carolina ac- 
tion. The first question is whether a judgment releasing a debtor 
can be the basis of a subséquent suit to enjoin the debt. That, I take 
it, is at most only one form of the gênerai question whether the plain- 
tifï bas an adéquate remedy at law. I do not mean that it présents 
the case as strongly as where there bas been a judgment upon a claim 
sued on and a merger, but only that it is no better for the ])laintiff 
than such a situation. Normally, when any défense is available at 
law, he must plead it there. Grand Chute v. Winegar, 15 Wall. 373, 
21 L. Ed. 170. And this applies as well to the défense of discharge 
of the liahility as to any other défense. Fowler v. Palmer, 62 N. Y. 
533; Saunders v. Huntington, 166 Mass. 96, 44 N. E. 127. The same 
rule generally applies when the défense is of merger or estoppel by 
judgment. Chicatro, etc., Co. v. Chicago, 143 111. 641, 647, 32 N. E. 
178; Palmer v. Hayes, 93 Ind. 189; Cray v. Coan, 36 lowa, 296; 
Bowen v. Cent, 54 Md. 555 ; B. & O. R. R. Co. v. Latimer, 118 Md. 
183, 84 Atl. 377; Chicago, etc., Co. v. St. Joseph, etc., Co. (C. C.^ 92 
Fed. 22, 26. Now, it is, of course, true that the right to plead in bar 
may not be snfficient; so much was indicated in Foltz v. St. Louis, 
etc., R. Co., 60 Fed. 316, 322, 8 C. C. A. 635, where the point was 
not raised in time. Field v. Early, 167 Mass. 449, 45 N. E. 917, par 
took of the nature of an interpleader. 

[3] A bill quia timet is in this last category, and the plaintifïs seem 
to suppose that this is such ; but a bill quia timet is a very limited 
afïair. It goes to protect an existing possession, which has been al- 
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ready established once after an attack at law, and which is again 
threatened. In such a case there is threatened such a multiplicity of 
suits as equity will recognize. Hère there lias never been any suit 
at ail between the parties ; at best the défendants are concluded by 
some kind of vague constructive consent, or whatever it may be. 
There is no property in possession of the plaintiffs, whose title bas 
already been assailed and defended ; there is no threatened répéti- 
tion of any issues ever litigated before. It escapes me upon what 
possible theory it is supposed that bills quia timet are pertinent. 

The same observations apply to those other cases cited in quan- 
tity under which courts hâve protected property once in their cus- 
tody from becoming the subject of litigation elsewhere. It is not 
necessary to consider them in détail for they are endless, but they ail 
rest upon the custody, actual or prospective, of a court. Now, a re- 
lease is not property, and, if it were, it would not, under thèse cir- 
cumstances, be property of which the court has taken custody for 
the purpose of distribution. The mère statement of the supposed an- 
alogy shows how remote it is. Whatever rights Thompson got were 
to be used like a discharge, wherever he was sued. There is no pos- 
sible reason why bis supposed release should stand upon any différent 
footing from the discharges in bankruptcy. And there is no escape 
from the conclusion that, if this court draw to itself under the guise 
of an ancillary jurisdiction, every litigation, wherever it occurs, which 
may be commenced against Thompson, the bankruptcy proceedings 
can never come to a conclusion. 

Seeing no ground for équitable intervention, even if ail be true that 
the plaintiffs allège, it follows that the bill is without equity, and as 
such it will be dismissed, with costs. 



BAILEY V. MISSISSIPPI HOME TELEPHONE CO. 

(District Court, M. D. Pennsylvania. December 18, 1918.) 

No. 879. 

1. OosTS <g=5254(l, 5), 258 — B*bdebai, Courts — Costs Awakded on Reversai,. 

Under rule 29, par. 3, and rule 23, par. 7, of the Circuit Court of Ap- 
peals (224 Fed. xix, xvi, 137 C. C. A. xix, xvi), when a judgment is re- 
versed, with, costs, plaintifC is entitled to costa of the appeal, including 
actual cost of printing the record, but not includiji^' cost of printing briefs, 
nor cost of transcript, which must be taxed in the District Count as costs 
in the case. 

2. Costs iS=3247 — Costs Awabded on Reversai,. 

A mandate from the Circuit Court of Appeals, reversing a judgment, 
with costs "in the sum. of $50.10," held not to entitle plaintilï to exécution 
for costs incurred by him in the District Court, but only for costs of the 
appellate proceedings, Including those specified in the mandate. 

Action by John R. Bailey against the Mississippi Home Téléphone 
Company. On rules to set aside writs of fi. fa. and attachment exé- 
cution. Granted conditionally. 

(2;=:5Por other cases see same topic & KBY-NUMI3ER in ail Key-Numbered Digests & Indexes 
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John J. Reardon, of Williamsport, Pa., for plaintiff. 
J. Fred Schaffer, of Sunbury, Pa., for défendant. 

WITMER, District Judge. The plaintiff, John R. Bailey, sued the 
défendant, the Mississippi Home Téléphone Company, in an action 
of assumpsit. The case was tried in the District Court, and plaintiff 
was nonsuited. Upon refusai to take off the nonsuit, he appealed, 

and the Circuit Court of Appeals (252 Fed. 581, C. C. A. ) 

reversed the judgment, with costs, and ordered a new trial. 

On the 12th day of August, 1918, plaintiff filed the foUowing bill 
of costs in the District Court : 

J. P. Tlelfenstein. a wltness diily snbpœnaed in behalf <>î plain- 
tiff and présent at the trial 140 miles ciroular (il; ij<- ?7.00 

4 days' attendance @ 1.50 (i.OO $ 13.00 

Serving subpœna 2.40 

Stenographer'.s feesi (%) for taking, transcribing, and certify- 

inj? te.stimony 55.6S 

Actual cost of printinfc appellant's paper books 104.70 

Clerk's eo,%ts paid l)y plaintiff 11.25 

Marshal's costs paid by plaintiff 9.97 

Cost of appeal bond lO.OO 

Atty. fee in District Court 10.00 

$217.00 

On the 5th day of September, 1918, the mandate from the appel- 
late court, dated the 3d day of September, 1918, was filed in the Dis- 
trict Court. The mandate, inter alia, provides : 

"That the said plaintiff in errer, .Tohn lî. Bailey, reeov(»r against the said 
défendant in error, the Mississippi Home Téléphone Company, in tlie .suni of 
fifty dollars (."jîOO.OO) for bis costs * « « aiid bave exécution therefor." 

The costs appearing upon the mandate and for which Bailey was 
awarded exécution by the Circuit Court of Appeals, are as f ollows : 

Clerk $30.00 

Attorney 20.00 

Total .15.50.00 

Tliereafter Bailey caused a writ of fi. fa. and a writ of attachment 
in exécution to issue for the collection of $267, l>eing the whole 
of the plaintiff's bill filed in the District Court as indicated, plus the 
costs appearing upon the mandate. Thereupon défendant obtained 
thèse rules to set aside the writs. The dispute between the parties 
raises the question as to what costs the appellant is entitled to re- 
cover at this time from the appellee. He insists upon recovering ail 
the costs embraced in his bill filed in the District Court, which upon 
•îxaniination covers ail costs of the plaintiff in the District Court, 
while the Mississippi Home Tele])hone Company contends that the 
appellant is only entitled to recover the costs of appeal, as per the 
award of costs in the mandate, $50. 

[1] The Pennsylvania rule, that costs on a reversai are to abide 
the event of the suit (Wright v. Small, 5 Bin. 204 ; Hamilton v. 
Aslin, 3 Watts, 222; Smith v. Sharp, 5 Watts, 292), does not obtain 
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in tlie fédéra! courts (Berthold v. Burton [C. C] 169 Fed. 495; Jen- 
nings V. lîurton [C. C.] 177 Fed. 603). When jiidgment is reversed, 
with costs, it inciudes ail the costs of the appeal, no matter how or 
when taxable. Berthold v. Burton (C. C.) 169 Fed. 495. 

Rule 29, par. 3, of the Circuit Court of Appeals (224 Fed. xix, 137 
C. C. A. xix) provides: 

"In cases of reversai of any judgineiit or decree in this court costs sliall bo 
allowed to the plaiutiff in en-or or appellant, unless otlierwise ordered by tlie 
court. The cost of the transcrijit of the record froni the court below sliall be 
taxable in that court as costs in the case." 

Under this rule the costs of transcript of the record cannot be taxed 
in the Circuit Court of Appeals, but must be taxed in the court below. 
Lee Injector Mfg. Co. v. Penberthy Injector Co., 109 Fed. 964, 48 
C. C. A. 760. In the same case it is also decided that money paid to a 
surety company for an appeal bond is not taxable as costs in either 
court. 

Rule 23, par. 7, of the Circuit of Appeals (224 Féd. xvi, 137 C. C. 
A. xvi) provides : 

"In case of reversai, afflrmance or dismissal, with costs, the actual cost paid 
for printin.!; the record by the party in wliose favor costs are awarded, and 
the clerk's fee for supervislng the prlntlng, etc., wbere such fee Is paid by 
the party in whose favor costs are awarded shall be taxed agaiust the party 
against whoni costs are given and shall be inserted in the body of the man- 
date or other proper process." 

The cost of printing briefs is not included. Ex parte Hughes, 
114 U. S. 548, 5 Sup. Ct. 1008, 29 L. Ed. 281 ; Kursheedt Mfg. Co. 
V. Naday, 108 Fed. 918, 48 C. C. A. 140; Lee Injector Mfg. Co. v. 
Penberthy Injector Co., supra, 

It will be noted that, while plaintifï's bill filed in this court con- 
tained some items that, as a whole or in part, are allowed as costs of 
the appeal the greater portion of such cannot be so regarded; nor is 
it possible, from the information the bill carries upon its face, to 
détermine to any degree of accuracy vt'hat portion should be allowed. 
The item "actual cost of printing appellant's paper books, $104.70," 
no doubt embraces "the printing of the record," for which, under 
the rule, appellant may recover ; but it is equally certain that it in- 
ciudes as well the cost of his brief of argument, which may not be 
included, as appears supra. And the same also in tum applies to the 
item "Stenographer's fee for taking, transcribing, and certifying tes- 
timony," "Clei'k's costs," etc. 

Under the rule the costs paid the clerk for préparation of the tran- 
script of the record in the court below, while taxable as costs, does 
not include the payment of stenograjîher's fées incurred previous to 
the appeal in taking and transcribing notes of testimony used by the 
clerk in making up the record. The puri)ose and the end to be ob- 
tained by the rules promulgated by the appel late court is to make the 
appellee whole by way of reimbursement for costs necessarily laid 
out in bringing his case before the court when and v^drere he is en- 
titled to relief. The costs so far incurred, previous to the appeal, in 
this court such as "Costs paid marshal," "Attorney's fee allowed in 
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District Court," "Witness fées," etc., are clearly not recoverable 
as costs under the order of the appellate court and its recited rules. 
Thèse will abide the ultimate resuit and termination of the case. 

[2] The orderly way to dispose of this muddle is to hâve the clerk 
tax the costs of the appeal including the costs returned by the clerk 
of the District Court, upon notice to the parties, and if, without ap- 
peal of either party, the costs so taxed, together witli the costs of the 
£i. fa. stayed, are not paid within 30 days of notice to the appellee, 
the défendant herein, the rule to stay is dismissed. If paid, the rule 
is made absolute, and the attachment and interpleader proceedings are 
dismissed. 



SULLIVAN V. NITRATl'^ PRODUCERS' S. S. CO., Limited. 
(District Court, E. D. New York, Noveinber 10, 1918.) 

1. JUDG^rEST i3=812(.'>) — CoNci^usivENESs — Res Judicata. 

Where lilielant had previously lilieled a vesscl in rem for Personal In- 
juries, and tlie vessel liad been claimed by resjiondent througli its agent. 
held, that tlie judgment rendered in the first proeeeding miglit be pleaded 
by respondent as res judicata. 

2. JUDGMENT <S=>713(2) — CONCLUSIVESERS — RES JUDICATA. 

Where the parties to a lilx;! asainst a vessel in which respondent ap- 
peared by its agent and claimed tlie vessel were the sanie as those to the 
second, any issue wbicli could hâve been determined In that proceed- 
ing is res judicata in the later proceeding. 

3. JUDGMEXT <®=588 — CONCLUSIVENESS — RES JUDICATA. 

Where libelant had previously libeled a vessel, and respondent, by its 
agent, appeared and dainied the vessel, held that, as both proceedings 
were intended to enable lit)elant to reeover for jiersonal injuries, tlie 
fact that libelant alleged additional acts of négligence in the second does 
not of itself prevent the first judgment froni being a bar to the second 
libel. 

4. Judgment iS=3812(2) — Conclusivexess — Res Judicata, 

Where a libel in rem, in which libelant sought to reeover for Personal 
injuries, set up as i)art of the damages the expenscs of care while a cure 
was being effet-ted, held, that a judgment dismissing the libel agalnst 
the vessel was a bar to a later libel in pcrsonam against respondent, 
which appeared and claimcHl the vesseî in the flrst proceeding. 

In Admiralty, Libel hy John Sullivan against the Nitrate Producers' 
ateamship Company, Limited, Libel dismissed, 

Silas B, Axtell, of New York City, for libelant, 

Kirlin, Woolsey & Hickox, of New York City (L. De Grove Potter, 
of New York City, of counsel), for respondent. 

GARVIN, District Judge. When this action came on for trial, both 
parties requested the court, before going into the merits, to détermine 
whether the libelant was barred frorn a recovery herein on the ground 
of res adjudicata by reason of a décision of the United States Court 
for the Southern District of New York, upon which a judgment was 
entered on or about July 9, 1917, dismissing a libel filed by the libelant 

(©=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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herein against tlie steamship Anglo-Patagonian, owned by the respond- 
ent. 

The lihelant, a horse handler, one of the caretakers in charge of a 
cargo of herses being carried by the Anglo-Patagonian, en route from 
Philadelphia to France, met with an accident as a resuit of which he 
lost two fîngers of his left hand. For this he brought suit in the South- 
ern district bringing an action in rem, against the Anglo-Patagonian. 
Barber & Company, Incorporated, filed an answer as agents and claim- 
ant of the boat. The libel in that case set forth the particulars of the 
accident and then alleged : 

"Seventli. Tliat by reason of the foresoiiis, your libelaut has been damaged 
In the sum of flve thousand dollars (-fô.OOO.OO)." 

The libel concludes with the following prayer for relief: 

"Wherefore your lihelant prays that process in due form of lavv according 
to the course of this honorable court in causes of adniiralty and maritime 
jurisdiction may issue against the steamshiiJ Anglo-I'atagouian. her tackle, 
apparel, etc., and that ail persons claiming any riglit, title, or interest therein 
may be cited to appear and answer ail and singular the matters aforesaid, and 
that this honorable court may be pleased to decree the paynjent of your libel- 
ant's claim in the sum of five thousand ($5,000.00) dollars, and that said vessel 
may be condemned and sold to pay the saine, and in the event that he should 
fait to prove said vessel was unseaworthy for the reasons aforesaid, that he 
be awarded the expense of his maintenance and cure and wages to the end 
of the voyage for vi'hich he sigiied, and sueîi other and further relief as to the 
court may seem just and proper." 

The présent libel is based upon the same accident, and sets forth 
two alleged causes of action arising therefrom: First, libelant's right 
to recover the reasonable expense of his maintenance and cure $1,000; 
and, second, because of the failure of the respondent and master and 
officers of the ship to provide lihelant with prompt and proper médi- 
cal care and attention, damages in the sum of $3,000 are demanded. 

[1] While the action in the Southern district was in rem and the 
suit at bar is in personam, nevertheless in the former the respondent 
hère appeared through its agents and claimed the vessel. The respond- 
ent may therefore plead res adjudicata. Bailey v. Sundberg (D. C.) 
43 Fed. 81. 

[2] Therefore any issue that was or could hâve been determined in 
the first action is res adjudicata in the case now before the court. 
Beloit V. Morgan, 74 U. S. (7 Wall.) 619, 19 h. Ed. 205; Fish Bros. 
Wagon Co. v. Fish Bros. Mfg. Co., 95 Fed. 457, 37 C. C. A. 146. 

[3] In the second action libelant has alleged additional acts of nég- 
ligence. That of itself does not prevent the first judgment from being 
a bar to the second action. Columb v. Webster Mfg. Co., 84 Fed. 592, 
28 C. C. A. 225, 43 L. R. A. 195, and cases therein cited. 

[4] The décision by Judge Learned Hand in the first action, which 
has not been reversed, disposed of the question of négligence on the 
merits. 

In the suit at bar the libelant seeks to recover in his first cause of 
action the expansés of his maintenance and care. Thèse he sought to 
recover in the action in the Southern district. If he had proved his 
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claim, he might hâve recovered them. The Vestris (D. C.) 252 Fed. 
201. 

The court holds therefore that lihelant's claims are res adjudicata. 
The hbel is dismissed. 



GERSON V. lOWA TBARL BUTTON CO., Inc. 

(District Court, S. T>. New York. Juiie 18, 1918.) 

Teade-Mabks and Tkade-Xames <S=>05(2) — Unfaib Compétition — Pkblimi- 
nary injunction. 

Wliere plaintllï, an indivldvial dealer, in accordance with the New ïork 
statute iiled a certillcate sb.owlng his adoption of the name "lowa Button 
Company" as a trade-name, and défendant, wliith was later Ineorporated 
under tlie laws of lowa, adopted the same in ignorance of plaintlfC's ac- 
tion, held that, as buttons froni fresli-water shells are known to the trade 
as "lowa pearl buttons," and neither party was entitled to the exclusive 
use of the name, plaintiff's motion for a prellminary injunctlon, re- 
straining défendant, which had begun to do business in New ïork, from 
uslng such name, will be denled. 

In Equity. Suit b)' Stanley Gerson against the lowa Pearl Button 
Company Ineorporated. On motion for preliminary injunction. Mo- 
tion denied. 

Emanuel S. Cahn, of New York City, for the motion. 
Joseph A. Arnold, of New York City, opposed. 

MAYER, District Judge. The appHcation is for a preliminary 
injunction to restrain défendant from using the words "lowa Pearl 
Button Company" within the state of New York, or, in any event, 
witliin the county of New York. 

Plaintifif has used the name since December 2, 1913, having filed a 
certificate in the office of the New York county clerk in accordance 
with the statute permitting individuals, as distinguished from corpo- 
rations, to use the désignation of "Company" after compliance with 
statutory requirements and procédure. 

Défendant corporation was organized under the laws of lowa in 
1916, its place of business being in Muscatine, in that state, and, on 
January S, 1917, it obtained the usual certificate of authority to do 
business in the state of New York. 

Bishop, the président of défendant, states that after a careful in- 
vestigation, to ascertain whether the name "lowa Pearl Button Com- 
pany" had been used in the United States, he was unable to find 
that the name was in use. There is no reason to doubt this statement, 
as it is quite likely that such a search would be confined to inquiry 
of state secretaries or like state officiais, rather than of innumerable 
county clerks or similar officiais. According to Bishop, neither he 
nor any one else connected with défendant knew of the existence of 
Gerson's trade-name. 

Gerson is a dealer, and trades, not only in lowa pearl buttons, but 
aiso in other kinds of buttons. Défendant is a large manufacturer 

igssFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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of "lowa," or fresh-water pearl buttons. Nothing in the way of 
vvrongdoing, nor déception, nor unfair trarle methods, is shown against 
défendant. Plaintiff's sole reliance is on the liability to déception and 
confusion which is likely to resuit from the use by défendant o£ a 
name substantially identical with that of pîaintitï's trade-name. 

It is unnecessary to analyze at length the cases which deal with 
this frequently litigated subject, for the motion may be disposed of 
on the authority of Goodyear's India Rubber Glove Mfg. Co. v. Good- 
year Rubber Co., 128 U. S. 598, 9 Sup. Ct. 166, 22 L. Ed. .S3S. 

It seems — rather interestingly — that "lowa pearl button" is a well- 
known product, which lias grown to hâve a name as generic as "cot- 
ton" or "grain," to use the illustration of the Goodyear Case, supra. 
In other words, "lowa pearl button" means a button made out of 
fresh-water shells. According to défendant, about 2? years ago the 
manufacture of pearl buttons out of fresh-water shells originated in 
Muscatine, lowa. Up to that time there had never heen any pearl 
buttons made out of fresh-water shells, in the United States or else- 
where. Machines for frnishing pearl buttons made out of thèse shells 
were invented and developed at Muscatine, where the industry start- 
ed, and the industry has grown large, and especially at Muscatine and 
other towns in lowa. lowa pearl buttons are known exclusively in 
the button trade as the équivalent of sweet-water buttons made from 
shells which are found in streams adjacent to lowa, and many of 
the prominent firms manufacturing fresh-water pearl buttons are lo- 
cated in lowa. 

Under the heading "Button," it is stated in the Hncyclopedia Bri- 
tannica (volume IV, page 891) : 

"Pearl buttons were made (in tlie United Statos) ou a sniall scale in 1.S55, 
but their manufacture received an enornious impetus in the last décade ot 
ttie nineteenth century, when J. F. Boppplo l)e,a;an. at Muscatine, lowa. to 
utlllze tlie unio oK 'nisserliead' shells found alonf,' tlie Mississi))pi. By ino.'i 
the annual output of tliese 'fresh-water pearl' buttons liad rcachcd 11,405,72."! 
gro.ss, wortli .f;i.''>.^9,167, or .'i(i.O ])er cent, of tlie total value of the buttons ))iïj- 
duced in the United States. * * * (See U. S. A. Census Reports 1900, 
Manufacturera, part iii, pp. 315-327)." 

Muscatine, lowa, is mentioned in volume XIX of the same work 

(page 44) as : 

"The cetiter of a pearl-butt.on industry introducod in tSîtl by J. F. Boepplc, 
a German; the buttons beiiifr made from the shells of the fresh-water 
mussel found in tire nei«hborhood. * * * " 

From the foregoing it is plain that neither plaintiff nor défendant 
is entitled to the exclusive use of the name "lowa Pearl Button," 
nor, under the Goodyear Case, supra, can such use be acquired by 
adding the word "Company." 

In any event, whether this conclusion is right or not, a prelimin- 
ary injunction should not be granted. The cause can be tried early in 
the fall, and, meanwhile, an injunction might do great injury to de- 
fendant, if improvidently granted; whereas, there is no showing of 
any real injury to plaintifï at this time, but only a possible injury. 
Défendant has had the certificate to do business in this state under 
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the name complabed of for over a year, and this motion was only 
recently made, and the controversy may be safely left for détermina- 
tion upon the trial of the suit. 
Motion denied. 



UNITED STATES ex rel. DOUGHTT r. HtJNT. 
(District Court, S. D. New York. December 9, 1918.) 

1. Wae <S=332 — Codrts-Maktiai, — Review by Civil Coukts 

A civil court bas no power to interfère wltli the conduct of a court- 
martial, except vi'liere that court bas exceeded its Jurlsdletlon, and, If It 
orlglnally liad jurlsdictlon, It must be shown that, at some point In the 
proceedings under its governing law, It lost such jurlsdictlon. 

2. Wae <S=332 — Coubts-Martiai/— Juiusdicttion. 

That a défendant, on trial for désertion before a court-martial, was 
shown to hâve been in a "haze" or "stupor" at the tlme in question, held 
Insufflclent, under a plea of not gullty, to raise an issue of Insanlty, 
whleh deprlved the court of jurlsdictlon under section 21& of the Manual 
of Courts-Martial. 

Pétition of the United States, on relation of Warren Sandford 
Doughty, directed to Colonel John E. Hunt, for writ of habeas cor- 
pus. Dismissed. 

Sidney Lash, of New York City, for relator. 

Francis G. Caffey, U. S. Atty., of New York City, for respondent. 

LEARNED HAND, District Judge. In this case a writ of habeas 
corpus was issued to the detaining officer of a disciplinary barracks of 
the United States, inquiring into the détention of the relator, Warren 
Sandford Doughty. The respondent justifies under a commitment is- 
suing from the headquarters of the port of embarkation at Newport 
News, Va., on August 24, 1918. This commitment is signed by the 
colonel, chief of staff, and recites the proceedings at which a gênerai 
court-martial convicted the relator for désertion from the army and 
sentenced him to four years at hard labor in the custody of the re- 
spondent. The record on the court-martial has been made a part of 
the papers by way of traverse to the return, and the question comes 
up as to whether the court-martial was without jurisdiction. 

[1] Every one agrées that a civil court has no power whatever to 
interfère with the conduct of a court-martial, except in a case where 
that court has exceeded its jurisdiction. There is no question hère 
but that the relator was within the jurisdiction of the court-martial, 
and that the charge was such as was within the competency of that 
court, so that the sole question which can be raised is whether during 
the conduct of the proceedings the court-martial lost its jurisdiction. 
As we ail know, the cases hâve held that a court does not lose jurisdic- 
tion by any mistake in the gênerai conduct of the cause; you must go 
further, and show that there is some point in the proceedings at which, 
under its constituent law, the court actually lost entire jurisdiction over 
the case. That is a strong position, in any event ; but it has been held 

■ 
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in this case (and by that décision I am bound) that under section 219 
of the Manual of Courts-Martial the court might lose jurisdiction if 
the issue of the mental disease, or derang-ement, of the accused was im- 
ported into the trial. So I am disposing of this case upon that issue 
alone. Was the issue of mental disease or dérangement imported into 
the trial of the case? Did it become an issue? 

[2] The plea was "not guilty," under which, by section 154 of the 
Mianual, évidence of insanity might be admitted. The évidence itself 
was no more than that the accused seemed nervous and not himself 
at the time in question, and it would not hâve justifled any finding of 
mental dérangement; but it is not upon the évidence, but upon the 
assertions of the counsel for the défense, Mr. Lash, that the relator 
now relies. At the time of fîling the plea Mr. Lash said : 

"I Intend to show from my testiroony that three days prior to the prisoner's 
coming to Texas he was in a mental stupor." 

In opening he said: 

"I hope to show that he had been acting peculiarly, sort of stupor like. 
• * * He was hazy, and did not know what he was doing. While in Tex- 
as, he did not realize he was there." 

This language is indeed consistent with mental dérangement, but it 
is not of itself necessarily an assertion of mental dérangement. Of 
course, if the word is to be taken to include every form of confusion 
of the mental faculties, perhaps it would include so much ; but it is 
not reasonable to give it such a wide scope. The purpose of the sec- 
tion appears to me to require the distinct assertion that the accused 
was suffering from some form of mental disorder to which normal 
people are not subject. Any one may be in a "haze," or a "sort of 
stupor like," whose moral responsibility is not affected in any way 
which the criminal law will recognize. If the jurisdiction of a court 
is to be ousted, while it may not be necessary to challenge that juris- 
diction formally, the condition upon which it ceases must be distinctly 
raised. It must appear that the disorder is not one which is consistent 
with what healthy people are subject to ; it is an issue of disease, not 
of a variation from the complète possession of one's powers. I own 
that the distinction is not susceptible of accurate définition, because the 
fact of mental dérangement is not so definable; but for that very rea- 
son the issue should be presented with certainty, else an accused can 
secure two trials upon vague assertions of some temporary diminution 
in the clarity of his mind. This was not what the section intended ; 
the issue must be of the existence of the "necessary criminal mind," 
as the later parts of the section show. It is clear that the court did 
not understand that the accused's responsibility was at issue, in this 
sensé, or beyond the gênerai palliation of his offense. It is also clear, 
from Mr. Lash's summing up, that he did not suppose that his client 
was criminally irresponsible, in such sensé as relieved him in gênerai 
of moral responsibility. 

I hâve assumed throughout that the issue, within the meaning of the 
section, involves only the formai issues as made, either by the plead- 
ings or by subséquent assertion. This does not necessarily follow. 
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especially when a défense such as insanity may be put în without fur- 
ther plea, under the plea of "not guilty." I do not, therefore, neces- 
sarily mean that the case is to be determined, except by the évidence 
actually adduced. The évidence of mental dérangement was, however, 
even slighter than the assertions of counsel, and upon either aspect the 
court-martial had jurisdiction. 
The writ is dismissed. 



In re JOHN B. ROSE OO. In re ROSE BRIOK CO. In re OORNELIi 

STEAMBOAT CO. 

(District Court, S. D. New York. December 26, 1918.) 

1. AdmibaLcTï <S=»57 — Abrest — Belkase — Re-aerh:st. 

Whlle nonnally a vessel, once arrested and discharged, may not be re- 
arrested for the same cause of action, yet If the stipulation was entered 
into Improvldently, or through fraud or mistake, the court may order a 
new an-est; so, whcre vessels llbeled for towage service were released, 
they may be re-arrested on an amended libel setting forth other items, 
provlded such items constitute separate causes of action, but not If the 
Items which were omltted from the original libel were part of the several 
breaches of a single contract, 

2. Admibalty <3=57 — ^Abbest — Re-aebest. 

The rule that a Tessel, once arrested and dlscharged, may not b* 
re-arrested for the same cause of action, unless the stipulation was en- 
tered into improvldently, or through fraud or mistake, is designed to 
eompel the libelant to state his cause once for ail, and the mistake, etc., 
must go to the supposed value of the vessel to warrant re-arrest. 

In Admiralty. Libels against certain canal boats, which were 
claimed by the John B. Rose Company, the Rose Brick Company, and 
the Cornell Steamboat Company. On libelant's motion to amend the 
libel and re-arrest the boats. Motion to re-arrest denied. 

The case came up on a motion to amend a libel in rem against cer- 
tain canal boats for towage charges and to re-arrest the boats. The 
original libel set forth a séries of charges for towage of the several 
boats at différent times; they were arrested, and released on stip- 
ulations for the amounts claimed. It then transpired, as this pétition 
a.iserts, that the libelant had, "through error and the inadvertent 
omission of items," erroneously stated the amount of the claims, and 
that there were due largely increased bills for towage. 

Kirlin, Woolsey & Hickox, of New York City (Victor W. Cutting, of 
New York City, of counsel), for libelant. 

George E. Hargrave, of New York City, for claimants. 

LEARNED HAND, District Judge. [1,2] Normally a vessel, 
once arrested and discharged, may not be again arrested for the same 
cause of action. The Union, 4 Blatchf. 90, Fed. Cas. No. 14,346; 
The White Squall, 4 Blatchf. 103, Fed. Cas. No. 17,570; The Thaïes, 
3 Ben. 327, Fed. Cas. No. 13,855; Id., 10 Blatchf. 203, Fed. Cas. 
No. 13,856; The William F. McRae (D. C.) 23 Fed. 557; The Mu- 
tual (D. C.) 78 Fed. 144. There bas always been a condition imposed 
upon the rule that if the stipulation was entered into "improvldently," 
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or through "fraud or mistake," the court might order a new arrest, 
and Justice Clifford approved that condition in U. S. v. Ames, 99 U. S. 
35, 25 Iv. Ed. 295. I hâve no doubt that it exists. It was extended in 
The I. F. Chapman, 241 Fed. 836, 154 C. C. A. 538, by the Circuit 
Court of Appeals for tire P'irst Circuit to a case where, in a libel for 
Personal injuries, the libelant later raised his damages, and upon trial 
recovered more than he had originally claimed. The circumstances 
justifying the re-arrest were held in that case to be matter of dis- 
crétion for the District Court, and an order was affirmed, tliough the 
first stipulation covered the damages then claimed. 

In the case at bar there is no suggestion that the sum fixed in the 
stipulation was wrong through "fraud or mistake," nor was the 
amount "improvidently" reached. The trouble was in stating the 
original items in the libel. Apparently some of the towage services 
were omitted; at least, that is the more reasonable explanation of 
the language. Each of thèse may hâve constituted a separate cause 
of action, being by separate contract. If so, I know of no obliga- 
tion on the part of the libelant to join them ail in one libel. In such 
case it would not be as though they had constituted several breaches 
of a single contract. If they really are each several separate engage- 
ments, I think the rule does not apply. 

If, on the other hand, the errors were those of incorrect statement 
of the amount of the several services, I apprehend that the rule 
would prevent any re-arrest. It is designed to compel the libelant 
to State his daim once and for ail, and to discharge the vessel finally 
of the lien, and the mistake or the like, as I read the cases, must go 
to the supposed value of the vessel, not to the statement of the claim. 
The I. F. Chapman, supra, does, indeed, extend the rule further; 
but the cases in this circuit do not go so far. 

Hence, if the libelant had a séries of independent contracts, so that 
it need not hâve joined ail in one libel, I see no objection, by way of 
amendment hère, to allow them to be set up and to allow a re-arrest ; 
but, if the correction be in the amount of the several services orig- 
inally pleaded, I shall not allow it. The papers do not show thèse 
facts, and the motion to re-arrest must be denied, but with leave to 
file further afïidavits, if the libelant be so advised. 
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PEOPLB OF POKTO RICO et al. v. AMERICAN R. CO. OF PORTO RICO. 

(Circuit Cowrt of Appeals, First Circuit. December 4, 1918.) 

No. 1321. 

1. Tbreitories <©=»20 — Instjlab Possessions — Porto Rico — Poweks oï liEO- 

ISLATIVE ASSEMBLT. 

Under Organic Act of Porto Rico (Act Gong. April 12, 1900) establishing 
a civil governinent, and which créâtes a législative assembly, witli au- 
thorlty extending to "ail matters of a législative character not locally 
Inapplicable" (section 32 [Comp. St 1916, § 3781]), thc exclusive control of 
the Interstate Commerce Commission over railroad rates did not extend 
to local tarlffs of the intra-island railroads of Porto Rico, but such con- 
tre! vi'as vested In the législative assembly. 

2. Statxjtes <g=>56 — Insitlab Possessions — Pobto Rico — Validity of Lég- 

islative ACTS. 

Under Organic Act of Porto Rico (Act Cong. April 12, 1900) § 31 (Comp. 
St. 1916, § 3780), requirlng ail lavi^s enacted by the législative assembly 
to be reported to Congress, which reserved the power to annul the same, 
It is to be presumed, in the absence of proof to the contrary, that a law 
was so reported and that It was acqulesced In by that body. 

3. Carriers <S=»1 — Power — Régulation of Rates — Statuts of Porto Rico. 

Act Porto Rico March 12, 1908, § 7 (Comp. St. 1913, § 344), making it un- 
lawful for a railroad company to charge other or différent rates than 
those specified in a tarift schedule approved by the executive councll, 
■was within the powera of the législative assembly and valid. 

4. Carriers ©=518(6) — Violation of Régulations — Rates — Injunction. 

The violation by a railroad company of a statute of Porto Rico regu- 
latlng rates affords ground for Injunctlve relief, and the fédérai District 
Court for Porto Rico, where it bas Jurisdiction of the parties, bas power 
to grnnt such relief. 

Appeal f rom the District Court of the United States for the District 
of Porto Rico; Peter J. Hamilton, Judge. 

Suit in equity by the People of Porto Rico and others against the 
American Railroad Company of Porto Rico. Decree for défendant, 
and complainants appeal. Reversed. 

Col. Edward S. Bailey, Asst. Judg^e Advocate General, of Washing- 
ton, D. C. (Howard L. Kern, Atty. Gen., on the brief), for appellants. 
Francis H. Dexter, of San Juan, P. R., for appcllee. 

Before BINGHAM and JOHNSON, Circuit Judges, and Air 
DRICH, District Judge. 

^ AlyDRICH, District Judge. [1] The central and substantial ques- 
tion in this case is whether, at the time in question, the supposed regu- 
latory provision of section 7 of an act of the législative assembly of 
Porto Rico dated March 12, 1908, and entitled "Public Service Corpo- 
rations" (Comp. Stat. Porto Rico, p. 72), was operative and prohibi- 
tive of railroad rate raising without the consent or approval of the 
executive council of Porto Rico, and we think it was. 

The Act of Congress of April 12, 1900, c. 191, 31 Stat. 77, entitled 
"An act temporarily to provide revenues and a civil government for 
Porto Rico, and for other purposes," now known as the Foraker Act, 

^=jFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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and recognized as the Organic Law of the island, created a local lég- 
islative assembly, to consist of two houses, and designated the two 
houses thus constituted as "the législative assembly of Porto Rico," 
and provided the manner in which the members should be elected. 

As Congress might well do, under its plenary power in respect to 
territories and possessions of the United States (Clinton v. Engle- 
brecht, 13 Wall. 434, 441, 20 L. Ed. 659; National Eank v. Yankton 
County, 101 U. S. 129, 25 L,. Ed. 1046; Mormon Church v. United 
States, 136 U. S. 1, 10 Sup. Ct. 792, 34 L. Ed. 481; Dorr v. United 
States, 195 U. S. 138, 24 Sup. Ct. 808, 49 L. Ed. 128, 1 Ann. Cas. 697), 
it broadly and plainly delegated local législative powers to the assembly 
which it thus created. The purpose is gathered from sections 8, 14, 
15, 27, 32 (Comp. St. 1916, §§ 3755, 3762, 3763, 3776, 3781), and from 
the rather gênerai scope of what was intended as an organic luw, cre- 
ating a temporary civil government to be administered under the aus- 
pices of the United States, and we think the plan of government con- 
templated that the législative assembly which it created should take 
the initiative in respect to questions like those relating to local f reight 
rates. Indeed, through section 32 of the act it is expressly declared 
"that the législative authority herein provided shall extend to ail mat- 
ters of a législative character not locally inapplicable." 

In a period in which considérations of public policy required gov- 
ernment restraint and control in respect to railway rates, and acting 
under supposed delegated authority to legislate with respect to such 
a subject, the assembly of Porto Rico through the act of March 12, 
1908, which was an act for the régulation of public service corpora- 
tions in Porto Rico, through section 7, declared that — 

"It shall be unlawful for any publie corporation to ctiargo, demand, coUect 
or receive a greater or less compensation for anj' service performed l).y it tlian 
is specified in the tarifl: or schedules, nile.s and régulations approved by the 
executive council." Comp. Stat. Porto Rico, p. 72. 

The railroad in question was a New York corporation and was oper- 
ating a railway in Porto Rico, and although it had theretofore submit- 
ted its schedules to the executive council, rather than to the Interstate 
Commerce Commission, and had been going along under a schedule of 
freight rates which had been approved by the executive council of 
Porto Rico, without authority from that body, and while its pétition 
for permission and authority to increase its schedule of rates was pend- 
ing before it, put into effect a schedule of freight tarifïs for the trans- 
portation of sugar cane and its products, which increased the rates 
twenty per cent, above the schedule which had been approved and un- 
der which it had been operating. And the Porto Rican executive coun- 
cil thereafter, in the pending proceeding of the railroad for permission 
to increase, ordered that no change should be made without its ap- 
proval. 

Upon the gênerai question as to what of the gênerai laws, if any, 
and upon the question as to which of the acts of Congress having par- 
ticular référence to a civil government in Porto Rico were exclusively 
operative and effective there, there was considérable discussion at the 
arguments in respect to the character of the relation which the island 
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of Porto Rico sustains to the United States — whether it is that of a 
territory or that of a possession. 

In Downes v. Bidwell, 182 U. S. 244, 21 Sup. Ct. 770, 45 L. Ed. 
1088, which was a customs case, and in Kopel v. Bingham, 211 U. S. 
468, 29 Sup. Ct. 190, 53 L. Ed. 286, which was a case for the extradi- 
tion of a fugitive criminal, the relationship of Porto Rico apparently 
is not recognized as that of a territory fuUy incorporated into the 
United States. In Dorr v. United States, 195 U. S 138, 24 Sup. Ct. 
808, 49 L. Ed. 128, 1 Ann. Cas. 697, it was decided that the Philippine 
Islands were not incorporated into the United States, and it was said 
that until territory ceded by treaty has been incorporated into the 
United States, it is to be governed under Congress, without the restric- 
tions which are imposed upon it when passing laws for the United 
States as a political body of states in union. 

To sustain its contention tliat jurisdiction of the Interstate Com- 
merce Commission was exclusive in the island of Porto Rico under 
the gênerai provision of section 14 of the Foraker Act of x\pril 12, 
1900, which déclares that the statutory laws of the United States, not 
locally inapplicable, hâve the same force and effect in Porto Rico as 
in the United States, the appellee chiefly relies upon American Rail- 
road Co. v. Birch, 224 U. S. 547, 32 Sup. Ct. 603, 56 L. Ed. 879, and 
American Railroad Co. v. Didricksen, 227 U. S. 145, 33 Sup. Ct. 224, 
57 L. Ed. 456. 

The first of thèse was a case under the Employers' Liability Act (Act 
April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. 1916, §§ 8657-8665]), 
and the décision was upon the ground that the act expressly applies to 
Porto Rico, and this, as we understand, was upon the theory that the 
act by its terms not only included ail common carriers in the states, in 
the territories, the District of Columbia, the Panama Canal Zone, but 
"other possessions of the United States." Thus the décision was based 
upon the scope of the statute rather than upon any strict interprétation 
of the question whether Porto Rico is a territory of the United States, 
or a possession. 

And in the second of thèse cases, that of Didricksen, involving the 
question whether the Safety Appliance Act of March 2, 1903 (Act 
March 2, 1903, c. 976, 32 Stat. 943 [Comp. St. 1916, §§ 8613-8615]), 
was in force in Porto Rico, though it did not expressly extend to pos- 
sessions, it was held that it was ; and upon the ground that, while it 
was not in ail respects a territory, that its organization was in most 
essentials that of political entities known as territories, and upon the 
theory, as we suppose, that the Safety Appliance Act related to the 
same subject-matter as that covered by the Employers' Eiability Act, 
which expressly extended to Porto Rico, and was in aid of the pro- 
tection to lif e and limb sought to be afiforded through législation upon 
the subject of the liability of railway common carrier employers. Nor 
do we consider the Alaska Case, 224 U. S. 474, 32 Sup. Ct. 556, 56 L,. 
Ed. 849, in point, because that involved a continental situation, and a 
territory acquired by purchase, and a continuous carriage f rom the state 
of Washington to a point within Alaska — a territory which, by an 
act providing for its government, was designated as one which was to 
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constitute a civil and judicial district, the crovernment o£ which should 
be organized and administered as was provided by the act. Moreover, 
the opinion in that case was written hy tlie same justice who handed 
down the opinion in the Employers' Liability Case, 224 U. S. 547, 32 
Sup. Ct. 603, 56 L. Ed. 879, a month later, in which the Alaska Case 
was not referred to as having any bearing. 

We do not consider, however, that the solution of the question 
whether Porto Rico is in ail respects a "territory" of the United 
States, in the strict sensé, or whether it is "a possession of the United 
States," in the strict sensé in which that term is used, would be alto- 
gether controUing upon the question of statutory construction involved 
in this case. It is not so much a question whether Porto Rico is, or is 
not, a "territory" of the United States, to be regarded critically, as an 
apt question, to be decided with légal exactness under refining rules, 
as it is the broader and more substantial question, whether, under the 
actual situation of remoteness, and the character of the relationship, 
Congress intended to carry the Interstate Commerce Commission pow- 
ers to the island, to be exercised independently and exclusively of the 
local assembly. 

Porto Rico is at least a "possession," and th-'^ugh its organized 
governraent, and under the Organic Act of April 12, 1900, bas many 
of the essentials of those political entities known as territories, but, 
notwithstanding that, the substantial fact remains that it is an insular 
pièce of ground, with a considérable population, many miles at sea and 
widely separated from the states and territories of the government 
which is charged with the responsibility of seeing that there is a civil 
government in the island. Therefore, without much regard to a re- 
finement of the cpiestion as to which it is, it is the fact that it is an 
msular possession, or an insular territory, whichever it is, far removed 
from physical relations viàth other territories, and possessions, and 
with no physical relation to any of the states — with no Interstate, inter- 
territorial, or interpossession railroads, and the fact that the législa- 
tion of Congress and that of the local insular assembly had référence 
to such a situation, one in which the railroads were not operated be- 
yond the boundaries of the island, which bears upon the question 
whether the Interstate Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 
379), through no expression of its own, but under the gênerai provi- 
sion of section 14 of the Act of April 12, 1900, that the statutory laws 
of the United States, not locally inapplicable, shall bave the same force 
and effect in Porto Rico as in the United States, should be accepted 
as comprehensively applying to such local conditions as are in question 
hère, and to the exclusion of the comprehensive local législative power 
delegated by Congress to be exercised under its eye and suhject to ex- 
pressly reserved power to approve or annul. 

The District Court seems to hâve accepted the décisions in the Did- 
ricksen Case, 227 U. S. 145, 33 Sup. Ct. 224, 57 U. Ed. 456, and the 
Birch Case, 224 U. S. 547, 32 Sup. Ct. 603, 56 E. Ed. 879, as a ground 
for reasoning, and as quite controlling, that the gênerai provision of 
section 14 of the Act of April 12, 1900, carried bodily to Porto Rico 
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Ihe Interstate Commerce Act and the exclusive jurisdiction of the 
Interstate Commerce Commission. 

Section 14 expressly qualifies itself by excepting laws locally inap- 
plicable and as "here'inbefore" or "hereinafter" otherwise proyided, 
and in view of the scope of the whole act and of the manifest inten- 
tion to give the local government a broad power in respect to législa- 
tion upon local subjects, we cannot accept the view that Congress in- 
tended exclusive Interstate Commerce Commission jurisdiction over 
local railroad rates in Porto Rico, or that the Suprême Court décisions 
referred to support that idea. 

There is a wide différence between the question of congressional 
intention involved in the exercise of the national function to prdtect 
life and limb, like that in the Employers' Liability and the Safety 
Appliance Acts — like that in the Bill of Rights of the Jones Act in re- 
spect to the protection of life and literty against undue process of 
law, or that of the Kopel Case, 211 U. S. 468, 29 Sup. Ct. 190, 53 
Iv. Ed. 286, which was for the extradition of a fugitive criminal — ■ 
and that of the intention involved in the question whether the Organic 
Porto Rican law, under its gênerai terms, intended exclusive Interstate 
Commerce Commission control over the local tarift's of the intra-island 
railroads of Porto Rico. 

This gênerai view, however, in respect to différence of sub j ect-mat- 
ter, is quite independent of, and aside from, the broad distinction be- 
tween the apt words of the Employers' Eiahility Act, which expressly 
carry it to ail possessions of the United States, and those of the gênerai 
provision of section 14 of the Organic Law, which, it is contended, 
under an intention to be inferred, gave the Interstate Commerce Com- 
mission exclusive control over the subject of the railway rates of the 
insular possession in question. 

Under the circumstances, and considering the Organic Act as a whole, 
we think the intended and comprehensive congressional délégation of 
législative power in respect to local conditions would include subject- 
matter like that of local railway rates, and would control as against 
the contention that the Interstate Commerce Commission was clothed 
with exclusive jurisdiction through the force of the gênerai terms of 
the same act, which are without any suggestion of a particular intent 
to carry such jurisdiction to the railroad affairs of the insular situation. 

Indeed, the original idea of fédéral control and fédéral régulation 
was based upon physical Interstate and interterritorial relations and 
upon Connecting lines, conditions under which local interruptions im- 
pair the efficiency of the paramount fédéral right to regulate commerce 
between the states and territories. There is no such fédéral right or 
fédéral responsibility as between the people of the island of Porto 
Rico and their local railroads, and upon this gênerai view, in respect to 
the question of the intention of Congress under the Organic Act, and 
after misunderstandings and discussion had arisen as to its scope, and 
as to the jurisdiction of the Interstate Commerce Commission, it is 
quite significant and something that must be considered that, through 
subséquent législation, Congress declared, through the Act of March 
2, 1917, c. 145 (39 Stat. pt. 1, p. 964) § 38, that the Interstate Com- 
merce Act shall not apply to Porto Rico. 
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The leading theory of ail the cases, on wliich the appellee relies, in 
support of the idea of the exclusive jurisdiction of the Interstate Com- 
merce Commission, is that the power of régulation and control of In- 
terstate commerce and interstate railroads is a fédéral power, and it 
having been asserted that it becomes parmount to, and exclusive of, 
interférence under state and territorial governments. But it mtist be 
observed that thèse cases (Hke Southern Ry. Co. v. Reid, 222 U. S. 
424, 436, 437, 32 Sup. Ct. 140, 56 h. Ed. 257 ; Southern Ry. Co. v. 
Reid & Beam, 222 U. S. 444, 447, 32 Sup. Ct. 145, 56 L. Ed. 263 ; 
Southern Ry. Co. v. Burlington Lumber Co., 225 U. S. 99, 32 Sup. 
Ct. 657, 56 L. Ed. 1001 ; Southern Ry. Co. v. Railroad Com'r of In- 
diana, 236 U. S. 439, 446. 447, 35 Sup. Ct. 304, 59 L. Ed. 661 ; Erie 
Ry. Co. V. People of the State of New York, 233 U. S. 671, 34 Sup. 
Ct. 756, 58 Iv. Ed. 1149, 52 E. R. A. (N. S.) 266, Ann.Cas. 1915D, 138) 
proceed upon the idea that fédéral control is exclusive, because Con- 
gress has asserted the right, and because fédéral control bas occupied 
the field. They thus hâve no particular weight, first, because states 
(except as explained in Minnesota Rate Cases, 230 U. S. 352, 33 Sup. 
Ct. 729, 57 E. Ed. 1511, 48 E- R. A. (N. S.) 1151, Ann. Cas. 1916A, 
18) might regulate tariffs before the right of fédéral control was as- 
serted, and second, and more particularly, because, as we interpret the 
Organic Law, fédéral railway rate control in the new possession of 
the Island of Porto Rico, where of course there were no questions as 
to state control, was intended through the instrumentality of the Porto 
Rican Assembly, under the supervision of Congress exercised through 
its plenary right, in respect to fédéral territories and possessions, which 
was expressly reserved. 

The subject of the local freight rates of a remote insular possession,_ 
or territory, railroad is not one suggestive of inhérent necessity of 
régulation and control by a continental commission like that of the In- 
terstate Commerce Commission, and while not doubting the paramount 
right of control by the United States, which we think was asserted 
under the Organic Act of April 12, 1900, through its délégation of 
législative power and of its reserved right of supervision, we see noth- 
ing in any of the laws indicating an intention of Congress to make it 
a subject of exclusive Interstate Commerce Commission régulation. 

It is quite possible that conditions might be created in the island of 
Porto Rico through corporate and business relations which would 
make its intra-insular railroad business an interterritorial, or an inter- 
possession business, as by Connecting with other territories or posses- 
sions, and one justifying fédéral législation extending right of régu- 
lation to the Interstate Commerce Commission, but that no such ex- 
igency exists under présent conditions is something to be considered 
upon the question whether Congress intended, either through the gên- 
erai provisions of the Foraker Act or through the provision of the 
Hepburn Act to carry the functions of the Interstate Commerce Com- 
mission to the intraterritorial transportations of the island. 

Neither a statutory enactment like that creating Interstate Commerce 
Commission jurisdiction in the territories of the United States, nor one 
like the statu te in amendment carrying jurisdiction from one point in 
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a territory to another point in the same territory, should be accepted 
as including a remote insular possession like that of Porto Rico, though 
its relations to the United States are somewhat those of a territory, 
unless there are apt words or cogent circumstances to show such a lég- 
islative purpose. The character and circumstances of Interstate Com- 
merce Commission jurisdiction and the situation of the island of 
Porto Rico do not support the idea of any such congressional purpose. 

It is contended by the petitioners that the intricacies of the com- 
mercial relations between the states and territories of continental Unit- 
ed States do not apply to Porto Rico in its isolated position, and that 
seeking remedy in respect to its railway rates through the remote in- 
terstate commerce tribunal would be inconvénient, expensive and op- 
pressive, and we regard that as something to be considered upon the 
question of congressional intent. 

There is no reason why Congress as the suprême and paramount lég- 
islative body may not legislate broadly with référence to the liability 
of employer railway common carriers in the possessions of the United 
States, if it sees fît to do so. That Congress had delegated quite a 
measure of initiatory législative power to the local Assembly of Porto 
Rico, to be exercised subject to its approval, furnishes no reason for 
saying that Congress may not consistently establish a uniform rule in 
respect to employer liability to be administered alike in Interstate con- 
ditions and throughout ail the territories and possessions of the United 
States, and it is difficult to see that the exercise of such right to estab- 
lish a uniform rule in respect to life and limb, under a law which 
expressly includes "possessions," furnishes any reason for saying that 
it carries the idea that Interstate Commerce Commission jurisdiction 
shall go to Porto Rico under gênerai laws which in ail probability did 
not embody that idea. Employer liability, under a fédéral statute like 
that we are discussing, designed to protect life and limb, would be 
ascertained and established under a uniform rule founded upon a prin- 
ciple, while railroad rates, from their nature, could not be uniform or 
governed by a single principle. They necessarily dépend upon local 
conditions, and there is thus no analogy between the two subjects in 
the législative sensé. 

It is true that the Act of June 29, 1906, c. 3591 (34 Stat. pt. 1, 
p. 584), which is now known as the Hepbum Act, and which was an 
amendment of the act of 1887 to regulate commerce, extends the ter- 
ritorial jurisdiction of the Interstate Commerce Commission and ex- 
pressly makes it apply to transportations "from one place in a territory 
to another place in the same territory," but although thèse words are 
apt in respect to territories incorporated into the United States and 
intratransportation therein, we do not think they were apt with re- 
spect to a possession like that of Porto Rico whose status at most was 
only that of a quasi ten-itorial relationship. 

At the time of the Foraker Law and the Hepburn Law, and even as 
late as 1911 and 1912, when the Birch and Didricksen Cases were 
decided in the Suprême Court, whether Porto Rico was a territory of 
the United States, within the meaning of that term, was questionable — 
something in uncertainty and doubt — and, as has been seen, it is con- 
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tended that thèse acts apply to Porto Rico, because of the gênerai term 
"territory," but, under the most favorable view of this contention, Porto 
Rico was only a territory of quasi territorial organization and relation- 
ship, and so the gênerai term "territory" does not expressly include 
Porto Rico, as did the term "possession" in the Employers' Liability 
Act, and, under the circumstances, "territory," as used in thèse stat- 
utes should not be broadly construed for the purpose of including a 
possession, or a quasi territory, whose relationship was that which 
the island of Porto Rico sustained to the United States. 

In the Birch Case,_224 U. S. 547, 32 Sup. Ct. 603, 56 L. Ed. 879, 
the Employers' Liability Act was held operative in Porto Rico, because 
the act applied to common carriers in the territories, the District of 
Columbia, the Panama Canal Zone, and expressly to the "possessions" 
of the United States, and a contention in respect to the Safety Ap- 
pliance Act raised the question whether that act, which did not ex- 
pressly include "other possessions of the United States" and only 
expressly applied to carriers by railroad in territories and the District 
of Columbia, extended to Porto Rico, and the Suprême Court, treating 
that contention as one presenting a serious controversy, did not dé- 
cide whether the Safety Appliance Act was in force in I-'orto Rico. 
In the Didricksen Case, 227 U. S. 145, 33 Sup. Ct. 224, 57 L. Ed. 456, 
the relationship of the island to the United States was discussed, with 
the observation, in effect, that while it was not a territory incorporated 
into the United States, that it had most of the essentials of those en- 
tities known as territories ; but we infer f rom the reasoning of the 
opinion that the real ground on which the case turned was that the 
rights involved under the Safety Appliance Act were incident to the 
subject-matter and the rights involved in the Employers' Liability Act, 
which did by its terms extend to Porto Rico as one of the possessions 
of the United States, rather than upon the distinct ground that it was 
a territory in the ordinary sensé in which that term is used in lég- 
islation in gênerai. At least we think we would not be warranted in 
accepting thèse décisions as meaning that the term "territories," when 
used in congressional législation with référence to the gênerai sub- 
ject of commerce, woidd carry the exclusive jurisdiction of the Inter- 
state Commerce tribunal to an island whose relationship is that of 
Porto Rico. 

In the Act of June 29, 1906 (Hepbum), which we are discussing, Con- 
gress was dealing with states and territories of the United States, and 
with waterways in them, and between them and foreign countries, and 
its only departure f rom that idea was to the District of Columbia, which 
it designated by name, although it is a distinct United States entity, 
and is, in fact, territory within the United States. Thus when Con- 
gress departed from what in the ordinary acceptation would be under- 
stood as covered by the gênerai législative désignation of states and 
territories, with the view of including an entity not understood to 
be a territory in the gênerai acceptation of that term, like that of the 
District of Columbia, it expressly named it, though it is in fact, while 
not having the relationship of a territory of the United States, both 
a pièce of territory and a possession belonging to the United States, 
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therehy indicating the purpose, when departing from the term "terri- 
tory," as something having a well understood législative meaning, with 
the idea of including a pièce of territory, or a possession not usually 
known as a territory, to expressly designate it. 

We think if Congress had intended by this act to carry the powers 
of the Interstate Commerce Commission to Porto Rico that it would 
hâve said so as it did of the District of Columbia. It is highly proba- 
ble, and quite safe, we think, to assume that Congress did not view 
Porto Rico as a territory in the sensé in which it was legislating, and 
was without the slightest thought that it was legislating with référence 
to the internai affairs of Port Rico and the local railway rates of that 
remote insular possession. 

And in addition to thèse views, which we hold under gênerai rules 
in respect to interprétation, there is the subséquent declaratory inter- 
prétation and expression of congressional intent in what is known as 
the Jones Act, to which we hâve referred, designed to provide a civil 
government for Porto Rico, which déclares that the Interstate Com- 
merce Act and its amendments shall not apply to Porto Rico. Act 
March 2, 1917 (39 Stat. pt. 1, p. 964) § 38. 

'Moreover, it is not understood that the Interstate Commerce Com- 
mission bas asserted any authority in Porto Rico, other than to make 
orders in respect to safety appliance devices on Porto Rican railroads, 
and thèse were after the décisions in the Birch and Didricksen Cases, 
and before this statute declaring that its jurisdiction should not apply 
to Porto Rico, 

[21 By section 31 of the Act of April 12, 1900 (Comp. St. 1916, § 
3780), the Organic Law under which the local statute in question was 
passed by the Porto Rican Assembly, it was provided that ail laws en- 
acted by that body should be reported to the Congress of the United 
States, which reserved to itself the power and authority, if deemed ad- 
visable to annul, and the législative assembly of Porto Rico enacted 
that the secretary of the island should promulgate ail laws enacted by 
the législative body. Comp. Stat. Porto Rico, p. 512, § 55 (section 
2726). 

Under thèse provisions and under such circumstances, it is to be 
presumed, we think, in the absence of proofs or suggestion to the con- 
trary, that the local Porto Rican législation was reported to Congress, 
or, at least, that Congress was cognizant of such législation, and in the 
absence of affirmative action by that body, that there was congression- 
al acquiescence. Clinton v. Englebrecht, 13 Wall. 434, 446, 20 L. Ed. 
659; Camou v. U. S., 171 U. S. 277, 287, 18 Sup. Ct. 855, 43 L. Ed. 
163; Tiaco v. Forbes, 228 U. S. 549, 557, 558, 33 Sup. Ct. 585, 57 
L. Ed. 960; Baca v. Perez, 8 N. M. 187, 42 Pac. 162. 

The conclusion is that the Porto Rican Public Service Act of March 
12, 1908, was a législative law warranted under the authority dele- 
gated by Congress ; that it was a valid enactment and is controlling 
until disapproved by Congress under its paramount and expressly re- 
served right of supervision; that its efîectiveness was not superseded 
or impaired by the original Interstate Commerce Law of 1887, or as 
amended hy the Act of June 29, 1906, known as the Hepburn Act, and 
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that this is so both because they are inapplicable under tlie présent 
condition of affairs in the island, and because Congress never intended 
that they should be operative there. And the conclusion in respect to 
the Act of March 2, 1917, known as the Jones Act, is that it neither 
superseded nor impaired the Porto Rican Act of March 12, 1908, be- 
cause section 57 declared that the laws of Porto Rico then in force 
should continue until amended or repealed by the Législature. 

It is true that the Porto Rican Assembly subsequently passed a law 
December 6, 1917 (2 Laws of Porto Rico, 432), with respect to public 
service companies, creating a public service commission, and one which 
provided for its powers and for control over public service companies, 
but it is not suggested that there is anything expressly repealing sec- 
tion 7 of the Act of March 12, 1908. On the contrary, the idea of the 
act is that railway schedules shall not only be just and reasonable, but 
in conformity with the régulations and orders of the commission, and 
indeed. it is expressly provided by section 23 of article 5 of the act 
that ail rates and charges filed by the extinct executive council shall 
continue and be in full force until modified or repealed by the com- 
mission. 

Quite likely this act of the Porto Rican Législature of December 6, 
1917, has no controlling force upon the questions involved in this pro- 
ceeding, and it is referred to merely to show that there is nothing in 
the présent Porto Rican situation which is inconsistent with the idea 
that railroads shall submit to local législative régulations created un- 
der the authority of the United States, or with the idea that section 7 
is still operative so far as concerns the décision of the questions in this 
case. 

[3, 4] This is an equity proceeding prosecuted by the Attorney Gen- 
eral of Porto Rico in behalf of the people and the executive council of 
the island, and one which was removed f rom the local district court of 
San Juan to the District Court of the United States for the District of 
Porto Rico, upon the ground of diverse citizenship. It was removed 
by the défendant railroad upon the allégation that the amount in con- 
troversy, which it would lose if the relief prayed for by the plaintiff 
was granted, exceeded the sum of $3,000; and the court to which it 
was removed, having adéquate power under its own comprehensive 
equity jurisdiction, not by virtue of the local statute in respect to 
injunctions, may well establish the rights involved and afford relief 
according to the usual course of equity, as generally administered in 
the United States courts. 

We hâve in this case questions relating to matters publici juris and 
the relief sought is an injunction (and perhaps other reliefs, like re- 
covery of unauthorized rates) upon the ground that the railroad was 
operating under a rate schedule, and was demanding from members 
of the public, tariff transportation rates in open défiance of a regula- 
tory law. This is plain ground for injunctive relief, and neither the 
penalty provision of the local law, nor any supposed remedy by way 
of forfeiture, excluded or limited the jurisdiction of the United States 
District Court (In re Debs, 158 U. S. 564, 584, 592, 593, 15 Sup. Ct. 
900, 39 L- Ed. 1092) to enjoin against publishing and demanding rates 
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in disregard of the rcquirements of section 7 of the local law ; and in 
the circumstances, it is not seen that any other remedy, either at law 
or in equity, would be reasonably adéquate. 

Holding the view that we do as to the operativeness of the Porto Ri- 
can Act of March 12, 1908, there seems to be no occasion for discussing 
the emergency provision of that law, and this results because the sub- 
stantial relief sought, that of protection to the people of Porto Rico 
against unauthorized and unlawful rates, may be had through injunc- 
tion under their original bill by virtue of the force of section 7 of the 
Porto Rican law, quite independent of its emergency provision in re- 
spect to temporary and tentative reliefs, and quite independent of the 
proceedings and findings under the amended bill. 

The decree of the District Court dismissing the bill should be va- 
cated, in order that there may be an injunction which should be con- 
tinued until the défendant railroad has complied with the regulatory 
provisions of the Porto Rican law, and for further proceedings, if any 
are necessary, not inconsistent with this opinion. 

The decree of the District Court is revcrsed, and the case is re- 
manded to that court with directions to issue an injunction, and for 
further proceedings not inconsistent with this opinion; and the ap- 
pellant recovers costs of this court. 
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(Circuit Court of Appeals, Fourtli Circuit. October 10, 1018.) 

No. 1605. 

1. Appeal and Bkbok <S=3l008(2) — Review — Finding of Facts bt Trial 

Court. 

In an action at law tried to the covirt by consent, every finding of fact 
made by ttie court, baving reasonable support in the évidence and 
tending to support the iudgment, Is bindlng on the reviewdng court. 

2. CoNSTiTUTioNAL Law <S=3l75, 249, 311 — Obligation or Costbacts — Rules 

OF Evidence — Due Prooess — Equal Protection. 

As there is no vested right in the rules of évidence, the gênerai princi- 
ple is tliat the obligation of a contract is not impaired, nor due process 
of law nor the equal protection of law denied, by a statute making a fact 
proved presumptlve évidence of another, and since the Législature may 
create the presumption where it did not before exist, it may by re- 
pealing the statute dcstroy the presumption. 

3. Taxation ©=>7SS{2) — Tax Ueeds — Prima Pacie Evidence. 

Statutes making tax deeds prima facie évidence of the legallty of the 
proceedings under which tliey were made hâve been universally sustained. 

4. Taxation <&=>788i2) — Tax Deeds — Peesumptions — Repealinq Statutes. 

Despite Code Va. 1904, § 6, held that Act March 14, 1914 (Laws Va. 
1914, c. 100), repealing Act March 13, 1912 (I^aws Va. 1912, c. 235), making 
deeds recorded prier to ISOâ prima facie évidence that ail requiremeuts 
had been complied with, destroyed any riglits which a purchaser duriug 
the life of the act of 1912 from one claiming under deeds recorded prior 
to 1865 rnight bave acquired; the Législature being entitled to change 
rules of presumption, and the Code section protecting only substantive 
riglits, etc. 

^— _ ^ ___^ _, , _^_^_ 

®=5For other cases eee Bame topic & KBY-NUMBER in ail Koy-Numbered Digests & Indexes 
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5. Taxation ©=379(5(1) — Tax Deeds — Oot.t.atekal Attacic. 

As a plaintiff in ejeetment, clalniiiii; uiidcr a tax (llle lias tlie burflen 
of provliig such title, au objection to the lesality of tlie tax deeds under 
wlilcli plalntifC claimed was not a collatéral attack on the deed. 

6. Taxation <S=37S9(4) — Action on Tax Titi.e — Buhden of Proof. 

A plaintiff In ejectraent, who relies on a tax title may be reqnired by 
défendant In possession to prove due exécution of the power under wliicli 
the deed was made. 

7. Taxation <S=378S(8) — ^Tax Deeds — Pkesumption. 

Both tlie authentlcity and validity of a tax deed may be Inferred from 
long possession under it, with such failure of the alleged defaulting tax- 
payer to assert his title as to show acquieseeuce or estoppel. 

8. Taxation ®='78S(8) — Peestjmptiok — Validity of Tax Deeds. 

Under the Virginia rule that a presumption of the validity of a tax deed 
does not arise, unless there has been possession for such length of 
tlme as would présume any other link in the chain of title, évidence held 
insuflicient to warrant a presumption of the validity of a tax sale under 
which plaintiff deraigned title. 

9. Taxation ig=3773 — Tax Deeds — ^Recitals — Effect. 

The récitals in an ancient tax deed do not prove Its authentlcity or 
validity, and are not sufflcient to show compliance with the law. 

10. Taxation <S==>615 — Sale of Pbopekty — Mandaïoey Statute. 

The provisions of Act Cong. Jan. 9. 1815. as amended by Aet Mardi 
3, 1815, providlng for sale of land for nonpayment of direct t-axes, and for 
assessnient, are mandatory, beeause designed to protect the taxpayer. 

11. Taxation <®=>855 — ^Fobfbiture of Dands — Tax Titles — "Just Title" — 

"JusT Claim." 

Plaintiffs In e.1ectment, who asserted that the title of the original own- 
er of land west of the AUegheny Mountalns had been forfeited to the state, 
and that their predecessors took title under Act Va. 1842, § 3, held not 
entitled to recover; their predecessors not haviiig "jost title," which 
means a title good against ail the world, or a "just daim," which means 
a claim that would be good, but for the parmnount rlght forfeited to the 
state, etc. 

[Ed. Note. — For other définitions, see Words and Phrases, Fîrst and 
Second Séries, Just Claim ; Just Title.] 

12. Taxation <S=>855 — ^Fobfeiture of I.and — Presumption. 

There is no presumption of forfeiture of land to state for nonpayment 
of taxes. 

13. Taxation <g=3851 — Nonpayment — Land — Statui-e Declabino Fobfeitubb 

l'UBLICATION. 

WhiIe*"ordlnarlly provisions for the publication of statutes are dlrec- 
tory. .vet as the only notice to defaulting taxpayers of the impending for- 
feiture of their land under Act Va. 1808 (2 Kev. Code, 1819, p. 528), was 
the publication of (he statute ju-ovided for iu section 2, no forfeiture can 
be declared were such publication wiis not lind as provlded. 

14. Adverse Possession (S=;>1C(3) — Land in State of Na'1'1'1!e. 

It is settU'd in Virginia that there eau be no adverse possession of 
land in a state of nature, but aetual possession of part of a single tract, 
under a junior patent, extends to the entire patent, induding the portion 
still in a state of nature. 

15. Adverse Possession iS=3joi — Constructive Possession — Adjoining Pab- 

CELS. 

Where several parcels are granted by dilîei'ent patents to the saine 
person, and are sa situated that they are covered by an unbroken bonn- 
dary, they are regarded as forming one tract, and aetual adverse posses- 
sion, for the statutory period, of any portion of tlie one tract thus foruicd 
from sevei-al extends to the entire boundary, and perfects the title to ail 
separate tracts so eonsolidated. 

©=»Por other cases see saine topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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16. Advkrse Possession <Sc:3U>fl(4) — Effective Tossessiox — Liens. 

Liens existiiif; on laud lire lost by possession for tlie statutory perlod 
adverse to the owiiei', so the tax lien of the state is destroyed wliere an 
adverse occupant liolds the land for the statutory period, though forfei- 
ture be dechired bofore the adverse oceupancy ripeiied into tltle. 

In Error to the District Court of the United States for the West- 
ern District of Virginia, at Lynchbtirg; Henry Clay McDowell, Judge. 

Action of ejectment by the Virginia & West Virginia Coal Company 
against Green Charles and others. There was a judgment for défend- 
ant Charles (251 Fed. 83), and plaintiff brings error. Afïirmed. 

S. B. Avis, of Charleston, W. Va. (J. L,. Jeffries, of Norfolk, Va., 
on the brief), for plaintiff in error. 

Barnes Gillespie and William H. Werth, both of Tazewell, Va. 
(E. M. Fulton, of Wise, Va., G. W. St. Clair, of Tazewell, Va., C. C. 
Burns, of Lebanon, Va., G. E. Penn, Jr., of Bristol, Va., Hager & 
Stewart, of Ashland, Ky., Chase & Daugherty, of Grundy, Va., and 
Chapman, Peery & Buchanan, A. S. Higginhotham, and Greever, Gilles- 
pie & Divine, ail of Tazewell, Va., on the brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. On January 14, 1915, the Virginia & West 
Virginia Coal Company commenced this action of ejectment against 
Green Charles and about 1,250 other défendants for 146,109% acres 
of land called the "Hagan Survey" or "Pearson Survey," excepting 
from its claim, however, 11 described tracts lying within the boundaries 
set out. On the plea of not guilty the District Court by consent tried 
without a jury the issue of title to the particular tract claimed by 
the défendant Green Charles, containing 673.52 acres, and found in 
favor of the défendant. 

The plaintiff 's claim of title was as follows: 

(1) Patent, Noveniber 10. ]7»5, from state of Virginia to Richard Smyth 
and Heni-y Banks, for 200,000 acres. 

(2) Tax deod, Noveniber 3, 1823, from W. D. Taylor, collecter of direct taxes 
of L'nlted States, to Wm. Lamb, of 200,000 acres of Richard Smyth and 
Henry Banks. 

(3) Wiil of Wm. Lainl>, prol)ated March 5, 1827. 

(4) Deed, Larab's exetaitor to .Tosepli Hagan and Sarah PureelL 

(5) Deed, February 7, 1S39, Sai-ah Pureell to James Culbertson. 

(6) Decree of circuit court, October 6, 1856, in case of Joseph Hagan v. 
James Culbertson, directing coraraissioners to convey to Hagan interest of 
Culbertson. 

(7) Deed, August C, 18.Ô7, Morrison, commissioner, to Joseph Hagan. 
(S) Deed, April 4, 1871, .Toseph Hagan to l'atrick Hagan. 

(!>) Deed, Noveniber 8, 188.3, Patrick Hagan to Frederick Pearson. 

(10) Tax deed, February 17, 1!)0.">, Dennis, clerk, to Buchanan Company of 
lands Ijought by state for delin(nient taxes of Frodericlc Pearson. 

(11) Deed, Buchanan Company to A^irginia & West Virginia Coal Company, 
April 2, 1914. 

Def endant's claim of paper title was as follows : 

(1) l'atcnt, llay 1, 18(;l, state of A'irgiuia to Sllas Ratliff. 

(2) Deed, I)eceml)er S, 180(5, Ratlilt's heii-s to Mai-garet Justice. 

(3) Deed, May 24, 1910, John W. and ilargarct Justice to Green Charles. 

«gzsFor other cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
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The défendant also claimed by adverse possession. 

[1] Every finding of fact made by the District Court, having rea- 
sonable support in the évidence and tending to support the judgment, 
is binding on this court. 

We consider, first, whether any error of law entered into the finding 
of the District Court that the plaintifif failedto connect itself with the 
patent of 1795 to Richard Smyth and Henry Banks. There was no 
sufficient extraneous évidence of the exécution of a valid tax deed by 
Tayior, collecter, to Wm. Lamb. To make this connection it was nec- 
essary to establish the vaHdity of the tax deed of 1823 to Wm. L,amb ; 
and on this point it is earnestly contended that under the following 
statute of Virginia the tax deed is itself prima facie évidence that ail 
provisions of law requisite to its vaHdity were complied with : 

"An act to prescribe the effecti as évidence to be glven to deeds recorded prior 
to the year 1805. Approved March 13, 1912. 
"1. Be it enacted by the General Assembly of Virginia, that In every action 
at law or suit In equity, in which it shall appear that a deed or other writing, 
which eonstitutes a part of the ehaia of title to any lands has been made by 
an ofiicer or other person, purporting to act under the provisions of any 
statute or decree, authorizing or providing for a sale or conveyance of real 
estate, and that said deed was duly recorded in the proper clerli's office prior 
to the year eighteen hundred and sixty-five, and that the record or évidence, 
or some parts thereof of the proceedlngs under or pursuant to which sueh sale, 
deed or other writing was made, has been lost or destroyed, or cannot be pro- 
duced, the eald deed or other writing, or a certifled copy thereof, taken from 
said record, shall be prima facie évidence of the fact that ail provisions and 
requlrements of such statute or decree were duly complied with In the mak- 
ing of sueh sale, deed or other writing as well as the power or authority of 
such ofHcer or other person to make and exécute the same, and of the due exé- 
cution thereof by him." Laws 1912, c. 285. 

A repealing statute was passed March 14, 1914, in thèse words : 

"Be it enacted by the General Assembly of Virginia, that an act * * * 
to prescribe the efCect as évidence to be given to deeds recorded prior to tlie 
year eighteen hxmdred and sixty-five, approved March 13, 1912, be and the 
same is hereby repealed." Laws 1914, c. 100. 

The repeal did not take effect until ninety days after its enactment. 
The conveyance of Buchanan company was made to plaintiff April 2, 
1914, after the repealing statute was enacted, but before it went into 
effect. The argument is that the act of 1912 conferred a substantive 
right on those claiming under the old deeds referred to in the statute 
to such deeds as prima facie vaHd, and that the repealing statute could 
not hâve the effect of taking away that substantive right. To sustain 
this position, the plaintiff relies on section 6 of Code of 1904, which 
provides : 

"No new law shall be construed to repeal a former law, as to any offense 
committed against the former law, or as to any act done, any penalty, for- 
feiture, or pimishment incurred, or any right accrued, or claini arising imder 
the former law, or in any way wliatever to affect any such offense or act so 
committed or done, or any penalty, forfeiture, or puuishment so incurred, or 
any right accrued, or claim arising before the new law takes efCect; save 
only that the proceedlngs thereafter had shall conform, so far as practicable, 
to the laws in force at the time of sueh proceedlngs ; and if any penalty, lor- 
feiture, or punishnient be mitigated by any pi-ovision of the new law, such 
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provision may, vvitli the consent of the parly nffected, be applied to any judg- 
ment pronounced after the new la\^' takes cffect." 

[2] As there is no vested right in rules of évidence, the gênerai prin- 
ciple is that the obligation of a contract is not impaired, nor due pro- 
cess of law nor the equal protection of law denied by a statute making 
a fact proved presumptive évidence of another. This statement of 
the rule and its limitation bas been adopted by the Suprême Court: 

"That a lesislative presumptlon of one fact from évidence of another may 
not constitute a déniai of due process of law or a déniai of the equal protec- 
tion of the law, it is only essentlal that there shall be some rational connection 
between the fact proved and the ultimate fact presumed, and that the in- 
ference of one fact from proof of another shall not be so unreasonable as 
to be a inirely arbitrary mandate. So, also, it niust not, iinder guise of regu- 
lating the présentation of évidence, operate to preclude the party from the 
right to pres(^nt his défense to the main fact thus presumed." Mobile, etc., 
R. R. Co. V. Turnipseed, Adm'r. 219 U. S. S5, 31 Sup. Ct. 136, 55 L. Ed. 78, 32 
L. R. A. (N. S.) 226, Ann. Cas. 1912A, 403. 

[3] Statutes making tax deeds prima facie évidence of the legality 
of the proceedings under which they were made, and other like stat- 
utes, hâve been universally sustained. Marx v. Hanthorn, 148 U. S. 
172, 13 Sup. Ct. 508, 37 h. Ed. 410; Turpin y. Lemon, 187 U. S. 51, 
23 Sup. Ct. 20, 47 L. Ed. 70 ; Leigh v. Green, 193 U. S. 79, 24 Sup. 
Ct. 390, 48 E. Ed. 623 ; Mobile, etc., R. R. Co. v. Turnipseed, Adm'r, 

219 U. S. 35, 31 Sup. Ct. 136, 55 L. Ed. 78, 32 E. R. A. (N. S.) 226, 
Ann. Cas. 1912A, 463; Bailey v. State of Alabama, 219 U. S. 219, 31 
Sup. Ct. 145, 55 L. Ed. 191 ; Lindsley v. National Carbonic Cas Ce, 

220 U. S. 61, 31 Sup. Ct. 337, 55 E. Ed. 369, Ann. Cas. 1912C, 160; 
Reitler v. Harris, 223 U. S. 437, 32 Sup. Ct. 248, 56 E. Ed. 497 ; Meek- 
er V. Eehigh Valley R. R. Co., 236 U. S. 412, 35 Sup. Ct. 328, 59 L. Ed. 
644, Ann. Cas. 1916B, 691. 

[4] Since the Eegislature may create the presumption where it did 
not before exist, it may by a repealing statute destroy the presumption, 
and thus deprive of its aid persons who entered into contracts relying 
on the statutory presumption to establish the claims acquired. 

Applying thèse rules, if the action had been tried while the act of 
1912 was in force, it would not hâve availed the défendant in posses- 
sion of the land in dispute under a junior grant to say that he took his 
grant and paid the purchase money after ascertaining that no évidence 
of the validity of the proceedings under which this land was sold for 
taxes could be produced. On the other hand, the plaintiff acquired the 
rights of the grantee under the tax deed charged with notice that the 
presumption created by the act of 1912 was a mère rule of évidence, 
that it did not inhere in the title deed, and that in purchasing it took 
the risk of the destruction of the presumption as évidence by the légis- 
lative authority v^rhich created it. 

The only serions question therefore on this branch of the case is, 
Was the presumption created by the act of 1912 saved to the plaintiff 
by section 6 of the Code of 1904, above quoted, notwithstanding the 
repeal of the act of 1912 by the act of 1914? 

"Rights accrued and claims arising under the former law" protect- 
ed by section 6 from the effect of a repeal, are substantive rights and 
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claims. Rules of évidence are "proceedings," as distinguished from 
such rights and claims, vvhich, so far from being protected from the 
effect of the repeal, are expressly required to conform, as far as prac- 
ticable, to the law as it remains after the repeal. After a review of 
the authorities the appHcation of the statute is thus Hmited in Craw- 
ford V. Halsted, 20 Grat. (Va.) 211 : 

"Tlie court lield tbat thp niwle of coiidiicting a suit, or tlie rulos of 
praetice rt'ïrulatlnK it, are not the suli.ject cjf vestcd rifthts. It miglit a,'< well 
be conteiuled that the piirty had a right to hâve liis action trled In the court 
mider the sanie organization as it existed wheu the suit was Institulea, or 
by the saine number of jurors, as to contend tbat the rules of évidence, or 
foi-m of proceeding, tire form of the plea and answer, tnay not be chansred so as 
to affect ail ftittu'e trials, whether of actions Ihen corauienccd or subsequently 
Instltuted. If the law is ob.1ectionable as violatins veste<l rlshts then pend- 
ing, wliy not equally so as to ail causes of action theu existingV The niere 
fact of baving instituted a suit does not give any addltioual vested rights. It 
is the demand or claim that caunot be interfered with by législative enact- 
ment." 

Phihps V. Commonwealth, 19 Grat. (Va.) 485, rehed on by plaintiff, 
may be distinguished by the fact that the prosecution had been com- 
menced at the time of the repeal. Discussion of the distinction would 
not be pertinent, however, since this court follows the latest construc- 
tion of the statute by the state court, based as it is on the clearest prin- 
ciple and reasoning. 

Even if it be assumed that the right to a rule of évidence was in- 
tended to be embraced within the protection of section 6, that statute 
could not limit or control the plainly expressed or implied contrary 
intention of subséquent législation; and we think the act of 1914 does 
clearly imply a contrary intention. If it does not then it has no sub- 
stantial meaning. The act of 1912 was gênerai in its terms and con- 
ferred upon claimants under the old deeds the benefit of the presump- 
tion whether original holders or their grantees or heirs or devisees, 
without distinction between those who acquired claims before its pas- 
sage and those who acquired them after its passage. One who like the 
plaintiff purchased such a claim after the act was passed took only the 
rights of his grantor; and thèse embraced no vested right to the rule 
of évidence provided by the statute. There is no ground whatever for 
the court to infer that the Législature intended to make subséquent 
grantees a favored class. To hold that the repeal was intended to af- 
fect only those who might acquire title or claims after the repeal would 
be to make the repeal of no practical effect, for there would be few, if 
any, transfers of such titles or claims when the presumption in their 
favor would be destroyed by the transfer. Looking at the matter in 
a plain way, the législation on its face shows that the intention of the 
Législature was to take away by the repeal the presumption in every 
case where it had been conferred by the act of 1912. The Législature, 
having in prominent view the hardship sometimes arising from the 
difficulty of proving the exécution of the old deeds referred to in the 
act, and the authority under which they were made, passed the stat- 
ute of 1912. At the next session the Législature, upon reconsideration, 
having in prominent view the hardship resulting from the act of 1912 
in unsettling the titles of those who were claiming adversely to the 
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old deeds, unmistakably intended to make the repeal coextensive with 
the act repealed — to restore the rule of évidence in its full scope and 
application just as it was before the act of 1912. This being the 
manifest intention of the repealing act, the saving provisions of sec- 
tion 6 hâve no application. In Town of Danville v. Pace, 25 Grat. 
(Va.) 1, 18 Am. Rep. 663, it was held that construing sections 5 and 
6 together the latter was not applicable when inconsistent with the 
manifest intent of the Législature. Great N. Ry. v. U. S., 208 U. 
S. 452, 28 Sup. Ct. 313, 52 L. Ed. 567. 

We conclude (1) that section 6 saves from the opération of a repeal- 
ing statute substantive claims and rights, but has no apphcation to a 
change by repeal of a mère rule of évidence ; and (2) that it could not 
bind a future Législature which expressed a contrary intention in a 
repealing statute. 

[5, 6] The plaintifï next contends that, without regard to the act of 
1912, the court should hâve admitted in évidence the tax deed as valid 
because it could not be attacked collaterally by the défendant who claim- 
ed under an independent title. The fallacy is in assuming that the 
défendant had to make any attack on the deed. The burden was on 
the plaintiff to prove its title, and to do this it was necessary to prove 
that the tax title, one of its links, was executed in compliance with 
law. Reusens v. Lawson, 91 Va. 226, 21 S. E. 347; Boom v. Sim- 
mons, 88 Va. 259, 13 S. E. 439 ; Sulphur Mines Co. of Va. v. Thomp- 
son's Heirs, 93 Va. 293, 25 S. E. 232 ; Marx v. Hanthorn, 148 U. S- 
172, 13 Sup. Ct. 508, 37 E. Ed. 410. 

An objection to the legality of a tax deed under which plaintiff claims 
is not a collatéral attack on the deed. Reusens v. Lawson, 91 Va. 226, 
21 S. E. 347. When any right is claimed under a naked power, the 
burden is on the claimant to prove the due exécution of the power. 
One in adverse possession of land may demand strict proof of the 
exécution of the power. Sulphur Mines Co. of Va. v. Thompson's 
Heirs, 93 Va. 293, 25 S. E. 232. 

The case of Munroe v. Winegar, 128 Mich. 309, 87 N. W. 396, and 
other cases relied on by plaintifï, do not apply, since they merely hold 
the familiar doctrine that tax sales, under judicial decrees, can only 
be attacked by direct proceedings to set aside the decree. 

[7, 8] It is true that both the authenticity and the validity of a 
deed purporting to be made under a naked power, including even a 
tax deed, may be inferred from long possession under it with such fail- 
ure of the alleged defaulting taxpayer to assert his title as to show 
acquiescence, or estoppel. Vv'illiams v. Conger, 125 U. S. 397, 9 Sup. 
Ct. 793, 33 L. Ed. 201 ; Fulkerson v. Holmes, 117 U. S. 389, 6 Sup. 
Ct. 780, 29 L. Ed. 915 ; Lenning's Ex'r v. White, 20 S. E. 831, 1 Va. 
Dec. 873; Bowe v. City of Richmond, 109 Va. 254, 64 S. E. 51; Ca- 
ruthers v. Eldridge's Ex'r, 12 Grat. (Va.) 670; Nowlin v. Burwell, 
75 Va. 551 ; Cook et al. v. Lasher et al, 73 Fed. 701, 19 C. C. A. 654; 
Van Gunden et al. v. Virginia Coal & Iron Ce, 52 Eed. 838, 3 C. C. A. 
294; Wilson v. Snow, 228 U. S. 217,33 Sup. Ct. 487, 57 L- Ed. 807, 
50 L. R. A. (N. S.) 604. The authorities are in some confusion as to 
what possession or acts of ownership or acquiescence by the former 
254 1''.— 25 
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owner îs necessary to give the presumption of validity to an ancicnt 
tax deed, or other deed purporting to be executed under a naked pow- 
er. The rule in Virginia seems to be that the presumption does not 
arise unless there has been possession for such length of time as would 
présume any other link in the chain of title. Jesse v. Preston, 5 Grat. 
(Va.) 130; Allen v. Smith, 1 Leigh (Va.) 231. We do not think, how- 
ever, the plaintiff's proof measures up even to the most libéral rule 
laid down in any authority. The only évidences of possession were 
that Joseph Hagan went to Tazewell county in 1833 and had surveyed 
some large tracts of land including the land in dispute lying entirely or 
mainly in Buchanan county; that in 1837 commissioners in the parti- 
tion suit of Joseph Flagan v. Sarah Purcell made an actual survey and 
assigned one hundred thousand acres to each party; that in 1842 or 
1843 Collins who was then living on the land agreed to hold it for 
Culbertson; and that ahout the same time Hagan placed one Looney 
on another portion of the land as his agent. There was nothing to 
show the extent of their possessions or their duration after 1855, or 
that either Collins or Looney ever acted in such way as to indicate that 
they were agents for Gulbertson or Hagan. The presumption that a 
possession once begim continues is overcome by the fact that with ail 
the diligence shown by the plaintiff not a particle of évidence was 
adduced of any act of possession for more than 60 years after the al- 
leged agreement of Collins and lyooney to hold for the plaintiff's prede- 
cessors in title. 

The évidence, it is true, tended to show that neither Banks nor 
Smyth, nor any one under them, had set up any claim to the land 
since the tax sale. But there was no proof of any affirmative acts or 
expressions of récognition of the validity of the tax sale by the 
former owners. It is not évident whether their inaction was due to 
indifférence because of low estimate of value or to acquiescence in the 
tax sale. We agrée with the District Court, theref ore, that there was 
no such évidence of possession or acquiescence by the former owners 
as to warrant the presumption of the validity of the tax sale. 

[9] The récitals in an ancient tax deed do not prove its authenticity 
or vaHdity. Sulphur Mines Co. of Va. v. Thompson's Heirs, 93 Va. 
293, 25 S. E. 232. A tax deed made under judicial authority as in 
Machir v. Funk, 90 Va. 284, 18 S. E. 197, stands on a différent foot- 
ing under the familiar rule that ail presumptions are to be indulged in' 
favor of conveyances and other proceedings of a court of compétent 
jurisdiction. Minor's Tax Titles, 123. But even in such cases the 
Virginia court has held that the récitals of the deed are not suiïîcient 
to show compliance with the law. Miller v. Williams, 15 Grat. (Va.) 
213 ; Walton v. Haie, 9 Grat. (Va.) 194. 

[10] The conclusion that there are no presumptions in favor of its 
tax deed, left the plaintiff's claim that it was valid dépendent upon 
proof of compliance with tax law under which the sale was made and 
the deed executed. This proof was lacking in several particulars: 
There was no proof of the assessment ; nor of the published notice 
of the assessment to persons concerned required by sections 13 and 14 
of the act of 1815 (Act Jan. 9. 1815, c. 21, 3 Stat. 169); nor of ad- 
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vertisement that the taxes were due and payable under section 26; 
nor of the notification of the taxes due by advertisement in one news- 
paper under section 28; nor filing of the list of property sold in the 
clerk's office, with a view to its rédemption by the owner, required 
by section 30. 

The plaintiff undertook to prove that the tax sale had been adver- 
tised as required hy sections 28 and 29 of Act Jan. 9, 1815, as amended 
by Act March 3, 1815 (3 Stat. 230, c. 91). The amendment requires 
tliat the advertisement of the tax sale shall be by publication "at least 
once a week for eight weeks in succession in every newspaper within 
the State in which the laws of the United States are by public authority 
published." In support of the tax deed, plaintiff contended that the 
Richmond Enquirer was the paper, and the only paper, in which 
the statute required the advertisement of sale, and ofifered évidence 
tending to prove that the sale was advertised in that paper. Whether 
the Richmond Enquirer was the proper médium of advertisement was 
a mixed question of law and f act, fully discussed in the opinion below. 
It seems to us there can be no doubt that the District Judge correctly 
construed the statutes. Désignation of the Enquirer as the only news- 
paper, even one of the newspapers, "in which the laws of the United 
States are by public authority published," was left by the évidence at 
least in great doubt, and therefore the conclusions of fact by the Dis- 
trict Judge against the plaintifif are not subject to review by this court. 
This makes immaterial the question whether the advertisement was 
in the proper form. The statutory provisions referred to were man- 
datory because designed to protect the taxpayer, and therefore proof 
of compliance with them was necessary to the validity of the tax deed. 

[11] The plaintiff next claims title by opération of law under the 
familiar section 3 of the act of 1842 (Acts 1841-42, c. 13). The con- 
tention is that, since neither Smyth and Banks, nor those claiming un- 
der them, were assessed with taxes after 1832, therefore ail their title 
to the land was forfeited to the state; that Joseph Hagan, Sarah Pur- 
ccll, and James Culbertson were persons having "just claim," if not 
"just title," to the land under the Smyth and Banks grant; that they 
paid the taxes which the direct claimants under the Smyth and Banks 
patent should hâve paid ; and that therefore ail title derivative from 
that patent was vested in them, and hence in the plaintiff, their gran- 
tee. 

The act of 1842 provides : 

"Aiifl be it further enacted, that ail tlie rifrht, title and interest, which shall 
be vested in the comnionwealth in any lands or lots l.ying west of the Alle- 
gheny Mountains, by reaf:oii of the noiipaynient of the taxes heretofore due 
thereon, or which may become due on or before the first day of January next, 
or of the fallure of the owner or owners thereof to cause the same to be 
entei-ed on the books of the commissloner of the proper counties, and hâve 
the same charged with taxes according to law, by virtue of the provisions 
of the several acts of assembly heretofore enacted, in référence to délinquant 
and omitted lands, shall be and the same are hereby absolutely transferred to 
and vested in any person or persons (otlier than those for whose default tho 
same may hâve been forfeited, their heirs or devisees), for so much as 
such person or persons may hâve just title or clahn to, légal or équitable, 
claimed, held or derived fromi or under any grant of the comnionwealth, bear- 
ing date previous to the lirst day of January, eighteeu hundred and forty- 
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three, who shall hâve (liseharged ail taxes, duly assessod and cliarged asainst 
hlm or them upon swch lands, and ail taxes that oiislit to hâve been assessed 
or charged thereon, from the time àe, she oi- tliey awiuired title thereto, 
whcther légal or équitable; Provided, that nothiiig In this section contained, 
shall be construed to impair the right or title of any person or persons wlio 
sliall bona fide claim said land by title, logal or équitable, derived from the 
commonwealth. on whioh the taxes hâve been fnlly paid U|) aceording to 
law, but in ail such cases the parties shall be left to the streiigth of their 
titles respective! y." 

Joseph Hagan and Sarah Purcell were not those for whose default 
the land was forfeited nor their heirs or devisees. Grantees of those 
in default are not, in terms, excluded by the statiite from the gênerai 
privilège of acquiring title by payment of taxes; and the express ex- 
clusion of heirs and devisees indicates that it was not the intention to 
exclude grantees. It is true that in Wild's L,essee v. Serpell, 10 Grat. 
(Va.) 405, I/Cvasser v. Washburn, 11 Grat. (Va.) 572, and Atkins v. 
Lewis, 14 Grat. (Va.) 30, the Virginia court does refer to a subséquent 
grantee as a person who may obtain title by payment of the taxes, but 
the court does not décide that only a claimant under a patent différ- 
ent from that under which the forfeiture occurred can acquire title by 
payment of the taxes. Where the point was expressly involved the 
West Virginia court in construing a similar statute held that the gran- 
tee of the defaulting taxpayer may acquire the state's title by pay- 
ment of the taxes. State v. Collins et al., 48 W. Va. 64, 35 S. E. 846. 

But even under this construction of the statute, we do not think the 
plaintifï can claim the benefit of it, because it failed to prove either 
a "just title" or a "just claim." A just title means a title good against 
ail the world. We are unable to find any définition of a just claim 
by the courts of Virginia or West Virginia. It evidently means some- 
thing more than a mère asserted claim. Having regard to the context, 
it must mean at least a claim to the land which would be good under 
the same patent, but for the paramount right forfeited to the state, 
or an adverse right acquired under some other patent — a claim sus- 
ceptible of proof under some patent from the state. As we hâve seen, 
the plaintiff was not able to show that Culhertson and others who paid 
the taxes derived title under any grant from the state, and therefore 
they could not dérive title by payment of the taxes as the holders of 
a "just title" or a "just claim," under the act of 1842. 

The plaintiff mtist fail under its own évidence of title. 

[12, 13] The défendant, in addition to déniai of plaintiff's title, set 
up two affirmative défenses : First, that the land was forfeited to the 
stàte either under the act of 1803 or under the act of 1814, and sa 
was not subject to the fédéral tax of 1816; that therefore the grant 
of 1861 under which he claims was good against the senior grant of 
1795, ail rights under the latter having been forfeited. 

There is no presumption of forfeiture. Under the act of 1803 (2 
Rev. Code, 528), land was forfeited to the commonwealth and made 
subject to location when the taxes remained unpaid for more than 
two years. Section 2 of the act required publication of the statute by 
the auditor in the "Gazette of the Public Printer" and in some news- 
paper published at the seat of the gênerai government. The gênerai 
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ruie fs that provisions for the publication of statiites are directory, and 
failr,re to comply with them does net impair the validity of the stat- 
ute. Endlich on the Interprétation of Statutes, § 432. But in this 
instance the only notice to the defaulting taxpayer of the impending 
forfeiture of his land provided by the statute was publication of the 
statute. The publication was an act not only intended, but apparently 
necessary, for the protection of the taxpayer. It seems to us, there- 
fore, that contrary to the général rule publication of the statute should 
be held necessary to a forfeiture, and that no presumption should be 
indulged that the auditor published it. The like claim of the défend- 
ant of alleged forfeiture under the act of 1814 dépends upon the is- 
sue of f act as to the proper assessment of the land which was found by 
the District Judge adversely to the claim of forfeiture, and is there- 
fore not reviewable hère. 

We do not understand that the défendant questions the finding of the 
District Court that under the proof he cannot rely on outstanding title 
in Moorehouse, Ralph, or Banks, or any other third person. 

[14, 15] The defendant's claim of title by adverse possession pré- 
sents a difficult question which arises in this way: As early as 1851 
Silas Ratliff, whose title défendant acquired, established his résidence 
in the vicinity of the land in dispute, using a number of acres around 
his dwelling for agricultural purposes. This actual possession em- 
braced a portion of a tract of 15 acres granted to Ratliff in 1854. He 
held this actual possession until his death in 1896. On May 1, 1861, 
he obtained a patent for 595 acres adjacent to the IS-acre grant and 
overlapping a portion of it. On the same day, May 1, 1861, he obr 
tained a patent for 673 acres, including the land in dispute. No part 
of this last patent adjoined the tract of 15 acres of which Ratliff had 
actual possession ; but in 1862 a patent was issued to him for a tract 
of 163 acres between the 595 acres and the land in dispute. Thus the 
land in dispute was connected in 1862 by unbroken boundaries cov- 
ered by the color of title of junior patents from the state with the 
small tract in Ratliff 's actual possession from 1851 to 1896. The ques- 
tion is whether this possession in contemplation of law extended to and 
perfected his title to the land in dispute, assuming that there was no 
actual possession for that period shown under the senior patent. The 
stay law was operative in Virginia until January 1, 1869, but Silas 
Ratlift"'s possession remained unbroken until his death in 1896, and if 
the adverse possession relied on by défendant extends to the land in 
dispute it was perfected before the commencement of the action on 
January 14, 1915. 

It is settled in A^irginia that there can be no adverse possession of 
land in a state of nature. A¥healton v. Doughty, 112 Va. 649, 72 
S. E. 1 12. But actual possession of a part of a single tract under 
a junior patent extends to the entire tract, including the portion still 
in a state of nature. When several tracts are granted by différent 
patents to the sanie person, and are so situated that they are covered 
by an unbroken boundary, they are regarded as forming one tract, 
and actual adverse possession for the statutory period of any portion 
of the one tract thus fornied from several extends to the entire bound- 
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ary and perfects the title to ail separate tracts so Consolidated into 
one. In Overton's Heirs v. Davisson, 1 Grat. (Va.) 216, 229 (42 Am. 
Dec. 544), the ru!e is thus stated : 

"And, moreover, that upon the question of artversary possession, It is imraa- 
terial wliether tlie land in eontroversy be embraeed by one or scveral coter- 
minous grants of the older patentée, or one or several cotorniinons grants of 
the younger patentée ; in eitlier case the lands granted to the same person by 
several patents must be regarded as forming one entire tract." 

The same rule is laid down in Hutchinson on Land Titles, § 416; 
Virginia & Tennessee C. & I. Co. v. Fields, 94 Va. 102, 26 S. E. 426; 
RoUer v. Armentrout, 118 Va. 173, 86 S. E. 906; Sharp v. Sher.an- 
doah Furnace Co., 100 Va. 27, 40 S. E. 103; Rich v. Braxton, 158 
U. S. 375, 15 Sup. Ct. 1006, 39 h. Ed. 1022. 

It is true that in the cases cited the patented land held to be cov- 
ered by the adverse possession was immediately contiguous to the tract 
on which there was actual possession. But the principle is the same, 
namely, that the possession of a part covers ail lands embraced in a 
common boundary under patents from the state. 

The case of Harman v. Ratliff, 93 Va. 249, 24 S. E. 1023, is dis- 
tinguished by the fact that, while the possession proved was on a tract 
contiguous to one of the granted tracts, it was an entirely indépendant 
tract not proved to be embraced in any of the patents. The distinc- 
tion may be somewhat artifîcial, but we perceive no other ground of 
reconciliation of this case with the other cases cited. 

The last question is whether Ratliff's adverse possession was 
broken by reacquisition by the state of the entire tract covered by the 
patent of 1795. The 200,000 acres of land embraced in the patent of 
1795 was sold on October 12, 1886, for delinquent taxes assessed 
against Frederick Pearson for the past years, beginning February 1, 
1876, and bought by tlie state. The state, by W. L,. Dennis, clerk, 
conveyed on Februai-y 17, 1905, to Buchanan Company, from which 
plaintiff derived title. 

Plaintifif's position is that the alleged adverse possession set up by 
défendant had not matured in 1876, when the state's lien for taxes 
attached, that it could not thereaftèr run against that lien, and that 
therefore the conveyance of the state was not limited to the title of 
Pearson at the date of the sale in 1886, but carried whatever title he 
had in 1876, when the lien first attached. 

Under the tax laws of Virginia, as is conceded by plaintifï's counsel, 
the lien for taxes bears only upon the title of the person against whom 
the taxes are assessed and the tax title carries only his title. As the 
state's lien was limited to Pearson's title and its conveyance carried 
nothing more, and plaintiff was unable to show that Pearson had 
title, it is not in a position to assert a valid lien in favor of the state, 
defeating defendant's assertion of title by adverse holding by another 
under whom he claims. 

[16] But waiving that, and assuming that Pearson was the real 
owner and that the state's lien for taxés was good against the world, 
the question is : Was the lien for taxes assessed against the land as 
Pearson's, which accrued in 1876, defeated by the adverse possession 
of Ratliff beginning in 1869? Obviously no statute of limitation ran 
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against the state's lien in favor of Pearson, or any one claiming in 
privity with him. Cogent reasons might be stated in support of the 
validity of the state's Hen against an adverse possession of even a 
stranger to Pearson, begun, but not consummated, at the time the lien 
attached. We are relieved of the considération of the question, how- 
ever, by the décision of the Suprême Court of Virginia in McClana- 

han's Adm'r v. Norfolk & W. Ry. Co., 123 Va. , 96 S. E. 453. There 

the court held that liens existing on land were lost by a possession 
for the statutory period adverse to the true owner, on the ground that 
the liens against the true owner were dépendent on his title, that ad- 
verse possession conferred, not a derivative, but an independent par- 
amount, title, and that therefore, when the paramount title matured 
by adverse possession, the former title was lost, and with it fell the 
lien, which was dépendent upon it. The court quoted with approval 
the opinion of Judge McDowell in this case, laying down the rule 
stated as applicable to a lien for state taxes. 

We must therefore sustain the conclusion of the District Court that 
title by adverse possession set up hy the défendant is good against the 
conveyance of the state to the Buchanan Company, based on the sale 
under its lien for taxes. 

Other questions conceming the admission and rejection of docu- 
mentary évidence are discussed in the enlightening opinion of the Dis- 
trict Judge, and in the comprehensive arguments of counsel. Without 
respect to thèse questions, the conclusions we hâve stated are dé- 
cisive of the case. 

Afïirmed. 



SANTA MARINA CO. v. CANADIAN BANK OF COMMERCE.» 
(Circuit Court of Appeals, NInth Circuit. October 22, 191&) 
No. 3113. 

1. Corporations €=402 — Représentation by OmcEB — Bank Checks — In- 

DORSEMENTS. 

Indorswnents of checks by a corporatlon's secretary are ail In efCect in 
the nanie of paype cori>oration by its seoretnry, though, In some, "Com- 
pany" is abbreviated to "Co.," and "Secretary" to "Secy.," or "Sec." 

2. Corporations <©=5432(12) — Secretadit — Authobity to Indorse Ciïecks — 

Evidence. 

Evidence held to show that secretarj- of corporation, with knowledge 
and consent of Its président and board of directors, was authorlzed to In- 
dorse checks payable to it, as for five years he did. 

3. Bii.LS AND Notes <S=14!> — Checks — Negotiabilitt — "Général Indobse- 

ment." 

Checks with "gênerai indorsemeiit," defined by Civ. Code Cal. § 3112, 
as one by which no indorsee Is named, are negotiable instruments. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, General Indorsement.] 

4. Corporations <S=»414(4) — Authobity of Secretary — Indorsino Checks. 

Authority of secretary of a corporation to Indorse in blank checks pay- 
able to It was not liinited by the mère fact that its président and board 
of directors supposed he deposited them with its bank. 

^sFor oUier ca>es Bee lame topic & KBY-NUMBER in ail Ke^-Numbered Dlgests & Indexes 
•Rehearing denled February 10, 1919. 
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5. Banks and Banking '®=>130(3) — Ciiecks — Deposits. 

Secretary of corporation havlng atitliority to indorse In blank checks 
payMble to it, title to checks so indorsed passed on delivery to hls bank, 
when tendered by bim to it for deposit to bis own account, unless it had 
timely notice tbat he had no title, or it acted in bad faitli in receiving 
thcm. 
G. Banks and Banking <g=3l30(3) — Deposits — Estoppel. 

A corporation, whlch gives Its secretary authority to indorse In blanlt 
checlis payable to it, is estopped to recover of bis bank, which acted in 
good faith in receiving them for deposit to bis account. 
7. Appeal and Errob <©=> 1033(7)— Matteks Reviewablk. 

Appeal from decree by plaintilï aloue brln^s np for review only what 
was decided adversely to lilm, uiid not whether decree, so far as favorable 
to him, was erroneous. 

Appeal from the District Court of the United States for the Second 
Division of the Northern District of CaHfornia; Benj. F. Bledsoe, 
Judge. 

Suit in equity by the Santa Marina Company against the Canadian 
Bank of Commerce. From a decree for part only of the amount 
claimed (242 Fed. 142), plaintiff appeals. Affirmed. 

E. W. McGraw and J. E. Barry, both of San Francisco, Cal., for ap- 
pellant. 

Gavin McNab, R. P. Henshall, and Nat Schmiilowitz, ail of San 
Fransciso, Cal., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. This is a suit in equity, in which the ap- 
pellant, the Santa Marina Company, as plaintiff, brought suit against 
the appellee, the Canadian Bank of Commerce, as défendant, to obtain 
a decree declaring the défendant the trustée of a fund amounting to 
$6,775.98. 

One R. T. Hooper was the secretary of the plaintiff corporation 
from September 21, 1906, until he resigned, on March 17, 1913. Dur- 
ing this period the plaintiff was the owner of two pièces of property 
located in the city of San Francisco. One pièce is referred to in the 
testimony as the "Santa Marina Building" ; the other, as the "Front 
Street Building." The first yielded to the plaintiff an income from 
rentals amounting approximately to $4,000 per month ; the other rental 
amounting to about $300 per month. Two real estate firms in San 
Francisco acted as the agent of the plaintiff' in collecting the rents from 
thèse two buildings, respectively ; the rents being paid in checks drawn 
by the agents in favor of the plaintiff, and delivered to Hooper as 
secretary of the plaintiff. His function was to indorse thèse checks 
and deposit them to the crédit of the plaintiff' in its bank, which at first 
was the Mercantile Trust Company of San Francisco, and afterwards 
the Mercantile National Bank of San Francisco. His failure to so de- 
posit 21 checks, amounting to $6,775.98, and his action in depositing 
them to his own crédit with the défendant, bas given rise to the prés- 
ent controversy. 

Thèse 21 checks are identified as having been drawn by Bovee, Toy 
& Co., plaintiff's agent in collecting the rents from the Front Street 

(gi^^ssFor other cases see same topie & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Building. They werc drawn m favor of plaintiff on the Bank of Cali- 
fornia, and delivered to Hooper as the secretary of the plaintiff, whn 
indorsed them in blank in plaintiff's name and deposited them to his 
own crédit in the défendant bank. The défendant in the usual course 
of business passed thèse checks through the clearing house, and they 
were paid by the Bank of California. The fîrst check was deposited 
by Uooptr with the défendant on Dccember 31, 1907, and the last on 
March 23, 1911. Hooper was elected secretary of the plaintiff Sep- 
tember 21, 1906, and resigned March 17, 1913. The plaintiff did not 
discover that Hooper liad deposited thèse checks with the défendant 
until April 2, 1913. This suit was commenced January 26, 1914. 

[1] In the allégations of the complaint it is alleged that each check 
was drawn in favor of the Santa Marina Company. In 12 checks, 
the indorsement appeared to be the "Santa Marina Company," and 
in 9 the indorsement is "Santa Marina Co." It is alleged with respect 
to each separate check that the indorsement was made by R. T. Hooper, 
and it so appears in the indorsements set eut in the record. In 5 
indorsements R. T. Hooper adds the title of his authority as "Sec- 
retary"; in 11 he abbreviates it as "Secy.," and in 3 as "Sec." Thèse 
variations in the form of the indorsements on the checks are of no 
significance in the routine of passing title to checks in the banking 
business. They were ail in effect the indorsements of the name of the 
"Santa Marina Company, by R. T. Hooper, Secretary," and would be 
so recognized in any business transaction. 

[2, 3] This is a suit in equity, in which the plaintiff seeks to re- 
cover upon the charge that the défendant was a trustée for the plain- 
tiff for the sums of money represehted by thèse checks. To raise 
such a trust it was necessary for the plaintiff to allège that Hooper, 
without the knowledge and consent of the plaintiff, had indorsed the 
checks in the name of the plaintiff and deposited them to his own 
crédit with the défendant. It was also necessary to allège that the de- 
fendant, well knowing that said checks and the moneys they repre- 
sented were the property of the plaintiff, placed the same to the Per- 
sonal account of Hooper. In the complaint the plaintiff so allèges with 
respect to each of the checks. In defendant's answer thèse allégations 
are specifically denied, raising an issue which we think is the con- 
trolling question in this case. 

Hooper was the secretary of the plaintiff, and in that capacity he 
indorsed the checks. Mr. É. W. Hopkins, the président of the plain- 
tiff corporation during the tinie Hooper was its secretary, testifîed that 
the duties of the latter "were to take care of the accounts of the cor- 
poration and take care of its cash, etc." He supposed that Ilooper's 
authority as secretary "was the usual authority that secretaries hâve." 
The by-laws of the corporation provided that the board of directors 
should elect a secretary, whose duties were specified in several par- 
ticulars; among other things it was provided: 

"He shall keep proper uccount books, eountersign ail cliecUs drawn upon 
the treasnry, uiid cllselinrjrt' such othpi- duties as pertaln to his office and are 
prescribed by the board of directors." 
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Hopkins testified: 

"I must bave known that he [Hooper] wns roceiving checks from Bovee, 
Toy & Co. on account of the rents. The nioncy ol tlie Santa Marina Company 
was supposée! to be deposlted wlth the Mercantile Trust Company, and subse- 
quently wlth tlie Mercantile National Bank. No other place was authorlzed 
for such deposits. I cannot tell you whetlier aiithority was given Ilooper 
to indorse checks of the Santa Marina Company wlth the Mercantile Na- 
tional Bank, specially by resolution, or not. * * * i belleved he was in- 
ùorslng checks and depositing tbeni with the Mercantile National Bank. 1 
never objected to his doing so. do not know if any other director objocted 
to it." 

H. A. Coggins, a director of the plaintiff corporation and the suc- 
cessor of Hooper as its secretary, testified that he "beheved Hooper 
had no authority to deposit checks with the Canadian Bank of Com- 
merce," and he beheved Hooper was "supposed to deposit ail checks 
in the Mercantile National Bank." That Hooper was authorized to 
indorse checks with the knowledge and consent of the président and 
board of directors of the corporation is established by this testimony, 
and by the fact that he did so in transacting plaintifif's business for the 
period of more than five years. The checks deposited with the défend- 
ant by Hooper were negotiable instruments. The indorsements were 
gênerai (section 3112, California Civil Code), and were made by author- 

[4, 5] It is true plaintifï's président and board of directors supposed 
Hooper deposited the checks with plaintifï's banks, but this was far 
from so limiting his authority. His authority to indorse the checks in 
blaUiC was complète. Where he should deposit the checks was another 
matter, concerning which there was no expreiîs restriction. Plaintifï's 
officers may hâve supposed that they had limited his authority to the 
depositing of the checks in plaintifï's bank, but there is no évidence 
that they actually did so; or that they required him to so indorse plain- 
tifï's checks. It follows that, when Hooper tendered the checks in 
question to the défendant for deposit to the crédit of his own account, 
the title passed on delivery, unless défendant had timely notice that 
Hooper had no title to them, or there was some act of bad faith on 
the part of the défendant in receiving the checks. There is no such 
évidence in the record. 

In Murray v. Urdner, 2 Wall. (69_U. S.) 110, 17 L. Ed. 857, the 
Suprême Court had before it the question of the title to certain coupon 
bonds payable to bearer, which had been stolen from the défendant in 
error and pledged to the plaintiff in error for a loan. The court re- 
viewed the décisions upon the transfer of commercial or negotiable 
paper, and concluded by stating the following propositions : 

"The possession of such paper carries the title with It to the holder. 'The 
possession and title are one and inséparable.' The party who takes it before 
due for a valuable considération, without knowledge of any defect of title, 
and in good faith, holds it by a title valid against ail the world. 

"Suspic-ion of defect of title, or the knowledge of circumstances which would 
ejccite such suspicion in the mind of a prudent man, or gross négligence on 
the part of the taker, at the time of the transfer, will not defeat his title. 
That resuit can be produced only by bad faith on bis part." 
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In Hotchkiss v. National Bank, 21 Wall. (88 U. S.) 354, 359, 22 L,. 
Ed. 645, the controversy also related to the title to certain coupon 
bonds stolen from the owner and pledged as collatéral securities. The 
court said : 

"The law is well settled that a party who takes negotiable paper before due 
for a valuable considération, without knowledge of any defect of title, In good 
faith, can hold It against ail the world. A suspicion that there is a defect of 
title in the holder, or a knowledge of circunistanees tliat might excite such sus^- 
picion in the mind of a cautious persou, or even gross négligence at the time, 
will not defeat the title of the purchaser. That resuit can be produced only 
by bad faith, which implies guilty knowledge or willful ignorance, and the 
burden of proof lies on the assailant of the title. It was so expressly lield by 
this court in Murray v. Lardner, 2 Wall. 110, 17 L. Ed. 857." 

In Shaw v. Railroad Co., 101 U. S. 563, 25 L. Ed. 892, the contro- 
versy related to an indorsed bill of lading. For the purpose of dis- 
tinguishing the transfer of such an instrument from the transfer of 
a bill of exchange or promissory note, the court said of the latter: 

"They are représentatives of money, circulating in the commercial world as 
évidence of money, 'of which any person in lawful possession may avail 
hiraself to pay debts or make purcliases or make remittances of money from 
one country to anothcr, or to remote places In the same country. Hence, as 
said by Story, J., it bas become a gênerai rule of the commercial world to 
hold bill s of exchange as In some sort sacred instruments in favor of bona flde 
bolders for a valual)le considération without notice.' Without such a holding 
they could not perform their pcculiar functions. It is for this reason it is 
held that if a bill or note, indorsed in blank or payable to bearer, be lost or 
stolen, and be purchased from the finder or thief, • * • the bona fide pur- 
chaser may hold it against the true owner. He may hold it, though he took 
It negligently, and when there were suspiclous circumstances attending the 
transfer. Nothing short of actual or constructive notice that the instrument 
is not the property of the person who ofïers to seU it — that is, nothing short of 
mala fldes — will defeat his right. The rule is the same as that which pro- 
tects the bona fide indorser of a bill or note purchased for value from the 
true owner. The purchaser is not bouud to look beyond the instrument." 

In Swift V. Smith, 102 U. S. 442, 444, 26 I,. Ed. 193, the question 
related to the transfer of an indorsed promissory note. The Suprême 
Court said : 

"One who ptirchases such paper from another. who is apparently the owner, 
giving a considération for it, obtains a good title, though he may know facts 
and circumstances that cause him to suspect, or would cause one of ordinary 
prudence to suspect, that the iierson from whom he obtained it had no in- 
terest in it, or authority to use it for his own benefit, and though by ordinary 
diligence he could bave ascertained tbose facts. » * * He can lose his 
rlght only by actual notice or bad faith." 

In First National Bank v. Moore, 148 Fed. 953, 78 C. C. A. 581, in 
this court, the question related to the title to certain promissory notes 
alleged to hâve Joeen given to the original holder without considération. 
Assigned to the plaintiff in error, the question was whether the pur- 
chaser was deprived of his character of purchaser in good faith by 
proof that he took the note with knowledge of such circumstances as 
ought to hâve put an ordinary man on inquiry to ascertain the facts. 
The court cites a number of cases, among others Murray v. L,ardner, 
supra, and Hotchkiss v. National Bank, supra, to the effect that to 
defeat a recovery by an indorsee of a promissory note for value before 
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maturity, on the ground that the note was given witîiout considération 
or was obtained by fraud, the burden rests upon the indorsee to prove 
that the holder had knowledge of such fact or was chargeable with 
bad faith. 

There is no évidence that défendant had any notice that the checks 
deposited hy Hooper were not his property, and there is no évidence 
of bad faith on the part of the défendant in the transaction. Upon 
the controliing question in the case plaintiff has therefore failed to 
furnish the proof required to sustain the action. 

[6] There is, moreover, a well-established principle of équitable es- 
toppel applicable to this case. It is found in numerous cases. In the 
leading case of McNeil v. Tenth National Bank, 46 N. Y. 325, 7 Am. 
Rep. 341, the Court of Appeals of New York states it as follows: 

"That where the true owner holds out another, or allows blm ta appear, 
as the owner of, or as having full power of disposition over, the property, and 
innocent third parties are thus led Into deallng with such aiiparent owner, they 
will be protected. 

"Their rights In such cases do not dépend upon the actual tltle or authorlty 
of the party with whom they deal dliectly, but are derlved from the act of 
the real owner, which precludes him from disputing, as against them, the 
existence of the tltle or power whlch, through négligence or mistaken confi- 
dence, he caused or allowed to appear to be vested in the party maklng the 
conveyance." 

In Cluett V. Couture, 140 App. Div. 830, 125 N. Y. Supp. 813, it 
was held that, where a principal granted full power to his agent to 
indorse checks in blank by writing the principal 's name on the back 
without any restrictive words, but required him to deposit them in 
a bank to the crédit of the principal, any departure by the agent from 
the authority was a mère diversion of a negotiable instrument from an 
authorized use, and where a loss occurred it must fall on the principal, 
rather than on the holder, who took the check in good faith and with- 
out any information or knowledge that the agent did not hâve authority 
to use the check for the purpose and in the manner in which he used 
the same. 

The same principle is stated more concisely, but with equal clearness, 
by Mr. Justice Day, speaking for the Suprême Court, in National Safe 
Deposit Co. v. Hibhs, 229 U. S. 391, 33 Sup. Ct. 818, 57 h. Ed. 1241 : 

"In such case we tliink the prlnciples whlch underlie équitable estoppel 
pince the loss upon him whose misplaced confidence has made the wrong 
possible." 

In the late case of Arcade Realty Co. v. Bank of Commerce (Cal. 
App.), the court applied this doctrine in a case almost identical witli 
the présent case. The syllabus of that case is as follows : 

"Where the owner of a building knowingly permits its agent to Indorse Ita 
name upon checks given In payment of rent, and to deposit them In his own 
bank, the agent thereafter remltting by his Personal check, and this practic« 
contlnued over a period of 16 months, the owner created and vested in such 
agent ostensible authorlty to Indorse Its name upon the checks, and the 
bank making paynients on the checks so Indorsed would not be iiable to such 
owner."! 

The plaintiff, through mistaken confidence in Hooper, gave him au- 
thority as its secretary to indorse checks without restriction, which 

' For oew opinion by Callfornia Suprême Court, see 181 Pac. 66. 
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made the wrong possible in thèse transactions, and under the rule of 
équitable estoppel it cannot recover. 

[7] The decree of the court below is in accordance with the law of 
negotiable paper and the rule of équitable estoppel as hère stated, ex- 
cept as to certain checks, amounting in the aggregate to $1,666.35, for 
which a decree was entered in favor of the plaintifif. As to thèse 
checks, the court found that they were deposited at a time when 
Hooper was indebted to the défendant bank in certain overdrafts, and 
that the défendant appropriated the proceeds of such checks in satis- 
faction of such overdrafts, thereby becoming liable to plaintiff in that 
amount. 

From this decree both parties to the suit had the right to appeal to 
this court. Plaintiff appealed. The défendant did not. An appeal 
brings up for review only that which was decided adversely to the ap- 
pellant. Loudon v. Taxing District, 104 U. S. 771-774, 26 L. Ed. 923 ; 
Cherokee Nation v. Blackfeather, 155 U. S. 218-221, 15 Sup. Ct. 
63, 39 T. Ed. 126; Field v. Barber Asphalt Paving Ce, 194 U. S. 618- 
621, 24 Sup. Ct. 784, 48 U Ed. 1142 ; Southern Pine Co. v. Ward, 208 
U. S. 126-137, 28 Sup. Ct. 239, 52 L- Ed. 420; O'Neil v. Wolcott Min- 
ing Co., 174 Fed. 527-535, 98 C C. A. 309, 27 L. R. A. (N. S.) 200; 
Swager v. Smith, 194 Fed. 762-765, 114 C. C. A. 482 ; Sanborn-Cutting 
Co. V. Paine, 244 Fed. 672-681, 157 C. C. A. 120. 

The correctness of that part of the decree in favor of the plaintiff 
for $1,666.35 is therefore not a question before this court. 

This conclusion renders it unnecessary for us to consider the dé- 
fense that the plaintiff is chargeable with lâches in the prosecution of 
this suit, and the further défense that plaintiff's claim has been fully 
satisfied in certain direct suits and judgments against Hooper. 

The decree of the lower court is affirmed. 

GILBERT and HUNT, Circuit Judges, concur in the resuit. 



TIIK KORIOA MARU (two cases). 

(Circuit Court of Appeals, Ninlh Circuit. October 11, 1018.) 

Nos. 3114, ,'5115. 

1. SiiiPPiNG <S=>lf)6(l) — Careiage of Passe>-oei!S — I'ersosai, Injcbies — Méd- 

ical Trbatment. 

A sliip is liable for the incompétence and unskiUfulness of Its physlcian 
and surjreon in treatment of an in.jured jiassengor only wlien it failed to 
exercise reasonable oare in his employnient. 

2. Carriers ®=3280(1) — Carbiaqe op Passengers — Injury to Passengers. 

Tlio duty of a carrier to a passenger is the same, wliether liabillty is 
claimed as a breach of contract or as a failure to perform the duty of 
a carrier. 

3. Carriers ®=5280(1) — Carriage of Passengers — Dutï of Care. 

Although a carrier does not insure that a passenger will be carrled 
safely, still it is bound to exercise as high a degree of care, skill, and dili- 
gence in receiving a passenger, conveying him to his destination, and 

^saFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digeste & Indexes 
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setting him down safely as the means of conveyance employed and the 
clrcumstances of the case will permit. 

4. Shipping <@=>166(3)— Injuby to Passengebs — Assumption op Risk. 

Passengers on a steamship, in going upon deck for air and exercise, 
as was customary, did not assume the risk, iinless tlie danger was appar- 
ent and obvions to tliem, exercising reasonaWe eare for tlieir own 
safety, or uuless warned by tlie oilicers of tlie danger. 

5. SiiiPPiNG <S=»ie6(l)— Carmage of Passengers — Neglect or Injured Pas- 

sengers. 

Failure of a sliip's surgeon to treat ono of two injured passengers at 
ail, althougli requested to do so, and treatnient of the other for a contused 
wound, when there was a eoinpound fracture of a bone of her leg, held 
négligence, for which the ship was liable. 

Appeal from the District Court of the United States for the Ter- 
ritory of Hawaii; Horace W. Vaughan, Judge. 

Suits in admiralty by Uto Yenobi and by Omito Itokazu against 
the Japanese steamship Korea Maru. Decrees for libelants, and claim- 
ant appeals. Affirmed. 

Smith, Warren & Whitney, WilHam O. Smith, and L. J. Warren, 
ail of Honolulu, T. H., and Samuel Knight, of San Francisco, Cal., 
for appellants. 

George A. Davis and Charles S. Davis, both of Honolulu, T. H., 
for appellees. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. The libels charge the breach of a ma- 
rine contract in the failure of the owners and officers of the steamship 
Korea Maru to carry the libelants safely and without injury from 
the port of Kobe, in the empire of Japan, to the port of Honolulu, 
in the district and territory of Hawaii, in the United States. The 
two suits arise upon substantially the same state of facts, involving 
the same issues, and were heard together, both in the lower court and 
hère, and will be so treated in this opinion. 

It is alleged that the libelants were passengers for hire on the Jap- 
anese steamship Korea Maru, leaving the port of Kobe, empire of 
Japan, on the 6th day of December, 1916, and being third-class or 
steerage passengers on that boat; that the Korea Maru was at that 
time engaged in carrj'ing passengers, mail, and freight from divers 
ports and places in the republic of China, the empire of Japan, and 
other ports and places, to the port of Honolulu, territory of Hawaii, 
and San Francisco, state of California; that on or about the llth 
day of December, 1916, while said steamship was upon the high seas, 
the libelants were compelled by reason of the stifling condition of 
their quarters, the beat and impure air, to go from their quarters up 
to and upon the lower deck of the" vessel ; that while on the deck, 
and during heavy weather, and while a heavy swell and a high sea was 
running, they were struck by a wave, which swept over and across 
the deck of the steamship, and fell with great force and violence upon 
the deck of the steamship, throwing libelants down; that the libelant 
Uto Yenobi suffered a fracture of the metatarsel bone of the right foot, 

^z^FoT other cases fiée same toptc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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and the libelant Omito Itokazu suffered a compound fracture of the tib- 
ia of her right leg and was otherwise bruised and injured; that nei- 
ther libelant received any proper médical care after the injuries com- 
plained of ; and that said injuries were caused by the négligence of 
the appellants, in not waming the libelants that it was dangerous and 
unsafe at that time to go on the deck of the vessel, and in failing to 
provide safety appliances on the deck, and in allowing the libelants to 
go upon the deck of the steamship without taking the necessary pré- 
cautions for the safety of the passengers. 

During the trial, the libel in case No. 3114 was amended, charging 
that the claimant employed an unskillful and incompétent physician 
and surgeon, who wholly failed and neglected to attend and treat the 
libelant Uto Yenobi, and by reason of such neglect libelant suffered 
great hardship and pain. The libel in case No. 3115 was also amended, 
in which the claimant is charged with the employment of an unskill- 
ful and incompétent physician and surgeon, who treated the broken 
leg of Omito Itokazu as an ordinary contused wound, and not as 
a broken leg, by reason of which unskillful and incompétent treatment 
the libelant suffered great hardship and pain. 

[1] With respect to the charge contained in thèse amendments, 
that the physician and surgeon neglected the libelants, we are of the 
opinion that such neglect was an élément in the gênerai charge of 
neglect for whiçh the vessel was liable ; but with respect to the charge 
that the physician and surgeon was incompétent and unskillful in the 
treatment of Omito Itokazu we are of the opinion that the vessel 
was only liable when the claimant failed to take reasonable care in 
the employment of such an officer on board the vessel. Hutchins 

V. American Steamship Great Northern, 251 Fed. 826, C. C. A. . 

It is not charged in either of the libels or the amendments that the 
claimant was négligent in the sélection of, or in the employment of , the 
physician and surgeon, or that his incompetency or lack of skill, as 
charged, was known to the claimant at the time of his engagement, or 
that his incompetency and lack of skill, as charged, was subsequently 
ascertained by the claimant, and that with such knowledge he was re- 
tained as an employé of the vessel. In the absence of such a charge, 
and compétent évidence to sustain it, we pass over the évidence relating 
to the lack of skill and competency on the part of the physician and 
surgeon in the treatment of Omito Itokazu. 

[2] We corne, then, to the gênerai charge of négligence, the char- 
acter of which, with respect to the duty of the carrier to a passenger, 
is the same, whether the liability of the carrier is claimed as a breach 
of contract or as a failure to perform the duty of a carrier. 

[3] The care required of a carrier in transporting passengers, and 
its conséquent liability, is sufficiently stated for the présent purpose 
under the gênerai rule that, although the carrier does not insure that 
the passenger will be carried safely, still it is bound to exercise as 
high a degree of care, skill, and diligence in receiving a passenger, 
conveying him to his destination, and setting him down safely, as the 
means of conveyance employed and the circumstances of the case will 
permit. 10 Corpus Juris, 854. 
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The testimony relating to the weather conditions on board the vcs 
sel at the time of the accident is conflicting. The chief officer testi - 
fied that the weather was net bad, that the ship did not roU much, an(' 
that he did not think the sea was so rough that it was dangerous fo; 
passengers to be on deck, He said the spray came on deck, but nf> 
wave came over. Pie testified, further, that there was a standing 
order given that the passengers were not to go up on deck when i; 
was in any way rough, because it was dangerous. 

The head steward testifjed that he saw the Hbelants pass his room, 
going in the direction of the upper deck, just before the accident, 
and he warned them then that thjsy must not go up. He said to them : 

"It is rougli,. and the spray is coming ovor the deck," "and that the sea 
was rough, and not to go up on deck;" "that it was dangerous, and l'or that 
reason uot to go up on deck." 

He subsequently modified his testimony to the effect that he did 
not say to the hbelants that it was dangerous, but that he said it was 
dark, and the spray would come on deck, and that they would get 
wet. A steerage boy testified that the steward told him to tell the 
passengers that the weather was bad, and it would be dangerous 
for the passengers to go up on deck, and he says he so told the libel- 
ants. 

The hbelants testified that they were not warned not to go on 
deck, and they were not told it was dangerous. A female com- 
panion, who was with the hbelants, and who went up on deck wit' 
them and was struck down at the same time, testified that she heard 
no warning that it was unsafe or dangerous to go on deck. A steer- 
age passenger, who was on deck and saw the Hbelants struck down, 
testified that the weather was bad and the waves were rough; but 
he heard no warning that it was dangerous to be on deck. Two oth- 
er passengers testified that they heard no warning that it was dan- 
gerous to go on deck, although they appear to hâve been situated 
so as to hâve heard it, had such a warning been given. 

The court below found as facts, from this testimony, that the sea 
was rough and the weather was bad; that it was in fact dangerous 
for passengers to be on the steerage deck ; that the officers and crew 
were négligent in not so warning the passengers, and in allowing them 
to go on deck. The weight of testimony supports this finding, and we 
find no reason for rejecting it. 

[4] The claimant contends that the accident happened by reason of 
the hbelants slipping and falling upon the deck, which was wet from fly- 
ing spray and rain, and was an ordinary and usual risk of travel at sea, 
which Hbelants assumed. This contention is in conflict with the claim 
that the deck was dangerous and that the hbelants were so warned : 
but, assuming that such an alternative défense may be made, it in 
not supported by the évidence. The Hbelants were not walking oi: 
the deck at the time they were struck down by the wave. They were 
standing still on the steerage deck near the entrance to the steerage 
quarters, from which they had just emerged. The steerage passengers 
had the fight to go on the steerage deck for air and exercise, and it was 
usual for them to do so when the conditions of weather and sea wen.- 
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favorable. Wheii the conditions were not favorable, it was the duty, 
and the évidence shows that it was the custom, of the officers of the 
vessel to so warn the passengers. If the danger upon the deck was 
not apparent and obvions to the libelants, exercising reasonable care 
for their own safety, they assumed no risk, unless warned by the offi- 
cers of the vessel of the danger, which was not a f act ; and it does not 
appear from the évidence thàt the danger was obvions or apparent, 
or that the libelants had been on deck long enough to apprehend the 
danger from their own observation. The conclusion is that the libel- 
ants. did not assume the risk, and that they were not guilty of con- 
tributory négligence. 

[5] It is charged that the libelants were neglected after they were 
injured. The physician and surgeon carried by the vessel saw Omito 
Itokazu soon after she was injured, when he was called by the steer- 
age steward to see her. He found her lying on the steerage deck 
below, suffering pain from an injury which he diagnosed as a con- 
tused wound on the front part of her leg. He did not see her again 
for two or three days, when he was again called by the steerage 
steward. On this second visit the doctor directed that the bandage 
should be removed and the leg washed. He applied antiphlogistine 
and the leg was again bandaged. The next time he saw the libelant 
she was in the ship's hospital, when the libelant was taken there for 
inspection on the arrivai of the vessel at Honolulu. The bandage of 
antiphlogistine had been removed and the leg was bare. He did not 
see her after that, and he did not see her carried from the vessel to 
the immigration station by a fellow passenger, where she was re- 
ported to the surgeon of the United States Public Health Service, 
who upon examination thought the injury was a fracture. He im- 
mediately had her sent to the Queen's Hospital, where she was ex- 
amined by the surgeon in charge, who found she had a compound 
fracture of the right tibia. An X-ray picture was taken of the in- 
jured limb, to ascertain the position of the fragments. The picture 
was introduced in évidence, and shows the fracture clearly and un- 
mistakably. 

On December 27th the wound had sufficiently healed to place the 
leg in a plaster cast, and the libelant remained under treatment in 
the hospital until March 7th, when she was discharged ; but she had 
not fuUy recovered from the injury when the case was tried in April, 
1917. She sufîered pain from the time of the injury until about the 
time she was discharged from the hospital. 

The ship's physician and surgeon claims to hâve discovered that 
the libelant's leg was broken before she was taken from the ship at 
Honolulu; but his health report, delivered to the health officer at 
Honolulu, does not show this fact. In this report it is stated that the 
injury was to her ankle. The only conclusion to be drawn from this 
testimony is that the libelant was neglected, and the nature of her 
injury was not ascertained, although it could hâve been, very soon 
after the accident, and some relief easily given. 

Uto Yenobi, the other libelant, was carried below after her injury, 
and she was placed in her herth, where she remained until the arrivai 
254 F.— 2G 
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of the vessel at Honolulu. The doctor did not attend or seé her, al- 
though requested to do so by a friend of the libelant, who was a fel- 
low passenger. At Honolulu she was carried to the immigration 
station by a fellow passenger and examined by the surgeon of the 
Health Service, as in the case of the other libelant, and she was found 
to hâve an injury to her foot. She was also immediately sent to the 
Queen's Hospital, where she remained under treatraent until Febru- 
ary 21, 1917. Her injury was of such a character as to cause her pain 
until about the time she was discharged from the hospital. The doc- 
tor on board tlie vessel makes no claim to hâve treated her, or to 
hâve seen her, after her injury. 

The testimony in the record reveals the fact that thèse helpless 
créatures were otherwise shamefully neglected in a way that need 
not be mentioned in this opinion. Had there been no physician or sur- 
geon on board the vessel, the neglect by the master or other officer to 
give them proper care would, under the rule we hâve stated, hâve 
rendered the vessel liable. 

The District Court entered a decree in favor of Uto Yenobi for 
the sum of $1,200, and a decree in favor of Omito Itokazu for $2,000. 
We see no reason for disturbing the decrees on the ground that they 
are excessive. In our opinion they are not excessive, but under ail 
the circumstances are fair and reasonable. 

Finding no error in the record, the decrees of the court below are 
afErmed. 



QUAN HING SUN et al. v. WHITE, Coramlssloner of Immigration.» 

(Circuit Court of Appeals, Nlnth Circuit. October 11, 1918.) 

No. 3039. 

1. CrriZENS ®=99 — Who akb Oitizens— Children of Cïtizens Boen Abboad. 

Rev. St. § 1993 (Comp. St. 1916, § 3MT), provlding that "ail children 
heretofore bom or hereafter born out of the limlts and jurisdlction of the 
United States, whose fathers were or may be at the time of their birth 
cltlzens thereof, are declared to be citlzens of the United States," makes 
no distinction as to race or place of birth. 

2. CONSTITUTIONAL IjAW <@=>215 I>ISCRIJ.riNATION— APPLICANTS CLAIMING 

ClTIZENSHIP— CHII.DBBN OV CHINESE BIBTH. 

To apply to a person of Chlnese birth, seeklng admission on the ground 
that bis father was a citizen of the United States, a différent procédure 
from that provided by the immigration statute and applied to ail others 
making simllar claim, is an unlawful discrimination. 

3. Aliens <S=25 — ExcLirsioN— Children or Citizens Bobn Abboad. 

A régulation of the Department of Labor, adopted under the Ohinese ex- 
clusion laws, excluding from admission persons of Chlnese birth, although 
their fatliers are or were citizena of the United States, unless they are dé- 
pendent members of the fatber's household, is without warrant of law. 

Appeal from the EKstrict Court of the United States for the First 
Kvision of the Northern District of California; M. T. Dooling, Judge. 

Habeas corpus by Quan Hing Sun and others against Edward 
White, Commissioner of Immigration for the Port of San Francisco. 

^s>For otber caaes ■•• «ame toplai& KBY-NUMBER in ail Key-Numbered DIgeets & Indexe! 
•Rehearlng denled February 10, 1919. 
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From an order discharging the writ, and remanding petitioners for 
déportation, they appeal. Reversed. 

George A. McGovvan, of San Francisco, Cal., for appellants. 

Annette Abbott Adams, U. S. Atty., of San Francisco, Cal., C. F. 
Tramutolo, Asst. U. S. Atty., of San José, Cal., and Caspar A. Orn- 
baun, Asst. U. S. Atty., of San Francisco, Cal., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. The appellant, Quan Hing Sun, a child 
eight years of âge, arrived at the port of San Francisco, Cal., on the 
steamship China March 11, 1916, in charge of his uncle, Quan Foo. 
He applied for admission to the United States as the son of Quan Hay, 
deceased, who was a native-born citizen of the United States. His 
claim was that, although born in China, he was the son of a citizen of 
the United States, and under section 1993 of the Revised Statutes 
(Comp. St. 1916, § 3947) entitled to enter the United States. 

The appellant's father, Quan Hay, died in Los Angeles, Cal., Feb- 
ruary 25, 1914. His mother, Wong She, died in China two or three 
months after the death of the father. The appellant's uncle, Quan 
Foo, was born in the United States. He visited China in 1906, and 
again in 1914, retuming to the United States with the appellant in 
March, 1916. 

The appellant was first examined as to his right to admission under 
the provisions of the immigration laws, and was found qualified to be 
admitted. He was then examined by the immigration inspecter under 
the Chinese Exclusion Act, and his application for admission denied, 
on the ground that the applicant had f ailed to establish the fact that he 
was the son of Quan Hay ; but it was stated by the Inspecter that the 
applicant was excluded under rule 9 (f) of the then rules governing the 
admission of Chinese. This finding was approved by the Commission- 
er of Immigration, and upon appeal to the Secretary of Labor the dé- 
cision of the Immigration Commissioner was affirmed. 

It is claimed on behalf of appellant that the action of the officers of 
the Immigration Bureau and of the Department of Labor in holding 
the appellant for déportation was an abuse of discrétion committed 
to them by statute, and resulted in denying hira a f air hearing, to which 
he was entitled under the law. The objection to the hearing is that 
under the régulations prescribed by the Commissioner General of Im- 
migration a différent procédure was pursued by the immigration offi- 
cers in determinîng appellant's right to admission into the United 
States from that pursued under other statutory régulations for deter- 
mining the right of persons other than those of the Chinese race to 
enter the United States. 

There is such a différence in procédure. Under the provisions of 
the act of Congress of February 20, 1907 (34 Stat. 898, c. 1134), as 
amended by the act of March 26, 1910 (36 Stat. 263, c. 128), and 
March 4, 1913 (37 Stat. 736, c. 141), a person claiming to be a citizen 
of the United States arriving at a port of the United States, who may 
not appear to the examining immigration inspecter at the port of ar- 
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rival to be clearly and beyond a doubt entitled to land, wîll be detained 
for examination in relation thereto by a board of spécial inquiry. The 
same procédure is provided when the décision of the inspector is fa- 
vorable to the admission of the alien and such décision is challenged 
by any other immigration officer. Act Feb. 20, 1907, c. 1134, § 24, 34 
Stat. 906 (Comp. St. 1916, § 4273). This spécial board of inquiry is 
appointed by the Commissioner of Immigration, with the approval of 
the Secretary of the Department of Labor, and consists of three mem- 
bers selected f rom the immigration officiais. Such boards hâve the au- 
thority to détermine whether a person who has been duly held shall be 
allowed to land or shall be deported. An appeal lies from the décision 
of the board, through the Commissioner of Immigration and the Com- 
missioner General of Immigration, to the Secretary of the Department 
of Labor. Act Feb. 20, 1907, § 25, 34 Stat. 906 (Comp. St. 1916, § 
4274). 

The régulations goveming the admission of a person of the Chinese 
race provide for an examination by an officer (Act May 6, 1882, c. 126, 
§ 9, 22 Stat. 60 [Comp. St. 1916, § 4296]), who makes a report on the 
case to the Commissioner of Immigration. This officer détermines 
whether the person shall be admitted or not. An appeal from adverse 
décisions lies to the Secretary of the Department of Labor (rules 3 
and 5 governing the admission of Chinese). In this examination of a 
person of the Chinese race, there is no intervening board of spécial 
inquiry between the inspector and the Commissioner of Immigration, 
or the other superior officers of the Department of Labor. We are 
advised that in practice there is this further différence: The immigra- 
tion procédure for persons other than Chinese allows a complète in- 
spection of the entire record, including the findings and reasonings of 
the board of spécial inquiry. The practice under the Chinese Exclu- 
sion Law withholds this record from the applicant for admission, only 
advising him of the final resuit. 

[1] The procédure under the immigration statute is provided by 
law. The régulations under the Chinese Exclusion Act are provided 
by régulations of the Department of Labor. The appellant claimed 
the right to enter the United States under section 1993 of the Revised 
Statutes (Comp. St. 1916, § 3947), providing as follows: 

"Ail children heretofore born or hereafter born ont of the llmits and ju- 
risdictlon of the United States, whose fathers were or may be at the tlme 
of their blrth dtlzens thereof, are declared to be cltlzens of the United States." 

[2] This statute applies to ail persons alike, without any discrimina- 
tion as to race or place of birth. To apply to a person of Chinese birth 
the procédure provided by the rules of the Department of Labor gov- 
erning the admission of Chinese, for the purpose of determining wheth- 
er the applicant's father was a citizen of the United States, and to ail 
others making this claira the procédure provided by the immigration 
statute, is plainly a discrimination against the person of Chinese birth, 
and the hearing measured by the immigration statute distinctly unf air. 
This unf air procédure is made clear by the proceedings in diis case. 

[3] When the applicant arrived in the United States on March 11, 
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1916, the rules of the Department of Labor governi.ng the admission 
of Chinese were the rules approved October 15, 1915. It was pro- 
vided in rule 9 (f) of said rules that "the dépendent members of the 
household of a Chinese-American citizen may be admitted to the 
United States" upon certain conditions therein provided with respect 
to the proof that shall be exacted in such cases. Thèse conditions 
were as follows : 

"îliile chiUlren 14 years of âge and nnder shall be conclusively presumed 
to be members of the fatlier's household. Maie children 15 years of âge or 
over and under 18 years of âge shall be prcsnmed to be members of the fa- 
ther's honsebold, but such prcsumption shall be siibject to rebuttal. Such 
clijldren 18 years of ago and under 21 years of âge shall be required to prove 
affirmatively and to the satisfaction of the Seer(!tary of Labor that they are 
members of the father's household. No Chinese maie 21 years of âge or over 
shall be permitted to be admitted to the United States otherwiso than of hls 
own individual status or capaeity as a member of the exempt classes, and 
upon exhibition of the certificate prescribed by section 6 of the Aet of July 
T), 1884, irresix-ctive of whetber he is or Is not a member of the household of 
his exeœiit father." 

Ail other children of Chinese-American citizens were excluded 
under rule 2, which provides : 

"Rule 2. Only those Chinese persons who are expressly declared by the 
treaty and ]a\\s rc^lating to the exclusion of Chinese to be admissible shall 
be allowed to enter tbe United States, and those only uiion (tonipliance witli 
the refpiirements of said treaty and laws and of rules issued thereunder." 

We know of no law making a race distinction in American citi- 
zenship, and by reason of such distinction excluding the sons of cit- 
izens of the United States of Chinese birth who, seeking to enter 
the United States, if over 21 years of âge, are not permitted to do so, 
except upon the exhibition of a certificate prescribed by section 6 of 
the act of May 6, 1882, c. 126, 22 Stat. 58, as amended July 5, 1884 
(23 Stat. 116, c. 220 [Comp. St. 1916, § 4293 |) or if under 21 years 
of âge, except upon évidence that they are dépendent members of the 
household of such American citizen. 

That there is no such law is practically admitted by the Department 
of Labor in the adoption of new rules in which thèse conditions are 
omitted. The new rules were adopted May 1, 1917, in which it is 
provided in rule 9, subdivision 1 : 

"Tlie lawful children of an American citizen of the Chinese race partake 
of thelr father's citizenship. and are entitled to admission Into the United 
States." 

No conditions are imposed, except to retain a provision of the pre- 
vious rule safeguarding the United States against false and frauda- 
ient claims of citizenship as follows : 

"In every such case eonvincing évidence with l'espect to such citizenship 
and relationship shall be exacted," 

The inspecter, who examined the applicant in this case, proceeding 
under the rules of October 15, 1915, reported: 

"He is but a child, and neither of his parents are in this couatry, both In 
faet, being dead, and the provisions of rule 9 would prevent his landing. 
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The testlraotiy of ail wltnesscs was, however, taUen In order to ascertaln, If 
possible, if the relationship claimed exists." 

The immigration inspecter refers to the testimo,ny upon the feature 
of the case last referred to, and reaches the conchision that such re- 
lationship had not been estabhshed, concluding his report as f ollows : 

"In my opinion the relationship elaimed does not exist. and even if rulo 
9 did not prohibit the applicant's landing I would reconimend déniai based up- 
on applicant's failure to establish that he is the son of Quan Hay." 

Upon this report the Commissioner of Immigration rendered the 
following décision : 

"In the matter of the application of the Chinese person, Quan Hing Sun, for 
admission to the United States as the minor son of a native, the existence of 
the relationship claimed to his alleged father is not established to my satis- 
faction, and it further appears that both parents of the applieant are dead,. 
and he is therefore inadmissible under the provisions of rule 9." 

From the décision of the Commissioner of Immigration counsel for 
the appellant appealed to the Secretary of Labor at Washington. The 
final décision of that officiai is not in the record, but the Assistant 
Commissioner General of Immigration advised the Commissioner of 
Immigration at San Francisco that the Secretary had affirmed the ex- 
cluding décision of the latter, "on the ground that the relationship had 
not been established." Whether the décision of the Secretary of La- 
bor was oral or written does not appear. 

Passi,ng over the informality in such a disposition of the appeal, the 
question remains: Was this décision based solely upon the objection 
that it had not been established that the appellant was the son of 
Quan Hay, a native-born citizen of the United States, or was it in- 
flue.nced by the fact that Quan Hay was dead, and the appellant was 
not, at the time of his arrivai in the United States, a "dépendent mem- 
ber" of his father's household, as required by rule 9 (f) ? The exclu- 
sion under that rule appears to hâve been considered, and apparently 
was an élément in the décision of the inspector of immigration and 
the Commissioner of Immigration at San Francisco, and it is not clear 
that it did not influence the Department of Labor at Washingto.n. 

We are of the opinion that in such an inquiry it should distinctly 
appear that the department was not influenced in its décision by con- 
sidérations not authorized by law. The décisions of Judge Dooling in 
Ex parte Wong Foo (D. C.) 230 Fed. 534, Ex parte Leong Wah Jam 
(D. C.) 230 Fed. 540, Ex parte Ng Doo Wong (D. C.) 230 Fed. 751, 
Ex parte Lee Dung Moo (D. C.) 230 Fed. 746, and Ex parte Tom Toy 
Tin (D. C.) 230 Fed. 747, we think state a rule of caution applicable 
in ail fairness to such a case. The judge said (Ex parte Wong Foo, 
supra) : 

"The Inquiry of the Immigration Department should be direeted, of course, 
in good faith to the ascertainment of that fact [that the applieant is the son 
of an American citizen]. The burden of proving such a relationship is entire- 
ly upon the applieant, but that burden should not be increased by throwing 
extraneous matters into the scale against htm." 

We are aJso of the opinion that there is but one procédure applica- 
ble to such an inquiry, and that is the procédure provided by the im- 
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migration statute. Upon the record in this case we do not think appel- 
lant had such a fair hearing before the Immigration Department as 
the law provides. 

The decree of the District Court will be reversed, with direction to 
issue the writ as prayed for, and such further proceedings as will not 
he inconsistent with the opinion. It is so ordered. 



ROYAL UNION MUT. LIFE INS. CO. v. LLOTD (two cases). • 
(Circuit Court of Appeals, Eighth Circuit. November 20, 1918.) 
Nos. 5100, 5102. 

1. Insueance <S=587 — Lite Policy — Delivert. 

A liiisband's delivery to his wife of a Ufe policy held not a surrender of 
hls right to revoke the désignation of the wiîe as beneficiary, and so to 
preclude the Insurer from giving effect to a change of beneflclary by tho 
husband. 

2. Iksukance <®=3587 — Life Policy — Change of Beneficiabt. 

The riglit to change a beneficiarj', if reserved In a Ufe poUcy, Is equally 
available to the insiired as It is in case of a certlficate issued by a frater- 
nal beneflt association. 

3. Insurance <S=>587 — Life Policy — Change of Beneficiaby. 

A provision in a life policy allowlng the insured to change the benefl- 
clary, wliich required retum of the original policy, so that an Indorsement 
of the chiinge mlght be indorsed thereon, is for the benefit of the insurer, 
and the original beneficiary cannot complaln that the insurer, on the 
représentation that the policy had been lost, Issued a new policy, in which, 
at the re(juest of the Insured, the beneficiary was changed, though the 
original policy was In the possession of the flrst beneficiary. 

4. Appeal and Ebror <©=3l84 — Objections — Necessity. 

Where plaintifE in an action on a llfe policy made no objection to the 
trial on the equity side of the court of défenses based on the ground that 
the policy should be canceled, because a new one, naraing a new benefl- 
ciary, had been Issued at the request of the insured, lielà, that the case 
was not so wholly wlthout color of équitable jurlsdictioa that It can be 
dismlssed on appeal. 

Appeal from and in Error to the District Court of the United States 
for the Northern District of lowa ; Henry T. Reed, Judge. 

Action by Anzonetta M. Lloyd against the Royal Union Mutual l,îfe 
Insurance Company, in which the parties stipulated certain issues 
should be transferred to the equity side of the court. There was a 
judgment and decree for the plaintifï (245 Fed. 162), and défendant 
appeals and brings error. Judgment reversed, and decree reversed, 
with direction. 

F. J. Dawley, of Cedar Rapids, lowa (Dawley & Jordan, of Cedar 
Rapids, lowa, N. M. Hubhard, Jr., of Des Moines, lowa, and F. F. 
Dawley, of Cedar Rapids, lowa, on the brief), for appellant and plain- 
tifï in error. 

E. A. Fordyce, of Cedar Rapids, lowa (Leslie H. Whipp, of Chi- 
cago, 111-, on the brief), for appellee and défendant in error. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

^::sFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe* 
•Rehearlng denled February 22, 1919. 
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MUNGER, District Judge. The appellee and défendant in error, 
hereafter called plaintiff, brought an action at law against appel! ant 
and plaintiff in error, hereafter called the company, upon a policy 
of life insurance issued by it upon the life of plaintiff's husband. 
By the terms of the policy she was named as benetîciary, sul)ject to 
a right of revocation of such desig-nation. She alleged that her hns- 
band had transferred the policy to her as her ovvn properly and that 
she had ever since held it. The company's answer denied the transfer, 
denied notice of any claimed transfer, and alleged that the insured 
had filed an affidavit with it showing the loss of the original policy, 
and an application for the issuance of a duplicate policy; that such 
duplicate policy was issued, and that the insured had then made a 
written request to hâve his mother substituted as beneficiary in place 
of plaintiff, and that this change was made and indorsed on the pol- 
icy; that after the death of insured his mother had entered suit against 
the Company and had obtained judgment for the full amount of the 
policy. The answer concluded with a prayer, that the assignment and 
transfer of the policy be canceled and that plaintiff be required to 
surrender for cancellation the policy held by her. The reply denied 
that plaintiff had any knowledge of the application for change of ben- 
eficiary, or of the issuance of a duplicate policy or of the indorsenient 
of a change of benetàciary thereon, The parties entered into a stip- 
ulation that the case should be transferred to the equity side of the 
court and the court made an order that the issues presented by a part 
of the answer and the reply thereto, relating to the change of benefi- 
ciary and praying for cancellation and surrender of the policy held 
by plaintiff should first be tried as a suit in equity, and that after the 
détermination of that issue, the issues made by plaintiff's pétition 
and the remainder of the answer and reply should be tried as an ac- 
tion at law. See section 274b, Judicial Code, Act March 3, 1915, c. 
90, 38 Stat. 956 (Comp. St. 1916, § 1251b). 

The court heard the testimony and entered a decree in the case 
that the portion of defendant's answer which prayed équitable re- 
lief should be dismissed for want of equity, and on the same testi- 
mony and in the same case entered judgment for plaintiff for the 
amount of the policy and costs. An appeal and writ of error were 
allowed on application of the company, and both hâve been submitted 
on one record. 

The chief question presented by the appeal is whether the decree 
is justified by the évidence. There is no serions dispute as to the 
essential facts. The plaintiff and insured were married in September, 
1911. They lived together until in August, 1915, when thcv sei^arated, 
and plaintiff obtained a divorce in November following. He died in 
December, 1915. When they were married, each had a fair income ; 
the plaintiff's income from her separate estate amounting to about 
.$5,000 a year. In the December following the marriage, plaintiff's 
husband said to her that, as she had a separate estate, it would be 
no more than fair that she should pay one-half of the household and 
living expenses and ail of her personal expenses, and that, in re- 
turn, "he would make out his will in her favor and a life insurance 
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policy," but did not state for what amount the policy should be. He 
also stated that, if he took out a policy, "it would not be any more 
than right that she should pay the premium on that, if he made it in 
favor of her." She agreed to this arrangement. Her husband stated 
that, as long as she kept up the premium, the policy would continue 
in her name, in her favor. Several months afterward her husband 
told her that he had a policy for her, and then delivered the poli- 
cy to her. She examined it sufficiently to see what its gênerai na- 
ture was, and then at once placed it in her safety deposit box at the 
local bank, and kept possession of it until after her husband's death. 
The premiums were paid annually to the company by her husband, 
but she reimbursed him for the amounts so advanced, in settlements 
made soon after he had made the payments. The plaintiff had no 
knowledge of her husband's application for a change of beneficiary, 
and the company had no knowledge that the original policy was in ex- 
istence when the change of beneficiaries was made, nor did it know 
of any agreement or understanding between plaintiff and her husband 
relating to the insurance. 

The company is an lowa insurance corporation, and the policy 
was issued in lowa. By its terms the company agreed to pay $5,- 
000, in case of the death of the insured, to plaintiff, if living, with 
right of revocation. Among the conditions of the policy were the 
following: 

"If the right of revocation has been rescrved, or in case of the death of the 
designatod beneficiary, the Insured may at any time while the policy is in 
force, and subjeet to any existlng assignnient of the policy, designate a new 
beneficiary (with or without the right of revocation) by flling written requesi 
therefor at the home office, together with this policy ; such change to talia 
efCect on the Indorsement thereof on the policy by the company." 

"No assignnient hereof shall be binding upon the company unless a duplieate 
original thereof shall bave been flled at the home olfice. Assignnient blanKs 
wlU be furnlshed upon application." 

The application for a change of beneficiary was made by the in- 
sured in January, 1915, by written application and affidavit sent to 
the company, and the indorsement of the change of beneficiary from 
the wife to the mother of the insured was made in the same month 
on the duplieate policy which the company had issued to the insured, 
and this policy, so indorsed, was kept by the insured until his death. 

[1] Was the attempted change of beneficiaries effective to bind 
the company in an action upon the first policy? By the terms of the 
policy a change of beneficiaries was subject to any existing assign- 
ment of the policy, but the policy also required that a copy of the 
assignment should be filed at the company's home office in order to 
bind the company. Appellee's brief dénies that the transaction be- 
tween plaintiff and her husband constituted an assignment of the 
policy, and claims that they amounted to a surrender to plaintiff of 
the right of the insured to revoke the désignation of plaintiff as the 
beneficiary. As the understanding between them was that the pol- 
icy should continue in her favor so long as she paid the premiums, 
the réservation of some right to change the beneficiary was not in 
violation of it. Whether this reserved right was or was not capable 
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of assignment, the facts in this case do not show any assignment of 
the policy. The deHvery of the pohcy to the plaintiff was not ac- 
companied by any expression of intention to transfer to her any 
reserved interest of the insured, and was significant only of a grant 
of custodianship of the pohcy. 

[2, 3] The remaining question is whether a change of beneficiaries 
could be made without the surrender of the original pohcy to the 
Company. It is the contention of plaintiff that this requirement was 
for her benefit and that the company therefore could not waive it. 
Since this case was submitted the controlling principles to be ap- 
plied in a situation of this kind hâve been declared by the Suprême 
Court of the United States in the case of Suprême Council of the 
Royal Arcanum v. Behrend, 247 U. S. 394, 38 Sup. Ct. 522, 62 L. 
Ed. 1182. It is there determined that the naming of a certain person 
as a beneficiary in the benefit certificate of a fraternal benefit asso- 
ciation confers no vested right, but a mère expectancy which may be 
defeated at any time by the act of the insured member; that where 
the certificate promises payments to the beneficiary provided the 
certificate has not been surrendered and another certificate issued 
at the request of insured in accordance with the laws of the or- 
der, the requirement for a return of the policy is for the protection 
of the society, and if complied with to its satisfaction, or waived by 
it during the lifetime of the insured, it cannot be used to support the 
claim of the former beneficiary. 

But the right to change a beneficiary, if reserved in the policy, is 
equally available to the insured under an ordinary policy of life in- 
surance as it is in case of a certificate issued by a fraternal benefit 
association. Mutual Benefit Life Ins. Co. v. Swett, 222 Fed. 200, 
137 C. C. A. 640, Ann. Cas. 1917B, 298; Hopkins v. Northwestern 
Life Assur. Co., 99 Fed. 199, 40 C. C. A. 1 ; Townsend v. Fidelity 
& Casualty Co., 163 lowa, 713, 144 N. W. 574, L. R. A. 1915A, 109; 
May on Ins. § 398m; Joyce on Ins. §§ 740, 741. 

The provision for a return to the company of the original policy, 
so that an indorsement of change of beneficiary may be made there- 
on, is one for the protection of the company, and not for the pro- 
tection of the original beneficiary, and whether the policy is an or- 
dinary life policy, or the certificate of a fraternal beneficiary asso- 
ciation, if a new policy has been issued in the lifetime of the in- 
sured, at his request the original beneficiary will not be heard to 
complain that the original policy was not returned. Mutual Benefit 
Life Insurance Co. v. Swett, supra ; Lamb v. Mutual Reserve Fund 
Life Ass'n (C. C.) 106 Fed. 637; Mutual Life Ins. Co. v. Lowther, 
22 Colo. App. 622, 126 Pac. 882 ; John Hancock Mut. Life Ins. Co. 
V. Bedford, 36 R. I. 116, 89 Atl. 154; Navassa Guano Co. v. Cock- 
field (D. C.) 244 Fed. 222 ; Simcoke v. Grand Lodge A. O U. W., 
84 lowa, 383, 51 N. W. 8, 15 L. R. A. 114; Wandell v. Mystic 
Toilers, 130 lowa, 639, 105 N. W. 448; Allgemeiner Arbeiter Bund v. 
Adamson, 132 Mich. 86, 92 N. W. 786; Marsh v. Suprême Council 
American Légion of Honor, 149 Mass. 512, 21 N. E. 1070, 4 L- R. 
A. 382. 
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A number of cases hâve been cited by appellee in which it was 
held that the original beneficiary was entitled to recover when a 
change of beneficiaries had been attempted, but in thèse cases the 
Company or society had not accepted the application for a change of 
beneficiary and acted upon it by the proper entry or indorsement of 
the change during the lifetime of the insured, and hence the question 
of waiver was not involved. In this case the company indorsed the 
change of beneficiaries on the policy, without knowledge of any claim 
by the plaintiflf of an understanding with her husband that she was 
to remain the beneficiary while she kept the premiums paid. As 
stated in the case of Suprême Council of Royal Arcanum v. Behrend, 
supra, the remedy to enforce any contract of that kind is not to be 
applied in a suit on the policy between the original beneficiary and the 
company. 

[4] Some objection is made in the brief of appellee that the dé- 
fense urged by appellant should hâve been made in the action at 
law. No objection to the trial of the issues as a suit in equity was 
made in the court below, and the case is not so wholly without color 
of équitable jurisdiction that this court should now dismiss the suit 

on that ground. Fay v. Hill, 249 Fed. 415, — C. C. A. ; Audit 

Co. of New York v. Citv of LouisviUe, 185 Fed. 349, 107 C. C. A. 
467 ; Babcock & Wilcox v. American Surety Co., 236 Fed. 340, 149 C. 
C. A. 472. 

It follows, from what has been said, that the decree of the trial 
court should hâve canceled the policy in question as an obligation 
of the company, and should not hâve rendered judgment thereon in 
favor of défendant in error. 

The judgment in No. 5100, the proceeding in error, will be re- 
versed, with costs, and the decree in No. 5102, the proceeding on 
appeal, will be reversed, with direction to enter a decree in conform- 
ity with the views expressed herein. 



CIJNCIIFIETjD fuel CO. V. HEXDERSON IRON WORKS CO. 

SAMB V. HENDEKSON. 

(Circuit Court of Appeals, Fiftli Circuit. November 21, 1918.) 

No. 3264. 

1. Joint Adventures <g=5l — Oontracts— Construction. 

A eorporate sliipowiier and a company operating a tug owned by the 
coi-poration hcld joint adventurcrs, responsible for one-half of the ex- 
pansés antl losses ; it appearing that the corporation which contracted 
with one interested in the operating company recognized the company's 
riglits. 

2. CoRPORATiOJNS <S=>432(12) — CoNTRACTS— Evidence of Authoritt. 

Evidence of a contract relating to a tug owned by a corporation entered 
Into by the président and gênerai manager hcld to show it was made for 
the corporation, binding on the corporation. 

3. Corporations <®=>447 — Contracts — Validity. 

Where a corporation, which under its charter might build vessels, ac- 
quired a tug in tlie discharge of a debt, a contract relating to the opéra- 
tion of tlie tug was not ultra vires. 

<g=5For other cases see same topic & KBY-NUMBEK in aU Key-Numbered Dlgests & Indexes 
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4. Corporations igss.'ÎTn — Contracts — Partxeiîsitip Aorefment. 

Wliere the stockholders and officers ot' a corporatinu acquiesced In a 
coiitract belweeu it and anotlier for the joint opération of a vessel, held, 
tliat flie cori)oratiou could not escape resulting liability on the ground 
that the contraet was one of partnershlp and a corporatiou cannot be a 
niember of a flrm. 

5. Corporations <&=3423 — Torts — Négligence — Autiiority of Officers. 

Where the oflicer in charge of a corporation' s business eiitered into a 
contraet for the opération of a tug whieh it owued, hcM, that the cor- 
poration could not escape responsibility for the results of a collision duc; 
to négligent opération, on the ground that no person was authorized to s<> 
conduct the business of the corporation as to impose upon it liability for 
négligence. 

6. Corporations ®=>30e — Liability of Officebs— Illégal Acts. 

Where the président and gênerai manager of a corporation eutered into 
a contraet with respect to the opération of a tug wliicb the corpoi'atiiui 
owned, and the contraet was beyond his authority, he would be personally 
responsible. 

7. Collision <S=3l53 — Kbview— Détermination. 

Where the trial court found against a libelant, seeking to recover on 
account of collision on the ground that the respoudent was not a person 
responsible, but did not détermine the question of négligence, the appel- 
late court, on reversing the decree, will not, regardless of Its authority 
to consider the record, détermine the question of négligence, but will re- 
mand the case to enable the tilal court to détermine sueh question. 

Appeal from the District Court of the United States for the South- 
ern District of Alabama; Robert T. Ervin, Judge. 

Libel by the Clinchfield Fuel Company against the Henderson Iron 
Works Company, together with a Hke libel against Frank Henderson. 
The two cases were tried together, and, judgment being against libelant 
in each case, it appeals. Decree reversed as to the Henderson Iron 
Works Company, and aiîfirmed as to the individual respondent. 

Harry T. Smith and Wm. G. Cafifey, both of Mobile, Ala., for ap- 
pellant. 

T. Mu Stevens, of Mobile, Ala., for appellees. 

Before WAI^KER and BATTS, Circuit Judges, and EVANS, Dis- 
trict Judge. 

BATTS, Circuit Judge. The Clinchfield Fuel Company filed a li- 
bel against Henderson Iron Works Company for injuries alleged to 
hâve been caused by the négligence of the master and crevv of the 
tug Helen Henderson, owned by respondent. Upon déniai of liability 
by respondent, a like libel was filed against Frank Henderson. The 
two cases were tried together, judgment being against libelant in each 
case. 

At the time of the accident the Helen Henderson was being operated 
by the Steele Towing & Wrecking Company in the harbor at Galves- 
ton, Tex. The tug was towing a barge of the Clinchfield Fuel Com- 
pany, and, according to the allégations of the bills, "the master and 
crew of the tug so negligently went about the performance of their 
duties" as to colîide with a pier, and subsequently to ram a steamer; 
the collisions resulting in injuries to the barge. 

<g=For other cases see same topic & KBY-J^UMBBR in ail Key-Numbered Digests & Indexes 
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The judgment of the court was upon the ground that, at the time 
of the accident, the vessel was under the complète control and manage- 
ment of the Steele Towing & Wrecking Company ; and it is now in- 
sisted that the respondent corporation had relations alone with T. J. 
Andersen, and none with the Steele Towing & Wrecking Company. 

[1] The contract, signed by T. J. Anderson and Frank Henderson, 
of importance in determining the relationship between the Steele Tow- 
ing & Wrecking Company and the Henderson Iron Works Company, 
was to the following effect: 

"Tliis contract, entered into and hetwcon T. J. Anderson, partner In the 
firni of Steele & Anderson, of Galveston, Texas, and Frank Hendereon, of the 
firin nf the Henderson Iron Works Company, of Mobile, Alahama, thls first 
day of .Tune. ]915, to wit: 

"In considération of the said Frank Henderson furnishing his tug Helen 
ri(>nderson, her tackle, apparel, and machinery, for opération along the c-oast 
of the Gulf of Mexico, and particularly in the harlx>r of the port of Galves- 
ton, Texas, lio agrées to divide the net profits and to assume ail cost and lia- 
hilities of opération of the said tug to the extent of fifty per cent. (50%), both 
profit and expense. 

"The said T. J. Anderson, as one of the principals of the firm of Steele & 
Anderson, agrées to keep the said tug Helen Plenderson in opération, endeav- 
oring to secure ail the profitable employment that he possibly can, both in the 
harbor and on the outside, maintaining thereon a single or double crew as the 
necessity might demand, and agrées on helialf of the firm of Steele & Ander- 
son to he responslble for fifty per cent. (50%) of the costs and expenditures 
of opération in lieu of receiving fifty per cent. (.50%) of the net profits of the 
tug. 

"It is further mutually agreed by the parties signing this contract and 
constituting the principals of this contract that the tug will be operated under 
the name of the Steele Towing & Wrecking Company, although the direct 
management shall be in the hands, and ail transac-tions passed through the 
hands, of the said T. J. Anderson on behalf of the firm of Steele & Anderson. 

"Ali fuel, provisions, wages and any disbursements wliatsoever are to be 
paid for by the said flrm, of Steele & Anderson, and in the event of loss or 
profits the division to be made in aecordance with that portion of agreement 
relating as above. 

"Witness my hand this first day of June, 1915, at the city of Galveston, 
Texas, U. S. A. 

"This contract can be broken by either party (60) days after writteu notice. 

"T. J. Anderson. [Seal.] 

"Signed in the présence of : 
"Henry J. Schutte. 

"Witness niy hand this first day of June, 1915, at the city of Mobile, Ala- 
bama, V. S. A. Frank Henderson. 

"Signed in the présence of: 
"Adolph Hanne." 

The contract is one difficult to construe. The intentioti of the par- 
ties is set forth in terms uncertain and arnbiguous. It is provided that 
the tug would be "operated under the name of the Steele Towing & 
Wrecking Company, although the direct managernent shall be in the 
hands, and ail transactions passed through the hands, of the said T. 
J. Anderson." From this provision, from the correspondence, and 
from the testimony of Anderson, it sufificiently appears that the Hen- 
derson Iron Works Company, having peculiar confidence in Ander- 
.son, expected him to look after the interests of the Henderson Com- 
pany, but that the actual opération was to be by the Steele Towing & 
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Wrecking Company. The possibility of a sale to this company was in 
contemplation, and insurance was effected, payable to the Steele Tow- 
ing & Wrecking Company, "as its interest may appear." One of the 
letters from Anderson contained a sentence to this effect: 

"The contract I contemplate writing up in connection \vlth your good self 
and this oiiice will be in such mnnner as will give the Steele Towing & Wreck- 
ing Company no hold on y ou whatever, thereby fuUy protecting you by dealing 
exclusively through my office." 

In another letter Henderson Iron Works Company suggest : 

"I would prefer doing business through your office, whom I am well ac- 
quainted with, although I believe the Steele ïowing & Wrecking Company are 
tirst-class, honorable people; but, as you are better acquainted with both 
sides, this is my reason for expecting you to protect us." 

Anderson testified that when the tug went to Galveston he turned 
her ovér to the Steele Towing & Wrecking Company to operate; that 
he and Henderson "conferred and co-operated in suggestions for the 
betterment of the opérations after the Steele Towing & Wrecking Com- 
pany took charge of her" ; that "the vessel was not chartered at so 
much a month," but "on the mutual understanding that ail profits were 
to be divided as between owners and Steele Towing & Wrecking Com- 
pany." 

Whatever may hâve been the original understanding and the mean- 
ing of the contract, it is quite certain that Mr. Henderson and the 
Henderson Iron Works Company knew of the actual opération of the 
tug by the Steele Towing & Wrecking Company, and looked to that 
company for its part of the profits. Among the letters introduced in 
évidence was qne in which the Henderson Iron Works Company says : 

"We hâve been trying hard to get a settlement with the Steele Towing & 
Wrecking Company for the tug Helen Henderson's earnings from the last 
statement up to the time she sunk." 

The conclusion reached is that the Henderson Iron Works Com- 
pany and the Steele Towing & Wrecking Company were, at the time 
of the accident, engaged in a joint venture, each party undertaking 
to become responsible for one-half the expenses and losses, and to 
equally share in the profits. 

[2] It is contended that there was no corporate action of any kind 
with référence to the opération of the vessel or the assumed contract 
with Steele Towing & Wrecking Company. The incorporators of the 
Henderson Iron Works Company were Frank Henderson, who sub- 
scribed for 25 shares, William Henderson, his brother, who sub- 
scribed for 1 share, and Maud Henderson, the wife of William Hen- 
derson, who subscribed for 24 shares. The incorporators were the 
directors, Frank Henderson was président and gênerai manager, and 
William Henderson secretary. The complète control of the corpora- 
tion's business was in Frank Henderson. His brother was a practicing 
physician, and the only thing to indicate that he ever had anything 
to do with the corporation was a statement by Frank Henderson that 
"on matters of importance we always consult one another." In the 
active management of the business he did not participate. The près- 
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ident and gênerai manager thought that the company had by-laws, but 
did not know where they were. 

There is nothing to indicate that formai action had ever been taken 
by the board of directors in any matter pertaining to the conduct of 
the business of the corporation. In making the arrangement with réf- 
érence to the opération of the tug, the corporation acted in the same 
way that it ordinarily did, through Frank Henderson alone. From 
the circumstance that the tug belonged to the Henderson Iron Works 
Company, that in the contract Henderson was spoken of as "of the 
Henderson Iron Works Company," that the letters with référence to 
this transaction were signed "Henderson Iron Works Company, by 
Frank Henderson, Président," that there was no claim of ownership 
of the tug by Frank Henderson, and nothing to indicate that any ar- 
rangement had been made between him and the corporation by which 
the tug could be used for his sole benefit, it must be assumed that the 
contract was made for the corporation, and it must he held that it 
was so donc as to bind the corporation. 

[3] Further contention is made that, if there was a contract between 
the Steele Towing & Wrecking Company and the Henderson Iron 
Works Company, whereby a partnership between the two corporations 
for the opération of the tug resulted, the contract was ultra vires. 

The Henderson Iron Works Company was a corporation, the ob- 
jects of which were set forth in the charter as follows: 

"To conduet a gênerai foun(lr.v, machine sliop, boiler, and blacksmith busi- 
ness, or any one or more thereof ; to buy, manufacture, and sell ail kinds of 
material, marine and railway machinery and supplies ; to buy, manufacture, 
and sell ail kinds of iron and otlier métal goods ; to build or repair engines, 
vessels, boilers, sawmill and other machinery, and generally to do any and 
ail acts incident to the opération of a gênerai foundry, machine, boiler, and 
blacksmith shops." 

The powers of the corporation were very broad, and the ownership 
of a vessel was a possibility contemplated. The tug was acquired in 
the discharge of a debt due the company. It could not be said that 
the company was without authority to acquire a vessel under such cir- 
cumstances, when it had power to build and repair vessels. The own- 
ership of a vessel carries aloïig with it the right to use it in a way 
that will make it a source of revenue, instead of loss. The vessel had 
brought expense and loss, and the arrangement made was the resuit of 
an effort to make it profitable. 

[4] The proposition is made that a corporation cannot become a 
member of a partnership. Doubtless there are many expressions in 
the books to this effect. Whether a corporation may become a tech- 
nical partner or not, there is no doubt of its capacity to enter into 
commercial ventures within the gênerai scope of its corporate pow- 
ers, whereby the profits or losses of the enterprise are to be divided 
between the corporation and another person or corporation. Having 
the right to own and operate the vessel, it had the further right to 
make a reasonable and not extraordinary arrangement by which this 
opération could be eflfected. The rules of law with référence to cor- 
porate power will, in a measure, be dépendent upon the persons by 
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whom they are invoked, and the circumstances uiider which an ef- 
fort is made to apply limitations of authority. In the instant case, 
a close corporation, under the complète management of one of the in- 
corporators, enters into an enterprise with another concern, with the 
expectation of making profit, under a contract whereby expenses and 
profits are to be divided. It may be that some member of the cor- 
poration could hâve invoked a lack of authority of the corporation or 
of the président, to prevent such a contract, or to prevent the carry- 
ing of it out after it was made. But a court would hesitate to allow a 
corporation (ail of its officers and stockholders acquiescing) to take 
the possible profits of an enterprise, under a contract beyond its pow- 
ers, and then, liability resulting, permit it to secure immunity by an 
appeal to lack of authority. 

[5] The proposition is made that no person was authorized to so 
conduct the business of the corporation as to impose upon it liabilit}- 
for négligence or other tort. Of course, no corporation can lawfully 
authorize the doing of an unlawful act, or of a tortious or négligent 
act. Neither can an individual acquire a right to commit a tort ; but 
the absence of the right to do that which is wrong will not absolve 
him from the conséquences of the wrong. A corporation may author- 
ize the doing of that which is within its corporate authority; and if. 
in the doing of this, the agents or agencies which it sélects are, within 
the scope of their authority, guilty of négligence or other tort, the 
same rules (with exceptions not necessary to state) are applicable as 
would be applied to an individual. 

[6] If Frank Henderson acted for the corporation without author- 
ity, under circumstances under which the corporation would not be 
bound, he would himself be responsible. The conclusion reached, how- 
ever, is that that which he did was for the corporation, under circum- 
stances making the corporation responsible for the results. Judgment 
for him was therefore proper. 

[7] The trial judge has not determined whether, under the facts 
developed, injuries resulted to the barge of the libelant under circum- 
stances fixing négligence upon the master and crew of the tug. Wliile 
this court would hâve the right to consider the record, and détermine 
this question, it is believed that more satisfactory results can be at- 
tained by referring the matter to the trial court. 

The case against Frank Henderson is affirmed, and that against 
the Henderson Iron Works Company is reversed, for further action 
consistent with this opinion. 
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NORTH AMERICAN TELEGRAPH CO. v. NORTHERN TAC. RY. CO. 
(Circuit Court ot Appeals, Elghth Circuit. No\ember 11, 1918.) 

No. 5013. 

1. Eminent Domain (S=202(2, 3) — ^Damages — Evidence. 

lu a proeeeding to condemn a right of way for a telegraph poie Une on 
a railroad right of way, licld, tïiat évidence of the rental paid for similar 
easements was admissible on the question of damufîes, aud, whlle it is 
not to be used as a matbematical formula, wiînesses were properly allowed 
to State what sucli rental would amount to, if capitalized at 4% to 5y2 
per cent. 

2. Eminent Domain <S=202(2, 3) — Damaoes — Evidence — "Market Value." 

The expression "market value" Indicates the priée established in a mar- 
ket \\'here the article is dealt in by such a nuniber of persons as to stand- 
ardize the price ; but as applled to real property the terni Indicates fair 
or reasonable value, which the property would liave if dealt with as at a 
market overt. So in a proceeding to condemn a right of way for a 
telegraph line over a railroad right of way, the price for which rights ol 
way over other railroads were acquired is not admitted to flx the market 
value except in the latter sensé. 

[Ed. Note. — For other définitions, see Words aud Phrases, First and 
Second Séries, Market Value.] 

In Error to the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Condemnation proceeding by the North American Telegraph Com- 
pany against the Northern Pacific Railway Company. There was 
judgment on the verdict, assessing damages in the sum of $16,850, and 
plaintiff brings error. Aiïirmed. 

E. T. Young and O'Brien, Yoting, Stone & Ilorn, ail of St. Paul, 
Minn., for plaintifï in error. 

D. F. Lyons, of St. Paul, Minn. (C. W. Bunn, of St. Paul, Minn., 
on the brief), for défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. This is a proceeding brought by the 
North American Telegraph Company as plaintifï to condemn a right 
of way for a telegraph pôle line on the railroad right of way of the 
défendant, the Northern Pacific Railway Company, from White Bear 
to Duluth, Minn., a distance of 138 miles, and from White Bear to 
Stillwater, a distance of 12 miles, under section 6246 of the General 
Statutes of Minnesota for 1913. The case was before this court and 
was carefully examined in an opinion reported in 230 Fed. 347, 144 
C. C. A. 489, L. R. A. 1916E, 572. The décision of the trial court 
was there reversed, because it failed to receive évidence which we 
deemed necessary to show the true value of the property, and because 
the rule of damages adopted was erroneous. On the second trial the 
rejected évidence was received, and the rule of damages formulated 

^=>For other cases see same toplc & KBY-NtJMBER in aU Key-Numbered Digests & Indexes 
254 F.— 27 
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by this court was stated, with explanations which gave plaintiff no 
cause for exception. The jury returned a verdict for $16,850, upon 
which judgnient was entered, and plaintiff brings error. 

[1] The only exceptions urged in argument of sufficient merit to 
require mention are thèse: Mr. Baker, superintendent of the Postal 
Telegraph Company, testified that he had acquired at the price of $10 
per mile, rights over several Southern and Southwestern railroads 
identical with those sought by plaintiff. Counsel insists that this prac- 
tice estabHshed a "market value" for the right, to which the jury 
should hâve been restricted, and excepted to the use of any other stand- 
ard. The trial court also received, over plaintiff 's objection, évidence 
of witnesses produced by défendant of the annual rental paid for such 
easements for limited terms of years, and then permitted the witnesses 
to State what that rental would amount to if capitalized at 4% to 5% 
per cent. Counsel insists that such a valuation would be proper only 
in case the fee to the property was taken ; and, as the statute provides 
that plaintiff 's right is subject to termination whenever the property 
shall be needed by the railway company for its own purposes, it is 
urged that the réception of this évidence was highly prejudicial. We 
might content ourselves by simply referring to our opinion when the 
case was hère before. We then stated that rental value was a proper 
élément for considération in assessing damages. For the reasons there 
given, we still adhère to that opinion. As we then explained, such a 
valuation is not to be used as a mathematical formula. It should be 
qualified by the limited nature of the right, and that was clearly done 
by the trial judge. It then constituted one pf the most valuable élé- 
ments for the considération of the jury. 

[2] The term "market value," as the words fairly import, indicates 
price established in a market where the article is dealt in by such a 
multitude of persons, and such a large number of transactions, as to 
standardize the price. Proof of such a market value can only be 
made by one of the recognized methods of proving the price current 
in a market. Individual dealings are not compétent to prove it. The 
term is, however, frequently used in a figurative sensé, as meaning the 
fair or reasonable value of the property — that is, such a value as the 
property would bave if it were dealt in according to the practices of a 
market overt. This is the meaning which the term usually bas when 
applied to real property. To prove market value when it is used in 
this secondary or figurative sensé, it is proper to receive évidence of 
individual transactions, even offers made in good faith for property 
of like character, the nature of the property, its location, its rental 
value, the uses to which it can be put, and ail the manifold éléments 
which are admissible to show the fair and reasonable value of prop- 
erty which is not so traded in as to give it a market value in the pri- 
mary sensé of the term. Private dealings in property can never be 
used to show market value in the primary sensé, and, when used to 
show market value in the sensé of fair and reasonable value, individ- 
ual transactions can never be made the sole basis for ascertaining such 
value. No text-writer or court bas been discovered which supports 
any such doctrine. The distinction between the two meanings attached 
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to the term "market value" is now found in the elementary works. 
Chaniberlayne on Evidence, §§ 2099h, 2099i. 

When the matter under investigation is so exceptional as the right 
involved in the présent case, to try to fit it into the formula of "mar- 
ket value" leads only to confusion. In such a case ail that can be done 
is to aid the jury by the opinions o£ men who are shown to hâve opin- 
ions which will prove, in the judgment of the trial court, a help to 
the jury, and to présent the varions features of the property to which 
we hâve already referred. The éléments which witnesses may prop- 
erly bring forward in such a case are those which experienced and in- 
telligent business men would présent, if they were negotiating with re- 
spect to the property in question. Boom Co. v. Patterson, 98 U. S. 
403, 25 L. Ed. 206; United States v. Chandler-Dunbar Co., 229 U. S. 
53, 77, 33 Sup. Ct. (£7, 57 L. Ed. 1063. When the minds of jurymen 
hâve been enlightened by such évidence and opinions, their composite 
judgment constitutes the "fair compensation" referred to in our Con- 
stitutions. Judges cannot properly make a schedule of the éléments 
which may be brought before a jury by experienced men to aid them 
in making their assessments. The rule and the éléments for its appli- 
cation must be adapted to the subject-matter that is under investiga- 
tion. That is what was done by this court in its opinion when the 
case was hère before. The Circuit Court of Appeals of the Sixth Cir- 
cuit, after a careful examination of the same subject, has recently ap- 
proved the same method. Louisville & Nashville k. R. Co. v. Western 
Union Telegraph Co., 249 Fed. 385, C. C. A. , 

The judgment is affirmed. 



In re JOSEPH R. MARQUETTE, JR., Inc. 
(Circuit Court of Appeals, Second Circuit. November 13, 1018.) 

No. 58. 

1. Baî^krtiptct ®=5l36(l) — Stjmmary Proceemngs. 

A banUrvipt may be siiunnarlly orilerert to surrender to liis trustée any 
assets of the estate found in bis possi^ssion, and for failure to obey sucli 
order may be committed as for eontenipt. 

2. Bankruptcy <^=5288(1) — Summary IMîoceedings. 

Where the trustée has possession of and légal title to any property, the 
bankruptcy court in summaiy proceedings may ad.1u.st demands for the 
property ; but, where the trustée lias not title and possession, an adverse 
claim to property demanded by him cannot be smnmarlly deterrained. 

3. Bankruptcy ©=288(1) — Summary Proceedings. 

Where the bankrupt is a corporation, summary proceedings may lie to 
recover corporate property in the possession of an officer thereof wno 
makes no Personal clahn to it ; but as against another than the bankrupt, 
who sets up title in himself, his clalm, if more than colorable, cannot be 
disposed of, except by iilenary suit. 

4. Bankruptcy <S=>2SS(1) — Summary Proceedings. 

Where imported merohandise was deposited by the owner In a bonded 
warehouse, and nfter organizing a corporation such owner pledged the 
warehouse reeeipt as collatéral securlty for a corporate debt, heJd that, 

igzaFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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as title remaiiied in him, his daim to tlie property, wliidi lie asnerted on 
bankruptcy of tlie eoiToratlon, could not be disposecl of iii simimary pro- 
ceedings. 

Pétition to Revise Order of the District Court of the United States 
for the Eastem District of New York. 

In the matter of Joseph R. Marquette, Jr., Incorporated, bankrupt. 
Pétition by Joseph R. Marquette, Jr., individually, to revise an order 
rendered on pétition of the trustée in summary proceedings restrain- 
ing Marquette from interfering v^rith the sale of certain merchandise, 
etc. Order reversed, and matter remanded, with directions to dis- 
miss the trustee's pétition. 

The bankrupt corporation succeeded to the business of and was fomied 
by Josepli R. îlarquette, Jr., who beeame its président. Before incorporation 
Marquette individually beeame the owner of a considérable quantity of im- 
ported merchandise, wbieli (duty not being paid) was deposited in a bondcd 
warebouse, the proprietor of which issued the usual receipt for said mer- 
chandise to said Marquette individually. 

Thereafter, the bankrupt corporation having been created, Marquette, on 
behalf of the corporation, borrowed money from a bank. and as collatéral se- 
curity transferred to the bank the ■warebouse receipt afoi'esaid. The mer- 
chandise could not be removed from warebouse without the consent of the 
collector of customs showing that it was duty paid before wlthdrawal. 
Bankruptcy having supei-vened, Marquette refused to sign applications for 
withdrawal unless the bank would stipulate to pay to him individually, and 
not to the trustée of the bankrupt corporation, whatever surplus might re- 
main on the sale of the merchandise to liquidate the bankrupt's indebtedncss 
to the bank. Apparently failing to obtain such stipulation, be transferred his 
right, title, and interest In and to said merchandise to a tbird party. 

The trustée, becoming aware of this situation, brought by pétition a suni- 
marj' proceeding against Marquette individually, seeking an order directing 
him to "instruet the collector of customs that he relinquishes and withdraws 
any claims which he" might bave against said merchandise. After consider- 
ing affldavits on both sides, the District Court ordered (1) that Marquette be 
l'estrained and enjoined from in any manner interfering with the sale by 
the bank of said merchandise ; (2) that the bank and the trustée jolntly offcr 
the merchandise for sale, and any surplus over indebtedness be paid to the 
trustée ; and (3) tliat Marquette be required to exécute an instrument in 
writing signifying that he had no ob.iection to the sale of said merchandise by 
the bank and the trustée Jointl.v as aforesaid. 

Marquette, in his answer to the trustee's pétition, averred that the mer- 
chandise in question was not, and never had been, property of the bankrupt 
coiiioration, and ob.1ected to the .iurisdiction of the court in the premis(>s. 
After the passage of the order bereinabove summarized, he brought tins 
pétition to revise. 

Patrick J. McDonald, of New York City, for petitioner. 

Niebrugge & Maxfield, of New York City (Samuel C. Duberstein, of 
New York City, of counsel), for trustée in bankruptcy. 

Rounds, Hatch, Dillingham & Debevoise, of New York City (Ste- 
phen Barker, of New York City, of counsel), for Battery Park Nat. 
Bank. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The 
petitioner. Marquette, never submitted himself to the jurisdiction of 
the court below, but insisted, and still insists, upon his right as an ad- 



IN KE JOSEPH E. MARQUETTE, JE., INC. 421 

verse claimant to a plenary suit. The rules regarding this matter laid 
down by this court for this circuit may for the purposes of this Utiga- 
tion be restated as f oUows : 

[ 1 ] A bankrupt may be summarily ordered to surrender to his trus- 
tée any assets of the estatc found in his possession, and for failure to 
obey such order may be committed as for a contempt. In re Schlesing- 
er, 102red. 117, 42 C. C. A, 207. 

[2,3] Where the trustée has possession of, and légal title to, any 
given pièce of property, the hankruptcy court in summary proceedings 
may adjust demands for said property, or any portion thereof, includ- 
ing the détermination of such a question as the validity of a mortgage 
upon the property so in possession. In re Kellogg, 121 Fed. 333, 57 C. 
C. A. 547. But, where the trustée has not title and possession, an ad- 
verse claim to property demanded by him cannot be summarily deter- 
mined. In re Baudouine, 101 Fed. 574, 41 C. C. A. 318. Where the 
bankrupt is a corporation, summary proceedings may lie to recover 
property of the corporation in the possession of an officer thereof, who 
makes no personal claim to said property. In re Brockton Idéal Shoe 
Co., 202 Fed. 199, 120 C. C. A. 447. But as against anothet than the 
îjankrupt, who sets up title in himself, his claim, if more than color- 
able. cannot be disposed of otherwise than by plenary suit; summary 
proceedings will not lie. "Colorable" was defined m Re Yorkville Coal 
Co.. 211 Fed. 619, 128 C. C. A. 570, and extended to cover a question 
of law, as distinct from one of fact, in Re Midtown Contracting Co., 
243 Fed. 56, 155 C. C. A. 586. 

[4] Applying thèse rules to the présent case: Undoubtedly the 
bank, by the transfer of the warehouse receipt, had symholical posses- 
sion of the merchandise in question ; but on the face of the papers 
Marquette individually remained the owner at least of the equity in the 
propei-ty hypothecated to secure the debt of his corporation. The is- 
sue in this proceeding is whether Marquette did or did not tum this 
merchandise into the corporation he formed, as he admittedly did do 
with most of his other belongings. This is a question of fact, and 
suggestive of several debatable points of law, and is piainly not such 
a matter as, over timely objection to jurisdiction, could be summarily 
disposed of by a court sitting in bankruptcy, guided by the above-cited 
décisions. 

The order under review is reversed, with costs of this court, and 
the matter remanded, with directions to dismiss the pétition. 
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WALKER GRAIN CO. v. BLAIR ELEVATOR CO. 

(Circuit Court of Appeals, Fifth Circuit. December 14, 1918.) 

No. .3229. 

1. Tbial <®=>412 — Objections to Eviuence^Waiveb. 

Wliere défendant objected to a question to its wltnes.s as to whetlier ho 
had been indicted for forgery, it was not a waiver of the objection and ex- 
ception for defendant's counsel to atate in the présence of the jury that 
he was not trying to lieep anything back, and would like to hâve the 
witness explain the niatter, as he stated he could. 

2. WiTNESSEs <S='345(1) — Ceedibility — Indictment. 

Jjvidence of a pending indictment is not compétent to affoct the credi- 
bility of a witness. 

3. Evidence <SS=5l58(28) — Best and Secondaey — Oral Assignments. 

Oral proof of asslgnment of a cause of action is proper, where it was 
not shown to hâve been in writing; and tlie fact that a mémorandum of 
the terms was contained in a journal entry on the assignee's books of 
account does not establlsh that the assignment was in the form of a 
wrltten contra et. 

4. Sales <S=;î58. — Rej-'euencb. 

Where a contract for the sale of corn for future delivery referred to 
the trade rule, sueh rule thereby became a part of the contract. 

5. Evidence ®=3450(5) — Oeal Evidence — Trade Rule. 

Where a trade rule, which was part of a contract, was ambiguous, orai 
proof was properly permltted to elucidate it. 

6. Sales «©=64 — Construction — Trade Kulb. 

Under a trade rule, whlch by référence was incorporatetl into and 
made a part of a contract for the sale of corn for future delivery, held, 
that it was immaterial to the buyer how long before the exercise of the 
élection of the seller to ship the grain, or cancel the contract, notice of 
élection was given, provlded it reached the buyer 24 hours before élec- 
tion was exercised. 

In Error to the District Court of the United States for the North- 
ern District of Texas ; William R. Smith, Jiidge. 

Action by the Blair Elevator Company against the Walker Grain 
Company. There was a judgment for plaintiff, and défendant brings 
error. Reversed and remanded for further proceedings. 

Wm. H. Slay, Mike E. Smith, Uriah M. Simon, and Théodore Mack, 
ail of Ft. Worth, Tex., for plaintiff in error. 

Stanley Boykin, of Ft. Worth, Tex. (H. C. Ray, of Durant, Okl., 
on the brief), for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge. This was an action in the District Court, 
brought by the défendant in error against the plaintiff in error for 
alleged breaches of contracts of sale and purchase of corn for future 
delivery. The défendant in error claimed that the plaintiff in error 
breached the contracts by failing to accept and pay for the corn 
agreed to be purchased by it, and that it was entitled to recover, be- 
cause of such breaches, the différence between the contract price and 

®=»For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & lodexea 
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the market price on the dates of the respective breaches. Only one 
shipment of corn was actually made by défendant in error, and it 
was rejected by plaintiff in error. With référence to the other con- 
tracts, the breaches relied upon by défendant in error were charged 
to hâve consisted in the failure by plaintifï in error to furnish billing 
instructions within the time required by the contracts. The issues 
involved the construction of the contracts in respect to the require- 
ment as to the furnishing of bilHng instructions, and whether, in 
fact, such instructions had been sent by the plaintifï in error to the 
défendant in error, as required by the contract, or at ail. 

[1,2] The évidence of défendant in error tended to show that 
such instructions were not received by it, while that of the plaintifï 
in error tended to show that they were mailed by it. Upon this is- 
sue the évidence was in sharp conflict, and depended largely upon the 
weight accorded to the évidence of the plaintiff in error's witness, 
J. L. Walker. Upon the cross-exaniination of this witness, he was 
asked whether he had been indicted for perjury. The plaintifï in 
error interposed an objection, which the court overruled, plaintifï in 
error excepting. No answer to this question was given. He was 
then asked if he had been indicted for forgery, and answered that 
he had. No new objection was interposed to this question. How- 
ever, the record as to what transpired convinces us that the court 
below understood the plaintifï in error's objection to bave been con- 
tinued to this line of proof, and that it ruled, with that understand- 
ing, upon it. The District Judge, after announcing that he would 
sustain an objection to it, upon the idea that it was permissible only 
in a criminal case, finally said that he would change his ruling, and 
permit it to be shown upon the issue of the credibility of the witness. 
After the announcement of his final ruling, plaintifï in error again 
asked the court to note its exception. We do not think that the plain- 
tiff in error waived its objection and exception, because its counsel, 
thereafter, said in the présence of the jury: 

"We are not Heeliliig to keep anytliint; back, for the damage bas already 
been done, and it is ail for the jury; but we would like for liiin to explain, 
as he stated he could a while ago." 

The witness then gave his explanation of the transaction. The 
plaintifï in error was entitled to hâve the explanation of the witness 
go before the jury, without withdrawing or waiving its i-)revious ob- 
jection to the question. We do not see that its counsel did more 
than State that, as the évidence of the pending indictment had been 
allowed to go to the jury, it was désirons that the witness make an 
explanation to the jury of his version of the transaction. In the case 
of Coyne v. United States, 246 Fed. 120, 158 C. C. A. 346, we held 
that évidence of a pending indictment was not compétent to affect 
the credibility of a witness. 

[3] As this necessarily results in a reversai of the judgment, it 
is unnecessary to consider the other assignments of error in détail, 
as they may not arise upon a future trial of the cause. We are 
not thereby to be taken as approving ail the other rulings of the court 
below on matters of évidence. For the guidance of the parties in 
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the future conduct of the case, we may say that we think the court 
below properly admitted oral proof of the assignment of the cause 
of action to défendant in error, as it was not shown to hâve been in 
writing. The mère mémorandum of its terms in a journal entry on 
the défendant in error's books of account would not show that the 
assignment itself was in the shape of a written contract. 

[4-6] We are of the opinion that the court below properly con- 
strued the trade rule, which was ref erred to in the contracts and there- 
by became a part of them. The language of the rule is ambiguous, 
and oral proof was properly permitted to elucidate it. In the state of 
the évidence in the présent record, we hâve no hésitation in constru- 
ing the rule as if it read : 

"The buyer shall be allowed 3 ealeudar days, aftei- recolpt of a demaiid 
from tho seller for billing iustructlons, witliin which to furnisli such instruc- 
tions, and, failing to furnigh suth instructions wlthin such time, the seller 
shall hâve tlie right to elect either to ship the grain to the post otHce address 
of the buyer, or to eancel the contrac-t and charge the buyer with the différ- 
ence between the contract pric-e and the market price at the time of cancella- 
tion, provided the seller has given the buyer notice of his élection for a period 
of 24 hours before the seller ships the grain or cancels the contract." 

This construction is that established by the évidence as that cus- 
tomarily acted upon by the grain trade, which we would be reluctant 
to départ from for that reason. It also accords with the option given 
by the contract to the seller to ship during the shipping period. Un- 
der the construction contended for by the plaintiff in error (that a 
demand could only be made during the shipping period), the period 
of optional shipment given the seller would be diminished at least 
3 days. A construction so inconsistent with the spirit of the agree- 
ment should only be adopted by the court where the language is com- 
pelling and unambiguous. The purpose of the 24-hour notice of élec- 
tion is evidently not to enlarge the 3-day period after demand for 
furnishing billing instructions but to enable the buyer to take steps 
to protect himself by getting knowledge for that period, at least, 
in advance of the exercise of the seller's élection either to ship or to 
eancel and charge the buyer with the loss. For this purpose it is 
immaterial to the buyer how long before the exercise of the élec- 
tion the notice of the seller's élection is given, provided it reaches 
him at least 24 hours before that élection is exercised. 

For the error pointed out, the judgment is reversed, and the cause 
remanded for further proceedings in conformity to this opinion. 
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MOKICY V. CITY OF NKW ROCUVAA.i: et al. 
(Circuit Court of Appcals, Second Circuit. Noveinber 13, 1918.) 

No. 5. 

1. WlIAKVES ©=320(1) — WlFAlU-IKOER — DuïY OF CaKIï. 

A wharfinger Is bouiul to exercise ordinary care and dlllKonce, and no 
more. 

2. WiiAiiVKs <S;=320(3) — Wharfinokiî — Negi^ioence. 

Tho fact that a wlnirt is m liuilt, or that the berths alongside It are so 
obstructed, that spécial care is necessary on the part of auy vessel usintc 
the wharf, is uol per se évidence of that lack of care and diligence on 
tlie part of tlie ■.l'harflnger which Is ni>slisence, and the existence or 
dani^er on!y increases the quantum of the wharilnger's duty. 

3. AA^iiAiiVES <S=320(5) — Wiiabfinoer — Négligence. 

Where a municipal wharf was built on a ledse of rock in such a man- 
ner that there was an luider-water ]]ro.ieetiou on tho face of the com- 
pleted wharf, n(!cessitating the use of planks or heams, with approprl- 
ate togglcs, to keej) vessels off the pro.iection, a vessel is justitied in 
assuiniiifî that the wharfinger has tlie best infomiation as to the condi- 
tion of the i)reniises, and where the master refused to use appliances 
furnished by tlie wharfinger, but relied on his own, which proved insutti- 
cient, tlie wharfinger is not liable. 

4. .Snii'PiNG (gs^Oo — Master — NECiLiGEXCE — Act of Master. 

Where the master of a vessel deelitied to use appliances furnished by 
the wharfinger to keep his vessel off an under-water projection, and the 
vessel was injured, licld, that négligent ac-t of master was imputable to 
owuer of vessel. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by Stephen W. Morey against the City of New Rochelle and 
another, From a decree for lihelant for half damages only, the 
named respondent appeals. Reversed and remanded, with direc- 
tions to dismiss libel. 

Li bêlant owned a coal barge of a not unusual size, which was sent to N'ew 
Rochelle and berthed at a pulilic wharf owned l)y the city ; the municipality 
collecting the wliarfage. Tins wharf liad been iu existence for upwards of 
ten years, and stands «pon a le<lge of rock rising above the gênerai bottom 
level. To get a holding or restiug place on tlie U^ge for the wharf foundatlon, 
it is somewhat set back from the ledge edge. 

This construction produces an under-water projection aloiig the face of the 
conipleted wharf, which i}roject)on at at least one place is somefhing over four 
feet, and nowliere less tbau one foot. Vessels lyiug alongside the wharf will, 
unless breasted ofl' at least as inuch as the ledge projects, catch upou it with 
the fall of 1he tide. 

'Tlie city einployed a wharf master, and furnished meaiis in the sliape of 
planks or beaiiis, with appropriate toggles afflxcd, by which boats using tne 
wharf <'oul(l be, and for years had been, kept clear of the aforesaid under- 
water projection. 

IJlM>lant's lioat came to this wharf in charge of an experieuced boatman, 
who was told by the wharf master of the ledge projection and ofi'ered the 
city's appliances for kee])ing hiniself breasted off. He did not like them, 
tliought tiiey were "no good," and snl)stitutcd therefor a contrivance of his 
own, which he thought superior. Tiie weather was unfavorable; the beat 
niaster's apparatus failod him ; his vessel came too close to the wharf, was 
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caught on the projection, and severcly stralnod. To recover for the damage 
thus caused thls action was bronght, and the District Court held that the city 
was "négligent in maintaining sucli a dangeroiis bertli," but that the boat mas- 
ter "would hâve known the extent ot the danger if he had kept hls eyes open," 
and therefore awarded the libelant hait' damages only. Kespondent thereupon 
api)ealed, and on this hearlng the libelant urged demand for full damages. 

Walter G. C. Otto, of New York City (Arthur H. Longfellow 
and John Hunter, both of New York City, of counsel), for appellant. 

Hyland & Zabriskie, of New York City (Nelson Zabriskie, of New 
Yorl< City, of counsel), for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (af ter stating the f acts as above). [ 1 ] Ad- 
mittedly the city's responsibility is that of a wharfinger. One oc- 
cupying this position is bound to "ordinary care and diligence," and no 
more. Toxaway, etc., Co. v. Sulzberger, 242 Fed. 888, 155 C. C. 
A. 476. 

[2-4] The mère fact that a wharf is so built, or that the berths 
alongside it are so obstructed, that spécial care is necessary on the 
part of any vessel using the wharf, is not per se évidence of that 
iack of care and diligence which is négligence. The existence of dan- 
ger only increases the quantum of the wharfinger's duty, and he must 
inform those in charge of vessels patronizing his wharf of just what 
they must expect to encounter. A vessel is justified in assuming 
that the wharfinger has better information than any one else in re- 
gard to the condition of his own premises. The Stroma, 50 Fed. 557, 
1 C. C. A. 576. In this case proper information was given and means 
tested by time supplied for guarding against the known and recog- 
nized danger. Libelant's master, who was his agent, chose to pur- 
sue methods of his own, and no reason appears why the principal 
should not be bound by his agent's act. No légal différence exists be- 
tween this case and that of Léo v. McCollum (D. C.) 107 Fed. 742, 
which in our opinion was well decided. 

Finding, therefore, no négligence or Iack of diligence on the part 
of the city as wharfinger, it is ordered that the decrec» appealed f rom 
be reversed, with costs of this court, and the cause remanded, with 
directions to dismiss the libel, with costs below. 
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SMITH V. STANDARD SANITARY MFG. CO. 
(Circuit Court of Appeals, Second Circuit. November 13, 1918.) 

No. 81. 

1. Brokers <S=564(1) — Commissions — Witiidrawal of Offeb. 

Wliere a corporation agreed to pay a broker a certain fee if lie could 
eflect a consolidation witli défendant corijoration, and défendant with- 
drew its offer of consolidation before it was acted upou by broker's 
employer, broker could not recover compensation from défendant; there 
beiug no contract between the two. 

2. Tbial <S=>1{)9 — DisMissAL on Openixg Statement. 

A complaint, sullicient in its allégations, may be dismissed, on admis- 
sions made by plaintiff's counsel in his opening clearly showing plaintifE 
had no cause of action. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by James Milne Smith against the Standard Sanitary Man- 
ufacturing Company. There was a judgment dismissing the com- 
plaint, and plaintiff brings error. Affirmed. 

Hollander & Bernheimer, of New York City (Herbert Cône, of 
New York City, of counsel), for plaintifif in error. 

Henry A. Blumenthal, of New York City, for défendant in error. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. In this case a most unusual thing hap- 
pened. The complaint was dismissed at the trial, before the taking 
of any testimony and because of admissions made by the plaintiff's 
counsel in his opening. 

The plaintiff is by éducation an engineer, who since he left collège 
has devoted himselî exclusively hère and in England to the organ- 
izing, promoting, and financing of large enterprises. He commenced 
this action to recover commissions which he claimed he had earned 
in bringing about an agreement of consolidation or merger whereby 
the défendant corporation, having a capital stock of $10,0(X),(X)(}, 
agreed to take over the J. L. Mott Company, having a capital stock, 
assets, and business which it was alleged amounted to more than $7,- 
000,000. Both of thèse corporations are engaged in the manufacture 
and sale of plumbing and sanitary supplies. The défendant Com- 
pany is a corporation organized under the laws of the state of Penn- 
sylvania, and the J. L. Mott Company is a corporation organized un- 
der the laws of the state of New Jersey. 

The complaint alleged that between March 15, 1916, and Decem- 
ber 18 of the same year, plaintiff was engaged in negotiations with 
défendant, having proposed to it the advantages of combining with 
the J. L. Mott Company; that with the knowledge and upon the re- 
quest of défendant plaintiff continued his negotiations with défend- 
ant and with the J. L. Mott Company and its stockholders for the 
purpose of obtaining the most favorable terms for such combination; 
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that through plaintiff's efforts and procurement défendant agreed to 
purchase the entire capital stock, assets, and business of the J. L. 
Mott Company, paying therefor the sum of S2, 65 1,000 in cash or se- 
curities, and assuming the existing bonded indebtedness of the lat- 
ter, amounting to $2,000,000; that ui)on information and belief this 
promise to make such purchase was communicated by défendant to 
the officers and stockholders of the J. L. Mott Company, the défend- 
ant agreeing that it might take such ofïer under advisement and act 
upon the same, and that the same would be left open for a period in- 
cluding January 3, 1917, during which time thcre might be procured 
the formai acceptance by its stockholders of the said ofïer; that 
thereupon the vice président of the company and the stockholders 
undertook to call a meeting of their stockholders to obtain a formai 
acceptance of the ofïer, and a meeting for that purpose was called for 
December 18th at 2 o'clock ; that a f ew hours before the time set for 
the holding of the said meeting the défendant, by spécial delivery let- 
ter, withdrew its ofïer and ref used to complète the purchase ; that ail 
the services and negotiations of plaintifï with défendant and with 
the J. L,. Mott Company were with the knowledge and consent and 
at the spécial request of the défendant. 

It was also alleged that plaintiff had been damaged in the sum of 
$232,550, which was the reasonable value of bis services, and judg- 
ment in that amount was demanded. 

The défendant put in an answer, in which it denied certain of the 
allégations of the complaint and declared that as to the other allé- 
gations it had no knowledge or information sufficient to form a belief. 

The case came on for trial, and a jury was impaneled and sworn. 
In opening for the plaintiff bis counsel made certain statements as 
to what he could prove and what he could not prove, which led the 
court, on the motion of the défendant, to dismiss the complaint. In 
his opening he explicitly stated to the jury that no arrangement was 
had between the plaintifï and the défendant, and that his contract, 
if any, was one whereby the J. L. Mott Company was to pay him 
$100,000 in cash in order to consummate the deal. His statement 
was as f ollows : 

"Smith [the plaintifC] had uiade tho deal with the Mott Company that he 
was to be paid. I think you wlU hâve the letter l)elore you. In order to 
help the deal go through, he was willing to take .flOO.OOO In spot cash, al- 
though he flgured his coiimiission at a great deal more. ïhat was the amount 
that the Mott Company agreed should he paid. As for the Standard Com- 
pany, he had made no arrangements with tliem." 

[1] This was brought to the attention of the court by defend- 
ant's counsel, who asked to hâve the action dismissed. The plain- 
tiff's counsel was then asked by Judge Mayer what he had to say, 
and a colloquy of some length followed, in the course of which Judge 
Mayer said: 

"But, as I understand this case, a business man or a business corporation 
cannot he held in damages wlien they liave not employcd a broker or pro- 
moter and hâve made no a^reement with iiim oï any kind, manner, or descrip- 
tion, beeause perchance the deal does not go througli — if sueh a doctrine would 
hold, no business man would be safe. » » * Xo my way of thinklng, tho 
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proposition as advanepd bas no support in law, in reason, in common sensé, 
in business reiiuirements or in tiie orderly conduct of business in a great 
conuuunity lilœ New Yorli, or in tlie United States. l'eople are beld in con- 
tracis, iliey are lield ior what tliey agrée. AVliere a nian does not agrée to 
sometliing and puts liimself in a position where an agreenieut may be inferred, 
you eau see what a hopeless mess such a doctrine as is contended for would 
bring about, and I an» nltei'ly agaiiist it." 

After some further discussion of the matter, the motion dismiss- 
ing the coniplaint was granted. 

It appears that no consolidation ever took place between thèse two 
corporations. It appears, also, that the oiïer made by the défendant 
corporation was withdrawn before it was ever formally accepted by 
the J. L. Mott Company; so this is not a case where an agreement 
between thèse two corporations had ever been made and later breached. 
Neither is the case governed by that class of cases holding that a 
real estate broker, employed to sell property upon terms stated by 
the seller in advance, bas complied witli bis agreement and earned 
his commission when he bas produced a purchaser able and willing 
to purchase at the price 3.nd ttpon the terms named in his contract 
of employment, and where the contract for some reason fails of con- 
summation. It more nearly resembles Haie v. Kumler, 85 Fed. 161, 
29 C. C. A. 67. In that case the plaintiiï sought to recover an agreed 
compensation under a contract for services rendered as a broker in 
atteinpting unsuccessfully to bring about a consolidation of two rival 
companies. On the facts in that case it was held that nothing short 
of an actual accomplished consolidation entitled the plaintiiï to any 
compensation from the défendant. 

The plaintiflf in this court argued that it was no défense to say 
that no consolidation ever took place, because that would be permit- 
ting tbe défendant to profit by its own wrong in breaching the con- 
tract. Breaching what contract? Thcre never was a contract be- 
tween défendant and plaintiflf, and there never was a contract be- 
tween the défendant corporation and the J. L. Mott Company. Be- 
fore the ofifer made to the J. L. Mott Company was accepted, the 
offer was withdrawn. 

[2] So the question presented is whether a complaint which is 
sufficient in its allégations can be dismissed because of admissions 
made by the plaintifï's counsel in his opening, and which clearly 
showed that he had no cause of action against the défendant. The 
question is answered for us in the décision in Oscanyan v. Win- 
chester Repeating Arms, 103 U. S. 261, 26 L. Ed. 539. In that case 
the court said : 

"In tlie trial of a cause, the admissions of counsel, as to matters to be 
proved, are constantly recelved and acted upon. They may dispense with 
proof of facts for which wltnesses would otherwise be ealled. They may 
llmit the demand made or the set-off elaimed. Indeed, any fact, bearing upon 
the issues involved, admitted by counsel, may be the grornid of the court's 
procédure equally as if estaWished by the clearest proof; and if in tbe 
progress of a trial, either by such admission or proof, a fact is developed which 
must necessarily put an end to the acrtion, the court may, upon its own mo- 
tion, or that of counsel, act upon it and close the case." 

The judgment is affirmed. 
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DISC GEADER & PTX)W CO. t. AUSTIN-WBSTERN ROAD 
MACHINERT 00. 

(«rcult Court of Appeals, EIghth Circuit. December 4, 1918.) 

No. 5141. 

1. Patents ©=328 — Oonstkuotion — Validitt. 

Patent No. 758,148, for a combination In a grading machine of a rotary 
dise plow and a dirt carrier, held invalid, not showing Invention, but 
only mechanical skiU. 

2. Patents <S=3243 — Combination Patents — ^Infringbment. 

Where ttie prlndple and mode of opération of a patented combination 
are appropriated, mère changes of the form or position of the mechanical 
éléments thereof, or the substitution of plaln mechanical equlFalents for 
some of the éléments of the combination, wlll not deprlve the devlce of 
Infringement in cases In whlch the forms and positions changed and the 
spécifie éléments rather than the équivalents substituted for them were 
not clalmed by the patentée to be, and were not, essentlal and dlstingulsU- 
Ing eharacteristlcs of the Invention. 
S. Patents ©=26(2) — Combination Patents — Validitt. 

A new combination of old éléments by whlch a new and useful resuit 
Is produced, or an old resuit Is obtained In a more facile, eeonomlcal, and 
useful way, may be patented, as weU as a new machine or composition of 
matter. 
4. Patents <g=o328 — ^Validitt — Infringement. 

Notwlthstandlng restrictions becaus<^ of the prlor art, patent No. 816,543^ 
for Improvements in rotary dise plowlng attachments, held Infrlnged. 

Sanbom, Circuit Judge, dlssentlng in part. 

Appeal from the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Suit by the Disc Grader éz Plow Company against the Austin-West- 
em Road Machinery Company. From a decree of dismissal, com- 
plainant appeals. Reversed and remanded, with directions. 

Amasa C. Paul, of Minneapolis, Minn., for appellant. 
George L. Wilkinson and John 1,. Jackson, both of Chicago, 111., 
for appellee. 

Before SANBORN and CARI^AND, Circuit Judges, and ELr 
LIOTT, District Judge. 

SANBORN, Circuit Judge. The plaintiff below, the Disc Grader & 
Plow Company, a corporation, the owner of letters patent No. 758,148, 
issued April 26, 1904, to Powlison, Erb, and Huston, for the combi- 
nation in a grading machine of a rotary dise plow and a dirt carrier, 
and for certain combinations appurtenant tliereto, and the owner of 
letters patent No. 816,543, issued March 27, 1906, to the same gran- 
tees, for certain improvements in rotary dise plowing attachments, sued 
the Austin-Western Road Machinery Company, another corporation, 
for infringement of thèse patents. The road company def ended on the 
grounds that the patents were void for lack of invention in the de- 
vices patented, and that it had not infringed them. There was a final 
hearing below upon voluminous évidence, and the dismissal of the 
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suit on the grounds that patent No. 758,148 was void for lack of in- 
vention and that the road company had not infringed the exckisive 
rights secured by patent No. 816,543. 

[1] Each of thèse patents is, like the great majority of ail patents, 
for a new combination of old mechanical éléments. No. 758,148 is for 
the combination of a rotary dise plow with a dirt carrier or dirt ele- 
vator in a grading machine. Grading machines were old, dirt carriers, 
endless apron dirt carriers for elevating the dirt from the ground to 
a wagon or other réceptacle, were old, the combination of a grading 
machine, a dirt carrier or elevator, and a moldboard plow, whereby 
the earth, as it was plowed up, was thrown upon the endless apron, and 
carried or elevated to a réceptacle or other desired location, was old. 
But when Powlison made, perfected, and applied for patent No. 
758,148, upon the combination there patented, no one had ever succeed- 
ed in conceiving and manufacturing a successful or useful combination 
of a grading machine, a dirt carrier or elevator and a rotary dise plow, 
although unsuccessful attempts had been made to do so, and the need 
of such a combination had long been f elt. The fiirst question is : Was 
the discovery of this combination an invention? The state of the art 
at the time Powlison conceived his combination has been patiently 
studied and considered, and the majority of the court is of the opinion 
that Powlison's combination was the product of the skill of the me- 
chanic, and that his conception and manufacture of it failed to rise to 
the dignity of an invention, a conclusion to which the writer is unable 
to assent. The finding and decree of the court as to patent No. 758,- 
148 must therefore stand undisturbed. 

[2-4] This conclusion leaves nothing further for considération, ex- 
cept the assignment of the grader company that the court below erred 
in holding that claims 1 and 3 of patent No. 816,543 were not infringed 
by the road company. That patent by its terms secured to the grader 
company the exclusive right to manufacture, use, and sell, in or for 
rotary dise plowing attachments, the combination described in this way : 
"Claim 1. In a rotary plowing attachment, a concave rotary plowing dise, 
a plate secured ttiereto, an axle secured to the plate, a bearing support having 
a boxing for sald axle, anti-friction devices between the axle and boxing, said 
bearing support having a socket cast intégral therewith, said socket having 
its plane position at an olilique double angle to the axis of the rotary plowing 
dise, a standard, sald socket adapted to receive the lower end of said stand- 
ard, an arra conneeted approximately centrally to sald standard, sald stand- 
ard carrying a moldboard scraper, and said standard adapted to be conneeted 
to a grading, or ditehlng, or wagon-loading machine." 

"Claim îî. In a rotary dise-plowing attachment, a concave rotary plowing 
dise, a bearing plate conneeted centrally to the rear side of said rotary plow- 
ing dise, a central axle projectlng rearwardly from said l)earing plate, a roller 
bearing placed around said axle, a bearing support carrying a boxing for the 
roller bearing axle, said bearing plate and bearing support having circular 
concave bail races opposite each other, a séries of bearing balls placed in said 
bail races, means for retaining the sald bearing support in proper adjustment 
to the sald central axle, a standard conneeted to the said bearing support, and 
an arm carrying a moldboard scraper." 

_One of the chief advantages of this combination is the co-operation 
with the other mechanical éléments described therein of the anti-fric- 
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tion rollers secured about the axie of the plovvin^ dise to resist latéral 
thrusts against it, and the bearing balls secured in circulât concave 
bail races opposite each other in the bearing plate and bearing support 
to resist the longitudinal or end thrusts upon the axle. The road com- 
pany at an early day recognized the value and utility of this combina- 
tion and for many years, commencing in 1907, purchased from the 
grader company and sold to its customers the rotary dise plowing at- 
tachments manufactured by the grader company under this patent. 
While the record demonstrates the fact that, prior to the invention in 
this patent, roller hearings and bail bearings were old, that they had 
been used separately frequently, and that in one patent, No. 132,100, 
issued to Perry & Hawley, a description is found of a combination of 
bearing rollers and bearing balls with a railroad car axle and car box, 
they had never been successfully combined or used together so far as 
the record in this case discloses in combination with the axles of ro- 
tary dise plows, or with the other mechanical éléments deseribed in the 
claims under considération until Powlison disclosed his combination 
in an application for the patent in suit. After the road company had 
learned by its purchase and sale for some years of the grader com- 
pany's patent rotary dise attachment, of the utility and superiority 
of Powlison's combination, it proceeded to manufacture and sell the 
attachment, which is now claimed to constitute an infringement of the 
exclusive right patented to Powlison. It made, as usual in such cases, 
some changes in the forms and positions of some of the mechanical 
éléments of the grader company's combination, but none which changed 
their effect or utility in the patented attachment. It substitut-^d for 
Powlison's axle of uniform diameter screwed into the supporting 
plate of the dise and his single set of bearing rollers an axle made in- 
tégral with the plate having two cylindrical portions of différent di- 
ameters and two sets of double coned rollers, one set surrounding each 
of the cylindrical portions of the axle, but the principle, mode of op- 
ération, and effect of the substitutes are the same in the combination 
as were the parts for which they were substituted, and the substitutes 
are plain mechanical équivalents thereof. It took the bearing balls out 
of their circular concave bail races near the top of the axle between 
Powlison's bearing plate and bearing support and placed them in a cage 
between the end of the axle and the surface of the chamber in which 
it is supported, where they performed the same function and wrought 
the same resuit in the same way in the combination as did Powlison's 
bearing rollers and bearing balls in the locations where he placed them. 
It made other immaterial changes in the method of securing the dise 
to the boxing and the axle bearing rollers and bearing balls in their 
places and in one or two other respects. 

But after a careful comparison of the road company's combination 
with Powlison's, and after considération of thèse various changes and 
of the combination and device of the road company in the light of 
the State of the prior art and of the record, no escape has been found 
from the conclusion that the road company's device was conceived and 
constructed with a just and high appréciation of the utility of the com- 
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hination and co-operation with the other déments specified in claims 1 
and 2 of Powlison's second patent with his axle protected against heavy 
latéral thrusts and friction by his relier bearings, and against friction 
and longitudinal thrusts by his bal! bearings, with the détermination to 
take to itself the benefit of that combination. By making immaterial 
changes of form and position of some of the éléments of that com- 
bination, and the substitution of one mechanical équivalent for an- 
other, the road company has constructed a device which accomplishes 
the object it sought. But it has not escaped infringement of Powli- 
son's second patent, because it has appropriated the principle and mode 
of opération of his combination. In its device the same or équivalent 
mechanical éléments co-operate in the same way and on the same prin- 
ciple as do the éléments of Powlison's combination, perform the same 
fimctions and accomplish the same desired and uscful resuit. Where 
the principle and mode of opération of a patented combination are 
appropriated, mère changes of the form or position of the mechanical 
éléments thereof, or the substitution of plain mechanical équivalents 
for some of the éléments of a patented combination will not deprive 
the device of infringement in cases like this, in which the forms and 
positions changed, and the spécifie éléments rather than the équivalents 
substituted for them were not claimed by the patentée to be and were 
not essential and distinguishing characteristics of the invention. Ma- 
chine Co. v. Murphy, 97 U. S. 120, 125. 24 h. Ed. 935 ; Nat. PIollow 
Brake-Beam Co. v. Interchangeable Brake-Beam Co., 106 Fed. 693, 
714, 45 C. C. A. 544; Zittlosen Mfg. Co. v. Boss, 219 Fed. 887, 892, 
135 C. C. A. 551 ; Wm. F. Goessling Box Co. v. Gumb et al., 241 
Fed. 674, 680, 154 C. C. A. 432. 

This conclusion has not been reached without thoughtful considér- 
ation of the argument of counsel for the road company that the scope 
of the patent to Powlison was so limited by the state of the art when 
he made the invention and especially by the patents to Casady, No. 
592,764; to Jernberg, No. 629,722; to Brummer, No. 644,138; to 
Ivindy. No. 618,110: to Heylman, No, 625,764; to Lindgren, No. 
647,720; to Poble, No. 657,204; to Weaver, No. 713,027 and to lien- 
don. No. 721,591 — that the device of the road company escapes in- 
fringement. But an examination of thèse patents and of the other 
évidence of the state of the art has convinced that the exclusive right 
granted to Powlison was sufficiently broad to cover the combination 
which the road company devised and used to appropriate the benefit 
of that right. While some of the patents disclose some of the mechan- 
ical éléments of Powlison's combination and others disclose others, 
none of them shows ail of them or of their mechanical équivalents 
combined together, capable of co-operation and of accomplishing the 
desideratum on the principle and in the mode of Powlison's combina- 
tion. This patent is for a combination, and a new combination of old 
éléments by which a new and useful resuit is produced, or an old re- 
suit is obtained in a more facile, economical and useful way may be 
patented as well as a new machine or composition of matter. Sey- 
mour V. Osborne, 11 Wall. 516, 542, 548, 20 h- Ed. 33; Gould v. Rees, 
254 r.— 28 
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15 Wall. 187, 189, 21 I.. Ed. 39; National Hollow Brake-Beam Co. 
V. Interchangeable Brake-Beam Co., 106 Fed. 703, 45 C. C. A. 544; 
Stead Lens Co. v. Kryptok Co., 214 Fed. 368, 376, 131 C. C. A. 144; 
N. Y. Scaffolding Co. v. Whitney, 224 Fed. 452, 456, 140 C. C. A. 138. 
The conclusion is that the decree below must be reversed, and the 
cause must be remanded to the court below, with directions to enter a 
decree in favor of the grader company and against the road company 
for an infringement of the first and third claims of letters patent No. 
816,453, and for the usual injunction and accounting; and it is so 
ordered. 



TOSTEVIN-COTTIE MFG. CO. v. M. BTTINGER CO., Inc. 
(Circuit Court of Appeals, Second Circuit, November 13, 191S.) 

No. 94. 

1. Patents <©=5282 — iNFBiNOEirENT — What Constitcttes. 

If a clalm cannot be read on defendant's devlce, there can be no In- 
fringement ; but, If It can be read, Infringement is suggested, not prored, 
and the prier art, as well as the disclosure, must still be studled. 

2. Patents ®=»328 — Infringement. 

The Cottle patent, No. 909,555, relatlng to a belt coupllng, claims 1, 2, 
and 3, held not infrlnged by defendant's devlce, in view of the prlor art 
and the limitations of the disclosure. 

Appeal from the District Court of the ITnited States for the South- 
ern District of New York. 

Bill by the Tostevin-Cottie Manufacturing Company against the M. 
Ettinger Company, Incorporated. From a decree dismissing the bill, 
complainant appeals. Affirmed. 

Arthur h. Pullman, of New York City (Samuel E. Darhy and Darby 
& Darby, ail of New York City, of counsel), for appellant. 
Frank J. Kent, of New York City, for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

PER CURIAM. This invention (says the spécification) "relates to 
a belt coupling; with the object in view of providing a simple, durable, 
and effective coupling for securing the ends of a belt together, leav- 
ing the face of the belt, toward the pulley or wheel over which it 
passes, free from any metallic projection or surface." The patentée 
also represents that his structure "has the further advantage of re- 
quiring no riveting in order to secure the sections of the belt." 

The réduction to practice defined by the claims consists (cliims 1 
and 2) of interlocking maie and female sections economically stamped 
from sheet métal in such wise that the T-shaped tongues of one half fit 
into the grooves formed by tuming back upon themselves the tongues 
with "reduced extensions" of the other half. Both thèse claims also 
require that the end of each section distant from the interlocking de- 
vice shall be provided with "holding" or "pointed" prongs to "hook 

4=sFor other cmm Me aame topio ft KBY-NUMBER In aU Kejr-Numbered Dlgeats A Indexée 
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into" the belt body and for "securing the coupling to a belt." Claim 
3 omits ail référence to means for securing the métal interlocking parts 
to the fabric of the belt. 

Further examination of the spécification and drawings to discover 
with exactitude "what the alleged invention is" (Hall-Borchert, etc., 
Co. V. Ellanam, etc., Co., 213 Fed. 341, 130 C. C. A. 193) plainly shows 
that Cottie's prongs were to be "forced into the body of the belt to 
such an extent as to leave no projecting métal on the inner face of 
the belt." 

Défendant has no prongs at ail, and fastens its interlocking sections 
to the belt ends by rivets, which do leave projecting meta! on the in- 
ner face of the belt. Plaintifï asserts that the avoidance of inwardly 
projecting métal is not claimed, is not a part of Cottie's patentable 
novelty, and that a rivet is the fair équivalent of the fastening device 
disclosed, being a sort of separate prong— while claim 3 is certainly 
infringed, inasmuch as it makes no référence to any method of secur- 
ing the métal sections to the belt ends. 

[1,2] If a claim cannot be read on a defendant's device, there can 
be no inf ringement ; but, if it can be so read, infringement is suggest- 
ed, not proved. The prior art, as well as the disclosure, must still 
be studied. In this instance Cottie's interlocking sections were per 
se old (Avery, No. 399,962), and so were his prongs, even when em- 
bedded in the belt fabric, in order to avoid métal exposure on the inner 
side (Millar, No 817,501), while the mechanical distribution of strain 
by a tongued and grooved junction is utilized for driving belts in 
Cavin's No. 640,177. 

In the light of this art, the only possible field of invention left for 
Cottie was the economical combination in the especial structure dis- 
closed of ail the advantages above described. Therefore claims 1 and 
2 cannot be valid, unless confincd to prongs as described and applied, 
while claim 3 is only supportable by reading into it a limitation to the 
disclosure. Whether this should, or indeed can, be done, is an aca- 
démie point, on which we express no opinion, for plaintiff's so-called 
commercial embodiment of Cottie's invention frankly abandons ail 
prongs and uses separate fasteners. 

It is enough to say that we agrée with the court below in finding 
no infringement, and affirm the decree, with costs. 
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W. S. TYLKR CO. v. LUDI>0\y-SAYT.OR WIRE CO. 
(Circuit Court of Appeals, Eighth Circuit. November 18, 1918.) 

iS'o. 50C3. 

1. Patents <S=3328 — Vat.idity — Invention. 

Patent ■Xo. 966,599, for woven wire screens usod priiicipnlly for scroen- 
ing ore, held invalid, being anticlpated, aud not showiug invention. 

2. I'atents <g=>21 — I'atentable Invention — Substitution of Matekials. 

Substitution of a liard for a soft métal in one of tlio parts of a combi- 
nation patent does not as a ruie constitute patentable i]ivention. 

Appeal from the District Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

Suit by the W. S. Tyler Company against the Ludlow-Saylor 
Wire Company. From a decree dismissing the bill, plaintifï appeals. 
Afifirmed. 

The following is the opinion of the court below: 

I hâve listened with a great deal of interest to ail tliat was said, and bave 
given attention to ail tlie testiniony that was oftered. I do not tliiok that a 
further discussion of tliis matter will enalile the court to do more tlian it is 
now able to do from ail the testiniony in the case. I hâve specially cxauiined 
the exhibits that were filed, and I airi satisllod, from those exhibits and from 
the évidence in the case, tliat there is neither novelty iior invention in this 
patent, and the resuit is tliat the bill will l)e dismissed. 

Frederick P. Fish, of Boston, Mass. (James Negley Cooke, of Pitts- 
burgh, Pa., and W. K. Richardson, of Boston, Mass., on the brief), 
for appellant. 

WilHam E. Garvin, of St. Louis, Mo. (James P. Dawson, of St. 
Louis, Mo., on the brief), for appellee. 

Before HOOK and CARLAiND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. [1] This suit is brought to restrain in- 
fringement of patent No. 966,599, apphed for May 27, 1907, and is- 
sued August 9, 1910, for woven wire screens. The answer sets up 
numerous défenses. The only one to which we shall refer is want 
of patentable invention. The bill was dismissed, and plaintifï appeals. 

The patented article is for a woven wire fabric principally used 
for screening ore. The screen is made of rolled, woven wire. Its 
meshes are oblong. The weft wires are larger, made of softer métal, 
and spaced farther apart, than the warp wires. By the roUing the 
warp wire is pressed into the weft wire, so that it is interlocked with 
it, and thus the wires are held in place and prcvented from sliding 
upon each other. Thèse screens are fitted into a frame which re- 
volves rapidly. The pulverized métal by centrifugal force is thrown 
against tlae sides. Particles smaller than the meshes pass through; 
larger particles are returned to the rolls for further pulverizing. The 

<g=i>Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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desideratum was to produce a screen whose meshes would remain 
uniform during tlie life of tlie screen, would not clog, and would pro- 
vide the largest amount of air space for the passage of the ore to be 
screened. 

The principal competitor of the woven wire screen was the per- 
forated slot screen made of plates containing perforations. It is 
conceded that plaintiff had manufactured, advertised, and sold a 
wire screen identical in form and size of wire, and serving the same 
purpose as the patented article, for at least two years prior to the 
invention. In that screen, however, both the weft and warp wires 
were of soft métal. The resuit was that the smaller wire wore out 
more quickly than the larger one. This impaired the durability of 
the screen to such an extent as to greatly restrict its sale. The pat- 
ent calls for a screen in which the small warp wire is of harder mét- 
al than the weft wire. Ail that skillful argument can do to convince 
us that this change from a soft to a hard wire produced a new struc- 
ture, having new f unctions, has been done ; but it bas f ailed to con- 
vince. It is urged that the substitution of the harder wire gave to 
the new screen resiliency, and imparted to it, what we must think 
for purposes of mystery, is spoken of as "the breathing of the screen." 
The screen, when in opération, is suhjected to varying pressure, and it 
is claimed that, if it is made wholly of the soft métal, it is bent and 
remains permanently out of form, and thus becomes subject to great- 
er wear ; whereas the harder wire gives to the screen a springy or 
résilient power, so that after the pressure is withdrawn it returns 
promptly to its original shape. After the most careful study that we 
can give to the évidence, we are compelled to regard this as simply 
a "talking point." It is something that never occurred to the pat- 
entée. What he claims in bis patent and likcwise in bis testimony, 
is that the substitution of the harder wire gave to bis screen greater 
durability. That is the only added merit which is claimed, and we 
believe it is the only one which the screen possesses. 

[2] This brings us to the real point in the case. Did the substitution 
of a hard warp wire in place of a soft one constitute patentable in- 
vention? We think it quite obvions that that question should re- 
ceive a négative answer. The substitution of a différent material in 
a structure has sometimes been held to be patentable. As a rule 
such substitution has produced différence in structure and in func- 
tion. Smith v. Dental Vulcanite Co., 93 U. S. 496, 23 L. Ed. 952 ; 
Potts v. Creager, 155 U. S. 597, 15 Sup. Ct. 194, 39 L. Ed. 275; Edi- 
son, etc., Co. v. Electric Lighting Co., 52 Fed. 308, 3 C. C. A. 83. 
The gênerai principle has been from the early case of Hotchkiss v. 
Greenwood, U How. 248, 13 L,. Ed. 683, that to substitute a superior 
for an inferior material in one of the parts of a machine does not in- 
volve patentable invention. Hère, however, the patentée does not 
do even that much. AU he does is to substitute a harder metallic 
wire, where he had been using a soft one of the same métal. He did 
this for the simple and obvions purpose of making the two parts of 
his screens which for f unctional reasons were of différent sizes, equal- 
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ly durable. He found from expérience in tbe three years that he had 
made and sold the screen prior to his alleged invention that tlie small- 
er wires, being made of iron of the same degree of hardness as the 
larger wires, wore out faster. So, for the purpose of producing a 
screen whose two wires, while varying in size, should possess equal 
durability, he made the smaller wire of barder métal. After this 
change plaintiff's screen worked precisely as it had worked before. 
In so far as his invention has merit, its important éléments were ail 
embraced in the structure which plaintiff began making and selling 
in 1902. Consciously or unconsciously, what eminent counsel are try- 
ing to do is to bring forward ail those éléments and embody them with 
the patented improvement. That cannot be donc. The sale of the old 
structure caused ail its éléments to pass to the public beyond plain- 
tifï's power to recall. 

We do not consider that this case lies close to the liue ; on the con- 
trary^ it lies well back in that field of nonpatentability whose boun- 
dary was first marked in Hotchkiss v. Greenwood, 11 How. 248, 13 
L. Ed. 683, and has since been illustrated and more clearly defined 
in Hicks v. Kelsev, 18 Wall. 670, 21 L. Ed. 852; Union Hardware 
Co. V. Selchow (C. C.) 112 Fed. 1006; George Frost Co. v. Cohn 
(C. C.) 112 Fed. 1009; Drake Castle Pressed Steel Co. v. Brownell, 
123 Fed. 86, 59 C. C. A. 216; Colurabia Métal Box Co. v. Halper,, 
220 Fed. 912, 136 C. C. A. 478. 

The decree is affirmed. 



A. SCHRADER'S SON, Inc., v. PROTEX MFG. CO. 

(District Court, N. D. Illinois, E. D. November 7, 1918.) 

No. 1064. 

Patents <©=328 — Validitt and Infbingement — Automobile Tike Pressure 
Gaoe. 

Preliminary Injunction granted nfralnst Infringement of the Twltehell 
patent. No. 927,298, for an automobile tire pressure gage. 

In Equity. Suit by A. Schrader's Son, Incorporated, against the 
Protex Manufacturing Company. On motion for preliminary injunc- 
tion. Granted. 

McGill & Maguire, of Washington, D. C, and Otto R. Barnett, of 
Chicago, 111., for plaintiff. 

Frank H. Drury, of Chicago, 111., for défendant. 

SANBORN, District Judge. This is a motion for temporary in- 
junction to prevent infringement of the Twitchell patent. No. 927,298, 
issued July 6, 1909, on a gage for testing the pressure in automobile 
tires. This is the gage in gênerai use, well known to the public. The 
nipple of the inner tube valve is screwed ofï. The gage has a slip over 
coupling and anvil to co-operate with the inner valve stem and open 
the valve, so that the pressure opérâtes to compress the gage spring 
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and push out the cylinder beyond the top of the gage, on which the 
pressure may be read. 

The motion for a temporary injunction shoiild be granted. There 
is no question of the validity of the patent which has been several times 
adjudicated, and whose validity has been acquiesced in by the pubUc 
almost universally. The sale of gages undcr the patent has been enor- 
mous, substantially as great as the sale of automobiles in this country. 
AU the prior art set up by the défendant has been cited in the prior 
litigation on this patent. In that litigation 123 prior patents and 8 
prior publications hâve been referred to. The Suiter English patent, 
upon which correspondence was had with the parties, was cited in prior 
litigation, and did not contain the slip-on feature, which is an essen- 
tially important élément of the invention. 

I hâve no hésitation in granting a temporary injunction. 



THE OLGA. 
(District Court, E. D. New York. Docomber 12, 1918.) 

1. Admiralty <3=>CG — Libeij — Amendment. 

Wliere tlie libel of one-fourth interest in a steamer failed to sliow that 
libelant was the liolder of tlie légal title, an amendment so sliowlng 
sliould be allowed, where libelant asserted he intended to plend a légal 
title, and It appeared that in the event of dlsmlssal libelant would hâve 
great difficulty in enforcing his rights. 

2. Admiralty <g=8 — JuiusDicTiON — Relief to Minokity Owner. 

In View of the protection which a court of admiralty will accord the 
rights of a miiiorlty owner in the event of a dispute as to the employment 
of the vessel, a cotn't of admiralty has .iurisdiction to protect the rights or 
such an owner, where the majority owners intend to sell the vessel, and 
may enjoin them from transferring title unless a bond he given that 
will insure the minority f>wner will reçoive his sharo of the proceeds. 

In Admiralty. Libel by Emanuel Fostinis against the steamship 
Olga and others. On motion to vacate process against the steamer 
Olga. Motion denied. 

John D. Stephanidis, of New York City (L. De Grove Potter and 
John M. Woolsey, both of New York City, of counsel), for libelant. 
BuUowa & Bullowa, of New York City, for respondents. 

GARVIN, District Judge. [1] This is a motion to vacate process 
against the steamship Olga. She has been libeled, and an application 
is now made in behalf of the owner to discharge her from the cus- 
tody of the marshal. The libel sets f orth that the libelant is the "true 
and lawful owner of one-fourth interest" in the Olga, and it is claim^ 
ed in hehalf of the agent for the boat, who appears specially, that such 
an allégation is an allégation of équitable ownership, in which event 
the court is without jurisdiction. The G. Reusens (D. C.) 23 Fed. 403. 

On the argument of this motion the libelant claimed a légal title 
to one-fourth of the vessel, and asked that he be permitted to amend 
the libel, so as to set forth légal ownership, if there was any doubt 
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that such ownership had been alleged, stating that lie had intended to 
plead a légal and not an équitable title. It seems to me that I should 
allow such an amendment in the inte'rest of justice, rather than dis- 
miss the action upon what would be at best a technicality, for in the 
event of a dismissal it is apparent that libelant would hâve the great- 
est difficulty in enforcing whatever rights he may hâve. The amend- 
ment is therefore allowed. 

[2] But it is urged that, even if libelant bas a légal title, the court 
has no jurisdiction because a sale of the vessel is involved, and The 
Eclipse, 135 U. S. 599, 10 Sup. Ct. 873, 34 h. Ed. 269, and The Ada, 

250 Fed. 194, C. C. A. —, are cited to sustain that contention. 

The former case was an action in which it was held that a court of 
admiralty has no jurisdiction to enforce a contract of sale and the lat- 
ter holds that an action does not lie in admiralty to recover damages 
for hreach of a contract of sale. 

The case at bar seems to be analogous to the line of cases which 
hold that admiralty has jurisdiction (where there is a dis])ute between 
owners regarding the employment of a vessel) to require the majority 
bwners to give a bond for the safe return of the vessel. Benedict's 
Admiralty, § 187. The admiralty court has frequently protected the 
interests of a minority owner. Tunno v. The Betsina, Fed. Cas. No. 
14,236; The Emma B (D. C.) 140 Fed. 770. 

I hâve been referred to no authority directly in point, but on prin- 
ciple it would seem that if an admiralty court has power to issue an 
injunction prohibiting majority owners from taking a vessel on a voy- 
age contrary to the wish of a minority owner, unless they give a bond 
for its safe return, it has equal power to issue an injunction prohib- 
iting owners from exercising other acts of ownership such as trans- 
ferring title, unless a bond be given that, upon the transf er, the minori- 
ty owner who objects to such transfer will receive his share of the 
proceeds. 

Motion denied. 



In re GOLDBEEG. 

(District Court, E. D. Pennsjivania. October, 1!)18.) 

No, G353. 

Bankrtjptct i©=3390(2) — .Tudgment Ciîeditoe — Waiver of Exemttio.xs. 

Wliere, after exécution is i.ssued and levied on tho persoii.'il property of 
tlie .iudginent debtor, a pétition in bankruptcy is filed agaiiisl liini, and tlie 
debtor refuses to claim exemptions, waiviiiff tlie saine in favor of tlie 
judgment credltor, svieli ereditor is entitled to reeeive pa.\ nient In full 
ont of the proceeds of the sale of the bankrupt's assets up to the amouiit 
of the exemptions. 

In Bankruptcy. In the matter of Philip Goldberg, bankrupt. The 
pétition of Harry Berman was granted by the référée. Upon certifi- 
cate of review. Order of référée affirmed. 

<Ê=3For other cases sce same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Edwin Fischer and Alfred Aarons, both of Philadelphia, Pa., for 
petitioner trustée. 

J. Henry Spivak, of Philadelphia, Pa., for claimant. 

THOMPSON, District Judge. The opinion and order of the réf- 
érée are as foUows : 

The question sulimitted to me for décision by tlie pétition of Harry Bennan 
and the frus^tce's answer thereto is as follows: 

Wliere a judgment créditer issues exécution out of tlie state court and 
ievies on Personal property of the défendant, wlio, peudlng; the sale uuder tlie 
.sald exécution, lias a pétition in haiikruptcy filed against liini, and who subse- 
quently fails or refuses to file any claim for exempt property, is tlie levying 
.iudsment créditer deprived of the lien of his exécution, and hence of the 
right to receive payment in full out of the proceeds of the sale of the assets of 
the bîinkrupt pstate tlius previously levied upon up to the suin of .foOO, the 
amount of the debtor's exemption, which had been waived in favor of tne 
said judgnient creditor? 

A similar question was considered by Eeferee Iloflman in the Matter of 
Charles J. Vautior, banl-crupt, in bankniptcy. No. 514H, and deelded in favor of 
the waiver .liulKinent creditor. This décision of Référée Hoffman was atlirmed 
by the District Court, and is in niy judgment conclusive of the question 
raised before me, and accordingly this 24th day of Soptcmber, 1018, upon con- 
sidération of the pétition of Harry Bermau, praying for an order on the re- 
ceiver, now trustée, to pay to the petitioner out of the proceeds of tlie re- 
celver's sale the sum of SîJCO to satisfy the lien of petitioner's exécution on 
assets whicli came into the banl^rupt estate, and upon considération of the 
answer of the receiver, now trustée, to the said pétition, and in aceordance 
with the foregoing opinion, it is ordered that the prayer of the pétition be 
granted, and that the receiver, now^ trustée, be and he is hereby authorized 
and directed to pay the said sum to the said petitioner forthwlth. 

The décision of Référée Hoffman in the Vautier Case (not re- 
ported), which was affirmed by this court, was based on the rule laid 
down by the Suprême Court in the case of Lockwood v. Exchange 
Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 L. Ed. 1061. It is contended 
by counsel for the trustée that the latter case was overruled by the 
Suprême Court in the case of Chicago, Burlington & Quincy Railroad 
V. Hall, 229 U. S. 511, 33 Sup. Ct. 885, 57 L. Ed. 1306. That the 
authority of Lockwood v. Exchange Bank is not disturbed is made 
apparent by the following excerpt from the concluding paragraph of 
the opinion of Mr. Justice Lamar in the case of Chicago, Burlington 
& Quincy Railroad v. Hall: 

"The liens iendered void by section 67f are those obtained by légal pro- 
cee<]ings within four months. The section does not, however, defeat rights 
in the exempt property acquired by contract or by waiver of the exemption. 
Thèse inay be enforced or foreclosed by .iudgments obtained, even after the 
pétition in bankniptcy was filed. under the principle declared in Lockwood v. 
Exehange Bank, 190 U. S. 294 [23 Sup. Ct. 751, 47 L. Ed. 1061]." 

This appears to be conclusive of the présent controversy, and the 
order of the référée is affirmed, and the pétition dismissed. 
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In re McGRAW. 
(District Court, N. I>. West Virginia. December 3, 1918.) 

1. BaNKBUPTCT '®=»81(1) PETITION— SUFFICIENCT. 

In involuntary proceedlngs, the pétition must afflrmatively and dl9- 
tinctly show the essentlal facts neeessary to give the bankruptcy court 
jurlsdlction. 

2. Pleading <S=î8(1) — Pétition — Sufficienct — Conclusions. 

In Involuntary proceedlngs, gênerai averments In the pétition of légal 
conclusions are not sufflelent. 

3. Bankruptcy <@=>81(4) — Pétition— Sutficiency. 

In involuntary proceedlngs, averments of acts of bankruptcy In th& 
language of the statute, unaccompanied by a statement of facts afflrma- 
tively showing them to exlst, are Insufficlent. 

4. Bankbuptct <@=>81(4) — Pétition— Sufticienct. 

In Involuntary proceedlngs, the statement In the pétition of the acts 
of bankruptcy should allège the spécifie facts relied on, wlth tlme. place, 
and circumstances, so that the alleged bankrupt may be dlstlnctly ap- 
prlsed of what he is required to answer. 

6. Bankbuptct ■©='81(4) — Pétition— Supficienct. 

The allégation of acts of bankruptcy in a pétition In Involuntary pro- 
ceedlngs must be based on somethlng more than hearsay, rumors, or 
suspicion. 

6. Bankruptcy iS=»56 — ^Acts of Bankbuptct- Bnumeration. 

The varions acts of bankruptcy vrhich support a pétition in Involuntary 
proceedlngs enumerated. 

7. Bankruptcy <@ï=>59 — Acts or — Suffebing Creditob to Obtain Pbefeb- 

ENCE. 

Under Bankruptcy Act, § 3, subd. a3 (Comp. St. 101(5, § 9587), settlng 
forth as an act of bankruptcy the suffering or perniitting while Insol- 
vent any credltor to obtain a préférence through légal proceedlngs, and 
not havlng, at least flve days before a sale, etc., vaeated such préférence,. 
an Insolvent debtor does not commit an act of bankruptcy mei-ely by in- 
action for four months after levy of an exeaitlon on hls realty, but It 
must appear that he failed at least five days before the date fixed for 
sale to discharge or vacate the same, and such f allure occurred in th© 
four months perlod. 

8. Bankeuptoy <©=381(4) — Pétition— Sufficient. 

An Involuntary pétition, aOeglng that the alleged bankrupt suffered 
credltors to obtain préférences by légal proceedlngs, held not to suffl- 
clently allège actsi of bankruptcy spedfled by Bankruptcy Act, § 3, subd. 
aS (Comp. St 1916, § 95S7). 

9. Bankruptcy <g=>81(4) — ^Pétition— Sufficient. 

An Involuntary pétition held lusufficient, not showlng that the Judg- 
ments against the alleged bankrupt asserted to hâve been acts of bank- 
ruptcy were recovered in the four months perlod. 

10. JuDGMBNT <S=784 — LiEtt^- Prioritt. 

As a term of court in West Virginia may last a number of days or 
weeks, Judgments rendered at various times during the term are pre- 
sumed, as regards prlorlty between themselves, to relate back to the 
first day of the term, and as liens they are equal, although the lien to 
be preserved, etc., must be docketed in accordance with Code W. Va. 
1913, c 139, § 6 (sec. 5098). 

11. Bankbuptct <@=j81(4) — Pétition— Sufficienct. 

A pétition in Involuntary proceedlngs held insufficlent In Its allégation 
of acts of bankruptcy, falling to state spécifie facts, etc. 

OssFor other casea see same topic & KET-NVMBKR in ail Key-Numbered Dlgests 6 Indexe* 
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12. Bankruptcy <S=>81(4) — Pétition— Sufficiency. 

An amended pétition in involuntary proceedings, averring the alleged 
banl^rupt suffered creditors to obtain préférences by légal proœedings, 
held insuflîcient to allège acte of bankruptcy specifled by Bankruptcy 
Act, § 3, subd. a3 (Comp. St. 1916, § 9587). 

13. Bankruptcy <S=381(4) — Pétition— Sufficiency. 

An involuntary petitionlng, settiug up alleged acts of bankruptcy con- 
ceming the sale of property, etc., held Insufflcieiit to show an act of 
bankruptcy. 

14. Bankruptcy <g=359 — Acts of — What Constitutes. 

Kor a bauki-upt to suffer sale of the property to satisfy a spécial and 
superior lien, such as a purchase-money lien, does not constitute an act 
of bankruptcy. 

15. Bankruptcy <g=>56 — Acts of— What Constitutes. 

WTiere no depletion of his estate occurs as resuit of the debtor's re- 
moval of his property from one place to another, such removal is not an 
act of bankruptcy of whieh. creditors can coraplain. 

16. Bankruptcy <@=s81(4) — Pettition — Sufficiency. 

A pétition in involuntary proceedings, which set up the debtor's re- 
moval of certain property as an act of bankruptcy, is insufficient, with- 
out allégations that the acts complained of occurred within four months 
of institution of the proceedings. 

17. Bankruptcy cS=381(4) — Pétition— Sufficiency. 

A pétition in involuntary proceedings, v^hich set up as an act of bank- 
ruptcy the debtor's transfer to his sister of part of the royalty derived 
from a lease of coal lands, etc., held détective for failure to allège the 
transfer occurred within four months of the flling of the original péti- 
tion. 

18. Bankruptcy ®=81(4) — Pétition— Sufficiency. 

Allégations in a pétition in involuntary proceedings that the alleged 
bankrupt paid depositors in a bank, etc., held Insufflcient to show an act 
of bankruptcy. 

19. Bankruptcy <S=>81(4) — Pétition— Sufficiency. 

Allégations in an amended pétition in bankruptcy that, since the filing 
of the original pétition, the alleged bankrupt suffered and permitted the 
circuit court in chancery caiises to render a decree of sale of his real 
estate for liens, etc., held not to show an act of bankruptcy. 

20. Execution <S=»21 — Sale op Lands. 

In West Virginia land cannot be sold under exécution, but after exé- 
cution has been returned nulla bona the judgment créditer may instltute 
his suit in equity to sell real estate, and if such real estate will not rent 
for enough to in five years pay ail liens and costs, it Is the practice to 
appoint spécial commissioners to malte sale, etc. 

21. Bankruptcy ®=o60~Acts or— What Constitutes. 

The appointment of spécial commissioners to sell West Virginia lands 
of a judgment debtor, exécution havlng been returned nulla bona, etc., 
held not to constitute an act of bankruptcy by the debtor, on the theory 
such appointment amounted to a gênerai assignment, or applying for or 
permittiug of appointment of a trustée or receiver. 

22. Bankruptcy <S=>84 — Pétition — Amendment. 

A pétition in involuntary proceedings may be amended, Order XI (89 
Fed. vil, 82 O. O. A. xiv), providing for application for leave to amend ; 
but the conditions under which amendments may be made, and the es- 
tent thereof, rest in the sound discrétion of the court. 

23. Bankruptcy ©=384 — Pétition— Amendment. 

While the power of amendment is substantial, etc., held that, in view 
of Order XI (89 Fed. vil, 32 C. G. A. xiv), an amendment to an involun- 

■®:s3For otber cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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tary pétition relating solely to tlie material facts respectiiiff tiie acts of 
bankruptey, and including charges of happetiings slnce tlie flling of tlie 
original pétition, sliould net be allo^ved. 

In Bankruptey. In the matter of John T. McGraw, alleged bank- 
rupt. On motion of the alleged bankrupt to dismiss the original and 
amended pétitions. Pétitions and whole cause dismissed. 

A. W. Burdett, of Grafton, W. Va., for petitioners. 

John L. Hechmer, of Grafton, W. Va., for alleged bankrupt. 

DAYTON, District Judge. Three creditors hâve filed an original 
and an amended and supplemental pétition herein, seeking to hâve 
the défendant, McGraw, adjudged a bankrupt. He has appeared and 
moved the dismissal of thèse pétitions, filing in writing a number of 
grounds in support thereof, material ones of which are: (1) That, 
as to the amended and supplemental pétition, it cannot be considered 
properly in court, not having been filed upon written application made 
to the court, with notice thereof given to the défendant, in which a]>- 
plication excuse is given for such amendment; and (2) that the acts 
of bankruptey, charged in both the original and amended pétitions, 
either (a) are not supported by sufficient allégations of fact, or (b) 
the facts as alleged in both pétitions show, on their face, that the acts 
of bankruptey charged are not so in law and fact. 

[1-5] Involuntary proceedings in bankruptey, being, in theory, 
prosecuted against the will of défendant, necessarily vary greatly 
from voluntary ones, as regards the allégations of their pleadings ; 
therefore it has been settled by numerous précédents: (1) That the 
essential facts necessary to give the bankruptey court jurisdiction in 
such cases must appear affirmatively and distinetly; (2) that gênerai 
averments of légal conclusions are not sufficient ; (3) nor are aver- 
ments of the acts of bankruptey in the language of the statute, unac- 
companied by a statement of facts affirmatively and distinetly showing 
them to exist; (4) such statement should state the spécifie facts re- 
lied on, with time, place, and circumstances, so that the alleged bank- 
rupt may be distinetly apprised of what he is required to answer; 
and (6) it must be based upon something more than hearsay, rumors,, 
or suspicion. In re Plotke, 104 Fed. 964, 44 C. C. A. 282; Clark v. 
Henné & Meyer, 127 Fed. 288, 62 C. C. A. 172; In re Rosenblatt 
& Co., 193 Fed. 638, 113 C. C. A. 506; In re Bellah (D. C.) 116 Fed. 
69; In re Mero (D. C.) 128 Fed. 630; In re Blumberg (D. C.) 133 
Fed. 845; In re Pure Milk Co. (D. C.) 1.S4 Fed, 682; In re HaUin 
(D. C.) 199 Fed. 806; In re Farthing (D. C.) 202 Fed. 557; In re 
Truitt (D. C.) 203 Fed. 550; In re Deer Creek Water Co. (D. C.) 
205 Fed. 205. 

[B-8] Preliminary to applying thèse ruies to the charges of the péti- 
tions presented hère, it is pertinent to eall attention to the fact that 
the bankruptey court is always limited in assuming jurisdiction, where 
adjudication is opposed, to a condition where the acts of bankruptey 
hâve been committed within 4 months of the filing of the pétition 
for adjudication; and, further, that the only acts warranting such 
adjudication, as provided by the statute, are: (1) A conveyance, trans- 
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fer, concealment, or removal of any part of his property, made or 
suffered to be made by the debtor, with intent to hinder, delay, or de- 
f raud his creditors, or any of them ; (2) by transfer, when insolvent, 
by the debtor of any portion of his property to one or more of his 
creditors, with intent to pref er such creditor over his other creditors ; 
(3) by suffering, while insolvent, any creditor to obtain a préférence 
tlirough légal proceedings, and not having, at least 5 days before a 
sale or final disposition of any property affected by such préférence, 
vacated or discharged such préférence ; (4) by making a gênerai as- 
signment for benefit of creditors, or, being insolvent, applying for the 
appointment of a receiver or trustée for his property, or, by reason 
of such insolvency, the appointment and putting in charge of such re- 
ceiver or trustée his property, under the laws of a state or territorj' 
of the United States ; and (5) by reason of written admission of in- 
ability to pay his dehts and willingness to be adjudged bankrupt on 
that ground. The original pétition in this matter was filed on June 
30, 1917, and the amended and supplemental one on November 19, 
1917. In the original, the acts of bankruptcy charged, in the order 
therein stated, are: (a) A transfer within four months of a large 
amount of property to certain creditors with a design to give them 
préférence over other creditors, based on the second one of the acts 
defined by the statute; (b) suffering certain creditors to obtain préf- 
érences through légal proceedings, the third act set forth in the stat- 
ute ; and (c) transf erring, concealing, etc., a large portion of property, 
with intent to defraud, the first act of bankruptcy set forth in the 
statute. 

In support of thèse charges the material facts set forth are: 

(a) That at the January term of the circuit court of Taylor coun- 
ty, which term adjourned on Mardi 8, 1917, the alleged bankrupt 
procured, suffered, and permitted one Anna Jarvis to obtain by de- 
fault against him a judgment for the sum of $6,390, with interest 
from January 22, 1917, and $15.65 costs, and that such judgment 
was, on the 20th day of April, 1917, recorded in the hen docket of the 
county, remains in fuU force, has not been vacated or discharged, 
and créâtes a préférence. 

(b) That at the same January term, 1917, of said court, he suffer- 
ed Fred W. Bartlett to obtain a judgment by default against him for 
$2,743.31, with interest from December 5, 1916, and costs, which judg- 
ment was duly recorded in the judgment lien docket on March 16, 
1917 ; that the same constitutes a lien against his real estate, has not 
been vacated or discharged, and created a préférence. 

(c) That he has received a large amount of dividends, the amount 
unknown to petitioners, within 4 months of the filing of the pétition, 
from the Grafton Coal & Coke Company, a corporation which amounts 
he has concealed and refused to pay to his creditors. 

(d) "That he has other large income which has, within four months 
of the date of this pétition, the amounts of which are unknown to peti- 
tioners, from royalties on coal leased by him, been paid to other par- 
ties unknown to petitioners, which has been procured, suffered, and 
permitted to be so paid by the said McGraw, and to parties unknown 
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to petitioners, with the intent to hinder, delay, and defraud his cred- 
itors." 

The construction of section 3, subdivision a3, of the Bankruptcy 
Act (Act July 1, 1898, c. 541, 30 Stat. 546 [Comp. St. 1916, § 9587]), 
setting forth as an act of bankruptcy the suffering or permitting, while 
insolvent, any creditor to obtain a préférence through légal proceed- 
ings, and not having, at least five days before a sale or final disposi- 
tion of any property affected by such préférence, vacated or discharg- 
ed such préférence, gave rise to contradictory décisions in the féd- 
éral courts of the country. The conflict arose over this question: 
If an insolvent debtor suffered or pemiitted one of his creditors to 
secure a lien upon his real estât e, by judgment or other légal proceed- 
ing, which lien was allowed to remain undischarged and unvacated 
until the lapse of 4 months was about to render it unassailable in 
bankruptcy, was this an act of bankruptcy? Such cases as In re Tup- 
per (D. C.) 163 Fed. 766, and Folger v. Putnam, 1^4 Fed. 793, 114 
C. C. A. 513, held it to be so. Such cases as In re V'asbinder (D. C.) 
126 Fed. 417; In re Windt (D. C.) 177 Fed. 584, and In re Truitt 
(D. C.) 203 Fed. 550, held it not to be so. The question wàs finally 
certified to the Suprême Court, and there decided in Citizens' Bank 
v. Ravenna Bank, 234 U. S. 360, 34 Sup. Ct. 806, 58 L. Ed. 1352, 
that: 

"An insolvent debtor does not commit an act of bankruptcy, rendering him 
subject to involuntary adjudication as a bankrupt under the Bankruptcy Act 
of 1898, merely by inaction for the period of 4 months after levy of an exé- 
cution upon his real estate. 

"AH of the three éléments specified in section 3a(3) of the Bankruptcy Act 
of 1898 must be présent in order to constitute an act of bankruptcy wlthin 
the meaning of that provision." 

This finally settles the matter. The rendering of a judgment, there- 
fore, can only constitute an act of bankruptcy when (a) the debtor is 
insolvent, (b) has within 4 months of the filing of the bankruptcy 
pétition suffered and permitted it to be obtained, (c) upon which exé- 
cution has issued, (d) been levied upon his property, (e) such property 
advertised for sale, and (f) he has failed, at least 5 days before the 
date fixed for sale, to discharge or vacate the samè; and ail thèse 
prerequisites must occur within 4 months of the filing of the pétition. 

In this case, this disposes of the alleged acts of bankruptcy based 
upon thé rendition of the Jarvis and Bartlett judgments. It is not 
alleged that any exécutions hâve issued upon thèse judgments, been 
levied upon McGraw's property, with sale thereof advertised, and a 
failure to vacate and discharge 5 days before such sale. 

[9, 10] Another fatal objection might, too, be set forth to the suf- 
ficiency of the allégations as to thèse judgments being suffered to be 
rendered within 4 months, or at least to one of them. Counsel ap- 
parently hâve assumed that the four months period within which they 
could be assailed runs from the date when they are recorded in the 
lien docket in the county court clerk's offce. This is clearly wrong. 
The date from which the four months period begins to run is that of 
the day when the judgment is entered of record by the court having 
jurisdiction Of the action. 
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Under the laws of West Virginia a term of a circuit court may 
run over a nuniber of days or weeks. If it does, judgments rendered 
upon différent days of such term against the same debtor, as regards 
their priority between themselves, are presumed to relate back to the 
first day of the term, and as hens are equal in priority, provided the 
cases were matured for trial before the term commenced, and did not 
mature after it commenced. No such judgment, however, is a lien 
on real estate as against a purchaser thereof for valuable considéra- 
tion without notice, unless it be docketed in the county wherein such 
real estate is, either within 60 days next after the date of the judg- 
ment, or before a deed therefor to said purchaser is delivered for 
record to the clerk of the county court. Chapter 139, § 6, Code W. 
Va. (sec. 5098). The docketing of a judgment is merely for the pur- 
pose of preserving its lien, or, more accurately speaking, to give no- 
tice of its lien to prospective purchasers, who would otherwise be 
innocent of its existence; and even they must run the risk of such 
lien existing for 60 days after it bas been rendered by a circuit court, 
for the creditor has that period given him by the statute within which 
to docket it. The lien dockets are kept by the clerks of the county 
courts, which bave no judicial power to try cases and render judgments. 

Hère it is apparent that one of thèse judgments, the jarvis one, 
was actually rendered January 22, 1917, more than 4 months before 
the pétition herein was filed and as to the Bartlett one, it is alleged 
it was recovered at the same term ; but the exact day is not disçlosed, 
so as to enable us to détermine whether it was likewise more than 4 
months old or not. 

[11] As to the allégations of fact in the last two paragraphs of this 
original pétition, I am constrained to hold that they do not comply 
with several of the rules established by the précédents. The two are 
alike, and may be considered together, as seeking to establish either 
one or the other of the first two acts of bankruptcy as defined by the 
statute. In effect they charge: (a) That the alleged bankrupt had 
within 4 months received a large unknown amount of dividends from 
the Grafton Coal & Coke Company, which he has concealed and re- 
fused to pay to bis creditors ; and (b) has large incomes, unknown 
in amount, from royalties on coal leased by him, which he has al- 
lowed to be paid to unknown parties, with intent to hinder, delay, 
and defraud his creditors. 

They fail, in that they do not state spécifie facts, such as time, 
place, and circumstance, so that the défendant may be distinctly ap- 
prised of what he is required to answer. The ruling in Re Rosen- 
blatt & Co., 193 Fed. 638, 113 C. C. A. 506 (2d Cir.), is directly in 
point. It is there held : 

"A gênerai averment in an involuntarj' pétition in bankruptoy that tlie al- 
légea tiankrupt within four months preceding the date of the flling of the 
pétition eommitted an act of banki-upte.v. in that, while insolvent, he trans- 
ferred a part of his property to creditors with Intent to prefer tliem, and 
transferred and concealed large sums of money and valuable securities VT>ith 
intent to defraud his creditors, and that the concealment was a contlnuoua 
one, is too vague, and the pétition is properly disuiissed upon demun-er." 
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It clearly appears the allégations, so hcld to be too vague in that 
case, were less so than those hère. See, also, In re Hallin, 199 Fed. 
806, and authorities therein cited. 

The original pétition being demurrable, the next question présents 
itself in a twofold aspect : (a) How far its defects could be remedied 
by amendment ; and (b) how far are they in f act remedied by the 
amended and supplemental pétition filed hère? 

[12] In alleging material facts, in support of alleged acts of bank- 
ruptcy, it (1) réitérâtes the charges of the original pétition as regards 
the rendition and existence of the Jarvis and Bartlett judgments, 
but does not allège that any exécutions hâve issued thereon, been 
levied on property, sale thereof directed, and failure to discharge at 
least 5 days before sale, It then charges that, since the filing of the 
original pétition, and within 4 months of the filing of this amended 
and supplemental one, the Farmers' Bank of Clarksburg, in the cir- 
cuit court of Harrison county, on May 9, 1917, has recovered a judg- 
ment, which has not been paid and its préférence vacated and dis- 
charged. Hère, too, there is no allégation of the issue of exécution, 
levy on property, sale directed, or the failure to vacate the préférence 
5 days before the day of sale. 

It is apparent, from what has been hereinbefore said, that thèse al- 
légations of fact are not sufiicient to establish acts of bankruptcy un- 
der the décision of the Suprême Court in Bank v. Bank, 234 U. S. 
360, 34 Sup. Ct. 806, 58 L. Ed. 1352. 

[13, 14] The next allégation of fact in efïect is that McGraw, on 

the day of June, 1917, purchased from Weekley, receiver of 

the Grafton Bank, what is known as the Grafton Bank property, at 
the priée of $10,500; that petitioners "are informed, believe, and 
charge" that he paid $3,000 of the purchase price, took possession, ex- 
pended a large sum in repairs, and has failed to comply with the 
terms of sale ; that Weekley is now proceeding to readvertise and sell 
on December 1, 1917, and "has applied or will apply the cash pay- 
ment thereon to McGraw's crédit on judgments recovered by the 
Grafton Bank, thereby pref erring said bank over petitioners and other 
creditors." 

It seems to me this charge must be held insufficient for several 
reasons : 

First. So far as allégations of the payment of the $3,000 on the 
purchase price of this bank property, and its application, made or to 
be made, to the bank's judgments, are concerned, they are made sole- 
ly upon information and belief and are under the ban of the ruling in 
such cases as In re Blumberg (D. C.) 133 Fed. 845. 

Second. It is not charged that the purchase of this bank property 
was made by McGraw by reason of any fraudulent collusion with 
Weekley, the receiver, to make it the method of preferring the bank, 
or in short with any purpose to hinder or delay or defraud bis cred- 
itors. On the contrary, the reasonable presumption arises that such 
purchase was made openly by him, knowing that he was indebted, but 
regarding himself as solvent. The Bankruptcy Law does not war- 
rant the assumption that one, indebted to an extent that may even- 
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tually amount to insolvency, is compelled to stop business, make no 
investments, and buy no property, but in effect stand still, and see 
if bankruptcy proceedings are instituted against him. He can go on 
increasing his estate by purchases of property, surely, unless such 
purchases are made with fraudulent design. 

Third. We are wliolly uninformed as to how old the bank's judg- 
ments were, or whether exécutions were outstanding at the tfrne upon 
those judgments, which would constitute a lien upon the money paid 
in tlie purcliase to its receiver. If so, it might be entirely légal for 
the receiver to apply it on such exécutions. Such application would 
not create a "préférence" as against petitioners and other unsecured 
creditors. It is constantly to be borne in mind that the Bankruptcy 
L,aw does not, on gênerai principles, undertake to fight the battle of 
lienholders, or to settle controversies arising solely between them. 
Its care is to protect and secure the rights of unsecured creditors. 

Fourth. The resale of the property, while charged to bave been 
advertised, was not within the 5-day limit before which a préférence, 
if any existed, had to be vacated; and, above ail, it was to be made 
for a purchase-money lien, secured, it is fair to assume, either by 
vendor's lien retained in the deed made by the receiver to McGraw 
for the property, or, which is more likely, by the rétention of the légal 
title by the receiver. The suffering of such sale of property to satis- 
fy such a spécial and superior lien does not constitute an act of bank- 
ruptcy in any event, under the principles enunciated by the Circuit 
Court of Appeals of this Circuit in Richmond Standard Steel Spike 
& Iron Co. V. Allen, 148 Fed. 657, 78 C. C. A, 389, 

[15, 16] The next charge is to the efïect that the alleged bankrupt 
is the owner of the Willard Hôtel in Grafton and of a résidence prop- 
erty in Oakland, Md., and has conveyed or removed a large part of 
his Personal property, consisting of rugs, furniture, and other articles, 
f rom the hôtel to such résidence. The defects in this charge are : 
First, its allégations are made on information and belief solely ; sec- 
ond, they are too vague and indefinite ; third, no depletion of estate 
is charged or shown, and, where there is none, creditors cannot com- 
plain (CoUier [llth Ed., 1917] p. 101); fourth, no allégation of such 
removal having been made within 4 months of the institution of this 
proceeding is made, and this alone is a vital objection. 

[17] The sum and substance of the next charge is that McGraw 
leased some coal land to the Delmar Coal Company, from which he 
was to receive a minimum royalty of $250 per month, this back in 
1911; that at some time not stated he transferred to his sister, Mrs. 
Warder, the sum of $150 per month theref rom ; and that she has, 
for the months of April, May, and June, 1917, each within 4 months 
of the filing of the original pétition, been paid and received this $150 
of transferred royalty by the company. When this transfer was 
made, as stated, is not alleged ; but ft is alleged : 

"That said Drfmar Coal Company, prior to the said 4 months, paid from 
month to month for a long period of time to the said Minnle ^McGraw Warder 
the said sum of .$150 per month at the request, permission, and order of said 
McGraw, wlthoiit considération, and while he the said John T. McGraw, was 
so Insolvent, with intent to hinder, delay, and defraud petitioners and other 
254 F.— 29 
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ereditors of McGraw. That the said Delmar Coal Company, since the filin? 
ot the original pétition liereln, at the request, permission, and order of said 
McGraw, and whlle so insolvent, contlnued to pay to said Minnie McGraw 
Warder the said sum of §150 per month from the royalties coming to said 
McGraw, wlth intent to hlnder, delay, and defraud petitloners and other 
ereditors of said McGraw." 

From this it is fair to présume that years ago, long before peti- 
tioners' debts were incurred, and it may be in 1911, when the lease 
was made, McGraw, as alleged, "transferred and conveyed, or per- 
mitted the same to be transferred and conveyed, to his sister" an in- 
terest, to the extent of $150 per month, in this royalty, and that, in 
conséquence, it has ever since been paid to her. l'he fact that the 
transfer or conveyance of this interest may hâve been based upon a 
considération of love and affection only is immaterial hère, as is 
also the fact that it has been carried out by payments made under it. 
That it may come within the ban of the Bankruptcy Act it must ap- 
pear that the transfer or conveyance itself had been made within 4 
months of the fihng of the bankruptcy pétition, and at the time so 
made was with the intent, on the part of McGraw, to hinder, delay, 
and defraud his ereditors. It seems clear that neither of thèse con- 
ditions exist. 

[18] The next charge is that McGraw, at varions times and places, 
paid to certain depositors of the Grafton Bank large sums of money on 
their deposits, voluntarily and without value, amounts unknown and 
parties unknown, but petitioners "are informed, believe, and aver" 
that five named persons were depositors so paid. It is hardly neces- 
sary to point out that this charge, under the authorities cited, is en- 
tirely too vague and indefinite. It is based upon information and 
belief, and the essential détails and data necessary to enable us to form 
any idea of the nature and reason for making such payments are 
wanting. No relation is shown to hâve existed between McGraw and 
this bank that would explain why he should undertake to pay its debts. 
It can hardly be presumed that any ordinarily sensible man would for 
no moving cause want to pay such debts, for which he was in no wise 
responsible. If McGraw did pay them, it is not disclosed whether 
he took assignments from the depositors so paid. If he did so, it is 
not disclosed whether or not the investment in such claims was a bad 
investment or otherwise. Thèse debts due depositors were superior 
liens upon the bank's assets under the laws ; in addition, a double 
liability upon the bank's stockholders exists to further secure them, 
and, while it is said the bank's doors were closed, it does not follow 
that the taking over of its debts due depositors was not a good in- 
vestment for McGraw and his estate. 

The next spécification of fact réitérâtes the one contained in the 
original pétition, to the effect that McGraw has been paid large div- 
idends by the Grafton Coal & Coke Company. The only substan- 
tial différences between the two représentations are (a) that in the 
original pétition thèse payments are charged to bave been "concealed," 
while in this amended one this charge of concealment is omitted; 
and (b) in this amended one a failure of application of thèse dividends 
to existing exécution liens (not named) is charged. 



IN BE M'GKAW 451 

In addition to what has been said hereinbefore touching this charge, 
I will only call attention to the case of Conway v. German, 166 Fed. 
67, 91 C. C. A. ô53, wherein the Circuit Court of Appeals for this 
circuit has clearly pointed out that gênerai statements of this kind, 
without setting forth détails and essential data, such as time, place, 
persons, and amounts involved in the transaction, are insufficient. 

[19] Finally, it is set forth that since the fîling of the original pé- 
tition — that is, on August 4, 1917 (the certified copy of the decree 
filed shows it was rendered the 4th day of October, 1917) — the al- 
leged bankrupt suffered and permitted, in three Consolidated chancery 
causes named and described, the circuit court of Webster county to 
render a decree of sale of his real estate for liens amounting to over 
$600,000, appointed spécial commissioners to sell the same, of whom 
large and excessive bonds bave been required ; that such decree of 
sale does not include ail of McGraw's real estate lying within the 
State ; that petitioners "are informed, believe, and charge" that a great 
many of the lienors (naming four), since the filing of the original 
pétition herein, hâve issued exécutions and docketed them, in Taylor 
county (where McGraw résides), thereby claiming liens upon his Per- 
sonal property ; that the real estate of McGraw, they are informed and 
charge, will sell for more than enough to pay the debts decreed against 
it, and the personal estate should not be incumbered with said exé- 
cution liens ; that McGraw has a large amount of personal property 
placed as collatéral security with varions creditors, far in excess of 
the debts secured, the amount, however, not known (and to whom 
pledged not stated) ; that the bankrupt court alone can take jurisdic- 
tion and equitably settle the affairs of McGraw, and protect his com- 
mon creditors, and, it is averred, if it does not take jurisdiction, and 
enjoin the sale of his real estate about to be sold, the common cred- 
itors will realize nothing, and will suffer great loss, if the state court 
proceedings are permitted to go on to a final sale, and "the said Geo. 
M. Weekley, receiver, be permitted to sell the said Grafton Bank 
property as advertised by him"; that McGraw should be required to 
answer, and show what stocks and bonds are owned by him, where 
situated, and whether or not the same are up as collatéral with any 
of his creditors, and the amount of the debts for which the same are so 
held, by whom held, and such collaterally secured creditors should be 
enjoined from selling such collatéral until proper proceedings can be 
taken in this bankrupt court. 

A copy of the decree of sale is filed as an exhibit. It discloses that 
the state court, through its master, has ascertained and determined 
McGraw to be the owner of an immense amount of real estate, sit- 
uate in eight différent counties of the state, consisting of hundreds 
of town lots, large and small tracts of lands in fee, undivided interests 
in others, and coal and timber rights and interests, upon which more 
than $600,000 of liens, due to several hundred différent persons, firms, 
and corporations, are existing and are decreed. How complète and 
accurate the work donc is not for me to détermine. It is apparent 
that the costs and expenses involved in the litigation resulting in this 
decree hâve been enormous. Petitioners believe the interests of com- 
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mon creditors, at least, would be promoted by this court taking cliarge 
of this immense and very greatly involved estate, and administering it 
in bankruptcy. I very much doubt it. Be that as it may, however, one 
thing is sure and certain. It cannot be so administered in this bank- 
ruptcy proceeding, against the protest of its owner, unless it affirmative- 
ly and definitely appears that he has within 4 months of the filing of the 
pétition (I think the original one) committed one or other of the acts 
of bankruptcy defined by the statute. The "suffering" this decree to 
be rendered certainly constitutes no such act under the Suprême 
Court's ruHng in the Citizens' Bank v. Ravenna Bank Case. No sale 
has been advertised under it, so far as disclosed. A stay of its opéra- 
tion was given to enable an appeal to be taken, but whether taken vve 
are not informed by anything hère appearing. 

[20,21] The fourth act of bankruptcy, that of making a gênerai 
assignment, or applying for or suffering a receiver or trustée to be ap- 
pointed, has not, in either of thèse pétitions, been set forth and re- 
lied upon. If it had been, then a very interesting question, I think 
of first impression, might be raised, by claiming that the appointment 
of spécial commissioners in this decree was équivalent to and came 
within the meaning and intent of the statute making the appointment 
of a receiver or trustée an act of bankruptcy; in other words, that 
such spécial commissioner is, in the légal intendment of this act, a 
receiver or trustée. At first it seemed to me that this might be so, 
but a careful study of the question has led me to the contrary con- 
clusion, especially when applied to légal conditions in this state. In 
West Virginia real estate cannot be sold under exécution. After 
judgment has been obtained at law, and exécution thereon has been 
returned nulla bona, the judgment creditor is permitted to institute 
his suit in equity (if no prior one for the same purpose has been in- 
stituted) to sell the debtor's real estate. In such equity suit the real 
estate is ascertained, with the state and condition of its title, the rental 
value thereof, and ail liens thereon. If such real estate will not rent 
for enough in five years to pay ail such liens and the costs, a sale there- 
of is ordered. Instead of directing the sheriff to make such sale, 
the usual practice is to appoint one or more spécial commissioners 
to make it and report to the court for confirmation. Such spécial 
commissioner never takes possession of the real estate, and he does 
not collect the rents, issues and profits thereof, as does a receiver 
or trustée. His duties are purely ministerial, His appointment is 
made by the court to make the sale alone. If, upon his report, the 
sale is confirmed, the court awards direct to the purchaser a writ of 
possession that alone judicially gives or warrants such purchaser to 
take possession. In short, such spécial commissioner is in efïect only 
a substitute for the sheriiï or other public officer required by law in 
other States to perform thèse duties, and cannot be held to be a re- 
ceiver or trustée in the meaning of the Bankruptcy Act. 

[22, 23] Counsel for McGraw, in addition to objections to inhér- 
ent defects in the spécifications themselves, strenuously insist that 
the amended and supplemental pétition should be dismissed, because 
it was not filed by leave of the court, upon written application for 



IN RE m'graw 453 

leave to do so, stating the cause of the error in the pétition originally 
filed, and of which application the allégée! bankrupt vvas to be given 
notice. In support of this contention counsel cite General Order XI 
(89 Fed. vii, 32 C. C. A. xiv), In re Brincat (D. C.) 233 Fed. 811, SIS, 
and White et al. v. Bradley Timber Co. (D. C.) 116 Fed. 768. 

Thèse authorities fully support this view and seem to be based upon 
Sound reason. Howevcr, that amendments can be made is clear. 
When, under what conditions, and to what extent, is subject to the 
Sound discrétion of the court (Armstrong v. Fernandez, 208 U. S. 
324, 28 Sup. Ct. 419, 52 h. Fd. 514) and as usual, when matters are 
so subject, confusion bas arisen as to what is an exercise of sound 
discrétion in thèse matters of amendinent. There can be no' question 
that written or printed application must be made for leave to amend, 
in which shall be stated the error in the paper (pétition) originally 
filed, because Order XI expressly so requires. It bas been held, how- 
ever, touching this order, that its purpose is to allow to be made cor- 
rections of errors, supply deficiencies, and remove uncertainties, but 
not practically to repel the législative requirement that pétitions in 
duplicate must be filed within the 4 months specified (In re Stevenson 
[D. C] 94 Fed. 110); that "this power of amendment is substantial 
and conferred for efifecting the broad purposes of the act, and is not 
confined to niceties of diction or other inimaterial or merely formai 
matters. To hold that it does not embrace the insertion of material 
and essential averments at any stage of the proceedings before judg- 
ment would reduce it to a shadow." In re Mackey (D. C.) 110 Fed. 
355, at page 362. 

A careful examination of the numerous décisions of the fédéral 
courts, so far as I bave been able to find them reported, has led me to 
the conclusion that the most satisfactory rule to détermine for what 
purposes amendments may be made is set forth by the Circuit Court 
of Appeal for our own circuit in Millan v. Exchange Bank, 183 Fed. 
753, 106 C. C. A. 327, where it is said : 

"Ttie law Is well settled, however, tliat amendments relatlng to the num- 
ber of the petltloning ereditors, the amount and naturo of their clalms, to 
the occupation of the debtor, and to evrors and deiiclcneles in the vérifica- 
tion of the original pétition can be made more tlian 4 montlis after the 
commission of the act of banlvruptcy. Wlien so made, tliey relate back to 
the date of the filin.c of the original petilion. Slate Bank v. lîaswoll (8th 
Circuit) 2r, Am. Bankr. Itep. .'i:!(), 174 Fed. 209, !)8 C. C. A. 217; Ryan v. 
lîendricks (7tb Circuit) 21 Am. P.ankr. l{ei>. 570, KXi Fed. 04, 92 C. C. A. 78; 
In re Plvmouth, Cordage Co. (8th Circuit) 13 Am. P.aida-. Hep. <i65, l.'îf) Ped. 
1000, 08 C, C. A. 434; In re Bellah (D. C. Dist. of Del.) 8 Am. Bankr. lîeii. 
.'JIO, IIG Fed. 09." 

If the statement of defects that can be cured by amendment set 
forth in this quotation was designcd by the court to be inclusive of 
ail, then this amended pétition must inevitably be rejected, for that 
its amendments, sougbt to be made, come not within the list allow- 
able. If, however, it is not designed to be inclusive of ail allowable 
causes of amendment, it is sufficient to say the amended pétition w^as 
not filed in accord with the requirements of Order XI, its allégations 
relate solely to the material facts relating to the acts of bankruptcy 
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essential to and the very foundation of the court's jurisdiction, includ- 
ing many charges of happenings since the original pétition was fîled, 
and jurisdiction thereby sought to be secured. It seems to me an 
attempt to amend to this extent goes too far. However, I bave not 
based this décision of the motion to dismiss on this ground, and there- 
fore further discussion is unnecessary. 

I am constrained to the conclusion that both pétitions, the whole 
cause, must be dismissed ; and it will be so ordered. 



PRIMOS CHEMICAL OO. v. FULTON STEEL CORrOKATION. 
(District Court, N. D. New York. December 2, 1918.) 

1. CotJETS <S=»206 FEDERAL COUKIS — •JURISDICTION. 

Under Judicial Code, % 69-115 (Comp. St. 1916, §§ 1051-1106), and In 
View of section 1 (section 968), tbe jurisdiction of the several District 
Courts is coextensive with the boundaries of the judicial district, ana 
extends no further, save as Oongress has expressly extended it. 

2. Courts 'S=324 — Fédéral Courts — Jurisdiction. 

Whiie jurisdiction of the person can be glven by consent of the défend- 
ants, jurisdiction of the subject-niatter cannot be eonferred on any court, 
either by assumptlon of jurisdiction, or consent of the parties, or request 
of ail of the parties. 

3. Courts <S=>24 — Fédéral Courts — Jurisdiction. 

When diversity of citizenship is the ground of fédéral jurisdiction, if 
diversit.v of citizenship does not in fact exist, there is an entire nv- 
sence of jurisdiction, which cannot be waived by the parties, and the 
court will dismiss on its own motion. 

4. Courts «©=5276 — Fédéral Courts — Jurisdiction. 

Under Judicial Code, § 52 (Comp. St. 1916, § 10^4), relating to where a 
state contains more than one fédéral district, etc., in suits not of a local 
nature, if there be but one défendant, lie may waive being sued in the 
wrong district, but where there are two or more défendants reslding in 
différent districts, then to reach the défendants not reslding in the dis- 
trict, suit must be brought as the statute directs, etc. 

5. Courts i®=3269 — Leases — Nature of Property Therein — "Personal Prop- 

ERTY." 

A lease of real estate for a term of years is "personal property," and 
is not property of a fixed nature or character, within Judicial Code, § 
55 (Comp. St. 1916, § 1087), relating to district of suit in. local actions 
where land or subject-matter of a fixed character llea partly iu one dis- 
trict and partly in another. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Personal Property.] 

6. Receivees <S=5207 — Powers of — Extent. 

A receiver's power is only coextensive with that of the court wliich 
gave him his character, and cannot be asserted as a mutter of rlgnt 
beyond the territorial jurisdiction of such court; so a receiver appolnt- 
ed by the District Court for the Southern District of New York has no 
power to take possession of property of the défendant in the Northern 
District, etc. 

7. Courts <S=3269 — Fédéral Courts — Jurisdiction — "Property of Fixed 

Character or Nature." 

Though a corporation which had its domicile and carried on its busi- 
ness in the Northern District of New York admitted the jurisdiction of 

<g=»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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tlie District Court of the Sonthcrn District, wlierein it had a small bank 
aecdunt and had leased offices, over a suit for tbe appointment of a re- 
ceiver, held, that tlie District Court of tlie Southern District was wlth- 
out jurisdlction, under Judieial Code, § 55 (Comp. St. 1916, § 1037) ; tlie 
sviit beinff of a local nature, and no property in tbat district being of a 
fixed cbaracter or nature. 

8. Courts <S=>269 — Domicile: — Pkoperty of a Fixed Ciiaracter. 

Tbe défendant cori)oration Iwld to bave its domidle and property of a 
fixed cbaracter or nature wbolly in the, Nortbeni District of New York, 
and none in the Southern District, where suit for tbe appointment of a 
receivcr was bofTun, so tbe District Court of the Southern District could 
iiot take iurisdiction, under Judieial Code, § 55 (Comp. St. 1010, § 1037). 

0. Courts <S=52G9' — Appointment or Keceiveks — "Local Action." 

A suit for the aiijjointment of receivers to conserve and protect the 
assets of a corporation is one of a local nature, within Judieial Code, § 

54 (Comp. St. 191G, § lOÎ'.O), and under sertion 55 (section 10:',7) cannot be 
maintained in a district wbereiii tbe corporation was not doniiciled and 
had no property of a fixed nature. 

[Ed. Note. — For otber définitions, see Words and Phrases, First and 
Second Séries, Local Action.] 

10. Courts <g::=269 — Juuisdiction — "Fropeiîty ov a Fixed Ciiaracter" — De- 

POSITS. 

Money deposited beconies tbe property of tbe bank, and the relation 
between the bank and (bpositor is simply that of dcbtor and creditor, so 
a deijosit is not "pi'opertv of a fixed cbaracter," within Judieial Code, | 

55 (Comp. St. 1916, § 10.-Î7). 

11. REOEIVERS <g=>01 l'OWERS OF — Leases. 

Kecel\ers of corporation are at liberty to occupy leased premises until 
they clect wlietberi to retain or abandon ; for if the lease is assifpiable, 
it niay be sold liko otber Personal property, and if not, tbe receivers may 
at tlieir option abandon tïie snme. 

12. Courts '^;:^2GM1) — Jukisdiction — Axcii.eary Jurisdiction. 

Wbcre tbe District Court for the Southern District of New York was 
without .iurisdiction of a suit, tbe District Court f(]r the Northern Dis- 
trict cannot rigbtfuUy exercise ancillary jurisdictiou thereln, for tlîat 
presupposi s jurisdictiou in the Southern District. 

13. Mandamus ©=31 — Courts — Proceedino witii Cause. 

A court can be compelled to act oik; way or tlie otber in inatters prop- 
erjy before it, for tbiit is its, duty ; but it cannot be compelled to niake a 
liarticular décision, when it bas power or discrétion to act othervvise. 

14. Courts <ê=3264(3) — Jurisdiction — Receivers. 

AVhere a court appointing a rcceiver had no jurisdiction, it cannot claiml 
jurisdictiou over property seized wilhout tbe jurisdiction ; so tbe fact re- 
ceivers aiipointed by the Di.strict Com-t of the Southern District of 
New York liave taken pos»(>sslon of property of tbe défendant in the 
Northern District does not glve tbat court jurisdiction, wbere it ex- 
cecded ils jurisdiction, etc., in appointing receivers, etc. 

15. Courts <t:::=^'2<'i4{l) — Jurisdiction — Anciluary Jurisdiction. 

■\Vben want of jurisdiction of the court in tbe main suit appcars, it 
is tbe dutv of a court asked to exercise ancillary jurisdlclion to raise 
the fjuesti(ui itself, and to décline to act If the want of jurisdiction in 
tbat court appears. 

In Equity. Application by the Primos Chemical Company for the 
appointment of receivers of the property of the Fulton Steel Cor- 
poration, as ancillary receivers, based on an ancillary bill, in which 
another creditor intervened, denying the jurisdiction of the District 
Court wherein the original suit was brought. Application denied. 

igssFor other eates see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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This is an îitiplicfition by tlie Primos Chemical Company, the above-named 
t'omplainant, a t-retlitor of défendant, for the appolntment of the three receiv- 
ers named by tlie United States Oistriet Court in tlie Southern District oH 
Saw Yorlv of ail the property of défendant as ancillary receivers of tlie prop- 
erty of the défendant in the Northern District of New York. ïhe application 
is based on an ancillary bill tiled in the Northern District, whicli sets ont 
the pendeney of the action and the action of the court in the Soutliern District, 
and which allégations the plaintiff refuses, on reiiuest so to do, to elimlnato 
from such bill flled in the Northern District. 

Another créditer of tlie defeiidant lias appearod herein by intervention, and 
lias flled an answer denying ail allégations of the ancillary bill flled in tnc 
Northern District which would glve the District Court In the Southern Dis- 
trict jurisdiction of the subject-matter of the suit, and dénies jurisdiction In 
that court to entertain the suit and a])point receivers, and of thls c(mrt 
to i-eeognize that action or take any proceedlngs ancillary thereto, so 
far as property of the défendant in tlie Northern District of New York is 
concerned. Tlie Intervening créditer does not ob.iect to the c-ourt in the North- 
ern District taklng jurisdiction of an independent blU flled in that district 
by a proper imrty complalnant asking for receivers, or to the appointnieut of 
receivers by thls court in such an Independent and prlmary action in 
the Northern District. 

In the action conimenced in the Southern District, as well as In the an- 
cillary action brought in the Northern District, the défendant appears in per- 
son by its président, not by attorney, and files an answer as foUows: "ïtie 
défendant above named herein admlts each and ever,y allégation contai ued In 
the said bill of complalnt and subnilts Its right In the iireniises to tiie pro- 
tection of the court. Fulton Steel Corporation, by Ilarry O. Beaver, Président. 
Attest : Wm. M. Bailey, Vice Président." 

The answer of the Intervener also sets up facts showing that the princi- 
pal place of business of the défendant corporation is and always has been at 
Fulton, in the Northern District of New York, where ail of its real estate and 
ail of Its property of a fl.xed nature or character Is situated, and that it had 
none and has none In the Southern District. 

The Intervening créditer In the Northern District also files opposing aflida- 
vlts, showing, If the allégations be true, that the Fulton Steel Conioratlon Is 
a corporation of the state of New York, organized and doing business as a 
inanufacturing corporation at the city of Fulton, Oswego county, N. Y., In the 
Northern District of New York, and^ that In its articles of incorporation its 
principal place of business Is stated to be at Fulton aforesaid, and tliat In 
fact its principal place of business Is and always has been at the clty of 
Fulton, Northern District of New York, and that ail its real property and ail 
Its property of a fixed nature or character and the greater part of Its Per- 
sonal property was when the suit In the Southern District was Instituted, and 
now is, in the Northern District of New York, and that such corporation 
had and has no real estate or property of a flxed character or nature in 
the Southern District of New York. 

Wm. S. EMer, of Aubiirn, N. Y., for complainant 
Costello, Burden, Cooney & Walters and Chas. V. Byrne, ail of 
Syracuse, N. Y., for intervening créditer. 

RAY, District Judge (after stating the facts as above). The facts 
in this case are that a few years since the Fulton Steel Corporation was 
duly organized and incorporated under and pursuant to the laws of 
the state of New York as a manufacturing corporation for the purpose 
of manufacturing and sclling certain steel products. Its articles of 
incorporation stated that its principal place of business was to be at 
Fulton, in Oswego county, N. Y., and at that city its principal place 
of business, active opérations, and bookkeeping and offices hâve always 
been located arld carried on. It became the owiier of certain real es- 
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tate at Fulton, on which was and is its principal and only plant, be- 
ing its manufacturing plant and offices and storage rooms. This plant, 
with buildings and machinery thereon, was and is worth from $3dO,- 

000 to $500,000. In New York City there were, it is said, rented three 
sniall rooms in one of the large office buildings in that city, furnished 
with desks and chairs, and at which offices stock in the corporation 
was sold. The corporation kept a bank account in one of the banks 
of the city of New York, in which was deposited about $4,000 when 
the bill in the Southern District was filed. 

This was and is the only property of the défendant corporation in 
the Southern District of New York when the bill was filed there. That 
was the only business of the corporation being carried on there. It 
was incidental and collatéral to the business of the corporation, which 
it was organized to carry on and which it was conducting, and con- 
stituted no part of its manufacturing business or opérations. The 
bill filed in the Southern District alleged the involved financial condi- 
tion and difficulties of the corporation ; its large indebtedness, which 
it was unable to meet ; that a suit had been brought against it, and 
that others were threatened ; and various other facts showing a ne- 
cessity for the apiMintment of a receiver, not of the assets and small 
rented offices in tiie city of New York, but of the corporation and ail 
its assets and property, of every name, everywhere, and the taking 
thereof by such receiver for the purpose of protecting and conserving 
such assets and property. It was not an action in personam, or to 
recover a personal judgment against the défendant, and did not pur- 
port to be such, but was and is what is known as an action to con- 
serve assets, and one looking to the sale of ail the property. This was 
the object of the action and such was the subject-matter involved. 
That bill was silent as to the location or situs of the property of the 
défendant corporation, except it stated that the défendant had an of- 
fice in the city of New York. 

Later, when the question of jurisdiction was raised, an amendment 
to that bill was filed, alleging that the bank account mentioned was in 
the city of New York, and that défendant had a lease for a term of 
years of the three offices mentioned. Another créditer intervened 
in that suit specially to raise the cjuestion of jurisdiction, and did raise 
it, and moved to dismiss on the ground of want of jurisdiction in the 
District Court of the Southern District of New York of the subject- 
matter of the suit. That motion bas been denied on the grounds, as 

1 read the mémorandum of opinion, that an intervening créditer can- 
not raise the question, as défendant appeared and submitted to the 
jurisdiction, and that there was some property in the Southern Dis- 
trict, to vvit, the lease of the three rooms and the bank account, when 
the bill was filed, over which that court had and bas jurisdiction, and 
hence that it bas jurisdiction, not only of the défendant, but of the 
subject-matter of the suit. The learned judge who heard and decided 
the motion, and who wrote the mémorandum referred to, seems to 
concède that the court in the Southern District had and bas no juris- 
diction over the property in the Northern District, but contends that 
by ancillary proceedings and the appointment of ancillary receivers in 
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the Northern District the whole property and subject-matter should, 
can, and will be brought in and acted upon in the Southern District. 
If this be so, then actions of a local nature and character occupy the 
same position, as to jurisdiction, as do actions in personam, substan- 
tially. 

[1] Questions of jurisdiction in the United States courts are not 
free from perplexities. Article 3, § 1, of the Constitution provides 
that— 

"The judicial power of tlie L'iiited States shnll be vested in nne Suprême 
Court, and in such inferior courts as tlie Congress ma y- from tlme to 
time ordain and establish." 

Section 2 of the same article provides that — 

"The judiriial power shall exteiid to ail cases, in law and equlty * • • 
between citizens of différent states," etc. 

Thèse are limitations on the judicial power. Pursuant to the au- 
thority thus conferred, Congress bas established in each of the states 
of the United States one or more judicial districts (Tudicial Code [Act 
March 3, 1911, c. 231] c. 5, §§ 69-115, 36 Stat. 1105-1130 [Corap. St. 
1916, §§ 1051-1106]), and bas also divided the United States into judi- 
cial circuits. The boundaries of thèse districts and circuits are defined. 
The Congress has also provided for the appointment of one or more 
District Judges in each of such judicial districts (chapter 1, § 1, Judi- 
cial Code [Comp. St. 1916, § 968]), and for the appointment of Cir- 
cuit Judges in each of the judicial circuits. Each District Judge must 
be an actual bona fide résident of the district in and for which ap- 
pointed. The jurisdiction of each of thèse District Courts is coexten- 
sive with the boundaries of the judicial district in and for which it is 
established or created, and extends no further, except in those cases 
where the Congress has expressly extended it. The Judicial Code 
points out thèse cases. 

The District Judges so appointed cannot act as such and exercise 
their judicial powers and functions outside their respective districts, 
except in those cases specially provided for by acts of Congress, and 
thèse cases are pointed out in the Judicial Code. "The circuit court 
(now District Court) of each judicial district sits within and for that 
district, and its jurisdiction as a gênerai rule is bounded by its local 
limits." Toland v. Sprague, 12 Pet. 300, 328 (9 h- Ed. 1093) ; Devoe 
Mfg. Co., Petitioner, 108 U. S. ^01, 2 Sup. Ct. 894, 27 L. Ed. 764; 
Barrett v. United States, 169 U. S. 218, 221, 18 Sup. Ct. 327, 42 
L. Ed. 723. 

[2] There is a well-defined distinction between actions in personam 
and actions of a local character or nature, where the court and judg- 
ment or decree is to act upon spécifie real property or property of a 
fixed nature or character. There is such a thing as jurisdiction of the 
person which can be given by consent of the défendant, he waiving 
his right to be sued in a given district, and there is such a thing as 
jurisdiction of the subject-matter of the suit, which cannot be con- 
ferred on any court by either assumption of jurisdiction or by con- 
sent of the parties, or of either or any of them, or by request of ail 
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the parties to the suit. Minnesota v. Northern Securities Ce, 194 U. 
S. 48, 62, 24 Sup. Ct. 598, 48 L. Ed. 820; Mansfield, etc., v. Swan, 111 
U. S. 379, 4 Sup. Ct. 510, 28 h- Ed. 462; Parker v. Ormsby, 141 U. 
S. 81, 11 Sup. Ct. 912, 35 L. Ed. 654. 

[3] When diversity of citizenship is the ground of fédéral jurisdic- 
tion, if diversity of citizenship does not in fact exist, there is an en- 
tire absence of jurisdiction, which cannot be waived by the parties, 
and the court will dismiss of its own motion. Shaw v. Quincy, etc., 
145 U. S. 444, 12 Sup. Ct. 935, 36 L. Ed. 768 : Empire Coal Co. v. 
Empire Mining Co., 150 U. S. 163, 14 Sup. Ct. 66, 37 E- Ed. 1037. 

[4] Section 52 (chapter 4) of the Judicial Code (Comp. St. 1916, § 
1034) provides that — ■ 

"W}ien il State contains more tlian one district [and New Yorlv contains 
four districts], every suit not of a local nature, in the District Court thereof, 
against a single défendant, inhabitant of such state, miist he bronght in the 
district where he résides ; but if there are two or more défendants, residing 
in différent districts of the state, it may be brought in either district, and a 
dui)licate writ may be issued against the défendants, directed to the mar- 
shal of any other district in which any défendant résides." 

This provision relates to suits and actions in personam, and excludes 
actions of a local nature. In suits not of a local nature^ if there be 
but one défendant, he may waive being sued in the wrong district, or 
consent to being sued anywhere ; but when there are two or more 
défendants, residing in différent districts of the state, then to reach the 
défendants not residing in the district where the suit is brought it must 
be brought as the statute directs, unless the other défendants waive or 
consent. 

[5-14] Section 54 of the Judicial Code (Comp. St. 1916, § 1036) pro- 
vides for the bringing of a suit of a local nature when the défendant 
résides in a différent district in the same state fi'om that in which the 
suit is and must be brought, for suits of a local nature must be brought 
in the district in which the subject-matter of the suit is located or sit- 
uated, and section 54 provides that in such case the plaintiff may hâve 
original and final process against the défendant in any district of the 
state in which such défendant résides. 

Then cornes section 55 of the Judicial Code (Comp. St. 1916, § 1037), 
which reads as f ollows : 

•'Any suit of a local nature, at law or in equity, where Ihe land or other 
subject-matter of a fixed character lies paitly in one district and partly in 
another, within the same state, may he brought in the District Court of either 
district ; and the court in which it is brought shall hâve jurisdiction to hear 
and décide it, and to cause mesne or flnal iirocess to be issued and executed, 
as fuUy as if the said subject-matter were wholly withlu the district for 
which such court is constltuted." 

Hère we hâve a provision for the bringing of a suit of a local nature 
in either of two or more districts in the same state, and such right and 
jurisdiction is limited to cases where "the land or other subject-mat- 
ter of a fixed character lies partly in one district and partly in an- 
other, within the same state." This means of course the land and 
buildings thereon which, as hère, is the subject-matter of the suit, or, 
if there be no land, when the subject-matter is of a fixed character. 
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such as fixtures attached to real estate, or buildings or structures right- 
fully erected on land not owned by the party, and which may be re- 
moved by the party erecting them. In such a case the suit may be 
brought in either district of the state where such property — "subject- 
matter" — is in part situated. Leasehold interests in land are personal 
property. Eidman v. Baldwin, 206 Fed. 428, 430, 124 C. C. A. 310 
(C. C. A., 2d Circuit). A lease of real estate for a term of years is 
Personal property. Broadwell v. Banks (C. C.) 134 Fed. 470. 
In 3 Pom. Eq. Jur. § 1318, it is said: 

"Where the suit is strietly !o<'!il, the sulycct-inatter specilic pro]ierty, 
aiwl the relief, wlien granted, siic-li rlmt it inu.sr net diroctly ui)ou the sub.ieci- 
nmtter, and not upoii the i)erson of the défendant, the jurisdietion miist hc 
exevci.sed in the state where tlie sub.leet-niatter is situated. Nortliern Indlaua 
R. Oo. r. Mieliitçau Cent. R. Co., 15 How. 2;», 242 [1,4 L. Ed. 674]." 

In Baltimore Building & Loan Association v. Alderson, 90 Fed. 142, 
32 C. C. A. 542, the case and holding of the court was as follows : 

"A résident and citizen of Maryland, wlio was a ,sto(;l<holder in a West 
Virginia corporation, hrouRlit a suit in the fédérai court in West Virginia 
îigainst the corporation for tlie appointuient of a receiver for its property, 
whieh was situated in Maryland, with authorlty to complète and furnish an 
unfinished hôtel building ther(!on, and to issue receiver's certiflcates there- 
for. Lienholders who were citizens of Maryland were made défendants, but 
in an amended Mil only the corporation was naraed as défendant. A re- 
ceiver was appointed, who conii)]eted the building, issuing receivor's cer- 
tiflcates for the cost. The Mao'land lienholders, on thcir apiilication, were 
perinitted to beeome parties and to pi'ove thoir liens. L'nder a subse<iuent or- 
der the property was sold, and an order distrihuting the procceds made. 
whicli gave the reeeiver's certificates priority. Jleld, tliat the lienholders 
were necessary parties to the suit, and l>eing citizens of tlie same state as 
couiplainant, and the property being situated ontside of its district, the court 
AA-as without jurisdietion, and the entire proceediugs were corain non Ju- 
dice and void." 

That décision rests in fact on the proposition that the fédéral court 
in the district of West Virginia where the corporation was domiciled 
had no jurisdietion over the real property of such corporation situated 
in the state of Maryland and could not confer power on its receiver 
appointed in West Virginia to incumber that property by reeeiver's 
certiflcates. The court said : 

"It is more questionable whether the court in this case could put its re- 
ceiver in coiitrol of realty situate iu another district. * * * Jiut an order 
appointing a receiver of realty lias no e.x;trateri-itoriaI opération, and cannot 
aflfect tlie title to real proiierty which is located beyond the jurisdietion of 
the court bv which the order was made. See Schiudelholz v. Ciillum, 5 C. 
C. A. 301, 55 Fed. 885, and 12 U. S. App. 242. See, also, Booth v. Clark, 17 
How. 322 [15 L. Ed. 104]. In the case before us a receiver was appointed 
solely to take charge of and manage realty in another district, notwithstand- 
ing the fact tliat; certain Indispensable parties were not withln the jurisdie- 
tion of the court. An order for sale of the same realty was made ; the property 
not being within the jurisdietion, and the parties not being legally présent. 
The suit vras of a local nature; its object being, as stated in the original bill, 
to hâve a receiver appointed to take charge of an hôtel in Maryland, with au- 
thority to borrow money on reeeiver's certiflcates to complète and furnish it, 
and then to lease it to a tenant. The amended bill, flled after the issue ot 
the reeeiver's certiflcates, states Its object to be the continuance of the pos- 
session and charge ot the hotcl property by the receiver until the sale 
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ftskod for was liad. Tlie whole proceeding was coram non jiidice. Tlie re- 
reiver was autliorized to ineumber prfi]ier(y, outside of tlie Jiidlclal district of 
tlie court wliicli sippointed hlm, wltli délits declared to bo prior to the vested 
liens; tlie holders ot tliese liens not consentlng, and net being witliin tlie 
jnrisdiction of the court." 

In Schindelholz v. Cullum, 55 Fed. 885, 889, 5 C. C. A. 293, 301, the 
court said : 

"But an order appointing :u receiver of realty lias no extratorvitorial opéra- 
tion, and cannot afCect tlie title to real proiierty wliicli is loeated beyond tlie 
jurisdiction of the court by wlilch the order was made. Booth v. Clark, 17 
llow. o22-328 [15 I/. Ed. iCA]. Xucli orders, therel'ore, only operate in per- 
sonain, and upoii those persons who are ro rehited to the court, either as 
liarties to the litigation, or by virtuo of résidence and citizonsliip, tliat they 
are bound to yield obédience to ils orders." 

In 1 Clark on Receivers, p. 78, § 53, the same is said. 
In 34 Cyc. 484, it is said : 

"And the rule, broadly stated, may be said to be that a reeeiver's power 
is only coextensive with that of the court which f;avo liim liis character, and 
cannot lie asserted as a uiatter of riglit beyond the territorial jnrisdiction of 
such court." 

In Booth V. Clark, 17 How. 322, 328 (15 h- Ed. 164), it is held: 

"An order apiiointiii.!r a receiver of realty bas no extraterritorial opération, 
and cannot affect the title to real pi-o])erty which is locut(>d beyond tlie ,1ur- 
isdictiou of the court by which the order was niiide." 

This case of Booth v. Clark was expressly approved in Haie v. Al- 
linson, 188 U. S. 56, 68, 23 Sup. Ct. 244, 47 L. Ed. 380, and again in 
Great Western M. & M. Co. v. Harris, 198 U. S. 561, 574, 576, 577, 
25 Sup. Ct. 770, 49 L. Ed. 1163. In its opinion in the Harris Case the 
Suprême Court says : 

"It will thus be seen that the décision in Booth v. Clark rests upon the 
principle that the receiver'.s right to sue in a foreign jnrisdiction is not 
recognized upon principles of coniity, and tin; court of his appolntnient can 
clothe hiin with no power to exercise his oflicial duties beyond its jurisdiction. 
The ground of this conclusion is that every jnrisdiction, in which it is 
sought by means of a l'eceiver to sul)joc:t proiierty to the control of the court, 
has the ri.ght and power to détermine for itself wlio the r(>ceiver sliall be, and 
to malie such distribution of the fiuids realized \^itliiii its own jurisdiction 
as will protect the riglits of local parties interesled tjierelu, and not permit 
a foreigii court to préjudice the ri.^hts of local creditors by reiuovlng assets 
from the local jurisdiction without an order of the court or its approval as 
to the offlcer who shall act in the holding and distribution of the iiroperty re- 
covered. * * * It i.s doubtless because of the doctrine therein declared 
that the practice has becoine gênerai in the courts of the United States, where 
the property of a corporation is situated In more thaii one jurisdiction, to 
appoint ancillary receivers of the property in such separate jurisdictions. It 
is true that the ancillary receivershlps are generally conducted in harmony 
with the court of original jurisdiction, but such receivers are appointed with 
a View of vesting control of property rights in the court in whose jurisdiction 
they are loeated. If the iwwers of a ehancery recelver in the fédéral 
courts should be extended so as to authorlze suits beyond tlie jurisdiction of 
the court appointing hlm, to recover property in foreign jurisdictions, such 
enlargement of authority should corne from législative and not Judicial 
action." 
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In Northern Ind. R. Co. v. Mich. Cent. R. Co., 15 How. 233, 242 
(14 L. Ed. 674), the court said: 

"The jurisdiction of the Circuit Court of the United States is lirnited to 
controversies between citizen.? of différent .stutes, except In certain cases, and 
to tlie district in which it sits. In tliis case we shall consider tlio question of 
.iurisdictlon in regard to the di.striet only. In ail cases of eontract, suit may 
be brought In the Circuit Court wliere the défendant may be found. If sued 
out of the district in which he lives, under the décisions he may objec-t ; but 
this Is a privilef-'e wliich he may waive. Wherever the jurisdiction of tlie 
person will enable the Circuit Court to give effect to its judgment or de- 
cree, jurisdiction may be exercised. But wherever the subject-matter in con- 
troversy is local, and lies beyoud the limit o£ the district, no jurisdiction at- 
taches to the Circuit Court, slttlng within it. An action of ejectment cannot 
be maintained in the district of Mlcblgan for land in any other district. Xor 
can an action of trespass quare clausum frefcit bc i)rosecuted, where the a et 
complained of was not donc in the district. Koth of thèse actions are local 
in tlieir charaeter, and must be pi-csecuted where the process of the court 
can reacli the locus in quo." 

In the instant case the real property, plant, and business of the de- 
fendant corporation is not where the process or judgment of the court 
in the Southern District can reach it, for it is beyond its jurisdiction in 
the Northern District of New York. The District Court in the South- 
ern District cannot take possession of and run that business and plant, 
for no part of it is in that district. 

Thèse cases settle beyond ail controversy the proposition that the 
receivers appointed in the District Court in the Southern District of 
New York had no right or power to take possession of the property 
and business of the défendant corporation in the Northern District, or 
to exécute and deliver receiver's certificates and make them a lien or 
charge on the property of such corporation situate in that district. 

It is equally clear that the District Court in the Southern District of 
New York is not the court of main and principal jurisdiction. It will 
hardly be contended, I think, that a creditor, hy going with the de- 
fendant, a corporation, and represented by its président, into a district 
where it does no business, such as it was organized to carry on at its 
domicile in another district in the same state, and where it has no prop- 
erty, except a small bank account, and where it rents two or three small 
offices for selling stock of the company, and there in the district for- 
eign to its domicile, acting in concert with défendant, ohtaining the ap- 
pointment of a receiver, draws to the court of that district the main 
and controlling power and jurisdiction in administering the assets and 
aflfairs of the corporation, when it appears and cannot be denied (1) 
that the domicile of the défendant corporation was and is in such 
other district ; (2) that at such domicile in such other district the main 
offices and place of business were and are located in fact and by the 
article of incorporation; (3) that in such other district ail the real 
estate and personal property of the corporation, except a small bank 
account and a lease of three small office rooms, such property at the 
domicile aggregating in value from $300,(XX) to $500,000, was and is 
situated ; and (4) that ail its manuf acturing, it being a manufacturing 
corporation, was and is carried on at such domicile in such other dis- 
trict. 
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Thls suit is one to conserve and protect the assets of the corporation 
and to protect ail interests, and it would seem plain enough that such 
a suit is one of a local nature, as the avowed purpose of the bill is, 
through a receiver, to take hold of, protect, and préserve the assets, 
real and personal, carry on the business, and it may be dispose of same 
and distribute the proceeds to creditors and stockholders. The object 
of the action cannot be accomplished, unless the court takes the prop- 
erty into its custody and possession, and this it cannot do unless it 
has jurisdiction of it, power to take hold and manage it, and dispose 
of it, not merely direct the corporation in the matter as to its man- 
agement and disposition. The court must operate on the property it- 
self directly, and not by directing and coercing the défendant corpo- 
ration. In V. & G. R. Co. V. Atlanta & F. R. Co. (C. C.)_49 Fed. 608, 
15 L. R. A. 109, it was expressly held that such an action is one of 
a local nature. In Pomeroy's Equity Jurisprudence (3d Ed.) § 1318, 
it is said : 

"Oii the other hand, where the suit is strictly local, the subject-matter is 
speciflc property, and the relief when granted is such that it must act directly 
upon the subject-matter, and not upon the person of the défendant, the juris- 
diction must be exercised in the state where the subject-matter is situated." 

Such is this case. On this subject, see Columbia River Packers' 
Ass'n V. McGowan, 219 Fed. 376, 377, 134 C. C. A. 461, where juris- 
diction was sought to be sustained over property in another district 
and state on the ground the court had jurisdiction of the parties. The 
court held jurisdiction of the parties did not give jurisdiction of the 
subject-matter of the suit. 

We corne, then, to the remaining proposition : Was there any prop- 
erty of a fixed nature or character, within the meaning of the statute, 
in the Southern District of New York, where the suit was instituted, 
for, if not, there was no jurisdiction, as the suit could not be brought 
there by consent of défendant? That a bank account is property of a 
fixed nature or character cannot be claimed with any degree of plaus- 
ibility. The monejr deposited becomes the property of the bank, and 
the relation hetween the bank and depositor is simply that of debtor 
and creditor. The bank in which the alleged $4,000 was deposited 
owed the défendant corporation that amount of money. The debt is a 
mère chose in action, and not property of a fîxed character, within 
the meaning of the statute. 

What of the lease of the three small rooms in one of the large of- 
fice buildings of the city? On the appointment of receivers they are 
at liberty to take possession of rooms rented, and occupy until they 
shall détermine whether to retain or abandon, or to abandon at once. 
They are under no obligation to retain and occupy. It is not even 
shown or alleged hère that they could assign — that is, sell the lease. It 
is not shown it was a written lease. If assignable, such a lease can 
be sold like any other article of personal property, for it is personal 
property, as we hâve seen, and if not assignable, or whether assignable 
or not, it is optional with the receivers to abandon it. Sunflower Oil 
Co. V. Wilson, 142 U. S. 313, 322, 12 Sup. Ct. 235, 35 h. Ed. 1025 ; 
Quincy, etc., Railroad Co. v. Humphreys, 145 U. S. 82, 99, 12 Sup. 
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Ct. 787, 36 L. Ed. 632 ; 1 Clark on Law of Receivers, p. 597, § 521 ; 
Dietrich v. O'Brien, 122 Md. 482, 89 Atl. 717; Empire Distilling Co. 
V. McNulta, 77 Eed. 70O, 21 C. C. A. 415 ; In re Mullmgs Clothing Co., 
238 Eed. 58, 65, 151 C. C. A. 134, L. R. A. 1918A, 539; Interconti- 
nental, Rubber Co. v. Boston & M. R. R. (D. C.) 245 Eed. 127. The 
lease is a mère contract, vvhich the receiver in equitj ca.ses may affirm 
or disaffirm. Penn Steel Co. v. N. Y. City Ry. Co., 198 Eed. 721, 728, 
117 C. C. A. 503 (C. C. A., 2d Circuit), and cases cited in 1 Clark 
on Receivers, p. 597. I am unable to find any case, and am not pointed 
to any, where it is held that a lease of rooms is "property of a fixed 
nature or character." Property of a fixed character must be of the 
kind known as "personal property of an immovable character." 32 
Cyc. 666, where it is said : 

"To deflne personal property as consistiiig of movables is not, even In tlie 
sensé of thiusrs personal, strictly accurate: for there may be personal prop- 
erty of an iihinovaWe character, sucli as srowinjr crops, standing trees, sold, 
but not actually severed from the soil, and buildings and other structures 
affixed to the soil, but with the understanding that they may be reuiov(;d." 

In this case creditors with upwards of $100,000 of claims against 
the défendant corporation are protesting in this court, and challenging 
the jurisdiction of the United States District Court in the Southern 
District of New York to appoint receivers of and over the property 
of the défendant in the Northern District of New York, and take pos- 
session of, manage, and eventually sell same, and administer the pro- 
ceeds, or to authorize receiver's certificates and make same a lien or 
a charge on such real property. Thèse creditors claim and insist that 
the court in the Northern District of New York, where substantialiy 
ail the property is situated, and where ail of the real property and ail 
the property of a fixed character is situated, and where the domicile 
of the corporation is, and where ail the manufacturing business is be- 
ing carried on, cannot and should not entertain or exercise any an- 
cillary jurisdiction, treating the District Court in the Southern District 
of New York as a court of original and primary jurisdiction, and its 
orders of any validity whatsoever, and so merely ratif}', or undertake 
to ratify, and approve and validate orders made in that district respect- 
ing the property in the Northern District and receiver's certificates is- 
sued under such orders. 

Thèse creditors insist that this court cannot under the circumstances 
validate such orders and that on a proper bill in equity it should exercise 
its own primary and independent jurisdiction over the subject-matter, 
and that if it does not it is refusing to perform its duty, exercise its 
jurisdiction, and is abrogating in favor of the District Court in the 
Southern 'District, a thing it cannot legally do. That course of exer- 
cising original jurisdiction this court has ofïered to pursue, and is 
willing to pursue, and regards it its duty to pursue, but is met by the 
IJroposition that, if it acts at ail, it must exercise ancillary powers and 
jurisdiction only, and treat the court in the Southern District of New 
York as the court of principal and primary jurisdiction, and recog- 
nize the power and jurisdiction of that court to appoint receivers of 
the property in the Northern District, to manage it under direction of 
that court and authorize them to issue receiver's certificates (which 
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they hâve done) and make such certificates a charge and lien on such 
property in the Northern District. 

h is also insisted that as the défendant corporation has voluntarily 
appeared in the suit bronght in the Southern District and admitted ail 
the allégations of the complaint, the question of jurisdiction and power 
of that court cannot he raised or questioned by other creditors, and 
that this court cannot take notice of the facts when brought to its at- 
tention ; in other 'words, that it must exercise an ancillary jurisdic- 
tion only, and in a suit the subject-matter of which is whoUy in the 
Northern District, for the reason the défendant corporation consented 
to be sued in the Southern District and has appeared and submitted to 
the jurisdiction. This, of course, assumes that the consent of the de- 
fendant gave jurisdiction to the court in the Southern District over 
a subject-matter not otherwise within its jurisdiction, but constituting 
a local action, and which subject-matter is wholly in the Northern Dis- 
trict. This I do not understand to be the law. It is the duty of this 
court to exercise its power and jurisdiction, when it has jurisdiction 
and is properly called upon to act, and to exercise its discrétion the 
one way or the other in discretionary matters. A court can be com- 
pelled to act the one way or the other in matters properly before it, 
for it is its duty so to do ; but it cannot be compelled to make a par- 
ticular or spécifie décision one way when it has power or discrétion to 
act the other. 

Phelps V. McDonald, 99 U. S. 298, 308, 25 L. Ed. 473, may be mis- 
leading, unless properly read in connection with the facts. That was 
a suit to compel the doing by défendant of a certain act with respect 
to certain propertv not within the jurisdiction of the court, and the 
court hf;ld that in such case the défendant, who was within the juris- 
diction of the court, could be compelled to obey the order of the court 
respecting same. The syllabus properly expresses the breadth and 
efifect of the décision. That was not an attempt by the court in a suit 
in ecjuity to take possession of , hold, manage, and dispose of property, 
real and personal, which was beyond its jurisdiction for the benefit of 
creditors and stockholders, but to act on the person of the défendant. 
Such, also, are the cases of Philadelphia Co. v. Stimson, etc., 223 U. 
S. 605, 32 Sup. Ct. 340, 56 L. Ed. 570; and Stone v. United States, 
167 II. S. 178, 17 Sup. Ct. 778, 42 E. Ed. 127. An action to restrain a 
trespass is quite différent from an action to recover the value of timber. 

In Picuet v. Swan, 5 Mason, 35, 40, Fed. Cas. No. 11134, Story, J., 
said: 

"A court ereated within and for a partlenlar territorj- is l)ounded in tlip 
exercise of !:■; power by tlie limits of sucli territory. It matiers not wlietlier 
it be a lîiugdom, a state, a connty, or a c-ity, or other local district. If it be 
tiie former, it is necessarily bounded and limited by the sovereigHty of the 
sovernuient itsolf, which cannot be e.xtratcrritorial ; if the latter, theu tne 
jndicial intorpi'etation is tliat the soverci^n has choson to assign this spé- 
cial liniit, short of his gênerai aiithoi'it.y. It was douhtless compétent for 
Congress to hâve anthorized original u.s well as final process to hâve issued 
from the Circuit Court and run into cvcry state of the Ilnioii. But it has con- 
ferred no such gênerai authority." We must, therefore, détermine the terri- 
torial extont of the .pu-isdiction of the fédéral courts from the United States 
stattites and décisions. 
254 F.— 30 
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And in that case, as in Johnson v. Gibson, 116 111. 294, 6 N. E. 205, 
and Tenth Nat. Bank v. Construction Ce, 227 Pa. 354, 362, 76 Atl 
67, 136 Am. St. Rep. 884, it is expressly held that — 

"When a court of eqnity attempts to act directly npon projierty, wliethei' 
real or Personal, by its deeree, it is, in the absence of statutory résiliation, 
essential to tbe power of the court to act tliat tbe property to be alïected be 
witliin the territorial jurisdietion of the court." 

And in Johnson v. Powers, 139 U. S. 156, 159, 11 Sup. Ct. 525, 526 
(35Iv. Ed. 112), itis held: 

"A .iudgment in rem binds only the property within the eontrol of the 
court which rendered it." 

"Courts may not seize property without .lurisdiction, and then claim 
jurisdictlon over the property bcctuise it is in the possession of the court." 
Ilawes V. First National Banlc, 229 Fed. 51, 59, 143 C. C. A. G45, 633 (0. O. A., 
8th Circuit). 

And in that case it is also held that — 

"Where a court appoiuting a receiver had no .lurisdiction, it cannot claim 
jurisdiction orer the property seized witliout jurisdictlon and pay costs ancJ 
expenses of the receivership therefrom." 

Also held : 

'"That althoush no question of jurisdiction was raised by the parties, it 
was the duty of the court to talve notice of the defect." 1 Clarlv on Ee- 
ceivers, § 70, p. 97. 

The fact that the receivers appointed by the District Court o£ the 
Southern District of New York bave taken actual possession of the 
plant, real estate, and personal property of the défendant corporation 
at Fulton, in the Northern District of New York, and are running the 
plant, does not give that court jurisdiction, or even possession of the 
property; nor does that fact require this court in the Northern Dis- 
trict, or authorize it, to exercise ancillary jurisdiction. The court in 
the Northern District bas full and complète jurisdiction notwithstand- 
ing, if it had such jurisdiction in the first instance, and the court in 
the Southern District did not. It is the same question, viz. : Was there 
property of a fixed character in the Southern District? The property 
is still within the Northern District of New York, where it always has 
been. No part of that property has been removed to the Southern 
District. 

Lewis et al. v. American Naval Stores Co. (C. C.) 119 Fed. 391, 
decided in December, 1902, is relied on by the complainant in this 
suit ; but the case présents no such questions as are involved hère. In 
that case the défendant, American Naval Stores Company, was a cor- 
poration organized under and pursuant to the laws of the state of New 
Jersey, but it carried on no business in that state, and, so far as ap- 
pears, had no property in that state. This corporation had complied 
with the laws of the state of Alabama to enable it to do business in 
that state, and had designated a person there on whom service of pro- 
cess could be made. The assets of the corporation consisted of real 
estate, part of which was situated in the Southern District of Alabama 
and the remainder in the Eastern District of Louisiana. This fact 
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alone gave to the District Covirt of either district jurisdiction of the 
subject-matter, as we hâve seen. It also had personal property in 
Florida, Illinois, Kentucky, and Alabama. D. R. Lewis, a citizen of 
North Carolina, and W. P. Lewis, a citizen of the Southern District 
of Alabama, on the 25th day of September, 1902, filed a bill in equity 
in the United States Circuit Court of the Southern District of Ala- 
bama, where a substantial part of the real estatc of the corporation and 
some of its personal property were located, and asked a receiver. The 
défendant American Naval Stores Company appeared in that action 
and filed its answer, admitting the allégations of the complaint and 
consenting to the appointment of a receiver. Thus there was juris- 
diction in that court of both the défendant and of the subject-matter of 
the suit. A receiver was appointed September 26, 1902, by one of the 
Circuit Judges, pursuant to the prayer of the bill, and such receiver 
duly qualified. On that day, September 26th, an ancillary bill in the 
same matter for the same relief was forwarded to be filed by the same 
plaintifïs against the same défendants in the Eastern District of Louis- 
iana, where the balance of the property of a fixed character, real es- 
tate, was located, and an order was made assuming ancillary juris- 
diction and appointing the same receiver, etc. This ancillary bill was 
filed September 29th. September 29 and October 3, 1902, similar an- 
cillary bills were filed by the same plaintifïs in the United States Dis- 
trict Courts for Mississippi, Kentucky, and Illinois, where personal 
property was located. In ail thèse proceedings the défendant cor- 
poration appeared and answered, admitting the allégations of the com- 
plaint. The creditors of the défendant were ail in Florida, Alabama, 
and Louisiana. The same receiver was appointed in the several an- 
cillary suits as in the main suit in Alabama. September 26, 1902, one 
Pearce, a citizen of Alabama, filed a pétition against such défendant 
corporation, also asking the appointment of a receiver, in the state 
court of Louisiana, and, service as required by the laws of that state 
having been made, a receiver was appointed by the state court of 
Louisiana, on the 27th day of October, 1902. On the 30th day of 
Octoher, 1902, said Pearce filed a bill against the same défendant in 
the United States Circuit Court for the District of New Jersey. In 
that suit he described the proceedings in the other suits above men- 
ti oned, both in the state court of Louisiana and the several Circuit 
Courts of the United States, and the Circuit Court of the District of 
New Jersey appointed a receiver of the property of the défendant. 

It is self-evident, I think, that the main and primary jurisdiction was 
in the United States District Court for the Southern District of Ala- 
bama. True, the jurisdiction of that court did not reach to real es- 
tate or property in other states or districts, and hence the necessity 
and propriety of the ancillary suits. The subséquent suit in the United 
States District Court of the District of New Jersey, where the cor- 
poration had no property and had not done any business, brought by 
Pearce, who had also brought suit in the state court of Louisiana, did. 
not in any way affect that jurisdiction over the subject-matter situate 
in Alabama, or of the ancillary actions as to property in other states 
where commenced, there being property in each of such jurisdictions.. 
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The subséquent suit at the actual place of incorporation and domicile 
of the défendant corporation did not and could not give that court 
jurisdiction over the real and personal property of the corporation 
situated in other jurisdictions, where the courts having jurisdiction of 
both the parties and subject-matter had taken actual possession of the 
property and were proceeding to administer it. The controversy arose 
between the receiver appointed by the District Court in Alabama and 
by the courts mentioned in other states, who in ancillary actions in 
those courts appointed the same receiver, and the receiver appointed 
by the state court in Louisiana and later by the District Court of New 
Jersey. It will be noted that the ancillary bill was filed in the United 
States District Court of Louisiana September 29, and the receiver ap- 
pointed there and that the receiver in the state court of that state was 
not appointed until October 30, 1902. In the meantime the receiver 
appointed by the United States District Court in Louisiana had quali- 
fiée! and become entitled to the possession of the property in that 
state, so that it was legally in the custody of that court and lawfully 
so. The court held : 

"The Alabama fédéral court first. obtained jurisdiction by the filiiig of the 
bill and service of process, and by first apjjointing a receiver, and also b.y 
obtaining, through it.s receiver, actual possession of the property involved be- 
fore the flling of the iietition and service of process thereon In the state 
court. By the application, tlierefore, of any one of the rules stated, tlia 
Alabama fédéral court first acquired Jurisdi<'tion ; and, having acqnlred .iu- 
risdiction of the controversy, and possession, through its receiver, of the prop- 
erty Involved, the subse<p]ent proceedings and decree in the state court 
couferred no authority or rlght on the receiver appointed by the latter court 
to take or obtain by suit llie possession of the property. Gluck & B. Kec. 
<2d Ed.) 97." 

This, of cotirse, was right, and accords with ail the décisions. 

In the instant case, if it could be properly held that the District Court 
of the Southern District of New York had jurisdiction to appoint re- 
ceivers of the real and personal property of the défendant corporation 
situated in the Northern District o^f New York, and authorize them 
to take possession of and incumber same by issuing receiver's certifi- 
cates, that would end this controversy; for, while it might be neces- 
sary to take ancillary proceedings, the proceedings in the Northern 
District in their very nature would be ancillary to the primary suit 
and in aid of that court. The court in that district would hâve juris- 
diction of the parties and of the subject-matter of the suit, and in such 
case "jurisdiction to hear and décide the suit and catise mesne or final 
process to be issued and executed as fully as if the said subject-matter 
were wholly within" that district. The difficulty is, as I view the case, 
that the District Court of the Southei-n District had and has nO' juris- 
diction whatever over the property of the défendant in the Northern 
District, for the reason there was no real estate or other subject-mat- 
ter of a fixed character belonging to the défendant in the Southern 
District, and hence the suit could not be brought there, even by consent 
of the défendant, it being of a local character, inasmuch as the prop- 
erty to be seized and acted upon was real and personal, that is, of a 
mixed character, and situated wholly in the Northern District. Sec- 
tion 55, Judicial Code. 
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If the District Court of the Southern District of New York had ju- 
risdiction of this suit, that is, if "the land or other suhj ect-matter (of 
the suit) of a fixed character" did He partlj^ in the Southern District, 
the remainder being concededly in the Northern District, I do not see 
any necessity for action by the court in the Northern District, for in 
such a case the suit — 

''niay lie broiiij;lit in tlio District Court of eitiier district; and the conrt In 
wliicli it is brouglit sliall havo jurisdiction to liear and dccidc it, and to cause 
inesne or final process to lie issned and exec\ited. as fiiUy as if the sald siili.lect- 
matter were wholly within the district for whieh such court is constituted." 

That is, the fact that such real estate or subject-matter of a fixed 
character exists and is situated partly in the one district and partly 
in another of the same state gives to the court of either district full 
power to hear, try, and détermine the case and issue mesne or final 
process. This must mean that the court exercising jurisdiction has 
full powcr to make interlocutor\r orders and decrees, as well as final 
ones, in the case and respecting the property. Section 55 of the Judi- 
cial Code (Comp. St. 1916, § 1037) gives full and complète jurisdiction 
to either court in such case. This is the plain purpose of the section, 
which is but a re-enactment of section 742, R. S. U. S., which was 
enacted May 4, 1858. 

It seems to me this matter may be summarized thus : 

1. This is a local action; that is, "a suit of a local nature" in equit)^ 

2. The land and subject-matter of a fixed character lies wholly in 
the Northern District of New York, and no part of it lies in the South- 
ern District of New York. 

3. A bank account or a lease of two or three rooms for subsidiary 
office purposes does not constitute a subject-matter of a fixed charac- 
ter, within the meaning of section 55, Judicial Code. 

4. The domicile or résidence of the défendant was and is in the 
Northern District of New York, where its actual business offices and 
books are. 

5. The subject-matter of the action is real estate and personal es- 
tate, and jurisdiction of the subject-matter of the suit could not be 
given and was not given to the District Court in the Southern Dis- 
trict by the appearance there and answer of the défendant admitting ail 
the allégations of the complaint. 

6. The District Court in the Southern District of New York had 
and has no jurisdiction of the subject-matter of the action. 

7. The District Court of the Northern District of New York cannot 
lawfully exercise ancillary jurisdiction in that suit, as the exercise of 
ancillary jurisdiction présupposes jurisdiction in the Southern District. 

8. When want of jin-isdiction of the court in the main suit appears 
it is the duty of the court asked to exercise ancillary jurisdiction to 
raise the question itself and décline to act if want of jurisdiction in 
that court appears. Conklin v. United States Shipbuilding Co. (C. 
C.) 123 Ped. 913, 917. 

[15] In that case Judge Putnam, of the First Circuit, was asked to 
exercise ancillary jurisdiction and confirm the appointment of a receiv- 
er, and he said (page 917) : 
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"The first snbstantial o.iiestion I liave to oonsi(l('r is wlifther the Cirniit 
Court for the District of New Jei'sey hîul iurisdiction in equity on the bilV 
filed there." 

Stewart v. Laberee, 185 Fed. 471, 109 C. C. A. 351, has nothin.ç to 
do with the vital questions presented hère. In that case a railroad 
corporation organized under and pursuant to the laws of the state of 
Washington constructed, owned, and operated a railroad in Alaska, and 
the railroad company owned and operated a construction company, 
which was also operated with its property in Alaska. An eqtiity suit 
similar to the one hère was brought in the District Court of the Dis- 
trict of Alaska, and a receiver of ail its property appointed by that 
court. The court had jurisdiction, not only of the parties, but of the 
subject-matter of the suit. The order appointing the receiver directed' 
the ofïicers of the companies to turn over to the receivers ail the prop- 
erty of the companies, including bills, notes, accounts, and books. The 
défendant Laberee had been treasurer of the construction connpany in 
Alaska, and it was claimed he was indebted to it in the sum of $22,000. 
To recover this sum the receiver brought suit in the District Court of 
Alaska. Défendant pleaded that he had settled with the construction 
company by giving to it his notes for $6,000, and on the trial he pro- 
duced notes to the company for $6,000, marked "Canceled," but at a 
date several months subséquent to the appointment of the receiver, 
and also a resolution of the board of trustées of the construction com- 
pany, passed several months later, ratifying and approving the settle- 
ment of the notes for $6,000. This was the only évidence of authprity 
to make the settlement, and there was no évidence the notes were ever 
delivered to the corijoration, or that its manager had authority to make 
the settlement. This resolution of confirmation and ratification was 
passed at Seattle, Wash., where the company was incorporated. 

The court held that the settlement, if made, was in violation of the 
rights of the railroad company and its creditors, and of the order ap- 
pointing the receiver, which order required the notes, if in existence, 
to be turned over to the receiver, and that a finding by the trial court 
in Alaska that the alleged settlement, if made, was fraudtilent and void, 
was warranted hy the évidence. If the case is of any importance hère, 
it is in that it holds the court in Alaska, where the companies were 
doing business, and where ail the property was located, and where 
jurisdiction was obtained of both companies and also of their ofificers, 
had jurisdiction to appoint the receiver and require the delivery to- 
him of the property, including the notes in question. This was, of 
course, true. That court had jurisdiction of the officer owing the 
debt, and he could not, after the receiver was appointed, go to the 
state of Washington and there settle a cause of action against him be- 
longing to the corporation in violation of such order of the court. 

The case of Horn v. Père Marquette R. Co. (C. C.) 151 Fed. 626, bas 
been cited as authority for the proposition that the District Court in 
the Southern District of New York has jurisdiction in the instant case, 
but, far from it, for it is a décision sustaining each proposition herein 
stated. That was a suit in equity conceming a railroad rdnning through 
two districts of the same state, Michigan (see page 631), and the ob- 
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ject of the bill was the same as hère. Judge Lurton held that the suit 
was one of a local nature, and cited East Tenu., etc., R. Co. v. Atlanta, 
etc., 49 Fed. 608, 15 L. R. A. 109, supra, and Goddard v. Mailler (C. 
C.) 80 Fed. 422 (see pages 632, 633) ; that diversity of citizenship ex- 
isted, as Horn was not a citizen of Michigan (page 630) ; that the ques- 
tion of being sued in the right district was out of tlie way, as the 
défendant appeared voluntarily and answered, admitting the allégations 
of the complaint (page 630) ; that the bill was one to place a great 
System of going railway, whose lines covered each of the Michigan 
districts, in gremio legis, and hâve same preserved and operated, etc. 
(page 631); that is, that the property which was the subject of the 
suit was situated partly in one district and partly in another district 
of the same state, part in the district where the suit was brought, and 
hence the case was covered by and within the provisions of section 
742, R. S. U. S., now incorporated into the Judicial Code as section 
55, and hence the learned judge said : 

"Ixoni's bill was undoubledly one which might be filed In either of tho 
Michigan districts." 

And (see the same page) the judge also held that on such facts juris- 
diction of both the person and subject-matter of the suit, which lay in 
two districts of the same state, existing ancillary bills were not 
necessary. The second subdivision of the syllabus may be misleading, 
if we assume it is implied that jurisdiction of the subject-matter in a 
local action is given when wholly without the district wherein the suit 
is brought, provided the défendant appears and answers. The case 
itself does not so hold or suggest. 

City of Shelbyville, Ky., v. Glover, 184 Fed. 234, 237, 106 C. C; A. 
•376, is another case where the property, the subject of the action, was 
partly in one district and partly in another district of the same state, 
and the action was local in its nature. 

This court holds that on the papers it appears conclusively that the 
suit is one of a local nature and character, and that ail the land and 
subject-matter of the suit of a fixed character is located and situated 
wholly in the Northern District of New York, and does not lie partly 
in the Southern District of New York, and hence thi.s court should not 
and cannot properly exercise ancillary jurisdiction ; and, further, that 
if it be true that any part of the land or other subject-matter of the 
suit lies partly in the Southern District of New York there is no ne- 
cessity for the exercise by this court of ancillary jurisdiction or power 
in the suit brought in that district, as in such case the court in the 
Southern District has fuU and complète power and jurisdiction over 
the parties and subject-matter of the suit. 

This is an important matter. It involves hundreds of thousands of 
dollars and the title to real estate of great value. The court in the 
Northern District, as we hâve seen, cannot validate invalid orders made 
by the court in the Southern District, or validate invalid receiver's 
certificates by ancillary proceedings. 

This court is also of the opinion that, as ail creditors of the défend- 
ant corporation are invited by the ancillary bill to corne in and become 
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parties to this suit, and hâve the nght to corne in, when tliey cîo corne 
in and find tlie facts are such that there is no jnrisdiction to proceed 
and take possession of the property and run the business, and do the 
things necessary to be done to carry on the suit and accomplish the 
purposes sought to be accompHshed, they may présent the facts to the 
court, and at least call upon it to exercise its judicial power in the 
premises and refuse to mal<e orders it has no power to make. It cannot 
be that creditors holding over $100,000 in valid claims against this cor- 
poration, by the action of one creditor acting with the défendant, bave 
been precluded from having a proper suit brought in the proper district 
and valid orders and decrees made, or from objecting to the making of 
invaîid ancillary orders and decrees in a suit whcre no jnrisdiction ex- 
ists. If this property is to be possessed and the business continued, or 
rhe property incumbered, it should be done pursuant to valid orders 
and decrees, and if it is to be sold it should be sold pursuant to a valid 
decree, made by a court having jurisdiction to pronounce it. 

This court is not informed of any case in the Suprême Court of the 
United States holding that in such a suit as this, or of this character, 
the question of the jurisdiction of the court over the subject-matter 
may not be raised and brought to the attention of the court at any time 
and by any interested party. Is it possible that creditors who corne 
into this suit may not raise the question of diversit}^ of citizenship and 
want of jurisdiction, should it be discovered that plaintiff is an actual 
résident and citizen of the state of New York? May they not inform 
the court of that fact? If the défendant has admitted that the plain- 
tifï was a nonresident, it may be precluded from raising the question ; 
but does that bar other interested parties or the court itself ? This is 
not a question of jurisdiction over the debtor corporation. — Fulton Steel 
Corporation. The défendant has suhmitted to the jurisdiction, as it had 
the power to do. It is a question of the jurisdiction of the court over 
the subject-matter, real property, which the statute does not confer 
on the court in the Southern District, and which no consent can con- 
fer. 

Nor is this a question of the sufllciency of the bill of complaint to 
confer équitable jurisdiction in the proper court. It is all-sufficient 
in that respect. The objection goes to the right and power of the court 
in the Southern District to entertain the suit and adjudicate as to and 
respecting the subject-matter. On the facts stated it appears that Con- 
gress has not conferred the jurisdiction, and by not conferring it such 
jurisdiction is denied to that court. In Horn v. Père Marquette R. 
Co., supra, Judge Lurton said it would lead to absurd conse(|uences if, 
after the défendant had suhmitted to the jurisdiction of the court, 
other parties coming in might "reopen the matter of jurisdiction over 
the debtor corporation." This is, of course, true. Tfie learned judge 
had taken great pains to show jurisdiction of the subject-matter. The 
right to be sued in a particular district or state is personal, and may 
be waived (Pollard v. Dwight, 4 Cranch, 421, 2 L. Ed. 666 ; St. Louis, 
etc., Railway v. McBride, 141 U. S. 131, 132, 11 Sup. Ct. 982, 35 L. Ed. 
659) ; but jurisdiction over a subject-matter is not personal, and can- 
not be waived, or conferred by consent. So, if the question in an equi- 



PRIMOS CHEMICAL CO. V. FULTON STEEL CORPORATION 473 

lahle suit be as to the sufificiency of the allégations to confer équitable 
jurisdiction, it must be raised at the earliest opportunity, as, "if a de- 
fendant in a suit in equity answers and submits to the jurisdiction of 
the court, it is toc late for him to object that the plaintiff has a plain 
and adéquate remedy at law." Brown v. L,ake Sup. Iron Co., 134 U. S. 
530, 536, 10 Sup. Ct. 604, 606 (33 I^. Ed. 1021). In that case, in 
stating the rule, the court adds what is the law and what makes the 
true rule : 

"The above rule must be takeu wlth the quallficiitioii that it is compétent for 
the court to grant the relief sought, and that it has jurisdiction of the suh- 
jeet-matter." 

In Cincinnati Equipment Co. v. Degnan, 184 Fed. 834, 842, 107 C. 
C. A. 158, 167, the headnotes give the rule without the qualification 
stated, but in the case itself the judge who wrote the opinion says : 

"True, as stated iu l'.rown v. Lake Snperior Iron Co., the «ubject-matter 
must be within the jurisdiction of the court." 

And also: 

"We are therefore eonstrained to liold, for the purposes of this case, that 
the court below through diversity of citizenship obtaliied jurisdiction, uot 
only of the parties to the original suit, but also of a subject-matter équitable 
in its nature and orabracing admitted facts sufticient to justity the appoint- 
ment of the receiver." 

This court must décline to grant any ancillary order in the suit 
which recognizes jurisdiction in the District Court of the Southern Dis- 
trict over the subject-matter of the suit, situated as it is in the North- 
ern District, as it has no power so to do. To make orders as a mat- 
ter of comity, which this court would be glad to do, and willingly 
would do, were it a question of comity, and not of jurisdiction, would 
only involve the situation, delay action, precipitate litigation, add ex- 
pense, and, in the opinion of the court, resuit in disaster to a corpo- 
ration and its property, when it is and should be the désire of ail con- 
cerned to conserve and rescue the corporation from its financial dif- 
ficulties if possible — at least bring about a successful opération of the 
ousiness while in the hands of the court, and secure a sale, if neces- 
sary, at a fair price, and a division of the proceeds, without unnec- 
essary diminution, amongst the creditors and stockholders entitled 
thereto. 
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In re DRAG et al. 

Pétition of HOLMES & KELSEY CO. 

(District Court, E. D. Micliigan, N. D. October, 1918.) 

No. 441. 

1. ClIATTEL MOBTGAGES (§=235 — SeTTLEMENT — DiSCITAROE. 

Wtietlier tlie giving of a second cliattel mortguge was accompanied by 
sucli a settlement of tlie previously exlstiug iudebtedness as to constitute 
payment thereof, and diseharge tlie flrst, held a question of fact, to be 
determined in the liglit of ail the circumstances surrouuding tbe transac- 
tions and showing the intention of tlie parties. 

2. Chattel Mobtgaqbs <ê=5124 — After-Acquieed Peopebty — Inclusion. 

It is the rule in Michigan that a cliattel niortguge does not include 
after-acquired property, unless a provision to that elïect is expressly in- 
cluded in its ternis, or unless the property to which it is added is so 
niingled with it as not to be readily distinguishable tlierefroni, so, wher© 
the flrst mortgage including after-acquired property was discharged, sucli 
property was not enibraced within the second mortgages as tliey did not 
expressly include the same. 

3. Chattel Moktgages <g=>101 — Construction — Statutes Applicable. 

A cliattel mortgage liaving been executed and pertonned within the state 
of Michigan, a bankruptey court, in deterraining rights thereunder, will 
follow the décisions of the court of that state concerning the construction 
and effeet of the instrauient. 

4. Bankeuptct ©=3293(4) — Jurisdiction. 

Where a creditor, who claimed under its chattel mortgage exemptions 
to which the baiilcrupts were entitled out of the firm proiierty, conseuted 
that the bankruptey court niight take possession, of the property pending 
détermination of Its rights, held that, the bankruptey court having prop- 
erly acquired jurisdiction over such property, it might retain the saine in 
order to détermine the rights of the claimants. 

5. Bankbuptcy <S=293(4) — .Tubisdiotion — Consent. 

Where a creditor voluntarily submitted its elaim to property to the ju- 
risdiction of the bankruptey court, and not only agree<l that the référée 
might détermine its right to the proeeeds of the sale of the property, but 
voluntarily appeared and participated in the hearing before the référée, 
held, that it could not thereafter urge that the référée was without ju- 
rîsdic-tion. 

In Bankruptey. In the matter of the bankruptey of Ole Drag and 
Jacob Svang, doing business as copartners under the firm name of 
Drag & Svang. Pétition by the Holmes & Kelsey Company for re- 
view of an order of the référée denying the right of petitioner to en- 
force a chattel mortgage against the exemptions of the bankrupts. 
Order affirmed. 

I. S. Canfield, of Alpena, Mich., for petitioner. 
L. G. Dafoe, of Alpena, Mieh., for bankrupts. 

TUTTLE, District Judge. This is a pétition for review of an or- 
der of one of the référées in bankruptey denying the right of the pe- 
titioner, the Holmes & Kelsey Company, which is one of the cred- 
itors of the bankruptey partnership, to enforce a chattel mortgage 

<g=5For other cases see same topic & KBY-NUMBER ia ail Key-Numbered Digests & Indexes 
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against the exemptions of the bankrupts, now in the custody of the 
bankruptcy court. 

In 1900 a partnersliip by the name of Ole Drag & Ce, the prede- 
cessor in interest of the bankrupts, gave to the petitioner a chattel 
mortgage for $700, covering the stock of marchandise and fixtures 
then in its store, and also after-acquired additions to such stock, to 
secure an existing indebtedness of about $250 and future advances 
of about $450. In 1901 the mortgagor sold its business to the bank- 
rupts, partners trading under the name of Drag & Svang, who took 
over the stock mentioned, subject to said chattel mortgage, which they 
assumed. In 1902 a settlement was made between the bankrupts and 
petitioner, and a new note was executed for $800, representing the 
indebtedness then existing from bankrupts to petitioner, and a new 
chattel mortgage was given to secure such indebtedness. This mort- 
gage covered the stock of goods and merchandise then owned by 
the mortgagor, but did not cover any after-acquired property, ex- 
cept future book accounts. Two years later another settlement was 
made between the parties and a bill of sale covering the stock of mer- 
chandise then owned by the bankrupts was given to the petitioner 
for the purpose of securing its indebtedness to the latter, which had 
then increased to the sum of $2,800. While this instrument was 
in form a bill of sale, it was in fact and in law a chattel mortgage. 
This mortgage did not cover any after-acquired property. During 
the next five years the bankrupts continued to purcliase goods from 
the petitioner, making payments from time to time. 

In 1909 a voluntary pétition in bankruptcy was filed. Shortly prior 
to the filing of such pétition in bankruptcy the petitioner herein com- 
menced replevin proceedings in one of the state courts in the city of 
Alpena, where both it and the bankrupts were located, to obtain pos- 
session of the stock of goods then owned by the bankrupts, which pe- 
titioner claimed under its mortgages. Soon afterwards it consented 
that the bankruptcy court might take possession of thèse goods pend- 
ing the détermination of its rights therein. It is conceded that, as 
none of the mortgages were renewed as required by law, any rights 
of the mortgagees thereunder are limited to the bankrupts' statutory 
exemptions- The petitioner then expressed its willingness to hâve the 
property thus claimed sold with the assets of the bankrupt estate 
at the banl<ruptcy sale, with the understanding that the proceeds 
would be paid to the person found to be entitled thereto. On the 
day of the sale, and just prior thereto counsel for the petitioner filed 
a formai objection to the sale, which stated no grounds for such ob- 
jection, and which was promptly overruled by the référée as being 
made too late, in view of the expenses incurred and the arrangements 
made for such sale in reliance upon the consent of the petitioner pre- 
viously given. The sale was thereupon made, and the proceeds of 
the exemptions retained by the référée, pending a décision on the con- 
flicting claims of petitioner and the bankrupts. Both parties con- 
sented to hâve the référée détermine thèse claims, and testimony and 
arguments in support of the respective claims were submitted. The 
référée entered an order denying petitioner any rights in thèse ex- 
emptions or in their proceeds. The référée found that the first mort- 
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gage had been superseded by those given subsequently, that ail of 
the nierchandise belonging to the bankrupts at the time of the bank- 
ruptcy had been acquired after the givmg of the last of said mort- 
gages, and that there was no property then in existence subject to 
said mortgage. To review this ruiing the présent pétition was filed. 

[1] Whether the giving of the second and third chattel mortgage 
was accompanied by such a settlement of the previonsly existing m- 
debtedness as to constitute a payment thereof, with the conséquent 
discharge of the chattel mortgage given to secure such indebtedness, 
was a question of fact to be determined in the light of ail the cir- 
cumstances surrounding the transactions and showing the intention 
of the parties. Cadwell v. Pray, 41 Mich. 307, 2 N. VV. 52 ; Brown 
V. 'Dunckel, 46 Mich. 29, 8 N. W. 537. 

A careful examination of the record satisfies me that there was 
sufficient évidence to justify the finding of the référée to the effect 
that each mortgage was intended to secure a new indebtedness, sup- 
planting the one previously existing. Each transaction constituted 
a settlement of the previous account between the parties. Hence 
the first mortgage, which was the only one covering after-acquired 
merchandise, was superseded and rendered inoperative by the giv- 
ing of the subséquent mortgages. 

[2] It is undisputed that at the time of the commencement of 
thèse proceedings none of the property located in the store of the 
bankrupts at the time of the exécution of the last mortgage and cov- 
ered by such mortgage was still in existence and owned by the bank- 
rupts. As, therefore, the latter mortgage did not embrace any prop- 
erty to be acquired after the date of its exécution, there was no prop- 
erty in possession of the bankrupts in 1909 subject to this mortgage. 
It is a well-settled rule in Michigan that such a mortgage does not 
cover after-acquired property, unless a provision to that efifect is 
expressly included in its terms, or unless the property to which it is 
added is so mingled with it as not to be readilv distinguishable there- 
from. Fowler v. Hoffman, 31 Mich. 215; Dickey v. Waldo, 97 Mich. 
255, 56 N. W. 608, 23 L. R. A. 449. 

[3] This chattel mortgage having been executed and performed 
within the state of Michigan, this court will follow the décisions of 
the courts of that state concerning the construction and efifect of such 
an instrument. Bryant v. Swofford Bros. Dry Goods Co., 214 U. 
S. 279, 29 Sup. Ct. 614, 53 T. Ed. 997; Title Guaranty & Surety Co. 
V. Witmire, 195 Fed. 41, 115 C. C. A. 43 (C. C. A. 6). There was, 
therefore, no error in the ruiing of the référée Vv'ith respect to the 
matter just considered, and the contentions to the contrary must be 
overruled. 

[4] It is further urged by the petitioner that the référée was with- 
out jurisdiction to détermine the conflicting claims to this exempt 
property, on the ground that the power of the bankniptcy court is 
iimited to the setting aside for the bankrupts of their exemptions. 
It will be noted that this exempt property came into the possession of 
the bankruptcy court with the consent of the petitioner. It would 
seem, therefore, that, having acquired jurisdiction over such prop- 
erty, the bankruptcy court might properly retain such jurisdiction 
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in order to détermine the rights of thèse adverse claimants thereto. 
Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 L. Ed. 145; 
Lucius V. Cawthon-Coleman Co, 196 U. S. 149, 25 Sup. Ct. 214, 49 
L. Ed. 425 ; In re National Grocer Co., 181 Fed. 34, 104 C. C. A. 
47, 30 L. R. A. (N. S.) 982 (C. C. A. 6). 

[5] Aside, however, from this question, the record clearly shows 
that the petitioner also voluntarily submitted its claims to this prop- 
erty to the jurisdiction of the bankrupcty court. It not only agreed 
that the référée might détermine its rights to the proceeds of the 
sale thereof, but it voluntarily appeared and parti.ipated in the hear- 
ing before the référée concerning this very dispute between it and 
the bankrupts. It failed to raise the question of jurisdiction until 
after the décision of the référée adverse to it, and by its actions and 
language plainly indicated its consent to such jurisdiction. It there- 
fore manifestly w^aived the right to afterwards urge such objection. 

For the reasons stated, the order of the référée is affîrmed. 



TUE DOROTIIY. 

THE ET^M BEAN-CII. 

(District Court, E. D. Virginia. Deceraber 19, 1918.) 

Collision ©=575 — Steam and Sailixg Vessels — Navigating at Kight. 

A steamship navi.^ating at night witliout lights held solely in fault for 
collision wlth a schooner, for failing to see the latter's liglit.s until a mile 
distant, wlien she showed lier owu lights, and for continuing her course 
and speed after she oteerved that the schooner was wearing ship. 

In Admiralty. Eibel for collision by William C. Reid, managing" 
ovvner of the American schooner Dorothy, against the British steam- 
ship Elm Branch, with cross-libel. Decree for libelant. 

Hamilton Anderson, of New York City, and John W. Oast, Jr., 
of Norfolk, Va., for the Dorothy. 

Hughe^, Little & Seawell, of Norfolk, Va., for the Elm Branch. 

WADDILL, District Judge. A few minutes after niidnight of the 
26th of June, 1917, a collision occurred between the schooner Dor- 
othy and the British steamship Elm Branch, off the northwest coast 
of Haiti ; the libelant, the Dorothy, describing the same as happening 
about 35 miles northerly of Mole St. Nicholas, and the cross-libelant, 
the Elm Branch, about 28 miles from Cape Maysi. 

The Dorothy was a four-masted American schooner, on a voyage 
from Puerto Columbia to Monte Christo, light, to secure a cargo from 
the last-named port to New York. The Elm Branch was a large 
ocean-going steamship, on a voyage from the west coast of Africa, ^ 
through the Panama Canal, via Kingston, to Norfolk, Va., for orders. 

The Dorothy's case is that at the time of the collision the weather 
was clear, with a strong wind from east of north, and high seas run- 
ning; that she was sailing on the port tack, and concluded, after care- 
fully searching for vessels or lights in her vicinity, and finding none, 

^;=3)'"'or other cases see same topic & KBY-NUMBER in ail Key-Numbereil Digests & Indexes 
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to wear ship by putting her helm hard aport, which caused her to 
make a rapid swing from port to starboard, and while under the in- 
fluence of the strong wind and sea, and so swinging, a white light 
was suddenly flashed a mile away, nearly ahead; that shortly there- 
after a red light was flashed ; that the schooner, which was still swing- 
ing to starboard, continued to complète the maneuver, which was 
the only thing she could do to bring her into the wind. Meantime the 
steamship was swinging from her starboard to port; that shortly 
thereafter the vessels reached a nearly parallel course, and came to- 
gether, the bluflf of the starboard bow of the steamship colliding with 
the blufï of the port bow of the schooner, with great force, causing 
serious damage. 

The Elm Branch's position is that, while steering northeast half 
east, with her lights darkened by order of the British admiralty, and 
because of a wireless warning that day received as to an enemy raider 
in that vicinity, she sighted the green light of a sailing vessel about 
two points on her port bow, approximately a mile distant ; that she im- 
mediately switched on her lights, the positions of the two vessels 
then being that the schooner was showing the steamer her green light, 
and the steamship showing the schooner her red light ; that the steam- 
ship's helm was immediately put hard astarboard, so that the ship 
was proceeding to port, the sailing vessel at the time being two 
points on the starboard bow of tlne steamship; that when about 
half a mile apart it was observed that the schooner was apparently 
wearing ship, and changing her course to starboard; that previous 
to the latter maneuver of the schooner the positions and courses of 
the two vessels avoided risk of collision; that, upon the schooner 
changing her course, the steamship's helm was kept hard astarboard 
in an endeavor to bring her round and clear ; but the schooner, having 
jibed, bore down under press of sail, struck the steamship on the 
starboard, bumping alongside, and causing damage to both vessels. 

The conflict in the testimony in this case is not very great ; indeed, 
the parties are in agreement as to the essential facts bearing upon the 
merits of the controversy. The schooner admits that, upon observ- 
ing the white light of the steamer as it was flashed about a mile 
away, she had departed from her port tack about two points; that 
she thereafter rapidly fell off under the efïect of the wind and sea, 
which she says was the only thing she could do in the circumstances ; 
that some half minute to a minute elapsed between observing the ship's 
white light and her red light, that the change from red to green was 
from two to three minutes, and the green light showed up about a 
minute and a half before the collision. 

The steamship, on the other hand, admits seeing the green light of 
the schooner about two points on her port bow when a mile away; 
that, without abating her speed, she starboarded and went to port; 
that when the vessels were about half a mile apart the schooner show- 
ed her red light, and that she still kept her speed, with her wheel 
hard astarboard, until the vessels came in coUision ; also, that her 
lights were covered until she had seen the green light of the schoon- 
er about a mile away, when she suddenly switched the same on, and 
that she had not theretofore observed the lights of the schooner. 
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From thèse undisputed facts, the court has to détermine the re- 
sponsibility for the collision, whicli is not difficult, having regard to 
the rules of navigation properly governing the vessels in their then sit- 
uation. The steamship was charged with the duty of avoiding as well 
as risk of collision as collision with the schooner. She had seen the 
green light of the schooner a mile away, and she should hâve donc 
more, considering the condition of the weather and sea, than contin- 
ue fuU speed ahead under hard astarboard helm. The fact that the 
lights of the ship were not exposed to the schooner until the vessels 
were a mile apart should hâve made her the more careful in her nav- 
igation. She Viras charged vi^ith knowledge of the fact that the schoon- 
er had been deprived of the opportunity of earlier observing the ship's 
lights. Under the international rules of navigation — article 2, §§ 
(a), (b), and (c) — her white light should hâve been observed at least 
five miles, and her colored lights at least two miles, away. The mère 
fact that the placing of the ship's helm to starboard, upon observing 
the schooner's green light, was a proper maneuver at the moment, 
would not warrant her in so doing, and continuing at full speed ahead. 
It so happened, although the schooner was showing her green light, 
which indicated she was going to port, that she had actually fallen 
ofif two points from. the wind on the port tack, and was wearing ship 
with a view of going about, and rapidly changed her course from 
green to red, which tended to throw the vessels together, instead of 
apart, making the steamship's course cross that of the sailing vessel, 
unless the steamship again changed her course. This risk the steam- 
ship took, by continuing at full speed ahead under her starboard helm, 
faihng to take into account the wind, weather, and sea conditions, 
and possible dangers and eccentricities of the two ships navigating, 
with the knowledge on her part of the ignorance of the schooner's 
navigators as to her présence. 

The steamship is, moreover, at fault for continuing at full speed 
ahead under her starboard helm, after observing the change of course 
of the schooner, while wearing ship and jibing, changing her course 
from green to red; the red light having made its appearance when 
the vessels were half a mile apart. The steamship could at that time, 
in the judgment of the court, bave avoided the collision by hard 
aporting her wheel, and not continuing to port under a starboard 
helm ; and, in any event, if there was doubt about this, she should hâve 
sounded danger signais, slackened her speed, or stopped or reversed, 
and not hâve continued on her original course full speed ahead, and 
across the schooner's course. The latter maneuver should certainly 
not hâve continued after the schooner's red light showed up. The 
schooner had the right, if, in the judgment of her navigators, it was 
proper, to wear ship and change from the port tack at the time she 
did. There was nothing to indicate that any vessel was near. The 
Elm Branch admits that her lights were obscured at the time, and she 
should not escape responsibility, or call upon others to share her 
losses, by finding fault with the vessel for the collision, on the theory 
that the latter, having departed two points from her port tack, upon 
seeing the steamship's white light, ought to bave returned to her 
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port tack. The schooner says it was impracticable to do other than 
what she did ; that is, wear ship and continue on the starboard tack. 
At this juncture, to hâve the burdened vessel, charged with avoid- 
ance of risk of colhsion, continue her course and speed, and reheve 
the schooner, the privileged vessel, from obligation to keep her course 
and speed, and require her to change to anothcr course, would be 
to impose on her a highly iinproper and most dangerous act, in posi- 
tive violation of the plain maritime régulations governing the situa- 
tion. To' hold the schooner liable for this collision, or require her 
to share in the loss incurred thereby, would be to reverse the well- 
known rules of the road governing the navigation of steam and sail 
vessels, by placing the burden upon the sailing vessel, the privileged 
one, and not the steamship, the burdened one. 

Further, the steamship cannot be said to be free from fault for 
failing to see the lights of the schooner earlier. The régulations 
prescribe that the lights shall be such as can be seen tvvo miles away. 
The ship's lights were obscured, but the schooner's lights were proper- 
ly set and burning brightly, and ought to hâve been seen by the steam- 
ship before getting within a mile of her; and the ship was charged, 
knowing that she herself was running without visible lights, with 
maintaining a specially vigilant lookout for other persons lawfully 
navigating those waters, in order that they might not be run into. 

An exceedingly interesting and important légal question was pre- 
sented in this case, both by exception of the schooner to the answer 
and cross-libel, and upon the introduction of testimony by the steam- 
ship, as to whether the ship was not relieved from conforming to the 
international rules of navigation, by reason of spécial instructions of 
the British admiralty, under which it is claimed she was navigating; 
and the further question was raised as to whether or not this défense 
could be interposed, and also whether the spécial orders of the Brit- 
ish admiralty were sufficiently and legally proved, to permit them to 
be used as évidence in this case. In the view taken by the court, as- 
suming, though not deciding, that the contentions of the ship regard- 
ing the effect of thèse spécial régulations are binding, and the proof 
oflfered sufficient, still it does not materially affect this case, as the 
liability of the steamship is indisputably established from its acts of 
omission and commission, had in connection with her navigation as 
hereinbefore stated, after the présence of the schooner became known, 
as well as for her f ailure to observe it earlier. 

It follows that the steamship Elm Branch is solely responsible for 
the collision, and a decree so ascertaining will be entered on présen- 
tation. 
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BARNETT OIL & GAS 00. v. NEW MABTINSVILLE Oit, CO. 

(District Court, N. D. West Virginia. December 20, 1918.) 

No. 43. 

1. CoNTRACTS <S='94(5) — Fraudulent Représentations — Persons Liabib. 

The law will not permit one to défend hls making false and fraudulent 
représentations to seeure a contract on the ground that hls dupe ought 
not tn hâve trusted hlm and belleved hls falsehoods. 

2. CONTRACTS lS=»95(l) VALIDm OF CoNSISNT DURESS. 

What constitutes duress, »ander the more libéral modem vlews, dépends 
upon the partlcular facts, and In each case the court, In the exercise of 
a Sound discrétion, must endeavor to detennlne the question In accord 
wlth right and Justica 

3. Mines and Minebals <©=64 — Contracts Induced bï Fraud — Ratification 

— Duress. 

A corporation, Induced by fraudulent représentations to contract for 
purchase of an oll lease at several tlmes its value, and whlch in good 
falth made the same représentations to purchasers of Its stock, held not 
estopped by ratification, because It failed to repudiate the contract tm- 
mediately on dlscoverlng the fraud, but made further paymenta. untU by 
other purchases It brought Its stock to the value represented and avoided 
insolvency, but to bave aeted under such duress as to render it Inéquitable 
to permit the seller to enforce the contract for more than the actual value 
of the property. 

In, Equity. Suit by the Bamett Oil & Gas Company against the 
New Martinsville Oil Company. Decree for complainant. 

John A. Howard and Jas. M. Ritz, both of Wheeling, W. Va., for 
plaintiff. 

Robert McV. Drane, of Piedmont, W. Va., Osman E. Swartz, of 
Fairmont, W. Va., and E. Bryan Templeman, of Clarksburg, W. Va., 
for défendant. 

DAYTON, District Judge. This case has been submitted for final 
hearing after ail the évidence has been taken in open court and time 
given counsel to file briefs. Such briefs hâve been filed, and they, as 
well as the ones filed in relation to the preliminary motions hereto- 
fore made in the cause, hâve been most carefully considered. I hâve 
already filed two mémorandum opinions as to the disposition of thèse 
preliminary motions. 

The contention arising in this case grows out of the sale made by 
the défendant to the plaintiff of an oil lease in Wetzel county, this 
State, known as the Morgan lease. The plaintiff claims that this sale 
was effected by and through the effort of W. T. Robinson. Plaintiff 
contends he was acting as the agent for défendant in effecting this 
sale. Défendant dénies this agency. Plaintiff further contends that 
Robinson induced Barnett, acting as agent for and in its behalf, to 
make the contract of purchase by gross fraud and misrepresenta- 
tion. The défendant dénies this, and in addition insists that, if fraud- 
ulent and false misrepresentations were made by Robinson in securing 
the contract, afterwards, after it had been fully informed of such, 

<gs»For other cases Be« sama topic t KEÎY-NUMBBR In ail Key-Numbered Digests £ Indexes 
254 F.— 31 
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the plaintiiï ratifiée! it, secured additional contracts, in which the times 
of payment were changed and extended, instead of repudiating the 
contract promptly on discovery of its condition and value, and the 
falsity of Robinson's représentations of it, whereby it is estopped from 
further remedy on account of such fraud and misrepresentation, if 
any there were. 

There is no question as to the change of the terms and conditions 
of the contract after the plaintiff was informed of the true oil and 
gas yielding production from the wells situate on the lease. In fact, 
the whole character of the original contract was changed. This orig- 
inal contract bore date February 29, 1916. By its terms Barnett un- 
dertook for $350,000 to purchase ail the capital stock of the défend- 
ant Company, for which he was to pay $10,000 March 4, 1916, and 
$10,000 on Saturday of each week thereafter until the whole pur- 
chase price was paid. If a default of seven days was made in any 
payment, he was to forfeit ail previous payments made to the New 
Martinsville Oil Company, and the stock certificates for the stock 
were to be returned to its stockholders, from whom they had been 
obtained. The stock certificates of défendant, indorsed in blank, so 
as to properly transfer them, were to be delivered to Robinson as 
trustée for the New Martinsville Oil Company, and he was to deposit 
them in the West Virginia Bank at Clarksburg in escrow, and in his 
name, to be turned over to Barnett only when ail payments had been 
made. In the meantime, while the management and control of the 
property was to pass immediately to Barnett, no oil produced by the 
property was to be sold, except by consent, and if Barnett defaulted 
in any payments this oil was to belong and go to^ the New Martinsville 
Company, as well as ail sums that had been paid. This contract was 
executed solely by J. W. Barnett, W. T. Robinson and A. R. Stallings. 

On March 7th following it was modified by an agreement, signed 
only by the same three parties, to the effeqt that if Robinson and Stal- 
lings could not secure ail the stock, but could deliver more than 60 per 
cent, of it, Barnett was to take and pay for the same at a proportion- 
ate rate of $350,000 for the whole. Barnett paid, under this contract, 
a total sum of $25,000. That Barnett was in fact acting for the 
plaintiflf, the Barnett Oil & Gas Company, is not denied. He, C. 
W. Barnett, and L,. M. Stephens were the leading organizers of that 
Company, and it seems, immediately after this contract was signed, 
proceeded to advertise, in connection with Clark, a New York bro- 
ker, its stock for sale, asserting and setting forth that it owned, among 
other property, this Morgan lease, having a settled daily production 
of 255 barrels of oil per day, and did sell enough thereof to realize 
the sum of $25,000, which was paid as above stated upon this con- 
tract. 

It is claimed by plaintiflf that thèse représentations were made by 
Stephens and Clark, the broker, in good faith, upon the représenta- 
tions made by Robinson to Barnett and Stephens; that upon consul- 
tation with counsel they discovered and realized that they, under the 
contract, had in fact no direct right nor title whatever to this Morgan 
lease; that their purchase was solely that of the stock of the New 
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Martinsville corporation, and that by failure to meet the weekly pay- 
ments this stock could be withdrawn and their payments forfeited; 
that for this to occur would involve them in disgrâce, financial em- 
barrassment, and possibly subject them to criminal prosecution. How- 
ard, their attorney, undertook to reheve this grave and serions con- 
dition. He secured a meeting of the stockholders to be had on April 
24, 1916, at which time an agreement was arrived at whereby the prop- 
erty, real and personal, of the défendant, instead of its stock, was to 
be transferred and sold to the plaintifï corporation, and this agree- 
ment was subsequently incorporated in a contract of sale under date 
of May 2, 1916, executed by the défendant corporation to the plain- 
tiff, and secured by a deed of trust the same day upon the property, 
executed by the plaintiff company to Dyer, trustée. By thèse instru- 
ments, after allowing crédits for payments made, and after assuming 
a balance of $34,600 due to Robinson and Stallings from the défend- 
ant for their services in making the sale, and a cash payment of over 
$40,000 was made, a balance of $255,400 was ascertained to be due 
from plaintifï and was secured by the deed of trust. 

In the meantime the opération of the wells had been under the 
control of Culp as manager of the plaintifï, but the oil produced had 
been run into the pipe lines and the run tickets had been sent to Mc- 
Farlane, the defendant's treasurer. Culp had reported to Barnett that 
he had been deceived in the producing capacity of the wells, but to 
what extent had not been set forth, and Barnett about this time dis- 
posed of his interests in plaintiff company, resigned his ofïîce of 
président and his directorship, and no investigation of the extent of 
the déception was made by him. The run tickets were asked for, at 
or about the time of this May meeting, of McFarlane, who promised 
to send them to plaintiff's attorney and subsequently he did send them. 
In September foUowing still another meeting between représentatives 
of the plaintiff and officers and stockholders of défendant was held 
at Cumberland, Md. At this meeting, it seems, the failure in produc- 
tion was quite vigorously discussed, and demands made for rescis- 
sion or readjustment of the contract. The défendant refused any other 
settlement than one involving extension of time and modification of 
the number and amounts of payment, and the resuit was the release 
of the old deed of trust, the exécution of a new one to secure a bal- 
ance, $185,400, upon this Morgan lease and other property owned by 
plaintiff. This trust was executed October 1, 1916. It was expressly 
provided that none of the wells should be shot, except by consent of 
défendant. 

In June (apparently the 19th), 1917, a conférence was had between 
the attorneys and some of the officers of thèse companies, the resuit 
of which was that on the 22d a check was sent by plaintiff's treasurer 
for $5,000 to the attorney for the défendant, with a letter setting forth 
what its writer understood had been agreed upon, aniong other things 
that plaintiff should hâve permission to shoot any of the wells in such 
manner as good practice warranted, and was to be granted permission 
to surrender any of the Cuîp leases (covered by the deed of trust), 
other than the Morgan one, unproductive and causing outlay in the 
payment of rentals, and in case the debt in full was paid on or be- 
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fore October 1, 1917, a déduction of $40,000 of the contract price 
should be made. This proposition was rejected, and the défendant 
proceeded at once to cause advertisement of sale under the deed of 
trust to be made. 

Thereupon this bill was filed, and upon notice and hearing had Cir- 
cuit Judge Pritchard awarded a restraining order, afterwards con- 
tinued by my order. The bill in effect charges that during ail thèse 
15 months from March, 1916, to June, 1917, when thèse proceedings 
were had, the plaintiff's ofhcers were laboring under the oppressive 
fear of the disastrous results that would arise from litigation and 
exposure of the untrue représentations made by them, in the sale 
of stock, solely by reason of their faith in Robinson and his misrep- 
resentations ; that the défendant and its officers knew this, and took 
advantage of it to enforce a fraudulently procured and grossly unjust 
and outrageous contract; that the wells never did bave a settled pro- 
duction of 255 barrels per day, or more than a third of it; that not 
until November, 1916, did any opportunity offer for any relief from 
this embarrassing condition; that then certain of its officers, by pur- 
chase with their own f unds, secured and transf erred to their company 
additional properties which turned out to be valuable, and, at the 
time of fihng the bill in July, 1917, had been so productive as to put 
the company upon a sound and substantial basis, so that it could, 
without fear, assert its détermination to resist the defendant's op- 
pressive demands. 

The first question that arises is: Was Robinson acting as agent 
for the défendant company in this sale, and are it and its stockhold- 
ers legally bound by his acts in that regard ? 

I cannot doubt it. It is not denied that thèse stockholders, with a 
very few exceptions, ratified the provision of the first contract that 
constituted him their trustée to receive from them their stock and 
place it in escrow in the bank at Clarksburg. They recognized their 
obligation to pay him and Stallings over $40,000 for their services 
in this behalf, and provided for its payment out of the purchase price 
that was to be paid for the property. They at no time, so far as the 
évidence discloses, during the months prior to the advertisement of 
the sale, denied his right to make on their behalf the sale, but, on 
the contrary, strenuously insisted upon its enforcement. 

The second question, then is : Did he make the f aise représenta- 
tions charged in the bill as to the settled production of the property, 
which were relied on and constituted the moving cause of the con- 
tract's exécution? 

As to this I am not in doubt. It is fully testified to by Barnett, 
who at the time he testified was no longer concerned as stockholder 
in the Barnett Company. He testifies that, prior to the agreement, 
Robinson furnished a detailed written statement purporting to show 
the condition of each well on the lease and its producing capacity; 
that the aggregate of ail exceeded 350 barrels daily; that some of 
this production was initial or "flush," and some what might be con- 
sidered "settled," or f airly so ; and that from this statement they 
figured that the fixed daily production could be reasonably estimated 
at 255 barrels, and that upon this basis the contract was made. This 
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paper was shown to Stephens, \vho has fully corroborated Barnett's 
évidence as to its substantial contents. Its unfortunate loss and the 
failure to produce it has been reasonably accounted for. There is 
no single word of contradiction of this évidence. I hâve heard thèse 
men testify. I hâve noted their demeanor on the stand. The impres- 
sion of counsel for défendant that their évidence, on its face, was in- 
credible, "a cock and buU story," was entirely foreign to me, as I 
saw them on the stand and heard them testify. On the contrary, they 
seemed to me to be fair-minded, frank, and sincère in their statements, 
to the extent that I feh compelled to concède their entire truthful- 
ness. This conviction, after earnest refîection, is confirmed rather 
than weakened, for two reasons : First, because, as I hâve said, no 
Word of déniai was made by défendant. Robinson still Uves. His 
évidence was procurable. It seems clear, if the défendant desired this 
évidence to be discredited, at least a basis therefor could hâve been 
secured by a déniai of it by Robinson. 

[1] But another thought arises in this connection. What possible 
motive could actuate two business men, well known in their respec- 
tive communities, to pay or agrée to pay so large a sum for a lease on 
some 200 acres, if it were their purpose to promote a "wild-cat" oil 
Company stock scheme? What need had thèse men, if this was their 
purpose, to go outside the leases they already had in Wirt county, or 
why not buy up any number of larger leases, where wells had been 
drilled and exhausted, but whose production could as easily hâve been 
misrepresented ? Nor to my mind does it discrédit thèse men that 
they believed Robinson's représentations and did not make a prelim- 
inary and exhaustive investigation before contracting. It is a com- 
mun saying that honest men are generally the most credulous. It is 
common knowledge that great compétition has existed hère in our 
oil flelds in securing productive oil leases. Such properties do not go 
begging for purchasers, and contracts for their purchase are general- 
ly made quickly. In this case, Barnett was a merchant, while Robin- 
son was an expert oil operator. Barnett had been interested with 
Robinson in some other leases. It was not unnatural that Robinson's 
statements as to the productive value of this lease should be control- 
ling, because he had been one of the original organizers of the New 
Martinsville Company, which owned only this one lease, and he had 
sold ont, just before, his interest to Dyer and McFarlane at propor- 
tionately the excessive price lie was seeking to secure Barnett to pay 
for the property. It may be, as suggested by counsel, that, in order 
to square himself with Dyer and McFarlane for the imposition upon 
them, he was seeking a greater imposition, for a $40,000 considération 
added, upon Barnett and his company ; but ISarnett could not know 
this, and certain it is the law does not suffer another to défend his 
making fraudulent and false représentations to secure a contract on 
the ground that his dupe ought not to hâve trusted him and believed 
his falsehoods. 

[2, 3] But the third question that arises in this case, whether the 
ratification of this contract and purchase, after fuU knowledge of 
the fraud that had been perpetrated was disclosed to and known by 
plaintiff, estops it from relief in the premises, is far more perplexing 
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and difficult of détermination. It goes without saying that the gên- 
erai rule has been established by an enormous number of cases tliat 
it is incumbent upon the deceived party in a contract procured by 
fraud and misrepresentation, upon ascertaining the truth, to promptly 
repudiate and seek its rescission. It is true, aiso, that this rule is sub- 
ject to limitation and exception in rare instances. The counsel on 
both sides in their very able briefs hâve discussed thèse légal propo- 
sitions and cited many authorities pro and con. I hâve made a long 
and w^eary examination of thèse authorities and an independent in- 
vestigation on my own part, to ascertain whether under the décisions 
the facts hère warrant any modification of this gênerai rule. The 
grounds sought for such modification, as claimed by the plaintiff, may 
be summarized as follows : (a) That the misrepresentations were so 
great as to secure a wholly unjust and unconscionable contract ; (b) 
that, being misled by thèse false and fraudulent représentations, the 
officers and principal stockholders had unwittingly repeated them, for 
the purpose of securing stock subscriptions, and were in conséquence 
in such condition as to suffer greatly in honor, business réputation, and 
to the extent of possible criminal prosecution; (c) that litigation at 
the time and before opportunity to retrieve by additional acquirement 
of property making the company solvent meant its entire financial 
destruction and ruin ; (d) that défendant and its officers, knowing this 
duress and strain under which the plaintiff and its officers were la- 
boring, took advantage thereof to enforce the contract knowing it 
to be unreasonable, unjust, and oppressive. 

On this subject of duress, in U. S. v. Huckabee, 16 Wall. 431, 
?.l L. Ed. 457, it is said: 

"Ouress, it must be adniltted, is a good défense to a deed, or any otlier writ- 
ten obligation, if it be proved that the instrument was procured by such 
nieans ; nor is it necessary to show, in order to establish such a défense, that 
actual violence was used, because consent is the very essence of a contract, 
and if there be coinpulsion there is no blnding consent, and it is well settle<l 
that moral conipulsion, such as that produced by threats to take life or inflict 
great bodily harm, as well as that produced by Iniprisonuient, is sufflcient in 
légal eont(;mplation to destroy free agency, without which there ean be no 
contract, because in that state of the case there is no consent. Unlawful 
duress is a good défense to a contract, if it includes such degree of constraint 
or danger, either aetuaUj' infiicted or threatened and inipending, as is suili- 
cîent in appréhension or severity to overcome the mind and will of a person 
of ordinary firmuess." 

This ruling of the Suprême Court would seem to justify the state- 
ment made in the note to Hatter v. Greenlee, 26 Am. Dec. 374, that— - 

"This branch of the law may be considered to be in or to bave .iust passed 
through a state of transition, the old and harsh doctrines of the conimou law 
of the time of Lord Coke, on the subject, everywhere giving way to more lib- 
éral views ; more especially is thisi so upon this side of the Atlantic." 

In another of thèse very admirable notes (covering 18 closely print- 
ed pages) to the case of Mayor of Baltimore v. Lefferman, 45 Am. 
Dec. 153, the subject is exhaustively treated, a vast number of author- 
ities are cited, and an attempt is made to define wherein and upon what 
conditions the "more libéral views" held by the courts "upon this 
side of the Atlantic" are applicable. The resuit tO' my mind leads to 
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the very familiar conclusion that such application miist, in the final 
analysis, dépend upon the facts of each case, and that the chancellor 
or judge must be controlled by a sound discrétion in each ; that no 
hard and fast rule can be established; the effort must be to see the 
right and justice in the case and do it. 

In this note it is said, upon authority of Moses v. Macfarlane, 2 
Burr. 1009: 

"The action for money had and received, which Is the form In which a party 
must s;ne to recover back a piiynient whlcli lu^ has niade by compulsion, is au 
équitable ac-tion, and it proceeds on etiiiitalile prlnfiples. It does not lie, there- 
fore, nnless the paynient was made under cii-cunistances rendering it inéquita- 
ble and unjust to retain the money paid." 

If this were the extent of the law's limitation, there would be lit- 
tle trouble in determining this case, for I think it is plainly apparent 
that this contract, originally, was procured to be executed by the 
fraudulent and false représentations of Robinson, acting as agent for 
the défendant corporation and its stockholders, and for which, there- 
fore, they should be held bound ; that it was a grossly inéquitable 
and unjust contract; and that plaintiff and its officers were induced, 
by the compelling fear of financial ruin to the company, loss of busi- 
ness standing and réputation to its officers and principal stockholders, 
and their possible criminal prosecution, to exécute the after contracts 
ratifying it and make the further payments they made. But the writer 
goes on and says : 

"Tliere must be some eulpability on the part of the défendant to enable the 
plaintiff to recover back money paid on the ground that the payment was in- 
voluntary. If the jiarty receivins; the payment acts in the supposed exercise 
of a légal right, using no eoercion or unlawful measnres to compel payment, 
but the other party pays the money under the compulsion of a third persou, 
for wbose acts the payée is in no way respousible, the action will not lie." 

How shall we apply this limitation hère? It cannot be said that the 
défendant corporation, its officers, or its stockholders were directly 
threatening either loss financially or of réputation or criminal prose- 
cution. Nor were the persons to whom the stock of plaintifif had been 
sold. They were ignorant of the situation, and it was vital, it seemed 
to the plaintiff's officers, that they should remain so until they were 
able to change conditions. The situation in brief may be stated thus : 
While not threatening in any way thèse men with loss or prosecution, 
the défendant, through its agent, was responsible for the compelling 
fear that the purchasers of plaintiff's stock would cause it to suffer 
great loss, and its officers to be prosecuted, and instead of aiding them 
to escape from such embarrassing position, on the contrary, in a sensé 
at least, used it as a means of securing the ratification of their un- 
just and oppressive contract. 

Does the liberality of the law, in transition from the harsh rules 
laid down by the common law as enunciated by Lord Coke, go far 
enough in the application of its doctrine of duress to apply to such 
condition of affairs ? I hâve f ound no décision exactly in point, and it 
would be entirely burdensome to attempt a discussion of the multitude 
of cases relating to the gênerai principles. In addition to the many cit- 
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ed in the tvvo notes I hâve referred to, others will be found cited 
in the notes to Adams v. Irving Nat. Bank, 6 L. R. A. 491, and to 
Shattuck V. Watson, 7 L. R. A. 551. An interesting case from Vir- 
ginia will be found in Pilson, Trustée, v. Bushong, 29 Grat. 229. See, 
also, 1 Story, Eq. Jur. § 239. 

Pomeroy in his Equity Jurisprudence {2d Ed.) § 948, says: 
"Whenever one person is lu the i]ower of another, so that a free exercise of 
liis judsmeiit and will would be iii)i)0ssil)le, or even dlilicult, and whenever a 
liersoii is in peeuniary nécessité' andj distress, so that he would be likel.v to 
luake an undue sacritice, and advantuge Is takeu ot such condition to obtnin 
from hiui a conveyance or contract whleh Is unfair, niade upou au Inadéquate 
considération, and the like, even though there bc no actual duress or threats, 
equity inay relieve defenslvely or afflrinatively." 

A long and earnest study of this case has led me to doubt whether 
the law relating to duress relied upon by counsel can be applicable, 
except to a limited extent, in aid of another grotmd for relief now 
to be considered; and this for the reason that its principles seem 
to be confined to personal transactions, and not to corporate control 
and management. Be this as it may, I am constrained to the conclu- 
sion that the contract price for this property vvas an exorbitant one, 
possibly three times what it was worth, and it was secured to be paid 
by the false and fraudulent représentations of defendant's agent; 
that its enforcement would be unjust and inéquitable; that the rati- 
fications of this contract were made by plaintiff and its officers when 
they were "in peeuniary necessity and distress," driven thereby "to 
make an undue sacrifice," and that défendant, knowing this condi- 
tion, took an unfair advantage to secure them ; that in conséquence 
the plaintiff corporation, on its own behalf and on behalf of its inno- 
cent stockholders, who were no parties to the transaction, is entitled 
to some relief in this court of equity, under this principle set forth 
by Pomeroy and the cases cited by him aijd by many others. 

What shall be the measure of this relief? It is not denied that 
the lease had some intrinsic value, and that the personal property 
conveyed in connection with it also had value, ail of which plaintiff 
has secured under the contract. Whether such value could now be 
ascertained accurately may be questioned. If it could, it would be 
beyond the power of a court of equity to attempt to make a new con- 
tract for the parties, based upon the value of the property. I think 
it is only within its power to abate the purchase price to the extent 
that the défendant sold what it did not hâve, because it did not exist ; 
but such abatement must be at the rate of value the parties contracted 
to pay for it, if it had existed. A very serions trouble hère arises 
because of the anomalous character of the property. Oil and gas, 
in a sensé, are sui generis. When dormant in mother earth, they 
are realty. When produced on top the ground, they become person- 
alty. Archer, Oil and Gas, 558, and numerous cases there cited. 

It is impossible to tell how much of this peculiar kind of realty 
exists under a given tract of land until by the drill and pump the quan- 
tity in personalty has been secured above ground. It is well settled 
that a faiku-e of quantity of land sold is subject to abatement of pur- 
chase price any time, at least, before the purchase price per acre is 
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fully paid. It seems to me that this principle of abatement can 
well be applied hère. It cannot be strictly accurate and satisfactory, 
because it cannot be applied to the nuniber of acres of surface land 
embraced in the lease. It must be based hère, it seems to me, upon the 
255 barrels of settled production which Robinson represented it to 
be making. Hère, too, comphcation springs in determining whether 
it had any "settled" production at ail, as it is in évidence that its pro- 
duction ran down in less than two years to 3 barrels per day. As 
to this, however, I think Barnett took the risk of this occurring. 

I therefore bave reached this conclusion : First — That, if the de- 
fendant Company elects, by answer filed within 10 days, to hâve the 
contract rescinded rather than the contract price abated, I will direct 
a decree to that effect and refer the cause to a master, to ascertain 
and report an accounting between the companies as to the oil obtained 
by the plaintifif, the money paid to and received by the défendant, 
and other matters arising as to the use and consumption of the Per- 
sonal property involved. If the défendant shall net so elect to rescind 
the contract, I will enter a decree abating the purchase price, basing 
it upon the différence between the misrepresented 255 barrel daily 
production and what was the actual daily production at the time the 
first contract was made. If parties cannot agrée what this actual 
production was on that date, I will direct a master to ascertain the 
daily production for each of the 30 days just preceding the date of 
this contract, and ascertain the average for such number of days, and 
fix it as the actual daily production. This may be considered in a 
measure an arbitrary basis, but it is as nearly équitable as, I conceive, 
can be arrived at under the existing conditions. 
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(District Court, E. D. Pennsylvania. December 12, 1918.) 

No. 1647. 

1. Subrogation i©=»1— Nature of Rioht— Stjperior Equities. 

The right of sul^rogation rests upoii purely équitable grounds, and 
will not be enforced against superior e<iuities. 

2. SUBROGATIOX <g=328 — SURETY OF OONTEACTOK— CONDITIONS OF BOND. 

The surety on the bond of a contractor, eonditioned for payment of 
clainis for labor and material, whlcli on the contractor's insolvency 
paid the aniount of its obligation into court, which paid only 65 per 
cent of claims of creditoi's securod by the bond, on completion of tbe 
contract by a receivor, was not entitled by subrogation to the amount 
due thereon until cluin)s for labor and matorials were paid in full. 

In Equity. Suit by David Peoples against Peoples Bros., Incorpo- 
rated. On exceptions to report of spécial master. Sustained in part. 

Horace M. Schell, of Philadelphia, Pa., for receiver. 

Edward Hopkinson, Jr., of Philadelphia, Pa., for American Sure- 
ty Co. 

Murdoch Kendrick, of Philadelphia, Pa., for Massachusetts Bond- 
ing & Ins. Co. 

J. Wilson Bayard, of Philadelphia, Pa., for American Bridge Co. 

<S=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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THOMPSON, District Judge. On October 29, 1915, the city of 
Philadelphia, hereinafter called the city, and the Pennsylvania Rail- 
road Companj', hereinafter called the railroad, entered into a contract 
with the défendant Peoples Bros., Incorporated, hereinafter called 
the contracter, for the construction of a bridge on Fifty-Fourth street 
over the tracks of the Philadelphia, Baltimore & Washington Railroad 
for the sum of $37,000, of which the city was to pay $22,000 and the 
railroad $15,000. 

On the same day, in pursuance of the ordinances of councils, the 
contracter, as principal, and the Massachusetts Bonding & Insurance 
Company, hereinafter called the surety, as surety, executed and de- 
livered to the city a pénal bond in the sum of $11,100, conditioned 
upon the payment by the contracter of ail claims for labor performed 
or material furnished in the performance of the said contract. 

Upon a creditors' bill, Robert W. Finletter was, on December 10, 
1916, appointed receiver of Peoples Bros., Incorporated. The con- 
tracter having failed in the performance of its contract for the Fifty- 
Fourth Street bridge, the receiver completed its construction at a 
total cost of $1,479.94. Claims for material supplied to the contractor 
in the construction of the bridge hâve been proved in the sum of 
$15,946.28. 

Upon pétition of the surety presented May 11, 1917, leave of court 
being given, the amount of its liability, namely, $11,100, was paid into 
court en April 19, 1918. Upon cempletion ef the contract by the re- 
ceiver, there was due te the contractor by the city $5,184, and by the 
railroad $4,632. Thèse amounts were paid by the city and the rail- 
road to the receiver. 

The surety, on February 16, 1917, presented a pétition praying that 
the receiver be ordered te pay the balance due by the city and the 
railroad, less the amount expended by the receiver in the completion 
ef the contract, te the surety, upon the ground that it was subrogated 
to the rights ef the contractor in that fund. 

The issues raised by the pétition of the surety and the several answers 
thereto were referred to a spécial master. The master, after deducting 
from the amount paid into court by the surety, $11,100, the costs and 
master's fee, amounting te $781, awards the balance, $10,310, pro rata 
to the materialmen, subject, as appears by the record, but net set out in 
the master's report, te the clerk's poundage. The dividend amounts to 
64.8 per cent. After déduction ef the cost ef completion of the contract 
in the respective proportions the city and railroad were liable for un- 
der its terms from the sums paid the receiver by them, respectively, 
there remains ef the amount paid by the city to the receiver a balance 
of $4,310.84, and ef the amount paid by the railroad a balance of 
$4,025.22. The master awards out of the balance of each of thèse 
f unds an allowance to the receiver, for services in completing the con- 
tract, ef $250, a fee to counsel for the receiver ef $250, and a fee to 
the master of $250. He awards the balance of $3,560.84 ef the fund 
received from the city to the surety, and the balance of $3,275.22 ef 
the fund received from the railroad to the receiver for the gênerai 
creditors. 
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Exceptions hâve been filed on behalf of the surety to the f ailure of 
the master to award to it the fund received f rom the railroad, and to 
the awards of allowances to the receiver for his services in completing 
the contract, of fées to counsel for the receiver, and of fées to the 
master out of the funds claimed by the surety. Exceptions hâve been 
filed on behalf of the receiver and the American Bridge Company, a 
claimant for material, to the award to the surety of the balance of the 
sum received from the city. 

The learned master held, under the authority of Prairie State Bank 
V. United States, 164 U. S. 227, 17 Sup. Ct. 142, 41 L. Ed. 412, and 
Henningsen v. U. S. Fidelity & Guaranty Co., 208 U. S. 404, 28 Sup. 
Ct. 389, 52 L,. Ed. 547, that a right of subrogation arose as to the 
reserved fund retained by the city and paid to the receiver, in favor 
of the surety, by reason of its having paid into court for the payment 
of claims of the materialmen the full amount of its liability under its 
bond. The master appears to hâve overlooked a very important dis- 
tinction between the facts in the Prairie Bank Case and the Henning- 
sen Case and those in the case at bar. 

In the Prairie Bank Case the dispute was between the surety, which 
had entirely completed the contract, and the bank, which claimed un- 
der an assignment by a contractor ail moneys due by the government 
to him. So far as appears, there were no other claimants against the 
fund. 

In the Henningsen Case the dispute was between the surety and a 
bank which held a similar assignment. The surety company had paid 
the claimants for labor and material in full under the provisions of a 
pénal bond given to the United States under the provisions of Act 
Aug. 13, 1894, c. 280, 28 Stat. 278, to secure the payment of claims 
for labor and material. So far as appears, there were no other claim- 
ants upon the fund. 

There was no dispute in either case that the claims of those protect- 
ed by the surety's bond were satisfied in full. There could therefore 
be no doubt of the application of the principle of subrogation, and the 
question was as between the equities of one claiming by subrogation 
arising when the bond was given and one claiming under a subséquent 
assignment of the fund. The very important fact was présent in each 
of those cases, which is essential to one of the fundamental proposi- 
tions upon which the right of subrogation rests, namely, that the claim 
of the créditer protected by the surety's bond had been fully satisfied, 
while in the case at bar the indebtedness of the contractor to the ma- 
terialman protected by the bond given to the city is not fully satisfied 
by the payment into court of the amount of the surety's liability, but 
thèse creditors hâve received out of that fund but 65 per cent, of their 
claims, and if the fund paid to the receiver by the city is awarded to 
the surety it will be to their préjudice. 

[1] "Subrogation is an equity called into existence for the purpose 
of enabling a party secondarily liable, but who has paid the debt, to 
reap the benefit of any securities or remédies which the creditors may 
hold as against the principal debtor and by the use of which the party 
paying may thus be made whole." Bispham's Equity (6th Ed.) p. 450. 
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It rests upon purely équitable grounds, and will not be enforced against 
superior equities. Unless the surety pays the debt in full, he is not 
entitled lo subrogation, and until this is donc the créditer will be left 
in full possession and control o£ the debt and the remédies for its en- 
forcement. 

It must not be enforced to the détriment of equal or superior equi- 
ties existing in other parties, nor where its enforcement would operate 
to the préjudice or injury of the créditer, and cannot, therefore, be 
insisted upon until the créditer is fully paid and satisfied. Dering v. 
Earl of Winchelsea, 1 Leading Cases in Equity, 114; Kyner v. Kyner, 
6 Watts (Pa.) 221; Bank v. Potius, 10 Watts (Pa.) 148; Hoover v. 
Epier, 52 Pa. 522; Allegheny National Bank's Ap])eal, 19 Wkly. Notes 
Cas. 78; Musgrave v. Dickson, 172 Pa. 629, 33 Atl. 705, 51 Am. St. 
Rep. 765. 

[2] In the présent case the creditors protected by the bond, nanie- 
ly, the materialmen, hâve not been paid in full. Tliey are entitled as 
creditors of the contracter to look for pa3'ment te the fund paid by 
the city and the railroad to the receiver upon completion of the con- 
tract, and, until they are paid in full, the surety bas no equity superior 
to theirs. The surety is merely a gênerai créditer of Peeples Bros, to 
the extent of the amount which it paid into court, thus relieving the 
contracter, its principal, to that extent. It follows that the master 
properly awarded to the receiver the sum received from the railroad 
for the gênerai creditors, but that he erred in awarding the sum re- 
ceived from the city to the surety. This sum should also hâve been 
awarded to the receiver for gênerai creditors. 

There is no apparent reason for allewances te the receiver for bis 
services and fee to his counsel at this time. Thèse claims may more 
properly be considered upon the final audit of the receiver's account. 

The first, second, fifth, sixth, seventh, and eighth exceptions of the 
Massachusetts Bonding & Insurance Company are dismissed, and its 
third and fourth exceptions are sustained, in so far as they apply to 
the allewances to the receiver and his counsel for services and fee, 
respectively, without préjudice to the présentation of such claims at 
the audit of the receiver's accounts, and in ail other respects the said 
exceptions are dismissed. 

The first exception on behalf of the receiver is dismissed, as its 
application te the master's report is net apparent. The second excep- 
tion is sustained. The third, fourth, fifth, and sixth exceptions are sus- 
tained, except in so far as they relate to the master's fee, and in that 
respect are overruled. 

The exceptions filed on behalf of the American Bridge Company 
are sustained. 

It is ordered that the awards made by the learned spécial master be 
modified, in accordance with this opinion, and in other respects the re- 
port be confirmed. 
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STANDARD FASHION CO. r. MAGRANE HOUSTON CO. * 
(District Court, D. Massachusetts. March 9, 1918.) 

1, Sales <g=T — Construction or Contbact — Sale oe Agenct. 

A coutract by which défendant, a mercantile company, was In tenus 
designated as agent for sale of coraplainant's patterns, but wMch re- 
quired défendant to pay for the patterns wliea received at stated priées, 
with the privilège of returning those unsold each six months at a reduced 
priée for exchange, held one of sale, and not of ageacy. 

2. Monopolies <S=»17(2) — Olatton Act — Restriction on Compétition. 

A eontract for the sale of patterns to a retail store for a term ol 
years, durmg whieh It agreed to buy and Ueep on hand a certain quan- 
tity at ail times, and "not to sell or permit to be sold on Its premlses 
during the term of the eontract any other make of patterns and not to 
sell Standard patterns, except at label priées," held illégal and veid, a» 
iQ violaUon of Olayton Act, § 3 (Comp. St. 1916, § 8S35c). 

In Equity. Suit by the Standard Fashion Company against the 
Magrane Houston Company. Decree for défendant. 

Storey, Thomdike, Palmer & Dodge, of Boston, Mass., for plain- 
tifï. 

James W. Sullivan, of Lynn, Mass., for défendant. 

JOHNSON, Circuit Judge. November 25, 1914, the plaintiff c*> 
tered into a eontract with the défendant, containing, among others, 
the f ollowing provisions : 

"The first party hereof grants to second party an agency for the sale of 
Standard patterns for their store in the city of Boston, state of Massachu- 
setts, for a term of two years from date hereof, and from term to term 
thereafter until this agreement is terralnated, as hereinafter provided, and 
agrées to sell and deliver f. o. h. New York or at Its branch office In Boston, 
Mass., to second party. Standard patterns, at a discount of 50 per cent from 
retail priées, and advertising matter at the priées and on the conditions 
named on the reverse side hereof; also such other publications as may be 
issued by flrst party at regular agents' rates; to allow second party to re- 
turn discarded patterns semiannually between January 15th and Februaryi 
15th, and July 15th and August 15th, in exchange, at nlne-tenths cost, for 
other patterns to be shipped at the time of returu or thereafter, but not In 
exchange for other goods than patterns. Patterns returned for exehange must 
bave been purchased by second party from first party direct, and must be de- 
livered in good order to first party at Ita gênerai office in New York." 

In considération of the above the second party agreed to purchase 
a certain number of Standard fashion sheets and handy catalogues 
per annum and to pay transportation charges on same, and on ail 
goods ordered or returned, and to purchase and keep on hand at ail 
times, except during periods of exchange, $1,000 value in Standard 
patterns, at the net invoice priées, and to pay first party for the first 
order of pattern stock $500, thirty days after shipment of the same, 
it being agreed that the balance of the purchase price, $500, should 
remain unpaid as a standing crédit during the continuance of the 
agreement and become due and payable at its termination, upon which 
sum the second party agreed to pay interest at the rate of 3 per cent, 
per annum on January 15th of each year, and to pay for ail other 

@=3For other cases se* sam* tople & KEY-NUMBER in ail Key-Nuœbered Bigests t Indexe* 
•Judeœent afflrmed, 251 Fed. 559. 
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purchases on or before the 15th day of the nionth succeeding the date 
of shipment. 

The second party also agreed — 

"not to sell or permit to be sold on its premises durlng tlie term of tlie 
coiitract any other make of patterns, and not to sell Standard patterns except 
at label priées." 

The contract contained this provision in regard to its termina- 
tion: 

"Either party désirons of ternilnating this agreement must give tJie other 
party 3 months' notice in writlng withiu 30 days afler the exiàration of any 
contract period, as above specified, the ageney to continue regularly during 
sueh three nionths." 

No notice of its désire to terminate the contract was given by the 
défendant to the plaintiff within 30 days after the expiration of the 
first period of 2 years after the date of the contract ; but on April 
7, 1917, it gave to the plaintiff notice in writing of its décision to 
terminate the sale of Standard patterns in 3 months from the date 
of the notice, and about the Ist of Jnly, 1917, discontinued the sale 
of the Standard patterns and placed on sale in its store patterns made 
by the McCall Company. 

In its bill the plaintif? prays that the défendant may be enjoined 
until February 25, 1919, the earliest date at which it claims the con- 
tract can be terminated — 

"from advertislng, selling or dlstrlbuting the patterns, periodieals, catalogues 
and other literature or printed matter of said McCalI Company or any pat- 
tern manufacturer other than the plaintiff, and from using its store, business, 
agents, clerks, parties or connections to further advance the interests or 
the said McCall Company or any other pattern manufacturer other than the 
plaintiff, and from pennittlng to be'sold at said store during the term of said 
contract, and untll the aforesaid date, any make of patterns other than 
those of the plaintiff." 

The plaintiff also asks to be awarded "such damages as may be 
ascertainable." 

The défendant claims: 

(1) That the contract was terminated on July 7, 1917, by the no- 
tice given by it on April 7, 1917. 

(2) That the contract is one for sale and that, because it contains 
the négative covenant "not to sell or permit to be sold on the prem'- 
ises of second party during the term of the contract any other make 
of patterns," it is in violation of Act Oct. 15, 1914, c. 323, § 3, 38 
Stat. 731 (Comp. St. 1916, § 8835c), known as the Clayton Act. 

[1, 2] I find that the défendant did not give notice of its désire 
to terminate the contract in accordance with its provisions, and that 
it vi^ould continue in force until terminated as therein provided, Unless 
it can be successfully attacked by the défendant as unlawful under 
section 3 of the Clayton Act, which is as follows : 

"It shall be unlawful for any person engaged in commerce, in the course 
of such comnïerce, to lease or make a sale or contract for sale of goods, 
wares, merchandise, mach'inery, supplies or other commodities, whether pat- 
ented or unpatented, for use, consumptlon or resale within the United States 
or any terrltorj' thereof or the District of Columbla or any insular possession; 
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or other iilac-e uncler the jurisdiction of tlic TJnited States, or flx a prlce 
charged therefor, or discount from, or rebate upon, sucli price, on the con- 
dition, agreement or underatanding that the iessee or purcliaser thereof shall 
not use or deHl in the goods, wares, mercliaudise, macliinerj', supplies or 
other comuiodities of a conipetltor or eompetitors of the lessor or seller, where 
the effect of such lease, sale, or contract for sale or snch condition, agreement 
or understanding may tie to substantially lessen compétition or tend to create 
a monopoly in auy line of commerce." 

If an agency only were created by the contract in question it is 
clear that the provisions of this act would not apply, because by its 
terms it is made apphcable only to leases, sales or contracts for sale. 
Although the plaintiff, by the terms of the contract, grants to the de- 
fendant an agency for the sale of Standard patterns, the court will 
search beneath the language employed to discover the real nature 
of the contract and will place its own construction upon it without 
référence to its characterization by the parties themselves. 

The plaintifï in fact agreed to sell and deliver to the défendant — 

"Standard patterns at a discount of 50 pér cent, from retail priées and ad- 
vertising matter at the priées and on the conditions named * » * also 
such other publications as may be issued by tirst party at regular agents' 
rates." 

Ail transportation charges and expenses of sale were to be paid 
by the défendant. No accounting by the défendant to the plaintiiï 
was required. While the défendant had the right to return discarded 
patterns between January 15th and February ISth, and between July 
15th and August l.Sth in each year, and could receive in exchange 
nine-tenths of their cost in other patterns, there is nothing in the 
contract to compel it to make the exchange, and patterns which are 
returned for exchange must hâve been purchased by the second party 
from first party direct. 

One-half the contract price to be paid for the first order of pat- 
terns was entered upon the bocks of the plaintifï company as an ob- 
ligation which the défendant was to pay at the termination of the 
contract, and upon which it agreed to pay interest yearly. No con- 
dition was to be performed by the défendant before the title to the 
patterns delivered would vest in it, and the fact that the défendant 
could return discarded or unsold patterns in no way prevented the 
title to the patterns from vesting absolutely in the défendant. While 
the défendant agreed to return unsold patterns at the termination 
of the contract, yet this right of return was evidently inserted for its 
benefit rather than to insure the return of patterns to the plaintiff, 
for the contract providés: 

"Tliat n^leot to rotnrn the pattern stock within two weeks after expiration 
of three months notice shall relleve first party from ail obligation to redeem 
the same." 

That it was the intent and understanding of the parties to the con- 
tract that this return bf unsold patterns constituted a repurchase by 
the plaintiff, plainly appears from the typewritten section which ap- 
pears upon the back of the contract, by which it is provided that in 
case the premises of the défendant company or a substantial part 
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of the same should be sold, the défendant company should hâve the 
privilège of terminating the contract, and "may" then deliver its stock 
of patterns to the plaintiff "for repurchase under the repurchase clause 
of this contract." 

It will be noted that the défendant is not compelled by this pro- 
vision to return its unsold stock, but that it "may deliver" the same 
to the plaintifï "for repurchase." The purpose of the whole contract 
is plainly to sell patterns at a reduced rate to the défendant on the 
condition that it will resell at the retail priées fixed by the plaintiff, 
and also refrain from selling the goods of any other pattern manu- 
facturer. The crédit extended for one-half the purchase price of 
the original order for patterns is intended to serve the purpose of 
holding the défendant to its contract. 

The reports of the judiciary committees o£ the House of Repré- 
sentatives and the Senate accompanying the Clayton Act were in- 
troduced in évidence for the purpose of showing that it was not the 
intent of Congress to include "exclusive agencies" within the scope 
of the act. They contain this statement relative to the purpose of 
the act: 

"It not only does not prolilbit or forbid exclusive agencies, but on the cou- 
trary it in no way wtiatsoever relates to ageueies, proijerly so termetl." 

It will be noticed that the committees were very careful to state 
that only "agencies, properly so termed," are excluded from the 
provisions of the act. 

I do not think the contract establishes an agency, "properly so 
termed," although it is made to assume this aspect in some of its fea- 
tures, but that it is a contract for sale; and in this view I iînd sup- 
port in the récent opinion of the Suprême Court in Straus et al. v. 
Victor Talking Machine Co., 243 U. S. 490, 37 Sup. Ct. 412, 61 L. 
Ed. 866, h. R. A. 1917E, 1196, Ann. Cas. 1918A, 955, and of Circuit 
Judge Knappen in Ford Motor Co. v. Union Motor Sales Co. et al., 
244 Fed. 156, 156 C. C. A. 584. 

Counsel for the plaintiff relies upon Wilcox & Gibbs Co. v. Ewing, 
141 U. S. 627, 12 Sup. Ct. 94, 35 L. Ed. 882, as décisive of the ques- 
tion whether the contract was one of agency or one for sale; but ad- 
mitting under the authority of this case that the défendant was creat- 
ed an agent for certain purposes, it is also nevertheless true that 
the contract contained an agreement for an absolute sale of patterns 
and the plaintiff's publications to the défendant as its agent. 

If the contract is one for sale, is it unlawful under the Clayton 
Act because its effect "may be to substantially lessen compétition or 
tend to create a monopoly" ? 

Neither the Suprême Court nor any other court of last resort has 
yet passed upon section 3 of the Clayton Act. 

The cases from state courts that bave been cited by the plaintiff 
were ail decided before the passage of the Clayton Act and ail dealt 
with the construction of a state statute, and therefore afford no as^ 
sistance in the construction of a statute which is declared to be sup- 
plemetital to the Sherman Act (Act July 2, 1890, c. 647, 26 Stat. 209), 
after a construction had been placed by the Suprême Court upon 
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that act by which the restraint of trade prohibited by it was declared 
to be an unreasonable restraint. 

In Great Atlantic & Pacific Tea Co. v. Cream of Wheat Ce, 227 
Fed. 46, 141 C. C. A. 594, the court had under considération section 
2 of the Clayton Act, which deals with discriminations between dif- 
férent purchasers in the sales of commodities and makes such dis- 
criminations unlawful — 

"where the effect of such disciimination may be to substantially lesseii com- 
pétition or fend to create a moïKJpoly in any line of commerce." 

The last clause of the section, however, provides: 

"That nothing horein containcd shall preveiit pei-sons engaged in selUng 
goods * « * from sclecting tlicir own customere in bonu tide transactions 
and not In restraint of trade." 

The court there held that it was not unlawful for the Cream of 
Wheat Company to refuse to sell its product to retailers and con- 
fine its sales exclusively to wholesalers, and held that "neither the 
Sherman Act, nor any décision of the Suprême Court construing 
the same, nor the Clayton Act, has changed the law in this partic- 
ular," and found it unnecessaiy to go into a considération of the 
Clayton Act, which was discussed by District Judge Hough when the 
case was before him, and whose opinion in 224 Fed. 566, is cited up- 
on the brief of counsel for the plaintiff. 

In Motion Picture Patents Co. v. Universal Film Manufacturing 
Co., 235 Fed. 398, 148 C. C. A. 660, it was claimed in the Circuit 
Court that the contract there under considération was unlawful be- 
cause in violation of section 3 of the Clayton Act, and Judge Hand 
said: 

"If the prohibitions of the Clayton Act mean anything at ail, this case falls 
withln them, and the restrictions as to use of flhns other than complainant's 
wlth the projeeting machines are therefore void. 

"Indeed, the report of the Judiciary Comniittee of the Ilouse concerning 
the Clayton Act shows that its pui-pose is to reaeh the film monopoly." 

When the case reached the Suprême Court, however, it was de- 
cided upon other grounds, the court stating its conclusion as follows 
(243 U. S. 502, 517, 37 Sup. Ct. 416, 421 [61 h. Ed. 871, L. R. A. 
1917E, 1187, Ann. Cas. 1918A, 959]): 

"Our conclusion renders it unnceess;u-y to make the application of this 
statute to the case at bar whicli tlie Circuit Court of Appeals mnde of it ; but 
it must be accepted by us as a most persuasive expression of the public policy 
of our country with respect to the (luestion before us." 

In the dissenting opinion of Mr. Justice Holmes he also "leaves 
on one side the question of the effect of the Clayton Act." 

In Coca-Cola Co. v. J. G. Butler & Sons (D. C.) 229 Fed. 224, Judge 
Trieber found that the refusai of the Coca-Cola Company to sell its 
syrup for bottling to other than its licensed bottiers and permit such 
parties to use its trade-mark in connection with the bottled product 
was not a violation of the Clayton Act, in view of the possibility of 
adultération and the hardship to the manufacturer in maintaining 
2.54 F.— 32 
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such supervision over the bottling as it deemed necessary if required 
to sell to every intending purchaser. 

In Pictorial Review Co. v. Curtis Publishing Co., 255 Fed. 206, 
decided June 23, 1917, Judge Hand found that the Curtis Publishing 
Company had estabUshed a System for the promotion of the sale oi 
its publications by forming a "league of Curtis salesmen," and that 
a restriction in its contract with district agents or wholesalers of 
the defendant's publications that they should not sell to the Curtis 
newsboys publications other than those of the défendant without 
first obtaining the defendant's approval, was not in violation of the 
Clayton Act; but his décision was placed upon the ground that the 
league of newsboys had been formed by the Curtis Company through 
its "îngenuity, labor and capital," and that the complainant was at- 
tempting to secure a preliminary injunction in order that it might 
avail itself of the plaintiff's System for the sale of its own publica- 
tion, and that in making this attempt the complainant is itself en- 
gaging in unfair trade. He intimâtes in the following language, 
however, what his opinion might be if nothing but a sale were in- 
volved : 

"If nothing but a sale were involved, I might support plaintiff's contention 
that défendant has vlolated the Clayton Act by preventing tbese wholesale 
dealers froni selling the Pictorial Keview through subdealers and boys." 

In United States v. United Shoe Machinery Co. (D. C.) 234 Fed. 
127, 150, District Judge Trieber, after having quoîed part of the 
opinion of the Suprême Court in the Standard Oil Company Case, 
221 U. S. 1, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 h. R. A. (N. S.) 834, 
Ann. Cas. 1912D, 734, discusses the Clayton Act as follows : 

"On the other hand, the act now iinder con.slderation, Instead of usirig the 
generie words of the Sherman Act, in plain and unequlvocal language state« 
what acts shall be unlawful, if they 'substantlally lessen compétition or tend to 
creàte a monopoly.' This being the case, the prcsumption is, not that Cou- 
gress intended that the construction of tho Sherman Act should control, but, 
on the eoutrary, that it should not control. Had Congress intended that the 
construction placed upon the Sherman Anti-Trust Act in those cases should 
apply to the Clayton Act, it would hâve used the same or like generie words, 
instead of defining what acts shall be unlawfûI, if the natural resuit of such 
acts tends to substantlally lessen compétition or create a monopoly in any Une 
of commerce. * * * 

"Evidently Congress was not satisfied to only prohibit actual lessenlng of 
compétition, or monopolizing, but to make It unlawful for any person to do 
those acts, which may put it in his power to do so." 

The Clayton Act is entitled: 

"An act to supplément existing laws against unlawful restralnts and mo- 
nopolies and for other purposes." 

The report of the Senate committee of the judiciary upon the bill 
contains the following statement of its purpose : 

"Broadly stated the bill in its treatment of unlawful restralnts and 
monopolies seeks to prohibit and make unlawful certain trade practlces, 
which as a rule singly and in themselves are not covered by the act of July 
2. 1890, or other existing anti-trust acts, and thtis by making thèse practice.s 
illégal, to arrest the création of trusts, conspiracies and monopolies In their 
ineipiency and befor© consummatlon." 
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While the Clayton Act reaffirms the gênerai terms of the Sherman 
Act as construed by the United States Suprême Court in the Stand- 
ard Oil Company Case, supra, and American Tobacco Company Case, 
221 U. S. 106, 31 Sup. Ct. 632, 55 L. Ed. 663, it goes further and 
deals in spécifie terms with certain acts and practices which are de- 
clared by it to be unlawful if their eiïect may be "to substantially 
lessen compétition or tend to create a monopoly." 

The court is not to inquire into the wisdom of such législation, 
and in Standard Manufacturing Co. v. United States, 226 U. S- 20, 
49, 33 Sup. Ct. 9, 57 L. Ed. 107, its duty is clearly stated by Mr. 
Justice McKenna: 

"The law is its own measure of riglit and wrong, and wliat it perniits, or for- 
bids, and tlie judgment of the courts cannot be set up against it in a supposed 
accommodation of its policy with the good intentions of parties, and it may 
be, of some good results." 

I am satisfied with the reasoning of Judge Trieber that Congress, 
with the fuU knowledge of the construction which had been placed 
upon the Sherman Act by the Suprême Court, did not intend that 
the same construction should be placed upon the spécifie terms of 
the Clayton Act ; for it chose to define the lessening of compétition 
which it declared to be unlawful, and to do this used the word "sub- 
stantially" to make it apparent that a real, as opposed to an imag- 
inary or fanciful lessening of compétition, was intended. 

Doubtless a substantial lessening of compétition would amount to an 
unreasonable restraint of trade; but I do not think it is the duty of 
the court to find this before it can pronounce a contract unlawful, 
the efïect of which it has found may be to "substantially lessen com- 
pétition." The reports of the committees of both bouses of Congress, 
as well as the législative history of the bill, show the intent of Con- 
gress to protect the public from practices which it believed to be 
inimical to the public good by preventing thèse practices from being 
put in opération. 

I think, therefore, it is the duty of the court to détermine whether 
or not the contract has provided means for a real or substantial les- 
sening of compétition, irrespective of what use has been or is being 
made of thèse means. 

By the use of the word "may" the intent is manifest to deal with 
the potential evil which a contract may contain, and to make the 
attempt ta substantially lessen compétition unlawful. 

The contract must be considered as part of a widely extended 
System and a conclusion reached as to the legahty of the System. 
There are in the United States and Canada about 52,000 so-called 
pattern agencies, and of thèse the plaintifï and two other companies 
allied with it through a common holding company control about 20,000, 
with ail of whom a contract like the one we are considering is in force. 

The contract by its terms destroys ail compétition in the sale of 
pattems and establishes a complète monopoly in the territory which 
it covers — a large retail dry goods store at the corner of Temple 
Place and Washington street, in the center of the dry goods district 
of a large city. 
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The plaintifï has made a contract containing a like négative cove- 
nant with R. H. White Company, whose store is nearly opposite the 
defendant's store upon Washington street, both of which stores the 
plaintiff claims are very désirable locations for the sale of its pat- 
terns, because goods are sold there from the pièce for the manufac- 
ture of woraen's and children's clothing by use of patterns. 

If the plaintiff could make a contract like the one under considéra- 
tion with ail the proprietors of retail dry goods stores in this district, 
it would hâve a complète monopoly of the sale of patterns in it, and 
there is nothing in the contract to prevent it doing this, or even cov- 
ering the whole state of Massachusetts or the whole country. If 
there were but one dry goods store in a village and the plaintiff could 
make this contract with the proprietor of that store, it would secure 
a practical monopoly of the pattern business in that village. 

I am of the opinion that the négative covenant in the contract is 
prohibited by the Clayton Act, and therefore that the bill should be 
dismissed, with costs to the défendant. 

A decree in accordance with the above may be submitted. 



TJNITED STATES v. FUNG SAM WING et al. 
(District Court, N. D. California, First Division. Marcli 21, 1918.) 

No. 5896. 

1. Aliens <^=>27 — CniNÉSE Exclusion Act — Pkbinvbstigation or Claim of 

Ohustesb Pe,8Son to be Mebchant. 

Under the Chinese Exclusion Acts (Comp. St 1916, § 4.324), tlie Depart- 
ment of Lalwr was autliorized to promulgate its rule for tlie investigation, 
in advance of liis departure, of the claimed mercantile status of a Chinei^ 
person desiring to go abroad temporarlly, and to require such person to 
furnish with hls application the names of two wltnesses able to testify 
that for one year precedlng proposed der>arture the applicant had Iteen 
engaged In mercantile pursuit named, so the securing of approval of the 
application of one not entltled would work a fraud on the government. 

2. OONSPIBACT <®=333 — To DEFBATJD GOVEB,N-\fENT. 

A conspiracy to secure the approval of the application of a Chinese per- 
son, desiring temporarlly to go abroad, for preinve.stlgation of hls claimed 
mercantile status, when lie Is not entltled to the same, is a violation of 
Orlmlnal Code, § 37 (Comp. St. 1916, § 10301), denouncing conspiracies to 
defraud the government. 

3. Conspiracy <S=343(10) — Chinese Peesons — Offenses — Indictment. 

An indictment alleging that défendants consplred to secure the ap- 
proval of the application of a Chinese person desiring to go abroad for 
preinvestigatlon of his claimed mercantile status held, in view of the re- 
quirement of the rule of the Department of Dabor that application should 
be made 30 days before proposed departure, and the Chinese Exclusion 
Acts (Comp. St. 1916, § 4324), to be insufllcient, as it merely alleged défend- 
ants knew the applicant had not been a inerchant for one year before 
hls application. 

Fung Sam Wing, alias Sam Fong, and others, were indicted, charged 
with conspiracy to defraud the United States by securing from the 
Commissioner of Immigration, etc., approval of the application of 

^ssFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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Fung Sam Wing for preinvestigation of his daim that he was a dom- 
iciled merchant. On demurrer to the indictment. Sustained. 

John W. Preston, U. S. Attj'., and Casper A. Ornbaun, Asst. U. 
S. Atty., both of San Francisco, Cal. 

John T. Thornton and Heim Goldman, both of San Francisco, Cal, 
for défendants. 

DOOLING, District Judge. The défendants are charged with a 
conspiracy to- defraud the United States by securing from the Com- 
missioner of Immigration at Angel Island for Fung Sam Wing, a 
Chinese person, claiming to be a merchant domiciled in this country, 
the approval of the application of said Fung Sam AVing, piirsuant to 
the provisions of rule 15 of the Department of Labor, governing the 
admission of Chinese, for the preinvestigation of his claim that he was 
such domiciled merchant, with the intent that said application should, 
when approved, enable the said Fung Sam Wing to go abroad and 
return to the United States without difficulty, because of his approved 
status as such domiciled merchant. 

The indictment further avers that a kwfully domiciled Chinese 
merchant, within the meaning of the Chinese Exclusion Laws (Act 
Nov. 3, 1893, c. 14, § 2, 28 Stat. 8 [Comp. St. 1916, § 43241), is a 
Chinese person who, for at least one year immediately preceding 
the date of the application for a preinvestigation of his status, had 
been engaged in the occupation of a merchant and had not performed 
any manual labor, except such as wa.s necessary in the conduct of his 
business as such merchant. It is then averred that the said Fung 
Sam Wing was not, as défendants well kncw, a lawfuUy domiciled 
merchant, within the meaning of the Chinese Exclusion Laws, at the 
time of his said application ; that is to say, a Chinese person who had 
been engaged, for a least one year immediately preceding the date 
•of the said application, in the occupation of a merchant, and had not 
performed any manual labor, except such as was necessary in the con- 
duct of his said occupation. The indictment then charges the com- 
mission of certain overt acts in furtherance of the conspiracy. 

[1,2] The Chinese Exclusion Uaw provides that the term "mer- 
chant," as employed therein, shall hâve the following meaning and 
none other: 

"A merchant Is a person pnfcasfiil in buylng and sellinf? mercliandiso. at a 
fixed place of business, whicli business is conrtuctert in. liis name, and who 
during the time he claims to lie engaged as a merchant, does not engage in 
the performance of any manual labor, except such as is necessary * * * 
as such merchant." 

Hère is found no mention of the continuance of this status for a 
year or any other period. The same act, however, déclares (the déc- 
laration following immediately the language quoted): 

"Wliere an application is made by a Chinaman for entrance into the United 
States on the ground that he was formerly engaged in this countiy as a 
merchant, he shall establish by the testimony of two crédible witnesses, 
other than Chinese, the fact that he conducte<l such business as hereinbefore 
dt'flned for at least one year before his departure fromj the United States, 
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and that diiring siieli year he was not ensaged in tlie performance of anv 
manual labor, exeept such as was necessary In the conduct of hls bnsiness as 
such merchant, and in default of sucli proof shall be refused landing." 

The act aiso authorizes the Department of T^abor to make snch niles 
and régulations, not inconsistent with the laws of the land, as it may 
deem necessary and proper to carry the laws into efïect. 

Pursuant to this authority, and in order to avoid delay in securing 
admission upon the return of a Chinese merchant to this country, the 
Department of Labor promulgated rule 15, providing for the inves- 
tigation in advance of his departure of the claimed mercantile status 
of a Chinese person who desires to go abroad temporarily. This rule 
provides that such person may make application upon a prescribed 
form for such investigation, which application must be filed at least 
30 days prior to the date of proposed departure. 

In the application must be furnished the names and addresses of two 
(or more) crédible witnesses other than Chinese, who are able and will- 
ing to testify of their own knovvledge that for at least one year imme- 
diately preceding the date of proposed departure, the applicant has 
been engaged exclusively in the pursuit named by him. The officer 
to whom the application is made shall examine the applicant, such 
witnesses as he shall produce, and such other witnesses as may be 
necessary. 

If the officers are satisfied that the applicant is such Chinese mer- 
chant as is entitled to leave the country and return, the application is 
approved in writing, and upon the production of such approved appli- 
cation, when the applicant returns from abroad, he shall in the lan- 
guage of the rule "be promptly admitted without further examination 
or investigation." 

I hâve no doubt that the rule is one which the Department of Labor 
has the power to make under the law, and that the securing of an ap- 
proved application by one not entitled thereto would be a fraud upon 
the government. It would also be an offense under section Z7 of the 
Criminal Code (Act March 4, 1909, c. 321, 35 Stat. 1096 [Comp. St. 
1916, § 10201]) for two or more persons to conspire to defraud the 
government by f raudulently securing such an approval for one not en- 
titled to it. So that the offense attempted to be charged hère is one 
that might well be committed. It does not seem to me, however, that 
the présent indictment states an offense, if we bear in mind the provi- 
sions of the act and the rule above cited. 

[3] The act requires of a returning merchant proof that he was 
such for at least one year immediately preceding his departure. The 
rule, based thereon, requires the naming of at least two witnesses by 
the applicant for preinvestigation, who will testify that he was a mer- 
chant for at least one year immediately preceding the date of proposed 
departure. This application must be filed at least 30 days prior to the 
date of the proposed departure. 

The indictment, however, charges that the conspiracy was to se- 
cure the approval of an application fraudulently, because the applicant 
had not been a merchant for one year preceding the date of his ap- 
plication, and that the witnesses well knew that he had not been a 
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merchant as defined by the statute for a period of one year immediate- 
ly prier to the date of his application. But this fact might well be true, 
and still no fraud committed or attempted, as neither the law nor the 
rule requires proof of the existence of the mercantile status for a 
year prior to the date of the application, but for a year prior to the date 
of the proposed departure, which by the very terms of the rule must 
be at least 30 days subséquent to the date of the application. 

Of course, the portion of the indictment charging the forming and 
existence of the conspiracy is not aided by the statement of the com- 
mission of the overt acts. 

The demurrer to the indictment wiU therefore be sustained. 



In re SOLOMON & JOHNSON. 

(District Court, E. D. Michjgan, N. D. October, 1918.) 

No. 4S8. 

1. Courts '®=5366(1î)) — Exemptions — Wiiat Eaw Govern.'î. 

tJiider Baiikniptcy Act July 1, ISilS, § 6 (Comij. St. § 959»), provldlng 
that exemptions siUowed to bankrupts by the state laws sliall not be 
affected, the bankruptfy court, in Getennining the nature and aniount of 
the exemptions to which the banlîrupts are entitled, will follow and 
adopt the laws of the state of the bankrupts' résidence. 

2. Exemptions ©=361- — Partners — Right to. 

Under Comp. Laws Mlch. 1897, § 10322, and before the enactment of 
the Uniforin l'artnership Act, each partner was entitled to exemptions 
out of the partnership assets to the same extent and in the same mau- 
ner as if he were carrying on business as an iudividual. 

3. Exemptions ©=61 — Partners — Rigut to Exemptions. 

Where Michigan partners were entitled to exemptions in the part- 
nership assets, under Comp. I^aws Mlch. 1S97, § 10322, the rlght of the 
partners to exemptions cannot be denied on the theory that one of the 
partners had drawn from the firm assets a larger share than he was en- 
titled to, for the other partner was not objectiug, and creditors could not 
urge such objections. 

4. Bankkuptct <S:=3398(3) — Exemptions — Sale. 

Where each partner was entitled to exemptions in the stock ownea 
by the partnership, held, that the partners' sale of the exemptions be- 
fore bankruptcy was valid, and the purchaser was entitled to euforce 
his rights in the bankruptcy proceedings. 

In Bankruptcy. In the matter of Solomon & Johnson, bankrupts. 
Pétition to review an order of the référée refusing to set aside to 
the petitioner, as assignée of the bankrupt, certain exemptions. Or- 
der set aside, and cause remanded for further proceedings. 

I. S. Canfield, or Alpena, Mich., for petitioner. 

Lewis J. Weadock, of Bay City, Mich., for objecting creditors. 

TUTTLE, District Judge. This is a pétition to review an order 
of the référée in bankruptcy refusing to set aside to the petitioner, 
as assignée of the bankrupts, certain exemptions, on the ground that 

^=5For other cases see same toplo & KEY-NUMBER in ail Key-Numberea Digests & Indexe» 
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such bankrupts were not entitled thereto as against credilors of the 
partnership. 

The bankrupts were copartners engagée! in the grocery business 
at Alpena, Mich., under the firm name of Solomon & Johnson. One 
of the partners contributed a larger amount of cash than the otlier, 
although they agreed to share equally in the profits ; the superior 
expérience and knowledge of one of the partners being considered as 
the équivalent of the différence in the nioney actually invested. It 
was agreed tliat each partner should draw a certain amount each week 
as hving expenses, and it is the claim of the trustée, vvhich was up- 
held by the référée, that both partners had, at the time of the fihng of 
the involuntary pétition in bankruptcy, drawn from the partnership 
funds more than they were entitled to draw under the partnershi]î 
agreement. Shortly before bankruptcy the partners sold their exemp- 
tions to the petitioner herein for the sum of $200 each, and this pur- 
chaser is seeking to recover the proceeds of the sale of the exem]yt 
property. 

This sale was made by the bankruptcy court with the consent of the 
parties interested, and with the understanding that any rights of the 
purchaser to the exempt property should be transferred to the pro- 
ceeds thereof. The référée denied the right of one of the partners 
to any exemptions, and materially reduced the exemptions allowed 
to the other partner, on the ground that such partners had drawn 
out more than their proper shares of the partnership assets before 
the filing of the pétition in bankruptcy, and that, therefore, as against 
creditors, their right to exemptions should be to that extent dimin- 
ished. The correctness of this ruling is the matter involved on this 
pétition to review. 

[1] The meritorious question presented is whether a member of 
a bankrupt Michigan partnership, who bas drawn from the partner- 
ship assets more than his share as between himself and bis copartner 
is thereby deprived of the right to claim the full amount of the ex- 
emptions provided by the Michigan statute, as against creditors of 
the bankrupt partnership. 

Section 6 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
548 [Comp. St. § 9590]) is as follows: 

"Tlils act shall not affect tlie allowance to bankrupts of the exemptions 
whlcli are prescribed by rhe statfi laws in force at tlie time of tlie lilins of 
tlie pétition in tlie state whereiu tlie.v liave liad tlieir domicile for tlie six 
months or the greater portion tliereof inmiediateiy preceding the filing of the 
pétition." 

In determining the nature and amount of the exemptions to which 
thèse bankrupts are entitled, this court will follow and adopt the Mich- 
igan statute and the décisions of the Michigan Suprême Court con- 
struing and applying such statute. Holden v. Stratton, 198 U. S. 
202, 25 Sup. Ct. 656, 49 L. Ed. 1018; In re National Grocer Co., 
181 Fed. 34, 104 C. C. A. 47 (C. C. A. 6), 30 L. R. A. (N. S.) 982 ; 
In re Baker, 182 Fed. 392, 104 C. C. A. 602 (C. C. A. 6). 

[2, 3] The Michigan statute on the subject of exemptions in force 
at the time of the filing of the pétition in bankruptcy herein was sec- 
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tion 10322 of the Michigan Compiled Laws of 1897, which provided, 
among other things, that — 

"The loUowlng property shall be exempt from levy and sale under any 
exécution, or upon any other final process of a court: * * * The tools, 
Implements, materials, stock • * * to enable any person to carry on the 
profession, trade, occupation or business in which he is whoUy or principally 
engaged, not exceedlng in value 5250." 

While in many, if not most, states, it is held that the members of 
a partnership are not entitled to exemptions in the partnership as- 
sets, in Michigan at the time in question, and before the enactment 
of the Uniform Partnership Act (Pub. Acts 1917, Mich. No. 72) now in 
force, the rule was otherwise, and it was settled that each partner 
was entitled to his exemptions in partnership property to the same 
extent and in the same manner as if he were carrving on business as 
an individual. Skinner v. Shannon, 44 Mich. 8^, 6 N. W. 108, 38 
Am: St. Rep. 232; Waite v. Mathews, 50 Mich. 392, 15 N. W. 524; 
McCoy V. Brennan, 61 Mich. 366, 28 N. W. 129, 1 Am. St. Rep. 589. 

Each of thèse partners, therefore, was entitled to claim his exemp- 
tions in the stock of merchandise owned by this bankrupt partner- 
ship. It does not appear that the partners individually were adjudi- 
cated bankrupts, or that the property owned by them as individuals 
bas been brought into the possession or under the jurisdiction of 
the bankruptcy court. Neither partner is complaining of any of the 
acts of the other nor seeking any accounting as between the members 
of this partnership. Only the creditors of the partnership are deny- 
ing the rights of the partners to claim their statutory exemptions, 
and this solely on the ground that to allow such exemptions will en- 
able each of such partners to draw from the firm assets a larger 
share than that to which he is entitled under the partnership agree- 
ment. It seems clear that thèse creditors are not in a position to make 
any such objection. Each of thèse partners was entitled to the same 
exemptions in the partnership stock as that allowed to an individual 
person. His right thereto as against creditors of the partnership is 
not affected by equities existing between himself and his copartner, 
any more than the right of an individual to such exemptions is af- 
fected by equities existing between himself and third persons. In 
both cases, the right to the statutory exemptions is an absolute and 
fixed privilège afïorded by the state. The purpose of the exemption 
is not only to protect every debtor from total destitution, but also to 
protect the public from the résultant necessity of providing for him as 
a public charge. The right of an individual to the exemptions pre- 
scribed by the statute does not dépend upon the extent or character 
of his indebtedness or his obligations to other persons; nor does the 
right of a partner to such exemptions dépend upon the question 
whether he bas drawn out from the partnership more than his prop- 
er share. McCoy v. Brennan, supra. 

[4] As each partner was entitled to his exemptions in the stock 
of merchandise owned by the partnership, the sale thereof to the 
petitioner was rightfully made and the latter is entitled to enforce 
his rights as purchaser in the bankruptcy proceedings. In re Nation- 
al Grocer Co., supra. 
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I am clearly of the opinion that the référée erred in the respect 
indicated. The order complained of will be set aside, and the cause 
remanded for further proceedings in conformity with the terms of this 
opinion. 



In re CHAMBERS. 
(District Court, N. D. lowa, E. D., at Dubuque. Janiiary 2, 1919.) 

No. 977. 
BANKRtrpTCT ©=5200(4) — Liens — Judqments Recoveeed Within Foub 

MONTHS. 

Under Bankruptey Act July 1, 1898, § 67f (Camp. St. 1916, | 9651), pro- 
vlding that judgmeiits obtaitied agalnst an Insolvent within four montha 
of the fillng of a petitioQ in bankruptey against him shall be deemed. 
void, a Judginent recovered by an lowa landlord the day before the tenant 
filed a volimtary pétition in bankruptey is not entitted to priority over a 
cluittel moi-tgage given and recorded soine 20 months prier to the bank- 
ruptey, regardless of the landlord's right to a lien under Code lowa, § 2992. 

In Bankruptey. In the matter of Milton O. Chambers, bankrupt. 
Pétition of the Commercial Trust & Savings Bank of Charles City for 
review of an order of the referçe denying its claim to priority under a 
chattel mortgage, and allowing a judgment of Mrs. Margaret E. Glad- 
win as a lien prior and superior thereto. Order reversed, and matter 
referred back to the référée for further proceedings. 

Submitted on pétition of the Commercial Trust & Savings Bank of 
Charles City (called the petitioner) for review of an order of the réf- 
érée denying its claim to priority under a chattel mortgage upon cer- 
tain property of the bankrupt, made and recorded in the proper coun- 
ty more than four months prior to the adjudication in bankruptey, and 
allowing a judgment of Mrs. Margaret E. Gladwin, recovered in the 
district court of Floyd county, lowa, January 15, 1917, against the 
bankrupt, as a lien upon the property covered by the petitioner's mort- 
gage, as prior and superior thereto. 

J. C. Campbell, of Charles City, lowa, for petitioner. 
J. H. Lloyd, of Charles City, lowa, for claimant. 

REED, District Judge. The adjudication in bankruptey was upon 
the voluntary pétition of the bankrupt, prepared and signed January 
12, 1917, filed and adjudicated January 16, 1917; the schedules of 
his assets and liabilities showing that he was then insolvent. 

February 2, 1917, the petitioner filed its claim against the bankrupt 
estate, based upon a promissory note of the bankrupt dated March 15, 
1915, for $1,661, due in two years, with interest, for mohey loaned to 
the bankrupt, secured by a chattel mortgage of the same date upon 
certain horses, cattle, and other live stock, which property, it is re- 
cited in the mortgage, "is free and clear of ail claims and liens of 
every kind whatsoever," which mortgage was duly filed and recorded 
in the proper record in Floyd county, lowa, where the property was 

(gcaPor other caass aee sam» topio & KBY-NUMBER In aU Kex-Numbered Dlgests & Indexe* 
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then situated, on March 17, 1915, two days after the mortgage was 
made, and asked that its claim be established and allowed as a prior 
lien on the property covered by its said mortgage. 

January 12, 1917, the date the pétition in bankruptcy was prepared 
and signed, Mrs. Gladwin, a sister of the bankrupt, who will be called 
the claimant, filed in the district court of Floyd county, lowa, a péti- 
tion to recover from the bankrupt some $450, alleged to be rent due 
her from him for certain land described in the pétition, which she al- 
leged was verbally leased by her to the bankrupt in December, 1914, 
for two years from March 1, 1915, and claimed a landlord's lien there- 
for under the lowa Code (section 2992), and an attachment enforcing 
the same upon the property covered by the petitioner's mortgage, al- 
leging that such property was used upon the land so leased by her to 
the bankrupt, during the term of such lease, Such action was com- 
menced by Mr. Lloyd as her attorney, who was also attorney for the 
bankrupt in procuring the adjudication in bankruptcy. No notice or 
summons of the pétition so filed was served upon the bankrupt; nor 
was the petitioner, whose mortgage was then of record in Floyd coun- 
ty, made a party to the suit, and it was never served with notice there- 
of. On the same day, January 12, 1917, Mr. Lloyd, as attorney for 
the claimant, procured from the bankrupt a writing, duly signed by 
him, admitting the debt and amount thereof as claimed by the claim- 
ant, filed the same in the state court as an appearance therein, con- 
senting to the jurisdiction of the state court to entertain the suit at 
that term, though the term had actually commenced at the time requir- 
ed by law, some days before, and a judgment by default was entered 
against the bankrupt on January 15, 1917, for the amount claimed by 
the claimant, and a landlord's writ of attachment was issued and levied 
by the sheriff of Floyd county upon the property covered by the peti- 
tioner's mortgage, which property was later sold under such attach- 
ment, and the proceeds arising therefrom brought into the court of 
bankruptcy in this proceeding. 

January 22, 1917, the claimant filed, or caused to be filed, in this 
proceeding a claim based upon her judgment so recovered in the state 
court for $474.90, and asked that it be allowed and established as a 
prior lien for rent upon the property covered by the petitioner's mort- 
gage, and that petitioner's claim be denied as a claim or lien upon 
the property so covered by its mortgage. The référée allowed the 
claim as prayed by the claimant, and denied the claim of the petition- 
er under its mortgage. 

Such in brief is a statement of the facts as shown hy the record, 
so far as deemed material, which are not disputed, except that both 
parties claim the prior right to the property covered by petitioner's 
mortgage. 

To the claim of Mrs. Gladwin is attached a letter of attorney by 
the claimant, appointing J. H. Lloyd as her attorney in fact, to act 
for and represent her in the bankruptcy proceeding. 

To such claim the petitioner objected for the reasons, among oth- 
ers: (1) That the judgment upon which the claim is based was fraud- 
ulently procured and entered in the district court of Floyd county 
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witliin four months immediately preceding the adjudication in bank- 
ruptcy, without notice to the petitioner, and is of no effect against it; 
(2) that said judgment is invalid as a lien upon or claim against the 
bankruiît estate, under section 67 of the P.ankruptcy Act (Act July 
1, 1898, c. 541, 30 Stat. 564 [Comp. St. 1916, § 9651]). That sec- 
tion provides : 

"Sec. 67f. Tliat ail levies, Judginents, attachments, or other liens, obtained 
throiigh légal proceedings against a person who is insolvent, at any tiine witli- 
in four niontlis prior to the flling of a pétition in bankruptcy against hini, shall 
be deemed null and vold in case lie is adjudged a tjankrnpt, and tlie projierty 
affected by the levy, judgment, attachment, or otlier lien shall be deemed whol- 
ly discharged and released from the same. • * * " 

See Collier on Bankruptcy, p. 1084 et seq. (llth Ed.). 

Under this section ail attachments and other liens recovered in 
any légal proceedings against the bankrupt within four months im- 
mediately preceding the adjudication in bankruptcy are annulled, 
and the property affected by any such lien is wholly discharged there- 
from. Clarke v. Larramore, 188 U. S. 486, 23 Sup. Ct. 363, 47 L. 
Ed. 555; Chi., B. & Q. R. Co. v. Hall, 229 U. S. 511, 33 Sup. Ct. 
885, 57 E. Ed. 1306; In re Richards, 96 Fed. 935, Z7 C. C. A. 634; 
In re Forbes, 186 Fed. 79, 108 C. C. A. 191 ; Cook v. Robinson, 194 
Fed. 785, 114 C. C. A. 505; In re United Motor Chicago Co., 220 
Fed. 772, 136 C. C. A. 378; Stone-Ordean- Wells Co. v. Mark, 227 
Fed. 975, 142 C. C. A. 433 ; In re Southern Arizona Smelting Co., 
231 Fed. 87, 145 C. C. A. 275. And see Casady & Co. v. Hartzell et 
al., 171 lowa, 325, 151 N. W. 97. 

As the claimant relies alone upon the judgment of the state court 
as establishing her lien upon the property covered by the petitioner's 
mortgage, as prior thereto, the objection of the petitioner challenges 
the validity of her claim at its foundation. 

That the lowa statute (Code, § 2992) gives a landlord a lien upon 
ail crops grown upon the leased premises, and other personal property 
of the tenant, not exempt from exécution, that has been used upon 
such premises during the term of the lease, if properly established, 
is not and cannot be successfully challenged ; but whether or not the 
judgment of a state court establishing such a lien against a bankrupt 
alone only one day before his adjudication, without service or sum- 
mons upon him, but upon his voluntary appearance and consent to 
the judgment and lien of the landlord, is valid as against a good-faith 
mortgagee of certain property of the bankrupt, duly made and re- 
corded nearly two years before the adjudication, who has had no op- 
portunity to challenge or contest such lien, is quite another question, 
and especially a judgment recovered under the circumstances shown 
by this record. 

The objection of the petitioner to the judgment of this claimant so 
recovered may not strictly reach to the question of the validity of a 
landlord's lien, regardless of the attachment or decree establishing 
^he same; but that question is not raised in this proceeding, and need 
not be considered. 

In Chi., B. & Q. R. Co. v. Flall, 229 U. S., above, it is said of sec- 
tion 67f of the Bankruptcy Act: 
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"Barring exceptioiial cases, wliicli are especially provided for, tlie policy of 
the [Bankruptcy] Act is to flx a four montlis period in whicti a créditer caanot 
obtaln un advantage over otlier ereditors nor a lien against ttie debtor's prop- 
erty. 'AH liens obtained by légal proceedings' witliin that period are declared 
to be null and vold." 

As the finding and order of the référée is based wholly upon the 
judgment of the state court, which jiidgment is annulled by section 
67 of the Bankruptcy Act, the order of the référée must be and is 
reversed, and the matters referred back to the référée for further 
proceedings not inconsistent with the vievvs herein expressed. 

It is ordered accordingly. 



THE ST. CHARLES. 

THE MONT OENIS. 

(District Court, E. D. Virginia. Deceinber 19, 1918.) 

Salvage ©=330 — Rescub of Stranded Steamship — Compensation. 

The steamsliip Mont Cfenis, with. a cargo of iron and valued at 
$2,000,000, in Septeniber 1917, on a voyage frora New York to MarseiUes, 
stranded near the Mediterranean coast of Spain, and in ansvver to her 
calls the steamer St. Charles, part of a convoy to MarseiUes, valued at 
$500,000, contrary to orders, came to her assistance and wlthin three 
houra released her wlthout danger. The St. Charles later rejoined her 
convoy. Being in the submarine zone, quick passage was désirable for 
both vessels. Ueld, that the St. Charles was entitled to a salvage award 
of iflS.OOO. 

In Admiralty. Suit for salvage by the Maru Navigation Company, 
owner of the steamship St. Charles, against the steamship Mont 
Cenis. Decree for libelant. 

Butler, Wyckoff & Campbell, of New York City, and Mr. Loomis 
and Hughes & Vandeventer, of Norfolk, Va., for libelant. 

Kirlin, Woolsey & Hickox and Mark W. Maclay, Jr., ail of New- 
York City, and Edward R. Baird, Jr., of Norfolk, Va., for respondent. 

Loyall, Taylor & White, of Norfolk, Va., for crew of the St. Charles. 

WADDILL, District Judge. About 6 o'clock on the morning of 
August 26, 1917, the Mont Cenis, a large ocean-going steamship, 
proceeding to MarseiUes, France, from New York, laden with steel, 
stranded on the Mediterranean coast of Spain, some 21/4 miles off 
Villaricos, and within the 3-mile territorial limits of Spain. The St. 
Charles was an old steamer, en route to Genoa, Italy, and formed part 
of a convoy of several ships bound to MarseiUes, and was valued at 
$500,000. The Mont Cenis was under réquisition by the French gov- 
ernment, which tended to reduce her market value at the time, but 
she was appraised at about $2,000,000. 

^The two ships left Gibraltar at approximately the same time, on the 
25th of August, 1917, and when about a half day's journey out, some 
150 miles from the place of grounding, a submarine was sighted, 
which quickly submerged. The Mont Cenis was equipped with a gun 

<S=3For other cases see eame topic & KEY-NUMBER in ail Kcy-Numbered Disests & Indexe» 
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mounted on her stem. While thus proceeding, the Mont Cenis 
stranded, and remained so from 6:30 in the morning until 9. She 
had been unable to secure assistance until the St. Charles responded 
to her call for help. The latter ship came alongside shortly after 9 
o'clock, planted anchors, and made fast to the Mont Cenis, and pulled 
her ofif the bar shortly before 12 o'clock. The total time consumed in 
this part of the service was less than 3 hours, and the time of actual 
pulling did not exceed 15 minutes. The wind was moderate, the sea 
smooth, and good weather conditions, generally favorable to the suc- 
cessful completion of the service, prevailed. No particular skiU was 
required, nor hazard nor danger incurred. The St. Charles, in mak- 
ing fast to the Monte Cenis, collided with her, and in attempting 
to clear herself, her hawser pulled out from the lug on the stern of 
the ship, and, becoming tant, raked along her rail, taking off a great 
part of the rail and poop deck, and, before the cable could be gotten 
clear, it caught in, and entwined itself in her propeller. This, how- 
ever, was later cleared, and, aside from the in jury to the rail and poop 
deck, no spécial harm resulted from the ships coming together. Their 
colliding was doubtless because of the existence of an unknown cur- 
rent, which could hâve been avoided, if its présence had been known 
to the navigators of the St. Charles. 

The libeiant laid much stress upon the présence of submarines, as 
evidenced by the one mentioned above. The court does not consider 
there was any danger from the one seen, or anything to indicate that 
others were présent, at and about the time of the collision. It is a 
fact that those waters were in the submarine zone, through which 
it was désirable vessels should pass quickly, though it was not likely 
much danger would happen to vessels navigating as close inshore as 
the Mont Cenis was. The place of stranding, also, was, by reason of 
the shifting sands of the beach, an undesirable place for navigation, 
and dangerous to vessels stranding there. 

After the Mont Cenis was released, each vessel continued its jour- 
ney, the St. Charles first rendering every assistance necessary and 
required, and she overtook and joined her convoy at 12 o'clock the 
next day, the time when she left her convoy the day before, to the 
time of overtaking it, being some 26 hours, and no actual time was 
lost by either vessel in reaching her destination. 

The services rendered by the St. Charles were entirely salvage. 
They were rendered promptly and intelligently ; the St. Charles leav- 
îng her convoy contrary to orders to perform the same. They were 
valuable to the salved ship, and considerately rendered when she had 
not been able to procure other assistance, and it was important alike 
to both vessels that they should be detained as short a time as pos- 
sible. 

Taking into considération ail the circumstances of the case, the 
large values involved, the urgency of the service, and the prompt- 
ness with which it was performed, an award of $15,000 would be fair 
to the St. Charles; and a decree to that efïect will be entered, upon 
présentation. 
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In re PFLEIGER. 
(District Court, S. D. New York. Deceinber 10, lOlS. On Further Hearing, 

December 17, 1918.) 

1. ALIENS <S=61 NATUEAI.IZATION — GERMAN SUBJECTS. 

An Alsatiau born before the cession of Alsace to Germany, wtio was 
a ehild at that time, and whose iiarents reiuained, and hence became 
German subjects, is not entitled to admission to citizensliip under Nat- 
uralization Act .Tune 29, 1906, § 4, fiar. Il, as added and amended by 
Act May 9, 1918, § 1 (Comp. St. 1918, § 4352), except by consent of tlie 
Président as therein provlded. 

On Furttier Hearing. 

2. Aliens <S=368 — Naturalization — Alten Exemies. 

Under the proviso in Naturalization Act June 29, 1906, § 4, par. 11, 
as added and amended by Act May 9, 1918, § 1 (Comp. St. 1918, § 4352), 
that aliens clas.sed thercln as alien enemies may be admitted to cltlzensMp 
by consent of the Président, wliere such consent is procured, no notice 
of the application Is required to be given to the Department of Labor. 

On application of Paul Pfleiger for naturalization. Granted. 

Henry C. Quinby, of New York City, for petitioner. 

The Chief Naturalization Examiner, for the United States. 

LEARNED HAND, District Judge. [1] This case présents the 
case of an application for naturalization by an Alsatian born before 
the cession of Alsace to Germany, but at that time a child. His parents 
did not remove to France in accordance with the provisions of the trea- 
ty between France and Germany, and by the cession to Germany they 
became subjects of the German emperor. This change in their alle- 
giance was efifected regardless of their will, and was the resuit of 
the enforced consent of their sovereign at that time. Regardless of 
the Personal feelings of the Alsatians, their status became so estab- 
lished, and they must be treated as German subjects until there has 
been some change in status which can be recognized by our courts. 

The petitioner is entitled to relief under the third proviso of par- 
agraph 11 as added to section 4 of Act June 29, 1906, c. 3592, 34 
Stat. 596, by Act May 9, 1918, c. 69, § 1 (Comp. St. 1918, § 4352),, 
upon consent granted by the Président, but it seems to me unques- 
tionable that this" is his only remedy. I shall therefore décline to act 
upon the présent pétition until peace has been declared. 

Hearing adjourned sine die. 

On Further Hearing. 

[2] Upon rehearing it appears that this applicant has now procur- 
ed the consent of the Department of Justice, acting with the authority 
of the Président, to his admission. The Department of Uabor sug- 
gests in opposition that no notice has been given to it as required 
under the first proviso to the eleventh paragraph of section 4 of the 

(S=>For other cases Bee same topic & KBY-NUMBER ia ail Key-Numbered Digests & Indexes- 
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Naturalization Act, as amended. It is, however, an error to suppose 
that such a notice is necessary in cases of Germans where the déc- 
laration was made after April 6, 1915. In such cases the Président 
alone may grant consent to the naturalization of an alien enemy 
under the third proviso of that section, and the inquiry précèdent to 
that consent must be conducted by the Department of Justice. As the 
Department of Labor has no duties to perform respecting such cases, 
it is obviously unnecessary that notice should be given to it, and, in- 
deed, to give such notice might présuppose the possibility of a dé- 
cision by the Department of Labor différent from the Department 
of Justice, an untoward resuit. The words in the third proviso, 
"foregoing exemption," mean the condition or exception set forth 
in the body of the eleventh paragraph, beginning with the words 
"unless he made," etc. The first proviso is attached both grammat- 
ically and in its meaning to this condition, but to nothing more. The 
third proviso reaches ail cases within the gênerai prohibition of the 
eleventh paragraph, except those included within the condition or 
exemption, but it does not reach those which are within the exclu- 
sive purview of the Department of Labor. 

There is, therefore, no need to give notice to the Department of 
Labor of applications made by alien enemies upon déclarations made 
after April 6, 1915, if they be Germans, or December 7, 1915, if they 
he Austrians. The petitioner will therefore be admitted. 
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ATCinSON, T. & S. F. KY. CO. v. WEEKS et al. 

(Circuit Court of Appeals, Fiftli Circuit. Deceinber 20, 1!>18.) 

No. 3220. 

Eailboads iS=3.j(2) — Foreign Coepobatioks — Liability to Suits — DOING 
Busi.N'ESs lA' State. 

A foreisu raltroiid €ompan5', not undertaking to do within the state 
ariy of tlio«e things for wliicli it is IneorporaH'd, altbougli having mana- 
gers in the state wlio direct its opérations iu otlier states, employiug 
<in],v the elericiil force necessar.v for that purpose and iising the mails and 
Interstate telegraplis in transmitting orders, is not to be regarded as 
doing that eharacter of business which ronders it sub.i(K-t to personal 
judgment in the courts of the state for a tort conunitted in anotlier state. 

Appeal from the United States District Court for the Western Dis- 
trict of Texas ; William R. Smith, Judge. 

Suit by the Atchison, Topeka & Santa Fé Railway Company against 
J. F. Weeks and others. Decree for défendants, and complainant ap- 
peals. Reversed. 

For opinion below, see 248 Fed. 970. 

A. H. Culwell, of El Paso, Tex., and J. W. Terry, of Galveston, Tex. 
(Terry, Cavin & Mills, of Galveston, Tex., Turney Culwell, Holliday 
& Pollard, of El Paso, Tex., and Robert Dunlap, of Chicago, 111., on 
the brief), for appellant. 

George E. Wallace, of El Paso, Tex. (Weeks & Owen, of El Paso, 
Tex., on the brief), for appellees, 

Before PARDEE, WALKER, and BATTS, Circuit Judges. 

BATTS, Circuit Judge. The suit was b}' appellant to restrain col- 
lection of a judgment by default of a court of Texas upon a cause 
of action arising in tort in California. The pertinent facts are; 

The appellant company, not a Texas corporation, has Unes of rail- 
road in a number of states, including Oklahoma, New Mexico, and 
Arizona. It has no line in the state of Texas. It formerly operated 
a line into El Paso, Tex., under a lease. The Railroad Commission not 
giving its necessary approval, the lease was not renewed. It has no 
permit to do business within the state, and has complied with none 
of the laws with référence to the doing of business by foreign corpo- 
rations. It is incorporated to operate a railroad, and could not secure 
a permit to do business within the state. R. J. Parker, upon whom 
service was had, is the gênerai manager of the appellant's Western 
lines. He directs the opération of the appellant's railroads by letters 
and telegrams to its officers and agents from his office at Amarillo, Tex. 
He is chief operating ofïicer of the Pan Handle & Santa Fé Railway 
Company, and is required to maintain his office, as such, under the 
laws of the state of Texas, at Amarillo. As a matter of convenience, 
he directs from that point the opérations of the Western lines of the 
appellant, the lines lying outside the state, but Connecting at the state 
line with the Pan Handle & Santa Fé. Appellant's gênerai superintend- 

(|z:3For other cases see same topic & KEY-NUMBBR ia ail Key-Numbered Digests & Indexes 
254 F.— 33 
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ent, trainmaster, gênerai foreman, and mechanical superintendent are 
also at Amarillo. Thèse officers maintain their résidences at that place, 
and assist in directing the opération outside of the state of appellant's 
lines under their jurisdiction. The gênerai manager and other officers 
hâve the necessary clérical force at Amarillo. Appellant does not own 
and maintain a raiWay extending to Amarillo, and does not maintain 
any local agent at that place, or hâve any office or agency there, or else- 
where in the state, except as stated. The principal offices of appellant 
are not in Texas. 

The holding of the trial judge that jurisdiction over appellant could 
not be based on the relations between it and the Pan Handle & Santa 
Fé Railway Company is sustained by Peterson v. C, R. I. & P. Ry. 
Co., 205 U. S. 364, 27 Sup. Ct. 513, 51 L. Ed. 841. The matter for 
détermination is the validity of a judgment by default upon service 
of citation upon R. J. Parker, manager. 

A suit for damages for personal injuries is a transitory action, cog- 
nizable in the courts of any state in which the défendant may be found. 
A corporation, foreign to a state, may so suhject itself to the jurisdic- 
tion of the state as to place itself, with référence to such an action, in 
the same position as an individual. This may resuit from the estab- 
lishment in the state of the main office of the corporation, and the dis- 
charge there of the principal corporate functions, or from doing busi- 
ness therein in such a way and to such an extent that it will be held 
to be présent within the state. With référence to the proposition last 
made, in the case of People's Tobacco Co. v. American Tobacco Co,, 
246 U. S. 79, 38 Sup. Ct. 233, 62 L. Ed. 587, Ann, Cas. 1918C, 537, it 
is said: 

"The gênerai rule deducible from ail our décisions is that the business musT 
be of such nature and charaeter as to warrant the inference that the cor- 
poration has subjected Itself to the local jurisdiction, and Is by its duly 
authorlzed officers or agents, présent within the state or district where service 
Is attempted." 

In connection with this rule it is said: "Each case dépends upon 
its own facts." When such a statement may be made, a doubt arises 
as to whether that which is spoken of as a rule has been properly char- 
acterized. 

While the formulated légal principles are too indefinite to be very 
useful, the adjudicated cases indicate the judicial trend. In the case 
of Peterson v. Chicaeo, Rock Island & Pacific Ry. Co., 205 U. S. 364, 
27 Sup. Ct. 513, SI L,. Ed. 841, it washeld that the fact that the de- 
fendant railroad company owned stock in the local subsidiary com- 
pany, that its officers were the officers of the subsidiarj^ company, and 
that the lines of the local company connected with its Unes,' did not 
bring it "into the state in the sensé of transacting its own business 
there." 

It is also established that the continued practice of advertising its 
wares in a state, and the maintenance of a staff of soliciting agents, 
does not subject a corporation to the local jurisdiction for the purpose 
of service of process (Green v. C, B. h Q. Ry. Co., 205 U. S. 530, 27 
Sup. Ct. 595, 51 L,. Ed. 916) ; although, if the agents hâve authority 
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to receive payment and checks or drafts on behalf of the company, and 
to take notes payable and collectible at banks in the state, it is doing 
business in such a way as to subject it to process (International Har- 
vester Co. v. Kentucky, 234 U. S. 579, 34 Sup. Ct. 944, 58 h. Ed. 1479). 

It is well established that, when acting- under the laws of the state 
with référence to foreign corporations, such a corporation secures a 
permit, and désignâtes agents upon whom service may be had, it sub- 
jects itself, in ail respects, to the jurisdiction of the courts of the state 
as to any business covered by its permit; but it is doubted if such dés- 
ignation of an agent for service constitutes a subjection of the corpo- 
ration to the courts of the state with référence to business or trans- 
actions outside the state, and not within the permit. By making ap- 
plication for the permit to do business, and receiving it, the corpora- 
tion clearly defines the extent to which it suhjects itself to the state 
jurisdiction. This limitation would no longer be applicable if it acted 
iaeyond the permit given. The résidence within the state of the gov- 
erning officers of the corporation does not constitute présence of cor- 
poration. 

The doing of business which is entirely incidental to the main busi- 
ness, especially if it be Interstate in its character, wiU not évidence 
an intention of the corporation to subject itself to the local laws. This 
may extend even to the maintenance of offices within the state, and 
the employment of such clérical help as may be necessary, without 
having such effect. Green v. C, B. & Q. Ry'. Co., 205 U. S. 530, 27 
Sup. Ct. 595, 51 L. Ed. 916. 

In determining whether appellant has subjected itself generally to the 
jurisdiction of the Texas courts, may be considered : 

(1) The business of the Atchison, Topeka & Santa Fé Railway Com- 
pany is the opération of a railroad. It had no authority to operate a 
railroad in the state of Texas. It could acquire no such authority. The 
laws specifically inhibit the opération of a railroad within the state 
by a corporation not chartered by the state. 

(2) It made no efïort to secure a permit to do business as a foreign 
corporation, and made no effort to comply with the laws relative to 
foreign corporations. When it ceased to do business through the op- 
ération of a leased line, the state authorities would not permit a re- 
newal of the lease. The state has taken no steps to compel compli- 
ance by the company with the laws aflfecting foreign corporations. 

(3) The gênerai manager and other officers of the corporation had 
their offices at Amarillo, Tex. From that point they directed the op- 
ération of the railroad outside the state. The power which they ex- 
ercised had ail its efifect outside the state. That which was done by 
them in the state was not unimportant, but was purely incidental to the 
business for which the company was chartered, and which was conduct- 
ed exclusively in other states. Thèse incidental duties were performed 
by transactions interstate in their character, ail orders being transmit- 
ted across the state line. 

(4) The principal corporate functions of the corporation were per- 
formed at its gênerai offices in another state by its controlling officers. 

(5) The employment and payment of clerks at Amarillo could hâve 
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no effect not resulting from the employment and payment of officers. 
In the cases of Green v. C, B. & Q. Ry. Co., and People's Tobacco Co. 
V. American Tobacco Co. there were local employés and clerks hired 
and paid, and who worked within the state. 

(6) The appellant corporation had no permit from the state of Texas 
to do the character of business which was donc, nor was there any law 
which would hâve required or authorized the issuance of such permit. 
That which was done was within the rights of the corporation and of 
the persons who represented the corporation, as citizens of the United 
States. The state of Texas could not hâve prevented the doing of 
that which was done, and could not hâve regulated the manner in 
which it was done, and had no right to impose any burdens or duties 
or obligations or incidental liahilities as the resuit of that which was 
done. 

(7) There are no facts evidencing an intention on the part of the rail- 
way Company to subject itself tO' suit within the state of Texas on a 
cause of action arising outside the state, or with référence to any 
matter or thing other than the conduct of its offices at Amarillo. There 
is no fact evidencing an intention on the part of the railway company 
to transfer its citizenship and its corporate existence from the state of 
its incorporation to the state of Texas. 

The conclusion is reached that, where a corporation is not under- 
taking to do within the state any of those things which it is incorpo- 
rated to do, the only business done within the state being by managers 
who give direction for the opération of the business of the corporation 
in other states, using only the necessarj^ clérical force to that end, and 
utilizing the United States mails and Interstate transportation in the 
conveyance of directions, the corporation is not to be regarded as doing 
that character of business which would be équivalent to the présence 
within the state of the corporation, and which would be the essential 
basis for a personal judgment against the corporation within the state 
for a tort committed in another state. 

It is recognized that the correctness of the conclusion is not free 
from substantial doubt. It can he insisted that the négative of the 
proposition is supported by the authorities. Such rulings as hâve been 
made in the state of Texas are contrary to the conclusion reached, 
though the Suprême Court has not passed upon the matter. Railway 
Co. v. Chisholm (Tex. Civ. App.) 180 S. W. 58. Basing his rulinglarge- 
ly upon Washington & Va. Ry. Co. v. Real Estate Co., 238 U. S. 185, 
35 Sup. Ct. 818, 59 L,. Ed. 1262, the trial judge, in an able opinion, has 
forcibly presented the opposite view. The following cases, and a num- 
ber of state cases, may be cited in support of his judgment : St. L- S. 
W. Ry. Co. V. Alexander, 227 U. S. 218, 33 Sup. Ct. 245, 57 L. Ed. 486, 
Ann. Cas. 1915B, 77; A., T. & S. F. Éy. Co. v. Sowers, 213 U. S. 55, 
29 Sup. Ct. 397, 53 L. Ed. 695 ; Western Eif e Indemnity Co. v. Rupp, 
235 U. S. 261, 35 Sup. Ct. 37, 59 L. Ed. 220. 

It is believed, however, that the weight of authority from the gov- 
erning court sustains the conclusion herein reached. In the case of 
People's Tobacco Co. v. American Tobacco Co., supra, the Suprême 
Court denied the jurisdiction of the state court, although at that time 
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ihe compan)^ was selling goods in I,oiiisiana, where the service was 
had, to jobbers, and sending its drummers into that state to solicit 
orders of the retail trade, the charges heing made by the jobbers against 
the retailers, and it was also carrying out a decree of dissolution under 
the Sherman Anti-Trust Act (Act July 2, 1890, c. 647, 26 Stat. 209). 

The case of P. & R. R. R. Ce. v. McKibbin, 243 U. S. 264, 37 Sup. 
Ct. 280, 61 1,. Ed. 710, was instituted by McKibbin in the Southern 
District of New York ; service being had on the président of the com- 
]>any while passing through New York. McKibbin was a brakeman in 
one of the New Jersey freight yards of the défendant, a Pennsylvania 
corporation. No part of the railway line was located in New York. 
It sent into that state, however, loaded freight cars, which were re- 
turned by Connecting lines; tickets were issued in New York, good 
over the Connecting lines and that of plaintiff in error. At various 
places on the terminal ferry at New York are signs bearing the name 
"Philadelphia & Reading," "P. & R.," or "Reading," and in the New 
York téléphone directory are the words : "Phila. & Reading Ry. Ft. W.. 
23d St. Chelsea, 6550," The Suprême Court held that the company 
was not doing business in New York under such circumstances as to 
give the courts of New York jurisdiction to render a personal judg- 
ment. 

In Toledo R. & L. Co. v. Plill, 244 U. S. 49, 37 Sup. Ct. 591, 61 L'. 
Ed. 982, suit was filed in a New York court to recover on bonds is- 
sued by the Toledo Company, an Ohio corporation. Service was had 
upon the directors and vice président of the company residing in New 
York. The corporation had issued its bonds and secured them by 
mortgage ; the United States Mortgage '& Trust Company of New 
York being trustée. They were delivered to that company to be cer- 
tified, and they were subject to registry and hecame due and payable 
at the office of the company in New York, where the semiannual in- 
terest was also payable. Prior to 1909, when the company defaulted, 
the bonds and coupons were paid at the office of the commercial firm 
in New York representing the company for that purpose. It was 
held that the company was not doing Inisiness in New York in the 
sensé v/hich would authorize a personal judgment in the courts of 
that State. 

In Green v. C, B. & Q. Ry. Co., 205 U. S. 530, 27 Sup. Ct. 595, 51 
E. Ed. 916, the plaintiff brought an action in a United States Circuit 
Court of Pennsylvania to recover damages for personal injuries in 
Colorado. The eastcrn point of the defendant's line of railroad was 
Chicago, the track extending wcstward. It was incorporated to carry 
freight and passengers, and to operate a railroad for that purpose. To 
solicit freight and passenger traffic, the person upon whom service was 
had was employed at Philadelphia, where he rented an office, and where 
he was advertised as district freight and passenger agent. Clerks were 
employed under him, and reports were made to him by traveling freight 
and passenger agents, who acted under his direction. The court says : 
"Ils validity [the .service] dépends upon whellior the corporation was doing 
businesK in tliat, district in snt-h a manner and to sTich au extent as to warrant 
the inference that tlu-ougli its agents it was présent there. * * * Willi- 
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ont iindertaking ta formulate any gênerai rule dofining what transactions 
wlU eonstitute 'doing business,' in the sensé that liahility to service is incurred, 
we think that this is not enough ta bring the défendant within the district 
so that pi'ocess can be sei-ved upon liim." 

This case would seem to amply Avarrant the conckision reached here- 
in. Many additional cases, which seem to support the conclusion 
reached, include Goldey v. Moming News, 156 U. S. 519, 15 Sup. Ct. 
559, 39 L. Ed. 517; Conley v. Mathieson Alkali Works, 190 U. S. 406, 
23 Sup. Ct. 728, 47 h. Ed. 1113; Peterson v. C, R. I. & P. Ry. Co., 
205 U. S. 364, 27 Sup. Ct. 513, 51 L. Ed. 841. 

When the law is so doubtf ul in its terms or its application, there can 
be no impropriety in considering in its development the public pohcy 
involved. As applicable to railroad corporations, the récognition of a 
right to sue for damages for injuries in any place other than in the 
State of the injury is of very questionable policy. While the rule may 
be justified as to an individual on account of the ease with which the 
right to recover might otherwise be defeated, no such reason exists as 
to a railroad, whose résidence and business are permanently localized. 
Manifestly, there are many advantages in trying such a case where 
the cause of action arises. The law of the cause of action is the law 
of the place. It may be assumed that the courts of the state can more 
satisfactorily administer the laws of the state than can the courts of 
any other state. The expense incident to a trial would usually be 
materially less at the place of the tort than elsewhere. The imposition 
upon a state of the expense of maintaining courts to try causes in 
which the state has no interest would be difficult to justify. The main- 
tenance of the judicial machinery involves no light burden. Man}' of 
the States, including Texas, hâve been unable to provide adéquate ma- 
chinery. No good reason could probably be made to appear why her 
overworked courts should be compelled to carry any part of the bur- 
dens of other states. Considérations of this character are manifestly 
more for the législative than the judicial department, but they cannot 
be entirely ignored when the weights of two opinions are so nearly 
equal. 

The judgment is reversed; the cause is remanded, with instructions 
to enter a decree in favor of the appellant, perpetually enjoining the 
défendant, as prayed in the bill. 

Reversed. 
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FLOWERS V. BUSH & WITHKRSPOON CO. 

(Circuit Court of Appeals, Tiftli Circuit. Deceinber 17, 1918.) 

No. 3248. 

1. Evidence <®=5l51(l) — Witnesses <S=>24()(4) — IDxamination — Leading Ques- 

tions. 

It was propor to refuse to allow défendant as a witnesa to answer a 
leading question calllng for undisclosed state of mind of défendant upon 
a subject-inatter which was vital to tlie case and uiion wliicli it was 
imiK)ssil)le to contradict him. 

2. Gaming iS=3l2 — Gaming Contkacts. 

Tlie uneommunicated intention of eltlier party to a eontract for tlia 
sale of cottoii for future delivery, tliat no cotton was to lie actually do- 
livered, will not establisli tlie ganilng character of the transaction, and it 
niust appear that tlie parties niutually, either expressly or impliediy, un- 
derstood no delivery was to be niade or accepted. 

3. Evidence iS=>134 — Similar Transactions — ^Intent — Gaming Contràcts. 

In an action for breach of a eontract to sell cotton for future delivery, 
whlcli défendant contended \vas a gaming eontract, in that no actual 
delivery was eonfcniiilated, évidence tbat similar contràcts were settled 
on a nionetary basis by paynient of ditîerence between eontract and 
niarket price, held inadmissible; snch évidence not sliowing intent. 

4. Gaming <S;=34i)(o) — Coxtuacts — Evidence. 

In an action for breach of a eontract for the future deliverj' of cotton, 
évidence hcUl to M-arrant a flnding tiiat the eontract was not a gaming 
eontract. 

5. Principal and Agent ©=>110(1) — Authority of Agent — Burden of Pboof. 

Hefendant, who relied on the eaneellation of a eontract by plaintift's 
af;ent, luis the burden of provins tlie authority of tlie agent. 

6. Principal and Agent ig^ollKl) — Auti/ority op Agent — Scope. 

Authority of an agent to make a eontract does not imply authority to 
cancel it. 

7. Principal and Agent ©=3lll(3) — Authority of Agent — Scope. 

That plaintiff's agent accepted settlement of one eontract for the fu- 
ture delivery of cotton, on paynient of the légal measure of damages 
after breach, does not establish the ogent's authority to cancel another 
eontract. 

8. Trial iS;:::34S — Evidence — Exclusion. 

Exclusion of évidence inadmissible for the purpose for whlch it was 
offered is proper, though évidence was admissible on another tlieory. 

In Error to the District Court of the United States for the West- 
ern District of Texas ; Duval West, Judge. 

Action by the Bush & Witherspoon Company against Félix A. 
Flowers. There was a judgment for plaintifif, and défendant brings 
error. Aiîirmed. 

L. T. Williams and N. B. Williams, both of Waco, Tex., for plain- 
tifif in error. 

J. D. Williamson, of Waco, Tex., for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. This was an action in the District Court 
for the breach of two contràcts for the purchase and sale each of 

igx^îFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digcsts ê Indexes 
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100 baies of cotton for future delivery. The plaintiff in error, de- 
fendant in the District Court, was the seller, and défendant in error, 
plaintiff in the District Court, was the purchaser. The breach 
was alleged by the plaintiff to hâve consisted in the failure of the de- 
fendant to deliver the cotton, as called for by the two contracts. The 
défendant set up as a défense to the first contract (that of May 11, 
1916) the Texas statute (articles 538 and 539, Pénal Code), which 
prohibits the making of contracts where no actual dehvery of the cot- 
ton is contemplated hy the parties, and to the second contract (that of 
June 21, 1916) that it was canceled by the agent of the purchaser short- 
ly after it was entered into by the parties. The District Judge di- 
rected a verdict for the plaintiff, under both of the contracts, for the 
amount of the différences between the contract priées and the mar- 
ket priées at the dates of the respective deliveries. The court held 
that there was no évidence that at the time of entering into the first 
contract the parties to it intended to enter into a wagering or gambling 
contract, and that there was no évidence that the plaintiff's agent, 
Hooper, who it was contended had agreed to the cancellation of the 
second contract at defendant's request, had any authority from the 
plaintiff to make such an agreement. 

[1,2] The plaintiff in error complains of the action of the District 
Judge in refusing to permit him as a witness in his own behalf to an- 
swer this question : 

"Mr. Flowers, was it yoiir intention, at the time j'ou made the tirst con- 
tract with Mr. Hooper, that actual cotton was to be delivere<l?" 

The grounds of objection were that the question was leading, and 
because the secret intention of one party, not expressed to the other, 
was immaterial, The witness would hâve answered, if permitted, 
that it was not his intention, at the time he made the first contract, 
to deliver actual cotton tO' the plaintiff. The District Court properly 
exercised its discrétion in refusing to permit the witness, who was a 
party and solely interested in the resuit, to answer a question which 
suggested the answer desired by counsel, and which called for an un- 
disclosed state of mind of the witness upon a subject-matter which 
was vital to the case, and upon which it was not possible to contra- 
dict him. It is not clear that the expected évidence was compétent, 
had the question been properly framed. The issue was whether the 
parties to the trade, when it was made, contemplated that there was to 
be an actual future delivery of the cotton. Anything said or done by 
either party, brought home to the other party, which reflected his inten- 
tion as to delivery, would undoubtedly be material. The offer did not 
go to this extent. The uncommunicated intention of either or both par- 
ties would fall short of showing a gambling transaction. It must 
hâve appeared that the parties, mutually, either expressly or impliedly 
understood that no delivery was to be made or accepted. Showing 
a secret intent upon the part of one was not even compétent as a 
step to show such a mutual understanding. 

[3] The plaintiff in error also complains of the District Judge's 
refusai to permit his witness, H. S. Hooi>er, to answer this question; 
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"You setlled tliose contracts [refei-riiii; to cdntiMcts witli othei's similar to 
those with deïoiidantl on a iiioney basis, dld you notV" 

The witness, if permitted, would hâve answered that on soiiie con- 
tracts made with i)laintiff for the delivery of cotton in the fall of 
1916, when the sellers did not deliver the cotton, they made settle- 
ments with plaintiff by paying the différence in money betwcen the 
contract price and the market price at the time of delivery. Another 
question of the same purport went to spécifie instances. The offer 
went no further than to show that, in instances where the seller had 
breached his contract by failing to deliver, the right of action for 
such breaches had been liquidated, without suit, upon the basis of the 
légal measure of damage for such breaches. The évidence did not 
tend to illustrate the intent of the parties when the contract was made, 
and it is only the then intent not to make and receive delivery that the 
Texas statute inhibits. If the similar instances had shown an intent 
not to make and receive delivery, they might hâve served to illustrate 
the mtent in the instant case ; but they did not. They only tended 
to show what transpired long after the making of the trades, and not 
what was in the minds of the parties when they entered into the 
trades. 

[4] The plaintiflf in error also complains that a verdict was direct- 
ed against it upon the first contract. We think the testimony of the 
plaintiff in error himself is convincing that lie contemplated making 
deliveries under this contract, unless providentially hindered by storms 
or crop failure. His unwillingness to trade until assured by Hooper 
that he would be entitled to liquidate his contracts, in the event of such 
providential interférence, on a money basis, only goes to show that 
deliveries were contemplated, barring such disasters. The language 
and conduct of the plaintiff in error are satisfying that he intended 
to deliver the cotton, and traded on the basis of his expected abiUty 
to procure the cotton for such delivery. 

[5-8] The plaintiff in error lastly complains that the court directed 
a verdict against him upon the cause of action based on the second 
contract. As to this contract, the plaintiff in error set up its alleged 
cancellation by agreement between défendant in error's agent, Hooper, 
and himself, shortly after it was made. Hooper denied such agree- 
ment. The District Court determined the issue upon the ground that 
Hooper was not shown to hâve been autîiorized by défendant in error 
to cancel. The record very clearly shows that Hooper could only make 
contracts for défendant in error after having been specifically au- 
thorized in each instance. It also shows that Hooper did not make 
the contract sued on for his principal, ynless delivery of an already 
signed paper evidencing it, to the plaintiff in error, is to be so consid- 
ered. There is a conflict as to whether or not Bush made the con- 
tract over the téléphone, but no évidence that Hooper made it, other- 
wise than as stated. There is no évidence of Hooper's authority 
to cancel, unless it is to be implied from the authority to make, or 
from his actually having made, the contract. Both failing to be 
shown, and the burden being on the plaintiff in error to show the au- 
thority of the agent, the défense fails. Nor does authority to make 
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a contract imply authority to cancel it. Ye Seng Co. v. Corbitt (D. 
C.) 9 Fed. 4''3. 

Plaintiff in error, however, contends that, if the District Court had 
permitted the witness Hooper to answer as to his having settled with 
parties, who had breached other similar contracts for his principal, 
there would hâve been évidence of his authority to cancel. The dis- 
tinction between authority to bind his principal by accepting for him 
the légal measure of damage after breach, and releasing the seller, 
before breach, gratuitously, is obvious. Again, the évidence exclud- 
ed was not ofïered by the plaintiff in error in support of the authority 
of Hooper to cancel the second contract, but to support the plaintiff 
in error's contention that the first contract was a gambling transac- 
tion. The District Court could not be criticized for excluding it for 
the only purpose for which it was offered, because it is now contend- 
ed it might hâve been material for another différent and undisclosed 
purpose. 

We think the court properly ruled on the questions of évidence, and 
properly directed a verdict for the plaintiff upon both contracts sued 
on, and the judgment is affirmed. 

Affirmed. 



UNITED STATES v. GREAT NORTHERN RT. CO. 

(Circuit Court of Appeals, Ninth Circuit. December 2, 1918.) 

No. .3165. 

1. Public Lands ©=581(1) — Raii-boad Gbant — Land Subject to Sélection 

AS Lieu Land. 

Ttie right of a railroad company to seleet indenmity land on any public 
Bonmineral land to whicli no adverse olaim liiis attaelied at ttie tiine of 
sélection does not extend to land ttien oceupied by a qualifled settler as 
a homestead, although, tlie land being uusurveyed, no filiug bas been 
made. 

2. Public Lands ®=381(3) — Suit to Annul Patent — Lieu Lands. 

The proviso to Act Marcli 2, 1S06, § 1 (Comp. St. 1916, § 4901), that 
no suit shall be brought to recover lands patented in lieu of other iands 
lost by the grantee through failure of the government to withdraw the 
same from entry, is a curative provision, and does not apply to lands pat- 
ented after its enactment. 

3. Public Lands <®='120 — Suit to Cancel Patents — Parties. 

The United States may maintain.a suit to cancel a patent to land 
erroneously issued, although the benefic-lal interest in the land has be- 
come vested in another. 

4. Courts <s=356 — Fedbbal Courts — Appeal — Record. 

A bill of exceptions is not required on appeal in equity cases, under 
equity rule 75 (198 Fed, xl, 115 C. C. A. xl), but only a condensed state- 
ment of the évidence, approved by the court or judge. 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

Suit in equity by the United States against the Great Northern 
Railway Company. Decree for défendant, and the United States ap- 
peals. Reversed. 

<g=»For other cases see same topic & liEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 



UNITED STATES V. GKEAT NOKTHEEN RY. CO. 523 

Robert C. Saunders, U. S. Atty., and Ben L,. Moore and Edwin H. 
Flick, Asst. U. S. Attys., ail of Seattle, Wash. 

F. V. Brown, F. G. Dorety, and R. J. Hagman, ail of Seattle, Wash., 
for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. This is a suit to cancel a patent 
issued to the Great Northern Railway Company by the United States 
for the land in controversy, . on the ground of alleged inadvertence 
and mistake of the Land Department in issuing the same. The land 
in question was selected in lieu of land which the St. Paul, Minne- 
apolis & Manitoba Railway Company relinquished to the United 
States in pursuance of the Act of Congress of August 5, 1892, c. 
382, 27 Stat. 390. The défendant is the successor in interest of the 
St. Paul, Minneapolis & Manitoba Railway Company. The lands 
subject to sélection are described by the act as — 

"nonmineral public lands, so classitied as noiimineral at the titne of actual 
governinent survey whicli has been or shall be luade, of the United States net 
reserved and to which no adverse right or claim shall hâve attached or hâve 
been initia ted at the time of the maklng of sueh sélection lying within any 
State into or through which the railway owned by said railway com- 
Iiany ruus, to the extent of the lands .so relinquished and released." 

The St. Paul, Minneapolis & Manitoba Railway Company, under the 
act, was entitled to make sélection f rom surveyed or unsurveyed lands ; 
but, in case such sélection was from unsurveyed lands, it was required 
to designate the lands with reasonable certainty, and was further re- 
quired to file a new sélection list describing the tracts selected ac- 
cording to survey within three months after the survey and plats 
thereof had been filed in the local land office. Sélection was made 
by such railway company of the land in dispute May 5, 1902, and ad- 
justment was made according to the public survey February 23, 1907; 
the plat of survey having been fîled February 6, 1907. On April 13, 
1908, patent was issued by the land office to the défendant herein as 
successor in interest to the St. Paul, Minneapolis & Manitoba Rail- 
way Company, and the légal title now stands in the name of the pat- 
entée. 

[1] The évidence shows quite satisfactorily that one L. C. The- 
bo settled on the land in dispute some time prior to March, 1902, 
claiming it as a homestead, and continued to live there for 2 or 2^/^ 
years. Thebo was a native of Michigan, and was otherwise qualified 
to enter the land as a homestead. In 1904 Hugh H. Boggs settled on 
the same land, claiming it as a homestead, and continued to live there 
until August 18, 1906, when he sold his rehnquishment to Edmund 
Magner, who entered the land at the land office as his homestead, 
and has continued to réside thereon and to claim and improve the 
same as such ever since. The record at the local land office shows 
that Magner entered the land February 6, 1907, alleging settlement 
April 18, 1904. The papers in the Magner application did not reach 
the General Land Office until after the issuance of the patent to the rail- 
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way conipany, and on June 1, 1909, the Commissioner rendered a dé- 
cision adverse to Magner, on the ground that he did not allège set- 
tlement until August 18, 1904, which was subséquent to the railway 
company's sélection. The action of the Commissioner was affirmed 
by the Department January 22, 1910. Magner was, however, notified 
that— 

"If, as a matter of fact, tlie land was occiipled ]i.y a sottler at the time of 
the company's sélection, an allégation to that effect. dul.y verified, woiilil 
furnisli the basis for a hearing to détermine tlie actual status of the land at 
the tinie of its sélection by the com]iany." 

The requisite papers having been iîled, a hearing was ordered by 
the Commissioner, which was set by the local land office for January 
9, 1911, and notice was given to the parties interested. The hearing 
resulted in a décision by the local officers favorable to Magner, and 
this was confirmed by the Commissioner May 12, 1911. On the ,same 
day demand was made upon the railway company for a reconveyance 
of the land to the government. 

The basis of the suit is inadvertence and mistake on the part of the 
Land Department in issuing the patent to the railway company, when 
it is alleged that the land was at the time of the railway company's 
sélection occupied by a qualified settler. This brings upon the record 
the question for considération whether the sélection was valid and 
should be sustained as against the claim of the settler, or in this case 
the claim of Magner, who bas succeeded to the right of the settler. 
The question is not new, or one of first impression with the fédéral 
courts. Without attempting to trace the history of the judicial so- 
lution of the inquiry, it will suffice to refer to a few of the leading 
cases of the Suprême Court dealing with the subject. 

Preliminarily, it should be stated that, both under the pre-emption 
law and under the homestead \a.\v, after the act of 1880, the right of 
the settler was initiated by settlement. St. Paul, Minn. & Man. Ry. 
Co. V. Donohue, 210 U. S. 21, 31, 28 Sup. Ct. 600, 52 L. Ed. 941. 
And it has been further held that, if either a pre-emption or home- 
stead right had been initiated before lieu sélection was made, the par- 
cels to which the right attached were not subject to appropriation 
as indemnity lands. Osborn v. Froyseth, 216 U. S. 571, S77, 30 Sup. 
Ct. 420, 54 L. Ed. 619. The court, answering the contention that the 
mère fact that there was no record of the homestead claim when the 
lieu sélections were made was enouffh to give efficacy to the sélec- 
tions, and to vest the légal title under the patent thereafter issued, 
said: 

"If at that date this land was actually occupied by one qualified under the 
law, who Iiad entered and settled thereon before that time. with the intent 
to claim it as a homestead, tlie land had ceased to be public land and as such 
subject to sélection as lien land." 

In the Donohue Case, the court further specifîcally held that (quot- 
ing f rom the syllabus) : 

"Under the I^nd Grant Act of AuRust 5, 1S92 (27 Stat. ,';no, c. 382), the 
right of the railway company to sélect indemnity lands, uonmineral and not 
reserved, and to which no adverse right or (aaim had attached or been lui- 
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tiated, does not include land wliicli hnd been entered in good faith by a 
homesteader at the time of the suiH>letiieiitar.v sclectUni, and on a relinqnlsli- 
nient being properly filed by the homesteader the hind becomes opeu to settle- 
ment and the rallway c-ompaiiy Is iiot entitled to the land under a sélection 
flled prior to such relinquislnnerit." 

To the same effect is Osborn v. Froyseth, supra, wherein it is fur- 
ther said that: 

"With respec't to the 'lieu lands,' as they are ealled, tlie right was only a 
float, and attaelied to no s[)ecific tracts until the sélection was actually made 
in the manuer prescribed." 

See, also, Sjoli v. Dreschel, 199 U. S. 564, 26 Sup. Ct. 154, 50 L. 
Ed. 311. 

If, therefore, the Land Department issued the patent to the rail- 
way Company, throtigh inadvertence and mistake respecting the fact 
of its being entitled thereto, when in reality there was a qualified 
settler upon the land when sélection and supplementary sélection 
were made, the suit would lie to cancel the patent. The proof, as 
we hâve previously indicated, shows quite clearly that the land in 
dispute was so occupied by a qualified settler, and it foUows that 
the railway company's sélection never attached, and it was never 
entitled to the patent. 

[2] It is, however, strenuously insisted that complainant's right of 
action is precluded by the Act of Congress of March 2, 1896, c. 39, 
§ 1, 29 Stat. 42 (Comp. St. 1916, § 4901), wherein it is provided that— 

"No suit shall be brought or maintalned, nor sliall rccovery be liad for 
lands or the value thereot, that \vere certified or patented in lieu of other 
lands covered by a grant which were lost or relin(iuished by the grantee in 
conséquence of the failure of the governiuent or ittj ottlcers to withdraw the 
same from sale or entry." 

This is a curative statute, rather than one of limitations, and, if it 
had prospective efïect, the présent case would corne directly within 
its letter and spirit. It has been recently decided, however, by the 
Suprême Court, in the case of United States v. St. Paul, Minneap- 
olis & Manitoba Railway Co., that it has no such effect. No. 73, 
O'ctober Term, 1917, 247 U. S. 310, 38 Sup. Ct. 525, 62 L. Ed. 1130. 
That case is analogous on its facts to the présent case, and is, without 
question, controUing hère. The holding of the court is that the 
proviso was not a bar to that suit, "brought to annul a patent ap- 
plied for and issued long after its enactment." So was the patent in 
the suit at bar issued long after the enactment of the statute. The 
issuance was on April 13, 1908. It would be a work of supereroga- 
tion for us to attempt to elaborate upon the exhaustive opinion of 
the Suprême Court, and we need but to refer to it for the reasoning 
upon which it is based. 

[3] Some question has been made as to whether this is a suit for 
the benefit of Magner, or one in the right of the United States. Mag- 
ner was not a party in any way, but was allowed in the course of 
the proceeding to appear by counsel atnd to adduce évidence touching 
settlement and occupation by himself and his predecessor. There 
was no intervention, however, and the suit proceeded as one by the 
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goyernment only. Being the party entitled to the légal title, ît had 
a iegitimate right and was duly authorized to maintain the suit as it 
was instituted. 

[4] The motion to strike what is termed the bill of exceptions 
is without merit. A statement of the évidence with the approval of 
the judge is ail that is required in an equity cause, where an appeal 
is to he prosecuted. Fédéral Equity Rule 75 (198 Fed. xl, 115 C. 
C. A. xl). An approved statement of the évidence is really what was 
filed in the présent case, and not a bill of exceptions. 

The complainant being entitled to recover, the decree of the court 
below will be reversed, and one hère entered in pursuance of the 
prayer of the bill. 



WOODALL T. CLARK et al. (two cnses). 

MILLS V. HUNTINGTON DEVELOPMENT & GAS CO. 

(Circuit Court of Appeals, Fourtli Circuit. October 16, 1918.) 

Nos. 1643-1645. 

1. Removal of Causes !S=3l07(5) — Rkmand — Effect of Pétition. 

Where tlie pétition for remo^'al of suit^ to cancel disclaimers to land 
alleged tliat the actual value of the property, exclusive of eosts, etc., was 
in excess of $3,000, and such averments were not ehallenged, complainants' 
pétition to remand must be deuied ; the pétition for removal furnishing^ 
the basis of jurisdiction. 

2. QuiETiNG Title ©=329 — Removal of Oloud fbom Title — Lâches. 

Where complainants were at ail tîmes in p<issession of the land, their 
delay in beginning suit to set aside disclaimers to the land does not 
constitute lâches, which will bar relief. 

3. Equity (®=3,363 — Motton to Pismiss — Effect. 

A motion to dismiss a bill is in the nature of a demurrer, and for the 
purpose of the motion the allégations of the bill must be taken as true. 

4. QuiETiNG Title <®=335(2) — Bill to Remove Cloud — Sufficiency of Allé- 

gation. 

Allégations, in a bill to set aside as clouds on their title disclaimers, as 
to minerais, held to sufHciently aver complainant's title to the minerais 
mentioned. 

5. Mines a>.d Mixebals i©=355(2) — Disclaimers^ — Construction. 

In View of Codo W. Va, 1913, c. 72, § 3 (sec. 3780), disclaimers of min- 
erais in lands in West Virginia land hcld qultclaim deeds. 

6. Vbndob and Purcuaser <S=3231(9) — Bona Fide Pukciiasers — Record — Di- 

rection. 

Where the predecessors of the title of défendants, who clalmed unaer 
disclaimers to the minerais in land, directed tliat such disclaimers be re- 
corded in the release docket, such recordation is binding on them. 

7. Vendob and Pubchaser <s=231(9) — Bona Fide Purcuaser — Oonstructivb 

Notice. 

■Where disclaimers to the minerais in land were at the instance of 
those asserting title thereunder, reeorded in the release docket, held that, 
under Code W. Va. 1913, c. 73, §§i 2, 7 (secs. 3805, 3810) and chapter 76, § 
5 (sec. 3862), such disclaimers were not constructive notice to bona fide- 
purchasers from the original owner, and the purchasers took as agalnst 
those asserting title under the disclaimers. 

®3>For other cases see Bame topic & KEY-NUMBBB In ail Key-Numbered Dlgests & Indexe» 
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Appeals from the District Court of the United States for the South- 
ern District of West Virginia, at Huntington; Benjamin F. Keller, 
Judge. 

Suits by T. J. Woodall and by Alonzo Woodall against Herbert L. 
Clark and another, trustées of the Lincoln County Land Association, 
a voluntary unincorporated association, and others, and by Oad Mills 
against the Huntington Development & Gas Company, a corporation, 
begun in the state court, and removed to the fédéral court. From de- 
crees dismissing the suits, complainants appeal. Reversed and re- 
manded, with instructions. 

D. E. Wilkinson, of Hamlin, W. Va., for appellants. 

Cary N. Davis and W. C. W. Renshaw, both of Huntington, W. 
Va. (Henry A. McCarthy, of Philadelphia, Fa., and Meek & Renshaw 
and Campbell, Brown & Davis, ail of Huntington, W. Va., on the 
brief), for appellees. 

Before PRITCHARD and WOODS, Circuit Judges, and CON- 
NOR, District Judge. 

PRITCHARD, Circuit Judge. In disposing of the three above- 
stated causes, the learned judge who heard the same, in referring to 
the nature of the suits, said : 

"The above suits were instituled, in equity, in the circuit court of Lincoln 
county, W. Va., and later duly removed to tliis court. ïhe mattor is now 
before me upon motion to dismiss the biUs of complaint, ail three suits in- 
volve the sanie question, and the bills of comiilaint iu each case are practically 
identical. Each seeks to hâve cauceled, set aside, and lield for naught, as 
a cloud upon their title, a certain paper writing, commonly called a 'dis- 
claimer,' purporting to hâve beeu exeeuted by one W. C. Wiley on the M day 
of June, 1887. 

"The substantial and material allégations of the bills are as follovcs: 

"That the plaintlffs are the owners in fee of the land involved In thèse 
proceedings, having obtaiuetl title thereto through mesne conveyances, traciug 
title to the commonwealth of Virginia ; that the plaintifïs and their varions 
predecessors in title hâve had open and notorious possession of said property 
and paramount title tliereto, and hâve paid taxes thereon slnce the formation 
of Lincoln county and the grant from the commonvvealtlx of Virginia; that 
the records of such title were destroyed by the fire which burned the Lin- 
coln coLmty courthouse in November, 1909, but that subsequently, by évidence 
taken before tlie commission of destroyed instruments, such instruments of 
title were readmitted to record ; tliat some time after such fire there was 
also readmitted to record in a deed book of said county a paper writing, pur- 
porting to be a disclainier, signed and sealed by one W. C. Wiley, a prier owner 
of said property, which said paper appears to hâve been recorded in said 
clerk's office in a certain release docket, some timet prier to the recordatlon of 
plaintiffs' muniments of title, disclaiming ail right, title, and interest in and 
to the property hei'e in dispute, whicli said writing is in the words and figures 
following : 

" 'Whereas, certain actions of ejectment are now pending in the District 
Court of the United States for the District of West Virginia, in favor of 
"Henry McFarlan and others against Louis Adkins and otliers," "John P. 
Yelverton and others against Louis Adkins and others," "John P. Yelverton 
and others against Jeremiah Witcher and others,"' "Gustavus A. Sacchi against 
James A. Holley and others," "Gustavus A. Sacchi against John M. Keese and 
others," and "Gustavus A. Sacchi against A. J. Barrett and others," for tho 
recovery of a tract of land heretofore conveyed by Henry McFarlan and 
others, trustées of the Guyandotte Land Company, to Gustavus A. Sacchi, by 
deed bearlng date on the 27th day of June, 1865, and recorded in the office 
of the recorder of Oabell county, in Boolt A (New Séries), page 104; and. 
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" 'Wliereas, William C. Wiley is in possession of and ciaiming title to a 
portion of sald land, so souglit to be recovered, and is désirons of settling 
any and ail eonflicting elainis to lands so occupied and elaimed by liirn: 

" 'Now, therefore, tlie said Wlley in considération of tlie preniises, and being 
released from ail litigation in relation to ttie land lierelnafter desoribed, and 
from liabllity for costs in relation to tlie lands souglit to be recovered, as 
aforesaid, doth iiereby disclaim ail right, title, claini, demand, or interest in 
and to ail and any land set ont and described in said déclaration in said ac- 
tion of ejectnient, except, ail thiit certain pièce or parcel of land, situate, 
lying, and being in the eounty of Lincoln and state of West Virginia, on 
Siigar Camp branch of Middle fork, and being part of a survey niade for B. E. 
& Harvey Barrett and St. C. Ballard on tlie 3rd day of November, 1849, 
for 1,400 acres ; the tract herein excepted being 130 acres ont of said survey, 
and more particularly described in a deed from J, V. Sweetland to tlie said 
Wiley, dated Mareh 15, 1884, recorded in Deed Hook F, page 318. 

" 'But the said WL 0. AViley hereby dtsclalnis ail title or interest In ail eoal 
(except so much as shall be required for domestic purposes) and iron ore, 
liydro-carbon oils, sait brine, natural gas and ail other minerais in, upon or 
imder the said tract of land herein excepted, with the exclusive right to tlio 
said plaintiffs. and those claiming under them, for rights of way for tram, 
rail, and wagon roads through said land so excepted, and to dig for and 
mine coal, iron ore, bore for oil or natural gas, and the iiecessary convenlences 
on said land for storing oil and coal, and the transmission of the same by 
the best and niost convenient means to market. 

" 'And the said William C. Wiley further agrées tliat the plaintifts in 
either of sald actions may take .iudgment against him in ejectment, for the 
interest b.y him herein disclainied, and to that end he empowers any attor- 
ney of said court to appear for him in either of said actions, and consent 
that such judgment be entered, and that this disclaimer be flled as part of 
the record in such cause. 

" 'Given under my hand and seal this 23d day of June, 1887. 

" 'W. C. Wiley. [Seal.]' 
"'State of West Virginia, TJncoln County— to wlt: 

" 'I, H. Hager, a Clerk Go. Ct. in and for said county, do hereby certify that 
— — — , whose name is signed to the foregoing writing, bearlng date the 22d 
day of June, 1887, this day acknowledged the same betore me in my said 
county. 

" 'Given under my hand this 22<1 day of June, 1887. 

" 'II. Hager, Clerk. 

'"Clerk's Office County Court, Lincoln County, W. Va. 
" 'This disclaimer was this day presented to me in my said office for record ; 
thereupon the same, together with the certiticate of acknowledgment there- 
on indorsed, is duly admltted to record In mv said office this 12th July, 1887. 

" 'H. Hager, Clerk.' 

"Note. — The following Indorsement was on the back of tlie above instrument: 
'W. C. Wiley. Disclaimer. 130 A. Eelease Docket, page IGS, 1G9, Ex. No. 38.' 

"Note. — The following indorsement also appears : 

" 'Clerk's Office of the County Court of Ijincoln County, 14th day of March, 
1911, to wit: 

" 'The deed book containing the record of the foregoing deed and certiticate 
of acknowledgment. and certiticate of recorda tion thereof, having been lost 
by flre, eonsuming the records of said clerk's office, occurring on the 19th day 
of November, 1909, the foregoing deed or disclaimer was this day presented to 
me, the clerk of the said court. In the clerk's oflice aforesaid, for record auew. 
And thereupon, the said deed (;ogether with the certiticate of acknowledgment, 
and certiticate of recordation hâve, by me, been duly admitted to record auew 
in said clerk's office. 

" 'Given under my hand tliis 14f h day of March, 1911. 

" 'W. C. Ilolstein, 
" 'Clerk County Court of Lincoln County. 

" 'Recorded in Deed Book No. C2, page 91. 

"'Atruecopy. Attest: 'Albert F. Black, Clerk, 

" 'By , Deputy,' 
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"The certiflcate to tliis paper, it \^ill be noted, omits tlie name of the inaker 
thereof. 

"It appearg from the pleadiiig before me that while this disclainier waa 
executed In connection with certahi ejectnient cases then pending, involving 
this property, it was never flled in snch cases, but recorded in the county 
clerli;'s office of Lincoln county In a record book, commonly called a 'l'elease 
docket' ; that after the destniction of the courthouse of said county by lire, it 
was re-recorded and now is of record in a deed book of said county. It Is 
this record which plaintiffs daim constitutes a 'eloud upou their title,' and 
which they scek to bave set aside. In one of the above-styled sults, coer- 
cion is chiirged in connection with the signing of said so-called disclaimer, 
although this allégation is not substantiatod by any supporting facts or al- 
légations, and was not relied on in argument. The plaintiffs likewise em- 
brace in their bill of complaint a naked allégation to the effect that the said 
paper was original] y recorded in the release docket at the Instance and by the 
direction of défendants. 

"IJefendanIs take the position that this paper is in reality and effect a 
quitelaim deed and divested W. C. Wiley of title to said property and vested 
title thereto in défendants, or tlieir predecessors in title; furthermore, that 
this instrument duly signed, sealed and later recorded, estops Wiley or his 
successors in title from asserting title thereto." 

In cases Nos. 1643 and 1644 there was a motion to remand, which 
motion was overruled, and the défendants filed written motions to 
dismiss the bills of complaint in each of the causes. A decree was en- 
tered dismissing them at the cost of plaintiffs, respectively, from which 
decree an appeal was taken to this court. 

We will first dispose of what we conceive to be the first question 
involved in causes Nos. 1643 and 1644. 

[1] It is contended by counsel for the appellant that they should 
hâve been remanded to the state court upon the ground that it appears 
from an inspection of the bills filed therein that the matter in dispute 
in each was of less value than $3,000. Among other things it is al- 
leged in the défendants' pétition that the vahie of the matter in dis- 
pute in this action "exceeds the sum or value of $3,000 exclusive of 
interest and cost." It has been repeatedly held that the removal of 
a case from a state court is based upon the pétition for removal and 
that the averments of jurisdictional facts contained therein are to be 
taken as prima facie proof. In the case of Kessinger v. Hinkhouse 
(C. C.) 27 Fed. 883, the first sentence of the first syllabus is as follows : 

"On a motion to remand a cause to the state court from which it was re- 
moved, the pétition for removal is the basis of jurlsdiction." 

The following cases are very much in point: McDonald v. Flour 
Mills Co. (C. C.) 31 Fed. 577; Carlisle v. Sunset Telegraph & Télé- 
phone Co. (C. C.) 116 Fed. 896. 

The plaintiff cannot base pétition to remand upon an allégation made 
in a state court where, as in this instance, the pétition for removal 
States in clear and concise language that the actual value of the prop- 
erty involved in this controversy is in excess of $3,000, exclusive of 
cost and interest. 

In the case of Kessinger v. Hinkhouse, supra, the last sentence of 
the first syllabus says : 

" * * * It is not in the province of the pleadings in the state court to 
state the grounds of jurisdiction lu the United States Circuit Court. ♦ • • " 
254 V.—Si 
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The court in that case also said, among other things : 
•1 « * * rpjjg allégation of the .Iririsdietional facts is qulte foreign to the 
pleadlngs in the state court, and any averment of tlie facts giving jurisdictlon 
hère would be qùite irrelevant and impertinent in the pleadings of the state 
court. The cause is removed upon the allégations and averments of faot as 
to the jurisdiction contained in the i^etition for removal. We must therefore, 
upon a motion to remand, accept the statement of the jurisdictlonal facts in 
the pétition for remoA'al as prima facie true. If they are not true, the party 
against whose consent the order of removal v^-as made may contest them by a 
plea in abatenient to the jurisdiction. ClarkhufC v. Wisconsln, I. & N. K. Oo. 
10. 0.] 26 Fed. 465." 

As we hâve stated, the jurisdictional facts averred in the pétition 
for removal constitute the basis of jurisdiction, in other words, the 
filing of the proper pétition for removal eo instanti deprives the state 
court of jurisdiction and vests the United States court with jurisdic- 
tion. That court, to ail intent and purposes, has absolute control over 
the matters in controversy and if the plaintiff desires to remand the 
same the burden is upon him to introduce proof sufficient to remove 
that burden in order to divest the fédéral court of its jurisdiction. 
Therefore, in this instance, plaintiff must challenge the averments 
contained in the pétition for removal either by plea in abatement, an- 
swer, or déniai in the nature of a plea to jurisdiction, and even the 
filing of the plea in abatement, answer, or déniai in the nature of a 
plea to jurisdiction will not avail plaintiff, unless he supports the is- 
sue thus raised by évidence taken by the court. 

In the case of Clarkhuff v. Wisconsin, I. & N. R. Co. (C. C.) 26 
Fed. 465, the court, among other things, said : 

"If the plaintiff in the state court de.sired to exclude the jurisdiction of 
the fédéral court, and if he could accompllsh hls piirpose by mère pleading, he 
mlght in any imaginable case deprive his adversary of hls constitutional and 
légal right of removal by alleging a fa et to be true, liaving no foundation in 
truth. He mlght state the value of property Involved to be less than $500, the 
contrary belng the fact. Ile mlght allège untruly that his. adversary is a citi- 
zen of the saine state with himself. He mlght unlto some mère nominal party 
as défendant with the real party in interest, fal.sely averring such nominal 
party to be a citizen of the same state with himself, and Jointly concemed 
with the real party in the controversy. Tlius mlght the plaintiff in the state 
court, by the simple process of pleading, without even the vérification of his 
own affldavlt, defeat the whole purpose of the removal act. It is manifest, 
therefore, that the party seeking the removal Is at llberty to make averment 
against the facts as stated in the pleadings; and it is eciually clear that the 
state court must reeelve the statement made in due form, and with proper 
vérification by the petitioner for removal, as true prima facie, and proceed no 
further with the cause, but order the transfer of the case to the fédéral court. 
The cause comes hère with the record thus made, and thls court must primarl- 
ly, by inspection of this record, détermine whether or not the cause shall be 
remanded. Now, It is clear to my mind that, while the pétition for removal 
mnst be received as true prima facie, and therefore as, upon the facts of the 
record, paramount to the pleadings filed in the state court, it cannot be taken 
in its turn as conclusive of the facts upon which the jurisdiction dépends. 
If the pétition for removal were taken as conclusive — if the party moving to 
remand were not at liberty to aver and show the jurisdictional facts to be 
contrary to the statement of them in the removal pétition — lie would be in 
hls turn, in this court, completely at the mercy of his adversary." 

The averments contained in the pétition for removal being suifi- 
cient to vest the court below with jurisdiction, and the plaintiff hav- 



WOODALL V. CLAKK 531 

ing failed to put in issue the averments of the pétition, and also failed 
to offer any évidence in support of the same, it necessarily foUows 
that nothing occurred in the court below to deprive it of the jurisdic- 
tion which it acquired in a regular and orderly manner. 

From what we hâve said it also necessarily follows that the re- 
fusai of the court below to remand thèse causes to the state court 
w^as eminently proper. 

[2] The next question that arises is as to whether the court below 
erred in sustaining the motions to dismiss ail three causes. 

As we hâve stated, the object of thèse suits is to cancel and set 
aside disclaimers executed by William C. Wiley (in cases Nos. 1643 
and 1644) and Frances Holton (in case No. 1645). Thèse disclaim- 
ers are identical except as to parties and property involved. 

It is first insisted that: 

"(1) The claim of the complainants is Ijarred by lâches, lapse of tlme ana 
neglect. The disclaimer mentioned iu the bill of complaiiit was i-ecorded iu 
the clerk's office of the County Court of Lincoln county on the 12th day of 
July, 1887." 

This squarely présents the question as to whether the complain- 
ant's cause of action is barred by lâches, lapse of time and neglect of 
the complainants. In thèse causes the complainant is in possession 
of the land in question and cornes into a court of equity for the pur- 
pose of having cloud upon his title removed, and in doing so to settle 
the question of title against one who holds adversely to him and is 
out of possession. It is well settled that under such circumstances, 
no matter how long the delay, complainant cannot be charged with 
lâches. In the case of Gunnison Gas & Water Co. v. Whitaker et al. 
(C. C.) 91 Fed. 191, Adams, District Judge, in disposing of this phase 
of the question, said: 

"TJntil the défendants asserted some rlght adverse to the complainant, the 
eouaplainant could confidently repose upon Us undisturbed possession, not- 
withstiinding the illégal transactions complained of. There was, there- 
fore, no occasion to resort to a court of equity for the relief prayed for in this 
case. Certainly not, so far as relates to the restraining order against de- 
fendants, until they began proceedlngs, or threatened proeeediugs. to assert 
some rlght under the void deed of trust. So far, therefore, as the injunc- 
tive relief is concerned there can be no conrolaint on the ground of lâches. 
It is held, in the case of Kuckman v. Corj'," 12i> U. S. 387, 9 Sup. Ct. 31« 
[32 Iv. Ed. 728], that lâches cannot be imputed to one in the peaceable posses- 
sion of land under an équitable title for delay in resorting to a court oi 
equity for protection against the légal title, since possession is notice of his 
équitable rights, and he need assert them only when he flnds occasion to do 
so." 

In the case of Smith v. Burrus, 139 Ga. 10, 76 S. E. 362, the court 
in the second syllabus said: 

"An owner of land, in possession of It, who resorts to a court of equity to 
cancel a forged deed as a cloud on his title, is not chargeable with lâches, 
though as much as 10 or 11 years may hâve Intervened since his discovery of 
the forged deed." 

The case of Coal Company v. Doran, 142 U. S. 417, 12 Sup. Ct. 
239, 35 Lu Ed. 1063, is also very much in point, and in 8 A. & E. Enc. 
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of Law (2d Ed.) p. 124, a number of cases are cited to sustain this 
point. 

Section 33 of Pomeroy's Equity Jurisprudence is as follows: 
"A party in possession of land, wlio resorts to a court of equity to settle a 
question of title is not chargeable with laclies, no mattei* how long his delay. 
Sucli a party is at liberty to wait uutil lils title is attaclced before tie is 
obliged to act. The most fréquent illustrations of this principle are found m 
suits by parties in ptjssession to remove a cloud on title or to quiet title. 
Where, however, statutes permit such suits by parties out of possession, tlie 
doctrine of lâches does apply, if the plaintiffi is not in possession." 

This rule is in harmony with common sensé and fair dealing. The 
possession by the plaintiff was sufficient and complète notice to the de- 
fendants, and we think it is too late for them now to avail themselves 
of the défense that claimant's cause of action is barred by lapse of 
time. 

[3, 4] However, it is further contended by counsel for the défend- 
ants in support of motion to dismiss that the allégations of the bills 
are not sufficient in law to show that complainants hâve title to the 
minerais mentioned in the disclaimers by adverse possession. It ap- 
pears from the allégation of the bill that at the time the disclaimers 
were executed, in each instance plaintiiï had chain of title in fee to 
the respective pièces of real estate, derived frora the commonwealth 
of Virginia; also, that there has been a continuous, actual, adverse, 
open, and notorious possession of thèse respective tracts, under and 
by virtue of such chain since 1867 and since the grant of the real 
estate involved herein by the commonwealth of Virginia. Further, 
that any and ail taxes charged and chargeable upon said real estate 
had been regularly paid while claiming under said chain of title, and 
that thèse plaintiffs and their predecessors had such possession of said 
real estate under their such chains of title and payment of taxes 
since the time of the exécution of said disclaimer and until the time 
of the institution of thèse suits and at the time of the filing of the 
bills in thèse causes. 

It is also alleged by plaintififs that : 

Said "disclaimer is a cloud upon the title to his said real estate, and that 
the said certiflcate of recordation of the same niada by W. C. Holstein, clerlc 
county court, Lincoln coiinty, is false, misleading, and untrue, and tends to 
further cloud plaintiff's title to said real estate, and that for the reason here- 
inbefore set forth plaintifC is entitled to bave said paper writlng or dis- 
claimer, and the said certiflcate of recordation thereof, set aside, canceled, 
and held for naught as a cloud upon the title of plaintiff to his said real 
estate hereinbefore mentioned and described." 

We think that thèse allégations are full and complète, and that any 
objection thereto is without merit. 

The allégations of the bill must be taken as true on the motion to 
dismiss. In other words, the motion to dismiss is in the nature of a 
demurrer. This being so, the question arises as to whether, under 
the plaintififs' statement they are entitled to the relief demanded, there 
being no déniai either by answer or otherwise to the material alléga- 
tions made by the plaintififs. 

[5] The court below held that the paper writing or disclaimer is 
sufficient to divest W. C. Wiley of title to minerai underlying the real 
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estate in question and sufficient to vest titlc in défendant. In refer- 
ring to this phase of the question the court said that the disclaimer 
"granted in no uncertain terms full mining rights and privilèges." 
In other words, the court below held that the paper writing in ques- 
tion was équivalent to a deed and its provisions sufficient to transfer 
title from Wiley and to invest plaintiff with title to same, as we hâve 
said. This présents the question as to whether the disclaimer can be 
construed as a quitclaim deed, surrender, conveyance, release, or 
defeasance. 

We are of the opinion that the instrum,ent in question was in ef- 
fect a quitclaim deed. In equity it was a contract by which the dis- 
claimant said : 

"I rflinquish ail iuterest in the laud. You take it and do what you please 
with It as far as I am conctM'iied." 

In equity the disclaimant would be required to do anything nec- 
essary to make the instrument effective, This construction we think 
is in harmony with the provisions, of section 3, chapter 72, of the Code 
of West Virginia (sec. 3780), which is as follows ; 

"Wlienever, In any deed, th(re shall be used the words, "The said grantor 

(or the said ) releases to 1he said «rantee (or tlie said ) ail his 

claims upon the said lands,' sueh deed shall he construed as if it set fortli 
tliat the f-'rantor (or releasor) liatli remised, l'oleasod, and forever (luitted 
daim, and liy thèse présents doth remise, release and forever quit claim \into 
the grantee (or releasee) iiis heirs and assigns. ail l'ight, title, and interest 
whatsoever, l>oth at law, and in equity, in or to tlie lands and promises granted 
(or released) oi- intended so to be so that iieitlier lie nor his i)ersonal repré- 
sentative, his heirs or assigns, shall, at any time tlioreafter liave, claim, 
challenge, or demand the said lands and promises, or any i)art tliereoi, in 
any manner whatever." 

[6, 7] It is insisted that the recordation of this instrument in a 
release docket was insufficient to give constructive notice. It appears 
that this paper was recorded in a release docket at the instance of the 
predecessors in title of the défendants, therefore such recordation is 
Ijinding upon them, they having given exi)licit instructions as to how 
the paper should be recorded and were content to receive the same 
with full knowledge as to where it h ad been recorded. It should be 
remembered, in this connection, that instruments of this character 
are required to be recorded in a particular book. The statute of West 
Virginia as found in Code W. Va. (C. E. Hogg) 1913, c. 73,^^ 2, 7, 
provides : 

"Sec. ?,805. The clerk of the county conrt of any connty in which any deed, 
contract, powor of attorney, or other writing is to be or nmy be reeorded, shall 
admit the same to record in his oiiiee as to any r)erson whose narae is signed 
thereto, when it shall hâve been acknowledged by him or proved by two 
witnesses as to him. before such (rlerk of the connty coui-t." 

"Sec. 3810. Every such writing when admitted to i-ccord shall, with ail 
certiflcates of ackuowledgment, and ail plats, schedules and other papers 
thereto annexed or tliei'eon indorsed, be recorded by, or under the direction 
of the clerk of the county court, in a we^U-liound book, to be carefnlly pre- 
served." 

The latter section is plain and clearly intended to make provision 
for classification of documents required to be recorded, so that one 
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engaged in abstracting titles to lands could, by inspecting the proper 
book, easily ascertain the complète history of the chain of title in- 
volved. If the statute had merely directed the recording, without 
specifying the particular book in which it should be recorded, then, 
under the authorities, the grantee could protect himself against sub- 
séquent purchasers for value by recording in any book ; but when, 
as in this instance, the recording act requires the record to be made 
in a particular book, then the grantee cannot protect himself against 
subséquent purchasers for value, unless there is proper record in the 
book mentioned in the statute, and this is especially true when, in a 
case like the one now before this court, the grantee directs the wrong 
recording and receives the instrument back with a certificate of rec- 
ordation in the wrong book. 

It is also significant that chapter 76, § 5 (sec. 3862), which re- 
fers tb release of liens, excludes ail other papers from recordation 
therein. That section reads as f ollows : 

"The elerk of the county court shall record and properly index ail releases 
under this chapter and deeds of release admllted to record in his olHce, in a 
well-bound book to be kept exclusively for the purpoHC, p.nd when any re- 
lease or deed of release is recorded, he shall note the fact on the niargin 
of the record or docket of the lien diseharjred thereby, vvlth a référence to 
the book and page wliere the saine is recorded," (Italics ours.) 

Where the statute allows the record to be made in any book ex- 
cept one from which it is expressly excluded, recording in such ex- 
cluded book is not notice to subséquent purchasers. This is precisely 
what occurred in the recordation of the instrument in question. To 
say that an improper recordation of this instrument was constructive. 
notice would be in défiance of the rights of innocent purchasers and 
a complète disregard of any rule of construction of which we bave 
knowledge. It would never occur to any lawyer or skilled abstractor 
to examine a release docket, after having found by an examination 
of the records wherein papers of this kind are required to be recorded 
that title was perfect. The provision which requires instruments of 
this character to be recorded is based upon the theory that the grantee, 
upon purchasing a tract of land, may be afforded an authentic record, 
showing the exact condition of the title to the property which he is 
about to purchase. Therefore, as we hâve said, papers of this kind are 
as a gênerai rule required to be recorded in a certain book. Therefore, 
one having carefully examined that book and found perfect title, it 
would be absurd to say that grantee is bound by the recordation of the 
instrument in a book from which the recordation of instruments of 
this character are excluded. 

For the reasons stated, we are of the opinion that the plaintififs and 
those under whom they claim are innocent purchasers without notice 
and that the court below erred in dismissing thèse suits. 

In view of what we hâve stated, we do not deem it necessary to 
enter into a discussion of the other assignments of error. 

Therefore the decree of the lower court is reversed, with instruc- 
tions for fui'ther proceedings in accordance with the views herein 
expressed. 

Reversed. 
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STUIVIP et al. v. STTTRM et al. 

(Circuit Court of Appeals, Fourth Circuit. October 1, 1918.) 

No. 1570. 

1. Deeds iS=3l96(l)— Peesumption — Capacity op Grantor. 

The presumption of law is that the grantor In a deed was sane and 
compétent to exécute it at the time of its exécution. 

2. Deeds ©=6S(3) — Capacity of Grantor — Old Age. 

Old âge is not of itself suflficient évidence of incapacity to make a deed, 
and if the grantor, though enfeebled, is capable of lînowing the nature, 
cliaracter and eft'ect of his act, that is sufficient to sustain it. 

3. Dheus <S=>211(1) — Capacity or Grantor— Evidence. 

The évidence of an oflîcer taliing the acknowledgmeut of a deed or of 
a person présent at its exécution is entitled to peculiar weiglit in con- 
sldering the grantor's capacity. 

4. Deeds <g=>203 — Capacity op Grantor— Time or Execution. 

The time of the exécution of a deed is the materlal or critical point 
of time to be eonsidered on the inquiry as to the grantor's capacity. 

5. Deeds iS=72(1) — Validity— "Undue Influence." 

Influence gained by kindness and affection will not be regarded as un- 
due, if no imposition or fraud be practiced, but "undue Influence," to 
avoid a deed, must be such as to override the grantor's will. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Undue Influence.] 

6. Deeds ■3;=5211(4) — -Validity— Undtjb Influence— Evidence. 

Evidence held insuttident to show tliat an aged grantor, who eonveyed 
the bulk of his property to missionary societies was unduly Influenced. 

7. Deeds <S=5211(1) — Validity— Capacity. 

Evidence held iusufficient to show that an aged man who eonveyed 
the bulk of his estate to missionary societies lacked capacity. 

8. Religious Societies tg=j4 — "Chuech ce Religious Dénomination." 

The home missionary Society of a religious dénomination held not a 
"church or religious dénomination," within Const. W. Va. art. 6, § 47, 
declaring that no charter of incorporation shall be granted to any church 
or religious dénomination. 
0. Religious Societies <®=3l6 — Holding of Real Estate. 

As Code W. Va. 1913, c. 54, § 30 (sec. 2929), allows any foreign corpora- 
tion to hold property in the state, unless otherwise expressly provided, 
held that a mission society incorporated in foreign state might hold 
property in West Virginia despite the constitutional and statutory re- 
strictions on churches and religious dénominations. 

10. COEPOEATIONS c®=3631 — GrANT OF CHAHTER — PROHIBITION AGAINST FOR- 

eign Corporations. 

That a state does not provide for the granting of a charter to domestic 
corporations of certain character is not in the nature of a prohibition 
against foreign corix)rations created for such purpose. 

11. Religious Societies <S=>16 — Gifts — Eight to Attack. 

Only the state eau attack a gift to a foreign religious corporation as in 
violation of the public policy of the state as enunciated in Const. W. Va. 
art. 6, § 47. 

Appeal f rom the District Court of the United States for the North- 
ern District of West Virginia, at Clarksburg; Alston G. Dayton, Judge. 

Bill by Drusa Sturm and others against John S. Stump and others. 
From a decree for complainants (239 Fed. 749), défendants appeal. 
Reversed and remanded, with instructions. 

igssFor other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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W. E. R. Byrne, of Charleston, W. Va., and O. E. Swartz, of 
Clarksburg, W. Va. (E. Bryan Templeman, of Clarksburg, W. Va., 
on the brief), for appellants. 

R. F. Kidd, of Glenville, W. Va., and W. E. Raymond, of Sutton. 
W. A'^a. (Haymond & Eox and Alex. Dulin, ail of Sutton, W. Va., and 
C. M. Bennett, of Glenville, W. Va., on the brief), for appellees. 

Before PRITCHARD and WOODS, Circuit Judges, and xMcDÔW- 
EEE, District Judge. 

PRITCHARD, Circuit Judge. This is an appeal from the decree 
of the United States District Court for the Northern District of West 
Virginia, in a suit wherein Dru sa Sturni et al. were complainants and 
John S. Stump et al. were défendants. The decree in question set 
aside a certain deed from Daniel Huffman to the American Baptist 
Home Mission Society, dated March 11, 1907, certain deed from 
Daniel Huffman to John S. Stump, dated September 20, 1909, and 
certain other deeds pertaining to the iands which are the subject-mat- 
ter of the two conveyances in question. We will refer to the appellees 
as complainants hereinafter, and the appellants as défendants. 

The complainants seek to set aside the conveyances in question on 
the ground that the grantor was mentally incapacitated to exécute a 
valid deed for real estate, and insist that — 

"At the time of the exécution of the said two deeds, one to sald soeiet.v 
and the other to the said John S. Stump, the said John S. Stump partlcu- 
larly persuaded and undul.y influenced the said Daniel Huffman to exécute 
the same and each of tliem, and the said John S. Stump was présent urgiug 
and procuring the said Daniel Huffman to exécute said deeds, and because 
of tlie mental ineapaeity of the said Daniel Huffman and the intiuence afore- 
said unduly exereised by the said John S. Stump upon him. the sald snp- 
posed deeds were signed by the said Daniel Huffman," and because "tlie 
American Baptist Home Mission Society caimot accept conveyances of real 
estate in the state of West Virginia and could not at the date of said sup- 
posed deeds to it do so, or hold the same under the Constitution and laws of 
the state of West Virginia nor under the laws of the state of Its création." 

It appears that Daniel Huffman died in Gilmer county in March, 
1916, at the âge of 94. He married prior to 1846, and his wife died 
in 1902. The children of his marriage were two daughters, one of 
whom, Drusa, married Charles Sturm, and is still living; the other 
married Cary Alollohan, and both she and her husband are dead, leav- 
ing children surviving them, Camden D. Mollohan, Josephone Mol- 
lohan, Losie Stump, and Darlie Bush. It further appears that Daniel 
Huffman was an industrious, frugal farmer and minister of the gospel 
of the Baptist Church, and accumulated a valuable estate, niostly realty, 
and worth approximately $50,000. 

In November, 1910, the county court of Gilmer county adjudged 
him incompétent and appointed a committee to control his person and 
estate. It is insisted that on November 11, 1907, Huffman, "by deed, 
assumed to convey to the American Baptist Home Mission Society," 
a corporation of the state of New York, 384 acres, 532 acres, 100 
acres, 100 acres, an undivided half in 10 acres, ail the interest of the 
said Huffman in the oil and gas in 351 acres, ail his interest in the 
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coal, oil and gas in 92 acres and 48 acres in Gilmer county; ail the 
interest of the said Huffman in the oil and gas in 147 acres and 55 
pôles and 135 acres in Calhoun county and 66^/^ acres in Braxton 
county, in West Virginia. By the terms of this deed he reserved the 
use, possession and control of thèse properties, to take and hâve ail 
rentals for oil and gas accruing from existing leases, to make other 
leases therefor and receive ail rentals and profits therefrom for and 
during his life; and it is set forth that "this deed shall not take effect 
until after the death of said Huffman." The considération for this 
conveyance, set forth on its face, is one dollar in hand paid, but in its 
closing paragraphs it sets forth a purpose on the part of Huffman, 
by will, to make spécifie legacies to certain natural persons, and stipu- 
lâtes that if the other estate of which he died seized proved insufli- 
cient to pay such legacies, then the grantee society should make good 
ail such spécifie bequests or legacies, to the extent of not exceeding a 
maximum sum of $4,500; and to secure the fulfiUment of this obli- 
gation a vendor's lien is retained. 

On September 20, 1909, deceased executed another deed reciting 
the exécution of the former deed to the Mission Society and setting 
forth that "a doubt has arisen whether or not the grantee in the deed 
aforesaid can take and hold real estate in the manner contemplated 
by the said deed," Huffman conveys the same land and oil, gas and 
coal interests to John S. Stump (who, it appears, was and is the state 
agent of the Mission Society) in considération of $1 in hand paid "and 
other valuable considérations," to be by Stump "held, used and dis- 
posed of by hini according to his own will and discrétion, without 
right on the part of any one to call him to account for the said lands 
or interests in said lands, or any part thereof, except so far as neces- 
sary to make good the charges hereby created." The charges thereby 
created are then set forth to be the réservation of a life estate in the 
lands and interests, to receive the rents, issues and profits thereof for 
life, and to hâve any spécifie legacies bequeathed by the grantor in his 
will made good to the extent that the other property of which he may 
die seized fails to accomplish that purpose, up to a maximum sum of 
$4,500, to be paid by grantor's personal représentative as soon as the 
déficit should be ascertained, and to secure such provision, vendor's 
lien is retained. This deed then closes with the clause : 

"It Is expressly understood between the parties hereto that this deed is not 
intended as a répudiation of the deed so made to the American Baptist Home 
Mission Society, and is only intended to pass title to the grantee herein In 
the event the flrst-mentioned deed shall be held to be void and to pass no 
title." 

It further appears that on June 25, 1912, the Mission Society by 
deed conveyed to said John S. Stump ail its right, title and interest in 
and to thèse lands, coal, oil and gas interests, in considération of $1 
in hand paid and his note for $10,000, upon condition that the gran- 
tee, Stump, should assume ail the obligations, stipulations and agree- 
ments contained in Huffman's deed to the society; that interest on 
the $10,000 note should not begin to run until Huffman's death, after 
which the vendor's lien retained to secure it, upon default in payment. 
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might be enforced by sale of the lands but such proceeds ot sale, 
whatever amounting to, should release and discharge the note in full. 
It is further stipulated in this deed that if the deed of November 11, 
1907, to the society "shall, for any cause, be declared null and void by 
a court of the state of West Virginia, or of the United States, then 
and in that event" Stump shall "be released from any payment on ac- 
count of the debt herein incurred, and said debt shall be deemed to be 
fully paid and discharged." 

On April 11, 1916, immediately after Huffman's death, Stump and 
wife in considération of the sum of $1 in hand paid, other valuable 
considération acknowledged to hâve been received, and the assump- 
tion of payment of Stump's $10,000 note to the Missionary Society, 
conveyed ail thèse lands and interests in coal, oil and gas to the Latin- 
American Improvement Association, Incorporated, a corporation f orm- 
ed under the provisions of the Business Corporation Law of New 
York by a certificate filed and recorded in the office of the secretary 
of State, in that state, on August 20, 1915. 

Its certificate of incorporation sets forth the purpose of the cor- 
poration to be to acquire and improve real property, to sell and lease 
the same in any state in the United States, in M'exico or elsewhere. 
Its capital stock is limited to $1,000 of ten shares of the par value of 
$100, five of which are subscribed for by the fi.ve incorporators, one 
share each. 

On the same day (llth April, 1916), it further appears that this 
Latin-American Improvement Association, Incorporated, executed to 
Stump a power of attorney, authorizing him to sell thèse lands and 
interests in lands, and collect the proceeds of sale, proceed at law and 
equity, employ counsel and do ail things necessary to be donc in the 
premises. For the purpose of assailing and having annuUed the sev- 
eral conveyances and the power of attorney aforesaid, the surviving 
daughter and the children of Hufifman's deceased daughter aforesaid, 
instituted this suit on May 13, 1916, in the circuit court of Gilmer 
county. The case was removed to the District Court upon the péti- 
tions of the American Baptist Home Mission Society and the Latin- 
American Improvement Association, Incorporated. The Mission So- 
ciety and Improvement Company filed their joint and separate answer 
to the bill, and John S. Stump filed his answer thereto. 

[1-7] First, we will consider the évidence upon which complainant 
relies to show that deeds in question should be set aside. Mr. W. E. 
Powellj^ the predecessor of John S. Stump as superintendent of the 
Home Mission Board in West Virginia, one of two individuals who, 
it is alleged, exercised undue influence upon the mind of the deceased, 
among other things wrote Huffman several letters. Such of the said 
letters as we deem material are as follows: 

"Parkersburg, W. Va., Sept. 12, 1893. 
"Rev. D. Huffman, Stumptown, W. Va. — My Dear Bro. : Your klnd letter 
containlng two checks, one for $102.93 (or state and home missions, and the 
other for $2 for your J. & M. has come to hand. l'iease accept my sincère 
thanks for your promptness in this matter. I am sorry to see such a falling 
ofC. In 1891 your association gave $130.33 ; In 1892, $99.49 ; now only $89.38, 
a loss to our board of over $40 in two years. The indications now are that 
we are to hâve a debt of $800 to $1,000 as agalnst $850 last year. 
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"If It is possible for you and Mrs. IlufCiimn to do so, I hope you will eend 
me a good Personal glft any time before Oct. 5tli. A good Baptist made his 
wHl last week. Has about $15,000 worth of property and remembered tbe 
Home Mission Society. I should be glad if you would deed a good f arm to the 
American Baptist Home Mission Society — you keep and manage it as long as 
you live and turn over tlie rents each year if you wlshed to do so — 5Iy dear 
Bro. I hope you will remember both State and Home Missions, but as you 
cannot convey property by will for State Missions, but can for Home Mis- 
sions, allow me to urge that you will not put tbis matter off. It will be too 
late soon. l'iease do soon what you wish to do along this Une and let me 
know about it. Will corne up to see you about it if neeessary. Hope to see 
you at Charleston Oct. 10-13. With kindest regards to Mrs. Huffman, as 
well as yourself, 

"I am yours truly, W. E. Powell." 

"Parkersburg, W. Va., Jany. 6, 1894. 

"Rev. Daniel Huffman, Stumptown, W. Va.: In aniîwer to my letter to you 
some months since your wife sent me §10 for State Missions, and in it slie 
said '1 bave thought this might be my last opportuuity to help in this good 
work.' Believing that both yourself and Mrs. Huffman, after providing for 
your children, will want to do a libéral part for the work of our dear Sa- 
viour, by leaving money or property by will, I inclose you an exact form of 
bequest as prepared by the Home Mission Society. Since our State Mission 
Board oannot receive and hold legacies under our W. Va. laws, you can will 
ail to the Jlission Society with the request that say, one-half, he for State 
Mission work in W. Va. Since life is so uneertain and as making a will 
does not in any way interfère with the use and eontrol of your property, al- 
low me to urge upon your prayerful attention, that you and Mrs. Huffman 
ask the Lord to direct you in this matter and that you make your wlU at the 
earllest day you can, and that you remember liberally the American Baptist 
Home Mission Society that has done so much for our beloved country and 
also for West Virginia Baptists. As soon as you décide about this matter I 
shall be glad to hear from you both. I am just gettlng over a long and hard 
siège of 'la grippe.' Praying that the Lord will bless you and guide you 
both with many years of useful work yet. 

"I am yours truly, "W. E. Powell. 

"P. S. — I inclose 3 copies. Keep one and hand the others to persons who 
will likely be interested in this work and speak to them about it." 

"Parkersburg, W. Va., Dec. 6, 1895. 

"Rev. D. Huffman, Stumptown, W. Va. — Dear Bro.; I hâve some hope of 
gettlng $1,000 about the 18th and if so will be glad to let you bave it. Please 
let me know at once if you will take it if I get it. I hâve been greatly dis- 
appointed in not getting this money sooner for you. If I should come up 
to see you about the 20th, will you be ready to clcse up your will and ar- 
range for tbe legacy? Would it suit you to deed to the American Baptist 
Home Mission Society a farm or twoî This might be better than to hâve it 
in a will that might be contested. 

"Please let me hear from you. 

"Yours very truly, W. E. Powell." 

It will be observed that the first of thèse lettcrs relates to certain 
checks sent by the deceased and his wife to the Mission Board, and 
also contains a référence to the fact that the amount sent from the 
Association to which deceased belonged for the years 1891-1892 show- 
ed a loss to the Board of over $40 in 2 years. He then suggests that 
the deceased and his wife send a gift any time prior to October 5th, 
and refers to the fact that a "good Baptist made his will last week." 
In the next letter Powell says, among other things: 

" * * * Believing that both yourself and Mrs. Huffman, after provid- 
ing for your children, will want to do a libéral part for the work of our dear 
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Saviour, by leaving moiiej' or property by will, I inclosc you an exitct form 
of bequest as prepared by the Home Mission Society." 

Instead of showing that it was the purpose of Powell to influence 
the deceased to ignore the duty he owed to his children, he expressly 
says that "after providing for your children" he trusts he can see his 
way clear to do a Hberal part for the mission work. He then refers 
to the good work that had been donc in that section of the country, 
and further suggests that he would be glad to hear from him in re- 
gard to the matter. 

Certainly thèse letters contain nothing that could be construed an 
attempt to exercise undue influence, but, on the other hand, indicate 
a purpose to cooperate with the deceased in doing what he might f eel 
to be his duty as respects the mission cause. 

The other letter relates to the same matter, and likewise contains no 
threat or inducement which could in any view of the case be construed 
as an attempt to hâve the deceased desist from that which he naturally 
desired to do, nor is there any suggestion contained therein, which, if 
adopted, would hâve been inconsistent with the désire and intention 
expressed by the deceased during his long and useful life. 

We hâve also carefully considered the évidence which relates to the 
alleged improper conduct of John S. Stump, as respects this trans- 
action. Stump, it appears, was also a minister of the Baptist Church 
and a nephew of the deceased. 

The letters written by him were even more moderate than those 
written by Powell, and in the main relate to the condition of the mis- 
sion work, its needs, etc. The first of thèse letters dated March 24, 
1897, relates to a $500 note which according to a contract deceased 
had with a Mr. Thomas, would be due on Àpril 15th. The writer, 
among other things, says he had arranged with Mr. Thomas to renew 
the old note and let it stand until they could secure the money to pay it. 

In the letter of March 17, 1904, it is stated that the Home Mission 
Society would hâve a debt about the 31st of March of $48,000, then 
calls attention to the fact that the only way to prevent accumulation of 
this debt would be for the brethren to make extra contributions for the 
work during that month, but it contains no suggestion that it was even 
the duty of the deceased to contribute. The writer closes by saying: 

" * * « During tbose three years the influx of forelgners bas increased 
from about 500,000^ to nearly 1.000,000 per year. In the face of this increas- 
ing need shall we lesseu tbe njission forceV It reiiiains for the brethren to 
sa'y. * * « " 

Thèse letters certainly contain no language calculated to unduly in- 
fluence the deceased. 

The letter of February 28, 190.Ï, states that they were attempting to 
get up an endowment for four scholarships for high-grade men at 
Crozer Theological Seminary, the scholarships to be named in honor 
of four of the professors, and the only intimation as to what the de- 
ceased should or should not do is contained in the following state- 
ment : 

" * * * I thinlc that If you want to put some money into ministerial 
éducation tlils is as sure a place to hâve it used for only good men that 1 can 
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think of. * * * I liope you will want to liave part with us lu this move- 
ment." 

The next letter, dated Deceniber 28, 1906, begins by saying: 
"I inclose herewitli tlie wlU whlcli you asked me to send you." 

If this letter means anything, it is that the deceased had requested 
him to send copy of will and that he had complied with the request. 

The next letter, dated March 5, 1908, relates to what the writer 
terms the "Marshall note," to secure which the deceased had taken a 
deed of trust. The writer offers his services in the collection of same. 

On September 20, 1909, Stump again writes his uncle, inclosing 
check for $25 to be credited to the William T. and Docia Marshall 
note, stating that they proposed to pay same at an early date, but if 
they failed to do so he would advertise and sell on deed of trust. 

On December 27, 1909, he again writes his uncle, inclosing check 
for $25 to be credited to the William T. and Docia Marshall note. 

The next letter was written on January 1, 1913, and is in the follow- 
ing language: 

"Parkersburg, W. Va., .Tan. 1, 1913. 
"Eev. Daniel Huffman, Stumptown, W. Va. — My Dear Uncle: By some 
mlstake you hâve been summoned to appear at Glenvllle on the 6th day of 
January to give testlmony In a proceeding which I hâve started to prove that 
you were mentally compétent to make the deeds you hâve made in the past. 
I am writing now to tell you that if you got siieh a summons it was a mls- 
take for them to send it to you, and you don't need to come to Glenville on 
account of it. I should be very glad to hâve you there, but it would be out 
of the question for you to make that trip in the middle of the winter. It 
misht resuit in your death. 

"I hope you are as well as usual and trust you may get through the win- 
ter ail right. 

"Yours truly, John S. Stump." 

The above-quoted letter shows that Stump was confident that by 
fair trial he could show that deceased had been improperly adjudged 
insane, and was of the opinion three years thereafter that he was in 
every sensé of the word mentally compétent at the time of the exécu- 
tion of the deeds. 

In the letter of June 7, 1902, Stump reminds deceased of the fact 
that his name had been dropped from the list of subscribers to the 
Home Mission Monthly, and, further, if the deceased so desired, he 
would place his name back on the list. 

On the 26th of June, 1902, Stump again writes his uncle that he 
had renewed his subscription to the Monthly, paying for same to 
the fall of 1904. He concludes this letter by saying that he regrets 
to hear of the loneliness of his uncle. 

On' the ISth of vSeptember, 1905, he again writes Huffman a letter 
in regard to one that his uncle had written him on the 12th instant, 
in which the deceased had expressed a désire to see Stump and the 
corresponding secretary of the Home Mission Society about matters 
of business. 

There is nothing contained in thèse letters which could be construed 
as an attempt on the part of Stump to unduly influence his uncle. 

The letter of Oct. ( ) 1905, addressed to his uncle, relates to land 
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situated in Faulkner county, Ark., stating that he had written the clerk 
of the court asking about liens, judgments, taxes, etc., that might be 
against the lands, and as to the advance in the price of real estate in 
that section, etc., telhng him that he would report as soon as he re- 
ceived the desired information from the clerk. He expressed the 
opinion to Huffman that it would be a mistake to sell the lands at that 
time. 

The letter of November 17, 1905, also relates to thèse lands, but 
contains nothing material to the question involved in this controversy. 

On November 23, 1905, after obtaining information in regard to 
the Arkansas lands, Stump writes his uncle in regard to same, stating, 
among other things, that the tract contained 156.84 acres, instead of 
160 acres, as called for in the deed, also that taxes for 1905 would be 
due January 1, 1906, and asks if he should find out what the taxes 
amounted to and pay them. Then he refers to a certain mortgage on 
the property, and further states that "theré is no oil there, but there is 
supposed to be coal, and that there is talk of a railroad being built." 
He then asks his uncle if he desires him to close up this matter by 
having the mortgage canceled, and, among other things, says : 

" * * * Inasmuch as you want this to go eventually to missions, I 
think if I were you I would deed this land to the Home Mission Society 
and let them close the matter out in any way they can, and relieve you of 
further worry or trouble about it. If you think you ought to do that, re- 
turn the deed to me and I will hâve a deed made out and sent back to .you 
to sign up. It seems to me that you could not afford to be worried about it 
for ail there is involved." 

There is nothing contained in any of the foregoing letters that évi- 
dences a purpose to unduly influence the deceased. Indeed the writer, 
among other things says : 

"Inasmuch as you want this to f/o eventuallii to missiong [italics ours], 
I think if I were you I would deed this land to the Home Mission Society 
and let them close out the matter," etc. 

A number of other letters appear in the record, but in the main they 
relate to business transactions in which deceased was interested, and 
where John S. Stump, who had been given a power of attorney to act 
for him, was attempting to settle and adjust his business. The de- 
ceased received thèse letters from the date mentioned up to the 29th 
of August, 1910. 

In a letter dated December 1, 1908, in referring to a debt said to 
bave been due the deceased by a man by the name of Burns, Huffman 
is requested to release Burns from this debt; Stump stating in this 
letter that he thought it would be good policy to do so, and says fur- 
ther: 

" * * * I don't want you to do it against your will, but I hâve given 
you the views of two of your friends and my own opinion for your considéra- 
tion." 

In referring to other matters further on in this letter the writer 
says: 

"If you think I was not justiflable In making that proposition, please gay 
so at once and I will withdraw It." 
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This letter tends to réfute the contention that Stump was endeavor- 
ing to unduly influence his uncle. 

It appears that the deceased was dissatisfied with Stump's manage- 
ment of what was known as the Clarksburg suit, and in writing his 
uncle says: 

"If you want me to do so, I will return your povver of attorney as soon 
as you hâve settled with ;Mr. Tjinn and Mr. Bassel, and leave the vvhole man- 
agement of your business in your hands." 

It seems Mtessrs. Linn and Bassel were attorneys for the deceased. 
This letter, instead of indicating a purpose to unduly influence Huff- 
man, shows that Stump was willing to relinquish any power or au- 
thority he might hâve had under the power of attorney. 

The other letters are very much of the same ténor, and show noth- 
ing to support the contention of the complainant that the deceased was 
unduly influenced in executing the deeds. 

Among other things, there is the déposition of Levi Huffman, broth- 
er of the deceased, which was offered in évidence by the défendants. 
Levi Huffman testified that he was 73 years of âge, and that he was 
présent when the deed was executed by Daniel Huffman to the Ameri- 
can Baptist Home Mission Society dated November 11, 1907. He 
was asked: 

"Q. Were you présent when directions were given for the préparation of 
that deed? I will modify that question by asking you if any directions were 
glven for the préparation of said deed in your présence, and, if so, by whom? 
A. I was; Daniel Huffman gave the directions." 

He was also asked as to who were présent when the deed was ex- 
ecuted, and if any one retired at the time it was executed. In reply 
to the last part of the question he said: "John S. Stump." He was 
then asked to state the substance of the conversation with Daniel Huff- 
man at that time, and he answered as f ollows : 

"A. Daniel HufCman was asked if it was a volition of his own that he of 
his own will and accord had executed this deed, he said it was." 

Levi Huffman was then asked if the deceased at that time gave any 
reason as to why he executed the deed. Deceased replied to the ques- 
tion by saying that — 

"He had always had a deep interest in the mission cause, and that he de- 
sired his estate to go for that purpose, giving as a reason that he was a child 
of missions, and that he was converted and united with the church under the 
miiiistry of a missionary." 

Deceased was then asked (according to Levi Huffman's testimony) 
as to whether John S. Stump had used any undue influence in secur- 
ing the exécution of the deed, and in testifying as to his brother's re- 
ply said : "Mjy recollection is John S. had not." He was then asked 
as to the mental condition of the deceased at the time of the exécution 
of the deed, as indicated by his action and demeanor, and in reply said : 
"So far as I was able to judge his mental condition was good." He 
was then asked how long prior to the exécution of the deed his broth- 
er had contemplated devoting any part of his means to Home Mission 
work, and in response testified as f ollows: 
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"A. In l.SDy he. expresspd himself to me tlmt it was his purpose and désire. 

"Q. Where did he so express liiniself? A. First, at lils own home; secoiid- 
ly, in ,1oumeyiiis to the home of our hrother-in-law, William Barr, likewise 
after our arrivai at Barr's hoiue. 

"Q. What part of his property did he Indicate that he intended to dispose 
of lu such a nianner? A. Ail of liis real estate reserving the oil, gas, and 
coal. 

"Q. What, if anythlng, was said by him. at the time respecting a provision 
for his desoendants? A. That he had given to them about as much as he 
intended thtmi to hâve. I mlght he mistaken as to his reserving the oil, gas, 
and coal for ail time, but possibly during liis life ; but lie intended it ail at 
his death to go into the hands of the Home Mission Society. 

"Q. Did he ever afterwards tell you anythlng more on the same subject, 
if so, and where? A. In the year 1ÎX>7 he also expressed a désire to turu liis 
real estate over into the hands of the Home Mission Society. * * * 

"Q. What influence was exerted to secure them? A. I ani not aware that 
there was. any. 

"Q. Is it not a fact for the last ten years D«inlel Huffman has insisted that 
his property belonged to the Lord and when he was through with it should 
go to Him wlthout regard to his own children and heirs? A. You put the 
question too strong. He intended after he had given to his children what 
he intended thera to bave the remainder should go to the Lord or His cause, 
that was his statement to me. * * * 

"Q. Who asked thèse questions of Daniel Huffman? A. It might hâve been 
Hines and Kelly. 

Q. Why did Hines and Kelly ask thèse questioiis? A. How do I know? 
I want to make a statement. Mr. Hines and Kelly asked Daniel HufCnian 
if any one had influeneed him to make this deed, his answer to them was 
that if they knew as mueh about him as Brother IjCvï did that he couldn't 
be influeneed to do a thing he did not want to do. * * * " 

Rev. W. M. Hall, a Baptist niinister, testified in regard to having 
seen the deceased at Petersburg, Va., in 1906. In regard to what oc- 
curred on this occasion he stated : 

"After dinner he told me he had been in town seeing about his business, 
and then l don't know what brought the subject up. but he told me that he 
had decided to tum his property over to the missions; that he had been 
thlnking for some time of writlng to Mr. Stump al)out it, that he had de- 
cided ta turn his property fully into the hands of the Mission Board and 
that they were to pay him interest or sometlilng to that effect. He said he 
wished to clo.se it out in full, so that there would be no lawsuit after he was 
dead. I will change that a littk; — tliat he Intended to glve ail that he ex- 
pected his children to hâve to them vvhlle he lived and was going to deed the 
rest to the missions. I suppose the conversation lasted half an hour. * * * " 

Rev. Hall also testified that he considered the deceased at that time 
an exceptionally strong man for his âge and that he never saw any 
indication of mental vveakness and never heard any one comment on it. 

John S. Stout testified that he was a f armer, lived at Cedarville, 
Gilmer county, and was 57 years of âge. He said, among other things, 
that on one occasion Daniel Huffman had told him that he had deed- 
ed property to the Home Mission Society and had heard some talk 
that his heirs were going to give him trouble in regard to the matter, 
but he stated that he — 

"had given it to the Home Mission Society that the gospel might be carrled 
to the world and that lie had not doue as mucli aloiig that Une as he would 
llke to but the Lord had blessed him in giving him nieans and he had turned 
it over so that his brethren might carry on the work." 
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This was in the spring of 1908, according to witness' recollection. 

R. G. Linn, a practicing lawyer, testified that from time to time he 
was the légal adviser of the deceased and that he frequently consulted 
liim about légal matters. In response to the question as to Huffman's 
mental condition he said : "I believe it to be good." When asked as 
to the deceased being able to understand papers of that character he 
testified : 

" * * * He asked me — the paper was read o^er to hlin carefTilly and he 
asked me to read again the houndarles, or part of thein, for the purpose of 
determinliiff for himself whether or not it respected the réservation that he 
had made in some former deed." 

Linn was then asked : 

"Q. From that conversation you had with him upon that day vcould you 
Bay that lie did or did not understand whut property lie had and what prop- 
erty vi^as embraced In that deed? A. Why I believe that he understood, and 
I believed at the time that he did." 

Sylvester Stump was also introduced and stated that he was 72 
years old and that he was a notary public in 1909, that he knew the 
deceased and was présent when they were considering the matter of 
the deed to John S. Stump. He testified that Mr. Linn read one copy 
and gave the other to him to read to see if it was correct. He tes- 
tified : 

"After they got the deed signed I asked Mr. Huffman if he knew the con- 
tents of It. He says, 'Yes, I do,' and I certificd hls acknowledgment. From 
what I saw I thought Daniel Huffman's mental condition was good that day. 
Good as comraon. He was not excited. He talked intelligently. They talked 
the business they were interested in." 

D. N. Connoly, a Baptist minister was introduced and testified that 
he had been acquainted with the deceased since "about 1894," having 
often met him at church and other places. Among other things he 
said : 

"I also saw him in 1911 on Kanawha river near the mouth of Mill Run. 
I was preaching around there. When I first spoke to him he says, 'I doii't 
recognize you,' and then he stopped a moment and says, 'I believe I know 
the voice; I believe it is Brother Connoly.' I said, 'Yes, it is Brother Con- 
noly.' And then he remarked to me that he eouldn't see clearly." 

He also testified that he detected nothing wrong with his mental con- 
dition at that time. 

A number of other witnesses were introduced, practically ail of 
whom testified that the deceased was a man of strong mentality, and 
the most of them stated that they had heard him express a désire and 
purpose to give his property, after providing for his children, to the 
mission cause. 

The test by which the validity of the disposition of property dépends 
is whether the donor or devisor, at the time of exécution of the deed, 
or will, knew what he was doing, the property of which he was mak- 
ing disposition, its relation to his estate, its effect upon his relatives to 
whom the property for which he was making conveyances would, upon 
his death, descend, and the use to which it was to be put. If thèse 
254 F.— 35 
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conditions are found to exist the grantor is deemed to be compétent 
and such deed, or will, should not be disturbed by the courts, in the 
absence of controlling évidence of undue or coercive influence over 
his mind and conduct at the time of the exécution of the instrument. 

In other words, if the deceased in this instance executed the deeds 
in question of his own volition and without being unduly influenced, 
so as to cause him to do that which he would not ordinarily hâve done 
under normal conditions, then and in that event this court, followring 
a long line of décisions, would not be inclined to grant the relief sought 
by the complainants. 

A careful considération of the évidence discloses the fact that the 
deceased for the greater part of his life v^fas considered a substantial 
f armer, possessing to an unusual degree those traits that give one suc- 
cess in life, to wit, energy, economy, good judgment, and uprightness 
in business dealings. It appears that he was a man of strong con- 
victions, and this was especially true as to religions matters. The évi- 
dence further shows that he was not only a consistent member of the 
dénomination to which he belonged, but that he spent much of his 
time in preaching the gospel and contributed to the cause in which he 
was so deeply interested; further, that for years prior to the exécu- 
tion of the deeds in question he contemplated making substantial con- 
tributions to the cause of missions before his death. 

It is insisted that letters written by W. E. Powell and John S. Stump 
to the deceased were what might be termed "begging letters." An 
agent or agents of a Christian enterprise may properly appeal to those 
able and in sympathy with such enterprise for fînancial support. In 
this âge of enlightenment the number of men of large means, as well 
as those of moderate means, who, f rom year to year, contribute to en- 
terprises of this character, is rapidly increasing. Indeed, a majority of 
the educational institutions of this country, and certainly a majority 
of the religious institutions, are based upon endowments made by those 
who feel that it is their duty to dispose of their means by contributing 
to educational and religious institutions. Thèse are laudable objects 
and it seems to us in a case like the one at bar, where one from his 
early manhood bas spent his life in rendering Christian service, being 
imbued with a désire to not only preach the gospel to his own people, 
but to carry it to others, expressing at ail times his purpose to make 
substantial contributions to the cause of missions, at a time when he 
was unquestionably in full possession of his mental and physical facul- 
ties and continued until his death to so express himself, tends strongly 
to show that what he did was not on account of undue influence, but 
was only the fulfillment of his long cherished and expressed désire. 

It should be borne in mind that, in addition to what we hâve said 
as to the testimony offered, tending to establish the mental capacity 
of the deceased, that the court below found as a fact that the com- 
plainants had not established the mental incapacity of the deceased to 
exécute the deeds in question. The court, in referring to this phase of 
the question, said: 

"I thlnk the évidence does rebut the contention of senile dementia or in- 
capacity to convey. While he was 85 years old in 1907, and his memory was 
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failinff, I do not doubt his ability tlien to understand to tlm fiill degree re- 
quired by the law, as enunciatcd in Buckey v. Bnckey, 38 W. Va. 168 [18 S. 
Ê. 383], and similar cases, the nature and effect of a eontract of sale." 

There are a number of cases bearing upon this subject, and in the 
case of Buckey v. Buckey, 38 W. Va. 168, 18 S. E. 383, the court an- 
nounced the following: 

"The presumption of law is that the grantor in a deed was sane and com- 
pétent to exécute it at the time of its exécution. 

"Old âge Is not of itself sufficlent évidence of incapacity to make a deed. 

"The évidence of an officor taklng the acknowledffment to a deed, or of a 
person présent at its exécution, Is entltledi to peculiar welght in consldering 
the grantor's capaclty. 

"The time of the exécution of a deed is the material or critical point of 
time to be considered upon the inquiry as to the grantor's eapaoity. 

"A grantor in a deed may be extremely old, his understanding, memory, 
and mind enfeet>led and weakened by âge, and hls action oceaslonally strange 
and eccentric, and he may not be able to transact many afCairs of life; yet 
if âge has not rendered him imbécile, so that he does not know the nature and 
effect of the deed, this does not invalidate the deed. If he be capable, at the 
time, to knovif the nature, character, and efCect of the partlcular act, that is 
sufficlent to sustain it." 

The rule announced in the above case was reaffirmed in a number 
of cases in West Virginia, as foUows : Delaplain v. Grubb, 44 W. Va. 
612, 30 S. E. 201, 67 Am. St. Rep. 788; Farnsworth v. Noffsinger, 
46 W. Va. 410, 33 S. E. 246; Teter v. Teter, 59 W. Va. 449, 53 S. 
E. 779; Bade v. Feay, 63 W. Va. 166, 61 S. E. 348; WoodviUe v. 
Woodville, 63 W. Va. 286, 60 S. E. 140; Black v. Post, 67 W. Va. 
253, 67 S. E. 1072; Barnett v. Breathouse, 77 W. Va. 514, 88 S. E. 
1013. 

The case of Mackall v. M'ackall, 135 U. S. 172, 10 Sup. Ct. 707, 34 
L. Ed. 84, in referring to this phase of the question says : 

"Influence gained by kindness and affection will not be regarded as 'un- 
due,' if no imposition or fraud be practieed, even though it induce the tes- 
tator to make an unequal and unjust disposition of hls property in favor of 
those who hâve contributed to his comfort and ministered to hls wants, If 
such disposition is voluntarily made. Matter of Gleespin's Will, 26 N. J. 
Eq. 523. * * • Confidential relations existing between the testator and 
benefleiary do not alone furnish any prefeumption of undue influence. Lee v. 
Lee, 71 N. C. 139. Nor does the fact that the testator on hls death-bed was 
surrounded by beneficiaries in his wUl. Bundy v. McKnight, 48 Ind. 502. 
* * * Nor that the testator, an old and helpless man, made liis will in 
favor of a son who had for years cared for hlm and attended to hls business 
affalrs, his other children having forsaken him. Elliott's Will, 2 J. J. Marsh. 
340; s. c. Redf. Am. Cas. on WUls, 434. * * * It would be a great re- 
proach to the laW If, in its jealous watchfulness over the freedom of testa- 
mentary disiiosition, it should deprive âge and infirmity of the klndly min- 
Istratlons of affection, or of the power of rewarding those who bestow them. 

"Undue influence must destroy free agency. It is well settled that In order 
to avold a will on the ground of undue influence, it must appear that the 
testator's free agency was destroyed, and that his will was overljorne by ex- 
cessive importunlty, imposition or fraud, so that the will does not, in fact, 
express hls wishes as to the disposition of his property, but those of the 
person exerclsing the influence." 

In the case of Du Bose v. Kell, 90 S. C. 196, 71 S. E. 371, the Su- 
prême Court said: 
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"To avoid a ùeed on the ground of undue inf1uen«î, the évidence nmst 
show such an Influence exerted on the grantor as to override his will and to 
make the aet of executing tlie deed a mère mechanlcal performance by hlni 
of the design of the person exertlng the influence, and undue influence may 
consist in any influence wliieh is so far operative as to destroy free agency." 

The whole subject of undue influence and mental competency is 
fully and elaborately discussed by Hawley, District Judge, in the au- 
thorities cited in Président, etc., of Bowdoin Collège et al. v. Mer- 
ritt et al. (C. C.) 75 Fed. 480. The discussion on this point is so full, 
and the citation of authorities so complète, that hardly anything can 
be added to it. The law on the subject is also admirably stated by 
Judge Sanborn in a Circuit Court of Appeals opinion. Sawyer v. 
White, 122 Fed. 223, 58 C. C. A. 587. 

It is true that Daniel Hufïman was forgetful in the latter part of 
his life, sometimes not knowing even those with whom he had ac- 
quaintance. There is also évidence that he was sometimes confused 
about the détails of his business, such, for example, as whether notes 
had been paid — what he had done with some money which he had. 
But this confusion was always temporary, and he grasped and recog- 
nized the force of the évidence which was brought to him that he was 
mistaken as to his former views. Some of his neighbors testified that 
in their opinion, based on this confusion as to détails of his business 
and the failure to recognize those whom he knew, that he was not of 
Sound mind and incapable of making a valid deed. On the other hand, 
many who had intimate acquaintance with him, including two of his 
brothers, testified that he knew his property ; that he had distinct pur- 
poses and ends in life, which were not irrational or fantastic, but, on 
the contrary, such as might well be entertained by an intelligent man. 
As we hâve stated those who were présent at the time of the exécu- 
tion of the deed, including lawyers of the highest character, testified 
that he fully apprehended the nature of his property and the purport 
of the deed he was making, and aided in getting data for the prépara- 
tion of the deed. The conclusion, therefore, of the District Judge that 
Huffman was not of unsound mind and had suffîcient intelligence to 
fully realize what he was doing, is well sustained by the greater weight 
of the testimony. 

There was no undue influence. It is true that several Baptist clergy- 
men, deeply interested in the cause of missions, encouraged and so- 
licited Huffman to carry out the purpose which he had formed, and 
not to delay it until it was toc late. But there was not the slightest 
évidence that any pressure was brought to bear upon him. There is 
no évidence that he was told that the failure to make thèse deeds to 
carry out his design would affect his welfare in this world or the next. 
The only appeals made were that he should aid a good cause in pur- 
suance of the design which he had expressed without any solicitation 
from anybody. When he went to matke the deeds, Huffman himself 
requested his brothers to accompany him, and the papers were drawn 
by lawyers of high standing, after much discussion as to the form the 
transaction should take. Everything was done openly and above board. 
There was no necessity for effort to bring Huffman to a frame of mind 
which would conduce to the giving of his property to a missionary 
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cause. He had been in that frame of mind for years, and we can dis- 
cover no effort to control his will in this regard. The most that can 
be said as to the influence upon hini was that he was requested and 
soHcited to carry out the design without delay. But even this request 
was not unduly insistent, for as soon as it was made he agreed to the 
suggestion. 

in view of ail the facts in this case we are of the opinion that the 
case at bar is far removed from the standard of proof required to set 
aside conveyance, even for undue influence, or incompetency, or both. 

[8, 9J However, it is insisted by counsel for the complainant that 
the deeds of 1907 and 1909 are invalid, in that they are contrary to 
the laws and policy of the state of West Virginia; in other words, aft- 
er assuming the invalidity of the deeds in question upon this ground, 
they then arrive at the conclusion that no title passed to the grantor 
thereunder. 

The court below in referring to this phase of the question, among 
other things, said: 

"Personally, my views liave been in accord with those of counsel In tlii.s 
Une of reasoning, as shown by the two opinions filed in Miller v. Ahrens (C. 
C.) 150 Fed. G44, aud [Id. (C. 0.)] 16.3 re<l. 870; but I hesitate, In view of tlie 
opinion rendered in Pulp & Paper Co. v. lliller, supra [176 Fed. 284, 100 C. 
C. A. 17 Gl by tlie Circuit Court of Api»eals for this circuit, to rely upon them 
in the décision of this case. * * * 

"Tlie conclusions I reach are thèse: I thinlt thèse eonveyances are direct 
violation of the statute of West Virginia, lliniting the amount and the pur- 
poses for whicli church organizations niay talce real estate. If, however, the 
ruling in West Va. Pulp & Paper Co. v. Miller, supra, is held décisive that 
only the state can complain of this, I aiu fuUy convinced that they should 
1)6 set aslde, at the instance of thèse heirs, because of the undue influenc-e 
that caused their exécution, and decree to that effeet niay be entered." 

The Constitution of West Virginia (article 6, § 47) says : 
"No charter of incorporation .«hall be griinted to any church or religions 
dénomination, l'rovisions may be niade by gênerai laws for securing tlie 
title to church property, and for the sale and transfer thereof, so that it 
shall be held, used, or transferre<l for tJie puii)oses of such churcli or re- 
ligious dénomination." 

Counsel for the complainants say that— 

"The provision niadc liy gênerai law, under tlie last clause of tlie abova 
section of the Constitution, is cliaptor 57 of the Code of West Virginia; and 
it provides tl'.at the circuit court of the county shall ai)]>o)nt trustées to hold 
church property, and section 7 of that (■hai)ter |sec. :!2901 provides that such 
trustées may take nnd hold foi' the iairi)Osos nientioued in the first section 
of said chapter, not excceding four acr{>s of lands in an incoritorated city. 
town or village, and jiot exceediiig (iO acres out of such city, town or village." 

"This chapter niakes provision in relation to the eonveyances of land whicli 
sliall be made for use or benefit of any church, religions sect, society, con- 
grégation or dénomination as a place of piiblic worshii) or a burial place or 
as a résidence for a nihiister and provides that the land shall be held for 
such )iur]iose and no other." 

"Our [complainants'] contention is that this statute lias no relation to t\w 
subject under discussion in this case. A church of any dénomination lias tli(^ 
right, under this statute, made in pnrsuaiice of the Constitution to take and 
hold real ostate for church purposes locally to the extent "provided in sec- 
tion 7, but this by no nicans authorizes the ineoiporation of a comiiany to 
take the land for any purposes counected with the church or religions dé- 
nomination." 
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The contention of the complainants is based upon the assumption 
that the American Baptist Home Mission Society is a "church or re- 
ligions dénomination," within the meaning of the section of the Con- 
stitution above quoted. We think there is a marked distinction be- 
tween a "church or reHgious dénomination" and a society or other or- 
ganization acting as an auxiHary thereto. 

In the case of Gilmer v. Stone, 120 U. S. 586, 7 Sup. Ct. 689, 30 
h. Ed. 734, the Suprême Court passed upon the vahdity of a devise of 
several hundred acres of land situated in the state of Ilhnois, to be 
"equally divided between the Board of Foreign and the Board of 
Home Missions" of the Presbyterian church, both being New York 
corporations. The Illinois statute provides that "a congrégation, form- 
ed for reHgious purposes," cannot purchase or hold land in excess of 
10 acres. Among other things it appears that the corporate benefici- 
aries were formed — 

"for the purpose of establishing and conduetlng Christian missions among 
the unevangelized of pagan nations and the gênerai diffusion of Christianity, 
and to assist In sustainlng the preachlng of the gospel in feeble churches 
and congrégations in connection with the Presbyterian Church in the United 
States, and generally to superintend the whole of the Home Missions in be- 
half of such church." 

In that case the Suprême Court held that the Illinois statute was 
applicable to bodies formed for the purpose of religions worship and 
did not apply to thèse mission societies and the devise of land to them 
was allowed to stand. The Suprême Court in that case in referring to 
this point said: 

"While thèse boards are Important agencies In ald of the gênerai reHgious 
work of the Presbyterian Church in the United States of America, neither 
of them is. In any proper sensé, or in the meaning of the ."ÎSth section of the 
aet of 1872, a church, congrégation or society formed for the purpose of re- 
ligions worship. The counsel for the plaintifC in error seem to lay stress upon 
the more gênerai words, 'formed for religions purposes,' in the forty-second 
section of the act ; but manifestly the other parts of the same section, and 
previous sections, sbow that the only corporations intended to be restrieted 
In the ownership of land to ten acres, were those formed for the * * * 
commonly called benevolent or missionary societies. The reasons of public 
policy which restrict societies, formed for the purpose of religious worship, 
in thelr ownership of real estate, do not apply at ail, or, if at ail, only with 
dlminished force, to corporations which hâve no ecclesiastlcal control of 
those engaged in religious worship, and cannot prescrlbe the fonns of such 
worship, nor subject to ecclesiastical discipline those who fail to conform to 
the rules, usages, or ordei's of the religious society of which they are mem- 
bers." 

In the case of Hamsher v. Hamsher, 132 111. 285, 23 N. E. 1125, 8 
E. R. A. 558, there was a gift by will to the Young Men's Christian 
Association of Decatur, 111., a corporation formed for the purpose of 
promoting, as shown by its charter, educational, humanitarian and 
charitable work, rather than religious worship. The Suprême Court 
of that state, in passing upon this question, among other things said : 

"It does not appear that the Young Men's Christian Association of Deca- 
tur, 111., exercises any ecclesiastical control over its members, or prescribes 
any form of worship for them, or subjects those who fail to conform to its 
rules to ecclesiastical discipline. Tlierefore a limitation upon the extent of 
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Its ownersliip of real estfito Is not so imperatively demanded by those con- 
sidérations of public ix)llcy wlilcli apply to cori)oriitions fonned for the pur- 
pose of i>ublia worship. We are of the opinion that sald association is not 
subjeet to tbe restriction eontained in section 42 of tlie Corporation Act, 
and tliat tlie devise to it of a greater quaiitity of land than ten acres is not 
invalld. It follows that the appellant takes nothing as heir, and that bis 
eross-blU was properly dismissed." 

It is undoubtedly true that the Constitution of West Virginia pro- 
hibits the incorporation of any church or religions dénomination, but 
we are of the opinion that this provision applies only to church or re- 
ligious dénominations and cannot be properly construed as applying 
to organizations of the character involved in this controversy, nor 
does it contain any inhibition against a foreign corporation created, 
among other things, for the purpose of taking and holding real estate. 
Under the provisions of section 30 of chapter 54 of the Code of West 
Virginia (sec. 2929) any foreign corporation may hold property in that 
state unless otherwise expressly provided. 

In the case of Fritts v. Palmer, 132 U. S. 283, 10 Sup. Ct. 93, 33 
L. Ed. 317, the Suprême Court said: 

"The Constitution and laws of Colorado, it sliould be observed, do not 
prohiblt foreign conioratlons altogetlier from purehasing or holding real 
estate within its llmits. Tlioy do not déclare absolutely or whoUy vold, as 
to ail persons, and for every purpose, a conveyance of real estate to a foreign 
corporation whlch has not previously done what is required l^efore it can 
rightfully carry on business in the state. Nor do they déclare that the title 
to such properly shall remain in the grantor, despite hls conveyance. • * « 

"If the Législature had intended to déclare that no title should pass under 
a conveyance to a foreign coriwration purcha.sing real estate before it ac- 
quires the rlght to engage in business in the state, and that such a convey- 
ance should be an absoluto nullity as between the grantor and grantee, 
leaving the grantor to deal with the property as if he had never sold it, that 
intention would hâve been clearly nianifested. * * * 

"To the above cases may be added those holding that an allen may take 
by deed or devise and hold against any one but the sovereign until office 
found. Cross v. De Valle, 1 Wall. 1, 13 [17 L. Ed. 51,')]; Governeur v. Robert- 
son, 11 Wheat. 332 [0 L. E:d. 4S8] ; National Bank v. Matthews, 98 U. S. 
(521, G28 [25 U Ed. 188]; Phillips v. Sloore, lOO U. S. 208 [25 U Ed. 603]. 
Also, those holding that the question whether a cori)oratlon, havlng ca- 
paclt.y to purchase and hold real estate for certain defined purposes, or in 
certain quantities, has taken title to real estate for purposes not authorized 
by law, or in excess of tbe quantlty perinitted by its charter, coneenis only 
tbe state within, whose limits tbe property is situated. It cannot be ralsed 
collaterally by private iKu-sons unl(>ss there be something in Ihe statute ex- 
pressly or by necessary implication autliorizing theni to do so. Cowell v. 
Hprings Company, 100 U. S. 55, GO [25 L. Ed. 517] ; Jones v. llabersham, 107 
r. S. 174, 1S8 [2 Sup. Ct. ?,:X: 27 Iv. Ed. 401]." 

[10] We are further of the opinion that where a state does not pro- 
vide for the granting of a charter to domestic cori^orations of certain 
character, such nonaction on its part is not in the nature of a pro- 
hibition against foreign corporations created for such purpose. 

[11] We think the third proposition, that under the laws of West 
Virginia a foreign corporation will be deemed to hâve no corporate 
existence is untenable in the light of the cases decided by the Suprême 
Court of West Virginia, and those decided by the fédéral courts in 
cases arising upon gifts or grants made in West Virginia; also, this 
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principle has been announced by the Suprême Court of the state of 
Virginia, whose laws in many respects are similar to the provisions of 
the Constitution of West Virginia. In the case of West Virginia Pulp 
& Paper Co. v. Miller, 176 Fed. 284, 100 C. C. A. 176, the court in 
referring to this point said : There was a devise in trust of lands in 
West Virginia to a church incorporated under the laws of Maryland. 
In that case the corporate existence of the Maryland church was 
recognized by the court; it holding, among other things, that in the 
case of devise of land to a foreign church, such devise could only be 
called in question by the state. In that case the court said in point : 

"Even If this were a devi.se of land to a foreifiii church, the state alono 
could eoraplain. In the case of Church v. Arkle, 40 W. Va. 9.3, 38 S. E. 486, 
the court said: 'Whcre oue leases a lot from the tnistee.s of a church lu an 
action of unlawful detainer against hira by such trustées for the recover.v 
of possession, he eannot set up tliat the church hold.s the lot in violation of 
section 1, c. 57, of the Code, lliuitlng the ownership of real estate by a church 
to such as may be necessary as a place of public worship or burial place, or 
the résidence of a minister. None but the state ean attack such ownership 
as violating that statute.' Banks v. Poitiaux, 3 Kand. (Va.) 136. 15 Am. Dec. 
706; Ilanson v. Little Sisters of the Poor, 79 Md. 434, 32 Atl. 1052, 32 L. K. 
A. 293. 

"Also in the case of Jones v. Habersham, 107 U. S. 174, 2 Sup. Ct. 336, 27 
L. Ed. 401, the court, in referring to this question, said: 'But there are two 
conclusive answers to this argument: (1) Restrictions Iniposed by the charter 
of a corporation upon the ainount of property that it may hold eannot be 
taken advantage of eollaterally by private persons, but only in a direct pro- 
ceeding by the state whicli created it. Runyan v. Coster, 14 Pet. 122, 131 
[10 U Ed. 382] ; Smith v. Sheeley, 12 Wall. 358, 361 [20 I^ Ed. 430] ; Bogar- 
dus V. Trinlty Church, 4 Sandf. Ch. ('N. Y.) 633, 758; De Camp v. Dobbins, 
29 N. J. Eq. 36; Davis v. Old Colony R. R. Co., 131 Mass. 258, 273 [41 Am. 
Rep. 221].' 

"In the case of Julian v. Central Trust Co., 115 Fed. 056, 53 C. C. A. 438, it 
was insisted that the Southern Rallway Comi»any, being a corporation of the 
state of Virginia, could not hold railroad jiroperty in North Carolina, and, in 
referring to this phase of the question, the court, aniong other things, said: 
'If the Southern Rallway Company holds this property contrary to the will of 
the sovereign power of the state, it is for tlie state to interfère. No private 
indivldual can usurp its prérogative. Bank v. Matthews, 98 U. S. 628, 25 L. 
Ed. 188; Leazure v. Hillegas, 7 Serg. & R, (Pa.) 313.' 

"In the case of Hickory Farm OU Co. v. Buffalo, N. Y. & P. R. Co. (C. C.) 
32 Fed. 22, the court said: 'The leading case in l'ennsylvanla on the subject 
of the effect of a conveyance of real estate to a cori)oration forbidden by law 
to "purcliase and hold" the sanie is that of Leazure v. Hillegas, 7 Serg. & 
R. [l'a.] 313, in which it was held that such coriioratlon might purchase and 
take title to the real estate; Its tltle, however, liko that of au alien, being 
defeasible at the pleasui'e of the conuiionwealth. That case and the later 
case of Goundie v. Water Co., 7 Pii. 233, seltle the principle that the com- 
monwealth aloue can object to a Avant of capacity in a corporation to hold 
land.' " 

The case of Mallett v. Simpson, 94 N. C. 37, 55 Am. Rep. 594, is to 
the same effect. Also, in the case of Ragan v. McElroy, 98 Mo. 349, 
lis. W. 735, the Suprême Court held that whether a corporation, in 
accepting deed to real estate, exceeded its powers, is a Cjuestion which 
could only be raised by the state in direct attack. 

In the case of Wilson v. Perry, 29 W. Va. 169, 1 S. Ë. 302, there 
was a bequest in trust to the Presbyterian Committee of Publication, 
a Virginia corporation, formed for "the dissémination of religious 



CHAPIN-SACKS MFG. CO. V. IIKNDLER CREAMEKY CO. 553 

truths" and the Suprême Court of that state upheld the gift. In the 
case of Ross v. Kiger, 42 Va. 402, 26 S. E. 193, a bequest to the "Mis- 
sion Society of the Methodist Episcopal Church," a New York cor- 
poration, was sustained. 

The foUowing cases are very much in point and sustain the conten- 
tion of the défendant: Chambers v. City of St. Louis, 29 Mo. 543; 
American Mortgage Co. v. Tennille, 87 Ga. 28, 13 S. E. 158, 12 L. R. 
A. 529; Union National Bank v. M'atthews, 98 U. S. 621, 25 L. Ed. 
188. 

In the latter case, the Suprême Court, among other things said. 

'"Where a eonioration is Incompétent by its ehartei- to take a title to real 
estate, a convc.vance to it Is not voitl, but only voldable, and the sovereij?u 
alone eau objeet. It is valid until as.salled in a direct proceeding iustltuted 
l'or that purpose." 

After carefully considering the provisions of the West Virginia 
Constitution, in the light of the foregoing authorities, we are of the 
opinion that (a) the American Baptist Home Mission Society and the 
Latin-American Improvement Association, Incorporated, are not re- 
ligious dénominations within the meaning of the act; (b) that there 
is no provision in the West Virginia Constitution that inhibits a for- 
eîgn corporation from holding property v^^ithin that state ; (c) that this 
court in the case of the West Virginia Pulp & Paper Co. v. Miller 
(supra), established the rule, in this circuit at least, that in a case like 
the one at bar the state alone can attack the validity of an instrument 
alleged to be in violation of the public policy of the state as annun- 
ciated in the Constitution. 

In view of what we hâve said we are of the opinion that the court 
below was in error in holding the deeds in question to be invalid, there- 
fore, the decree of the court below is reversed and the case will be re- 
manded, with instructions for further proceedings in accordance with 
the views herein expressed. 

Reversed. 



CHAPIN-SACKS MFG. CO. v. HENDLER OREAMERY CO. et al. 

HRNDLER CREAMERY CO. et al. v. CHAPIX-SACKS MFG. CO. 

(Circuit Court of Appeals, Fourth Circuit. October 10, 1918.) 

Nos. 1584, 1620. 

1. Trade-Marks A^"D Trade-Names ig=;3.'î(5) — Oiiaracter of Word — Qtjality. 

No \\-ords whifli lu thelr ordinary siîînifieation, or in their trade signlfl- 
cation, merely desciibe the quality of the article to which they are ap- 
plied, ean be exclus;ively appropriated as a trade-mnrU. 

2. Tbade-Marks and Tuadk-Names (@=».'}(.5) — "Velvet." 

•"Velvet," in its prlmary ineaninK, sisnifies cloth, substantial, soft, and 
siuooth to the toueh, and is used in a secondary sensé as designating the 
quallties of eonsistency, softness, and smoirtlmess; and hence the words, 
"The Velvet Kind," eannot b(^ appropriated by a manufacturer of Ice 
ci'eain as a trade-niark for his product. 

[Ed. Note. — For otlier définitions, see Words and Phrases, Second Séries, 
Velvet.] 

<S=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexée 
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8. TeADE-MaKES and TbADB-NaMES <e:^45 REGISTBATION PSESUMPTIOiT. 

The allowance of a trade-mark by the Patent Office furnislios a strongf 
presumption of its validlty; but a -trade-mark in the words "Tlie Velvet 
Ktnd," as appUed to Ice cream, being tnvalid, eaonot be sustained be- 
cause of the presumption. 

4. Tbade-Maeks and Teadb-Name3 ©=569— Appbopkiation — Intent to De- 

FEAUD — InFEBENCE. 

Where défendants used words In which complainant had acqulred a 
Talid trade-mark, such use of itself evidenced an intention by défendants 
to defraud and palm ofC thelr product as tbat of complainant, altliough 
the inferences of fraud and unfalr compétition may be rebutted, in ex- 
emption of damages, 

5. Teade-Maeks and Teade-Names ©=67 — Unfaib Compétition — Protec- 

tion. 

Even where there Is no teehnleal trade-mark, a dealer may acquire 
property rights In words not the snbject of a trade-mark, whieh the 
courts will protect upon proof of unfair compétition. 

6. Tbade-Maeks and Teade-Names <S=>78 — Unfaib Compétition — I'ïîotec- 

TION. 

Where complainant built up an extenslre trade In Washînstnn, D. C, 
selling its ice cream under the descriptive words, "The Velvet Kind," 
that (3id not glve complainant any right to exclude others from using 
su eh words In a place where it had not assoelated its ice cream vvlth 
the désignation, and défendant might adopt the words to describe Its 
Ice cream sold In Baltimore. 

7. Teade-Mabks and Teade-Nambs <S=>86 — Action — Ijaches. 

Whlle mère delay or acqulescence cannot defeat the remedy by In- 
junctlon In support of the légal right to a trade-mark, yet where com- 
plainant. which did not hâve a technical trade-mark in the words "the 
Velvet Klnd," under which It sold its Ice cream, abandoned a suit against 
défendant, who had begun selling Ice cream in another city tinder the 
same name, siich abandonment estopped complainant from obtainlng a de- 
cree from profits. 

8. Teade-Mabks and Teade-Names ®=397 — UNFArB Compétition — Relief. 

Where complainant had built up an extensive trade in Ice cream under 
the name "The Velvet Kind" in one city, and défendant had appropiiated 
that name for its ice cream, which It sold in another city, held that, 
on défendants beginnlng to sell iœ cream in a thlrd city in compétition 
with complainant, it was bound to use the utmnst good falth to distinguish 
Its product from that of complainant, but should not be ei).1()ined from 
entering territory in which the complainant had not established a 
market. 

9. Tbade-Maeks an» Teade-Names <3=>97 — Unfaib Compétition — Bemef. 

Where complainant had built up an extensive trade In Ice cream under 
the name "The Velvet Kind," a decree en.1oining défendant from adver- 
tlsing Its Ice cream under that name, wlthout the distinct statement that 
it Is "not 'The Velvet Kind' made by" complainant, held not to afiford the 
latter sufflcient protection, as such an advertlsement, without a statement 
that defendant's ice cream was inferior, would indlcate that défendant 
was clalming to sell Ice cream superlor to that of complainant. 

10. Appeal and Er,eob (@=>1171(3)— Revebsai^-Costs. 

Whlle it is the gênerai rule in equlty that costs are in the discrétion of 
the trial court, and that no appeal will lie upon a decree merely upon 
the ground of error in awarding costs, yet, where the decree Is erroneous 
In any other respect, the appel late court may reverse or modify it with 
respect to eost 

WaddUl, District Judge, dlssenting In part 

Appeals from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore; John C. Rose, Judge. 

$s>For otber cases see same toplc & KEY-NUMBE!R In ail Key-Numbered Dlgesta & Indexe» 
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Bill by the Chapin-Sacks Manufacturing Company against the 
Hendler Creamery Company and another. From the decree, which 
granted part of the relief sought (231 Fed. 550), both parties appeal. 
Modified. 

Isaac Lobe Straus, of Chicago, 111. (Walter A. Johnston, of Wash- 
ington, D. C, on the brief), for plaintiff. 

John Watson, Jr., of Baltimore, Md. (Vernon Cook, of Baltimore, 
Md., on the brief), for défendants. 

Before KNAPP and WOODS. Circuit Judges, and WADDILL, 
District Judge. 

WOODS, Circuit Judge. In thèse appeals two mixed questions of 
law and f act are to be decided : Were the words, "The Velvet Kind," 
applied to ice cream in 1905, so descriptive of quality that they could 
not be appropriated as a trade-mark by complainant, Chapin-Sacks 
Manufacturing Company? 

Assuming that they were, did the use by the défendant Hendler, 
and his successor in^ business, Hendler Creamery Company, of the 
words, "The Velvet Kind," and of containers and wagons similar to 
those used by complainant, nevertheless amount to unfair compétition 
— the unfair appropriation of the good will of the complainant and 
the réputation of its ice cream? 

[ 1 ] The fîrst question is not f ree from difficulty, but it must be an- 
swered in the affirmative. No words which in their ordinary signifi- 
cation or in their accepted trade signification merely describe quality 
in the article to which they are applied can be excluded by one trader 
from use by others and appropriated as a trade-mark. Manufacturing 
Co. v. Trainer, 101 U. S. 51, 25 L. Ed. 993; Lawrence Manufactur- 
ing Co. V. Tennessee Manufacturing Co., 138 U. S. 537, U Sup. Ct. 
396, 34 L. Ed. 997. 

[2] "Velvet," in its primary meaning signifies cloth, substantial, 
soft, and smooth, without distinct particles causing roughness to the 
touch. With this signification, "velvet" and "velvety" are apolied de- 
scriptively in common speech to other articles; and in this secondary 
sensé the words are used almost as commonly as in their primary 
sensé. Perhaps no other words applied to ice cream so well describe 
the qualities of consistency, softness, and smoothness — the absence of 
roughness to the sensitive touch of the tongue produced by distinct 
particles of ice. The word "velvet" was in this sensé becoming more 
markedly descriptive in 1905, when complainant commenced its busi- 
ness; real cream having so largely ceased to be the chief constituent 
of ice cream, and the volume of the ice cream business having so 
vastly increased. It is not denied that at least two or three manufac- 
turers and dealers in différent parts of the country had before 1905 
used the word "velvet" or "velvet kind" as descriptive of quality in 
ice cream. After December, 1905, when complainant registered the 
words, "The Velvet Kind," in the Patent Office as a trade-mark, the 
words "velvet" and "velvet kind" were very extensively so used ail 
over the country, apparently without any knowledge of complainant's 
effort to appropriate the terms. This last fact is not important, as 
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showing such prior appropriation by any dealer or dealers as to invali- 
date complainant's claim to a trade-mark by reason of prior appro- 
priation, Its significance is that it shows a comnion conception and 
understanding of the words as distinctive of quality so gênerai, and 
so yaluable to the trade, that they could not be appropriated as a trade- 
mark by one dealer to the exclusion of ail others. Indeed, we cannot 
help thinking complainant adopted the word "velvet" as a fit adjec- 
tive to describe to the public the kind of cream it was making. 

[3] The allowance of the trade-mark by the Patent Office, it is 
true, fnrnishes a strong presumption of its validity. In addition to 
this, the Patent Office registration of the words "velvet" and its de- 
rivatives, eitlier alone or with other words, for such articles as can- 
dies, lotions, butter, oil, and cotton fabrics, also tends to support the 
claim of the complainant. No doubt, in registering thèse words as 
trade-marks, the Patent Office in thèse instances considered the words 
indirectly and remotely descriptive, without being actually so, thus 
applying the principle on which the word "Hygeia," conveying to 
those who happened to think of its dérivation the idea of health or 
healthfulness, was held a good trade-mark for water in Consolidated 
Ice Co. V. Hygeia Distilled Water Co., 151 Fed. 10, 80 C. C. A. 506. 
But none of thèse registrations measures up to the case cited, and 
none of them, as we understand, has been subjected to judicial test. 
We think ail presumptions from the action of the Patent Office are 
overcome by the great weight of the évidence and the common un- 
derstanding that "velvet" and "velvet kind" describe, as hardly any 
other words could, the désirable qualities mentioned in ice cream. 

[4] The second question must also be answered in the affirmative. 
If the complainant had acquired the right to the exclusive use of the 
words, "The Velvet Kind," as a trade-mark, their use by the défend- 
ants would be itself évidence of the intention to defraud and palm 
off their cream as that of the complainant, Lawrence M. Co. v. Ten- 
nessee M. Co., 138 U. S. 537, 549, 11 Sup. Ct. 396, 34 L- Ed. 997. 
In such case the inference of fraud and unfair compétition might be 
rebutted in exemption of damages; but, in the absence of conduct by 
complainant amounting to estoppel, further violation of the right of 
property would nevertheless be restrained. Elgin W. Co. v. Illinois 
W. Co., 179 U. S. 665, 674, 21 Sup. Ct. 270, 45 L. Ed. 365. 

[5] Even where there is no technical trade-mark, a dealer may ac- 
quire property rights which the courts will protect, upon proof of un- 
fair compétition by imitation of his distinctive words, marks, or other 
désignations of his goods, or of his containers or other instrumentali- 
ties of trade. The principle is thus well expressed by Judge Lurtou 
in Computing Scale Co. v. Standard Computing Scale Co., 118 Fed. 
965, 55 C. C. A. 459: 

"But when the word is incapable of becoming a valid trade-mark, becauso 
descriptive or geographical, yet has biy use corne to staud for a particular 
maker or vendor, its use by auother in this secondary sensé will be restrained 
as unfair and frauduleut compétition, and its use in its priniary or commou 
sensé confined in such a way as will prevent a probable deeeit, by enabling 
due maker or vendor to sell his article as the product of another." Singer 
Mfg. Co. V. June Mfg. Co., IQS V. S. 169, 16 Sup. Ct. 1002, 41 L. Kd. 118; 
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El gin Nat. Watch Co. v. Illinois Watcli Case Co., 179 TJ. S. G65, 21 Sup. Ot. 
270, 45 L. Ed. 365. 

[6] Complainant began to make and sell ice cream in the city o£ 
Washington under the name of "The Velvet Kind" in May, 1905, and 
in December of that year registered the words under the fédéral law 
as a trade-mark. Doubtless believing it had a valid trade-mark, it 
placed the words on its containers and wagons, and by extensive ad- 
vertisements in newspapers, by electric signs, and the distinctive marks 
on containers and wagons, the words, "The Velvet Kind," were made 
to signify to the trade in Washington, Richmond, and the immédiate 
vicinity of those cities a cream of known quality made and sold in 
large quantities by the complainant under that name. There can be 
no doubt that, at least in Washington, the complainant had, by adver- 
tisement, marks, and the gênerai conduct of its business, so associated 
its ice cream with the words, "The Velvet Kind," that the sale of ice 
cream in that city by others under that name, with nothing to distin- 
guish their cream from complainant's, would hâve been a fraud. 

But that did net give complainant any right to the exclusion of the 
use by others of the descriptive words in any place where it had not 
associated its cream with the désignation. Hanover Star M'. Co. v. 
Metcalf, 240 U. S. 403, 36 Sup. Ct. 357, 60 L. Ed. 713 ; Théodore Rec- 
tanus Co. v. United Drug Co., 226 Ked. 545, 141 C. C. A. 301. It 
is true that, in the cases cited, the markets in which the complainant 
had not established their trade in flour and drugs were much more re- 
mote geographically than is Baltimore from Washington. But ice 
cream is not usually transported from one large city to another, and 
its sale and distribution is usually within the area in proximity to the 
place of manufacture. Considered with respect to the usual area of 
sale and distribution, Baltimore is as distinct and separate market for 
ice cream as the Alabama market is from a city in Ohio for flour or 
patent medicines. Complainant had no plant in Baltimore, and has 
never attempted to compete for the Baltimore trade, and therefore 
it had no right to restrain any one from the use of the words, "The 
Velvet Kind," in that city. 

The défendant Hendler, living in Washington, attracted by the 
words, "The Velvet Kind," used by complainant, some time in 1905 
went into business in Baltimore, copying the words, "The Velvet 
Kind," and imitating in a gênerai way the marks and colors on the con- 
tainers and wagons which the complainant used. He, and the Hendler 
Creamery Company, his successor, built up a large business in Balti- 
more. Since the complainant had no appréciable trade in Baltimore, 
and had not made the words, "The Velvet Kind," to dénote its cream, 
the adoption of the words there by the défendants, though an imita- 
tion, was not in itself proof of a fraud or unfair compétition. 

[7] Even if the words, "The Velvet Kind," had been a valid trade- 
mark under the fédéral statute, we should be inclined to hold that the 
abandonment by the complainant of its suit against the défendants in 
the State court in Baltimore, its full knowledge that défendants were 
going forward incurring expense and labor in the promotion of sales 
in Baltimore under the name of "The Velvet Kind," and the com- 



558 254 FEDERAL REPORTER 

plainant's failure to make any effort for custom there, would be suffi- 
cient évidence of estoppel or waiver to prevent a decree for profits. 
But the complainant might nevertheless hâve been entitled to an in- 
junction against the further invasion of its right; for the défendants' 
appropriation of the trade-mark in that case would bave been piracy. 

"The intentlonal use of another's trade-mark is a fraud ; and wlien the 
excuse is that the owner permitted such use, that excuse is disposed of by 
affirmative action to put a stop to It. Persistence, then, in the use is not 
innocent, and the wrong is a continuing one, demanding restralnt by ju- 
dlcial interposition when properly Involced. Mère delay or acquiescence cannot 
defeat the remedy by injunction in support of the légal right, unless it has 
been continued so long and under such circnmstauces as to defeat the right 
itself, * * » nor will the issue of an in.iunction against the infringement 
of a trade-mark be denied on the ground that mère procrastlnation in seeklng 
redress for depradatlons had deprived the true proprietor of liis légal right." 
Menendez v. Holt, 128 U. S. 514, 9 Sup. Ct. 14.'?, 32 L. Ed. 526 ; Saxlehner v. 
Eisner & Mendelson Oo., 179 U. S. 1&, 21 Sup. Ct. 7, 45 L. Ed. 60. 

[8] This is important in determining the présent standing of the 
défendants in a court of equity; for in justice and good conscience 
the principle has at least a quahfied application to a case of unfair 
compétition where there is no trade-mark. Hendler received the idea 
of "The Velvet Kind," as a trade-mark, from the complainant. He, 
in common with complainant, believed that the words could be made 
a trade-mark, for he registered them as bis trade-mark under state 
law. While the complainant was developing its business in Washing- 
ton, Hendler took the words to Baltimore, and effectually anticipated 
any extension of the use of the supposed trade-mark words to the Bal- 
timore market, which the complainant might afterwards bave desired 
to make. Under thèse circumstances, equity will exact of the défend- 
ants the utmost good faith and diligence to distinguish their product 
from that of the complainant in the city of Annapolis or any other field 
of compétition. 

Hendler began to sell ice cream as "The Velvet Kind" to an An- 
napolis dealer in 1906; but his orders were sniall, and he did not by 
their extent, or by advertisement, or in any way, make the words, 
"The Velvet Kind," significant or of spécial value in the Annapolis 
market. In 1908, the complainant entered the Annapolis market, and 
by advertisement and distinctive containers and wagons made the 
words, "The Velvet Kind," signify to dealers a particular kind of 
ice cream of excellent quality made by it. Thus it built up in that 
market a large trade. Analysis of the somewhat conflicting testimony 
would not be valuable, but it leaves no doubt of the correctness of 
the conclusion of the District Court that in Annapolis the défendants, 
by adopting the words, "The Velvet Kind," made popular by com- 
plainant's efforts, and by the use of imitative containers and wagons, 
brought about confusion of their creani with that of the Complainant, 
and that they profited by the confusion to complainant's loss. Êspecial- 
ly did they avail themselves of thèse methods, and make them unfairly 
profitable, when the opportunity was furnished by complainant's in- 
crease in the price of its cream. 

We think the decree of the District Court went too far in enjoin- 
ing the défendants from entering territory in which the complainant 
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had not established a market for its cream under the désignation of 
"The Velvet Kind." 

[9] On the other hand, the decree of the District Court in another 
respect does not afford protection to the complainant. The défend- 
ants were enjoined from advertising and selling their cream in An- 
napolis and Laurel "without in immédiate connection with said words 
'The Velvet Kind' and in letters of the same character, style, and size, 
stating that their, the défendants', ice cream is not 'The Velvet Kind' 
made by the Chapin-Sacks Manufacturing Company of Washington, 
D. C." Advertisements and marks in this form, unless they contain a 
distinct statement of the fact that défendants' ice cream is inferior to 
that of the complainant, would indicate that the défendants were claim- 
ing to sell cream superior to that which the complainant was selling un- 
der the same désignation. 

[10] The gênerai rule in equity is that costs are in the discrétion 
of the trial court, and that no appeal will lie from a decree merely on 
the ground of error in awarding costs. But, where the decree is found 
to be erroneous in any other respect, the appellate court may reverse 
or modify the decree of the District Court with respect to costs in 
accordance with its own conclusions as to the equities of the case. This 
distinction is stated, and the numerous authorities supporting it are 
cited, in Gregg v. Metropolitan Trust Co., 124 Fed. 721, 732, 59 C. C. 
A. 637. We are so strongly impressed with the superior equities of 
the complainant in this case, and the necessity for the suit in order 
to protect its rights, that we think the entire costs should be paid by 
the défendants. 

The decree will therefore embody thèse conclusions : (1) The words, 
"The Velvet Kind," applied to ice cream, being descriptive, are not 
valid as a trade-mark. (2) Advertisement and sale by the défendants 
of their ice cream in the city of 'Baltimore did not constitute unfair 
compétition with the complainant. (3) The complainant has an es- 
tablished business for ice cream under the désignation of "The Velvet 
Kind," indicated by its advertisements, its containers and wagons, in 
Washington, D. C, Richmond and Alexandria, Va., and AnnapoHs, 
Buckeyestown, Woodstock, and Frederick in the state of Maryland. 
(4) The défendants hâve been competing unfairly with the complain- 
ant in Annapolis and Laurel, in the state of Maryland. (5) The de- 
fendants should be enjoined from the advertisement and sale of ice 
cream under the désignation, "The Velvet Kind," and from the use 
of containers, wagons, and other instrumentalities of the trade similar 
to those used by the complainant, in Washington, D. C, Richmond and 
Alexandria, Va., Annapolis, Laurel, Buckeyestown, Woodstock, and 
Frederick, in the state of Maryland, and ail other places where the 
complainant has established the sale of its ice cream under the désig- 
nation of "The Velvet Kind," until they shall submit to the District 
Court a plan of business which will satisfy the court that their cream 
will not be confused with that of the complainant, and will not in any 
wise unfairly affect complainant's business. (6) Complainant is en- 
titled to an accounting as required by the District Court. (7) The un- 
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fair course of conduct pursued by the défendants requîres that they 
pay the entire cost in the District Court and in this court. 
Modified. 

WADDILL, District Judge. I concur in the conclusions of the ma- 
jority of the court, as stated in paragraphs 3, 4, 5, 6, and 7 , and cHs- 
sent from the conclusions in paragraphs 1 and 2, though I am strong- 
ly inclined to the view that the complainant, as between itself and the 
défendants, is not entitled to the rehef prayed for, respecting the sale 
of its ice cream in the city of Baltimore, because of lâches in the pros- 
ecution of its suit, if, in fact, it was not estopped by the dismissal 
of the suit instituted in the state court at Baltimore against the de- 
fendants to prevent them from infringing the complainant's trade- 
mark, and unfairly competing with it in its ice cream business; said 
défendants having duly appeared in said cause. 



BROAVN V. DENVER OMNIBUS & OAB CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. Noveiulter 18, 1918.) 

No. 5019. 

1. Appeal AND Ekrob ©=856(4) — Beview — Dismissal 

Wliere a complaint was dismissed generally, witliout anj' reason beins: 
gpecitied, tlie défendants are entitled to insist upon ail the objections made 
below in order to sustain the judgment. 

2. Courts ®=»310 — Fédéral Courts — Jurisdiction — Diversity or Citizen^- 

snip. 

AVhere there was requislte diversity of citizenship between plaintiff 
and the principal défendant, that another party défendant was a citizen 
of the same state as plalntlfC will not deprive the fédéral court of juris- 
diction, unless such person was ati indispen.sable party. 

3. MORTGAGES <S=10 — TRUSTEES — RiGHTS. 

Since the enactment of the Colorado Public Trustée Act, there Is no 
difiCerence as to the interest conveyed by a trust deed to secure the pay- 
ment of a debt as between real and Personal property. 

4. MoRTOAGEs <@=42.7(2) — Trustées — Trustée for Bondholdee. 

The rule that In gênerai courts can deal with bondholders only 
through their trustées Is a rule of convenience, to faeilitate the conduct 
of the suit, and is inapplicable where the trustée oceupies a position prej- 
udieial to the interest of the bondliolders. 

5. Courts «©=3310 — Mortgaqes iS=>427(2) — Fédéral Courts — Foreclosure — 

Parties. 

Where the trustée named In a mortgage securing bonds refused to act, 
the trustée is not an indispensable party défendant to a suit by a holder 
of bonds to foreclose the mortgage ; hence, though the trustée and the 
bondholder were citizen» of the same state, yet, as there was divensity 
of citizenship between the mortgagor and the bondholder, suit to fore- 
close might be brought in the fédéral court. 

6. Courts <S=3317 — Fédéral Courts — Jurisdiction — Kearrangement of Par- 

ties. 

In determining whether the fédéral court has jurisdiction on the ground 

of diversity of citizenship, thé court will align the parties accordlng to 

their interest, so the ti-ustee of a mortgage given to secure bonds will be 

. treated as a plaintiff, if an indi.sjiensalile party, and, though it was a citi- 

<g=3For otlier cases see same toplc & KBY-NUMBER in ail Key-Numbtreû Digests & Indexes 
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zen of the same stale as the Ijondliolder who began suit, the fedei-al court 
lias jurisdiction ; the morts» .nor being a citizen of a ditt'ereut state. 

7. Courts ©=817 — Fedekal Courts — Diversity of Citizensiiip^Rearrange- 

MENÏ OF l'AHTIES. 

Where a bondholder, suing to foreclose a mortgage glven to secure 
bonds, nained tlie trustée, \\-liicli bad refused to act, a party défendant, 
licUJ, tbat the omission of any i)rayer for .nidgment against the trustée 
warranted the fédéral court in treating the trustée as plalntifC, in deter- 
minliig whether there was requisite diversity of citizenshij). 

8. MORTGAGES ©=3417 — RiGIIT TO FOHECLOSE. 

A complaint by a bondholder, seeking to foreclose a mortgage given to 
seeure bonds, which allegeil that the trustée had refused to act, that 
the mortgagor was in default, and that the holders of a raajority in in- 
terest of the bonds had conspired to defraud other bondliolders, and apply 
funds, properly applicable to paynient of the bonds, to payment of unse- 
cured indebtedness, held to state a cause of action for équitable relief, not- 
withstanding the mortgage provided for foreclosure only upon request of a 
majority of the bondliolders. 

9. MOBTGAGES <S=»414 PUBLIC POI.ICT — OUSTING CoUETS OP JURiaDICTION. 

A provision, in a mortgage given to secure bonds, for foreclosure tn 
event of default, upon request of a majority in iiiterest of the bond- 
holders, if precluding suit by a bondholder where a majority of the bond- 
holder» had conspired with the mortgagor to defraud, would be void as 
ousting the courts of jurisdiction. 

10. MoRTGAGES i®=>401(2) FOBECLOSURE — STIPULATIONS. 

A provision giving the majority in interest of the holders of bonds se- 
cured by a mortgage the option to déclare the principal of the bonds 
due in event of default in interest does not prevent foreclosure for de- 
fault in interest. 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado ; Robert E. Lewis, Judge. 

Suit by James H. Brown, for and on behalf of himself and ail oth- 
er holders of bonds who might come into the suit and contribute to 
the expenses, against the Denver Omnibus & Cab Company, a Wy- 
oming corporation, and the Continental Trust Company. From a 
judgment dismissing the complaint, plaintiff appeals. Judgment as 
to the first-named défendant reversed, and case remanded, with in- 
structions. 

James H. Brown, of Denver, Colo., pro se. 

WiUiam V. Hodges, of Denver, Colo. (D. Edgar Wilson, of Den- 
ver, Colo., on the brief), for appellee Denver Omnibus & Cab Co. 

Thomas E. Watters, of Denver, Colo., for appellee Continental 
Trust Co. 

Before SANBORN, CAREAND, and STONE, Circuit Judges, 

CAREAND, Circuit Judge. The complaint of the appellant al- 
leged: That the Cab Company was a citizen of Wyoming and the 
Trust Company and appellant were citizens of Colorado. That ap- 
pellant commenced the action in behalf of himself and ail other hold- 
ers of bonds secured by the mortgage hereafter mentioned who should 
come into the suit and contribute to the costs and expenses thereof. 
That July 31, 1909, the Cab Company in order to secure the payment 
of the principal and interest of 800 sinking fund fîrst mortgage 6 

(g3pFor other cases see same topic & KEY-NUMDBR in ail Key-Numbered Digests & Indexes 
254 F.— 30 
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per cent, gold bonds to be issued by it, executed and delivered to tlie 
Trust Company as trustée a mortgage or deed of trust on the prop- 
erty described in the complaint, consisting of real and personal prop- 
erty. That said bonds were ail certified and issued by the Trust Com- 
pany in the aggregate sum of $250,000. That plaintiff was the owner 
of 52 of said bonds, of the par value of $500 each. That the bonds 
were to become due October 1, 1929, and draw interest at 6 per cent, 
per annum, payable quarterly. That the Cab Company failed to pay 
the interest on the bonds which became due and payable July 1, 1916, 
October 1, 1916, January 1, 1917, April 1, 1917, and July 1, 1917. 
That on divers and sundry occasions within six months prior to the 
commencement of the action, and more than six months subséquent 
to said default in the matter of interest, the appellant, on behalf of 
himself and ail other bondholders of the same class similarly situated, 
had made repeated requests, verbally as well as in writing, that said 
Trust Company act under said mortgage for the collection of said 
interest and the protection and enforcemènt of the lien of said 
mortgage.' That said Trust Company made no objection to the re- 
quests that were verbal on account of said requests not being in writ- 
ing, but whoUy refused to act in any manner for the purpose of col- 
lecting said interest or to protect the lien of the mortgage. That 
John M. Kuykendall was the président and gênerai manager of the 
Cab Company and together with Anna his wife, owned a majority of 
its stock; that John W. Springer was a stockholder, director, and at 
différent times had held the office of président and vice président of 
the Trust Company, and now was in the gênerai control and manage- 
ment thereof . That said Trust Company did a banking business, and 
the Cab Company, commencing July 1, 1910, became and was a bor- 
rower of the Trust Company to the extent of $70,000. That the 
Trust Company,' pretending to act under the trust deed, but in fact 
whoUy in violation thereof, certified and issued for a nominal consid- 
ération $100,000 par vakie of bonds of the Cab Company purport- 
ing on their face to be secured by said trust deed, in excess of the 
$250,000 in bonds above mentioned. That said Trust Company re- 
tained of said spurious bonds $85,000 par value as collatéral security 
for the indebtedness of the Cab Company to said trustée. That the 
trust deed provided that, if any bonds should be lawfuUy issued by 
said Cab Company in addition to the said $250,000 par value, the 
proceeds thereof, together with 15 per cent, upon the amount issued 
to be furnished and supphed by the Cab Company from its earnings, 
should be invested in improvements, betterments, or other property, 
which improvements, betterments, or other property should become 
as fully subject to the terms, conditions, and covenants of the mort- 
gage or trust deed as though expressly incorporated therein. That 
said 15 per cent, was not furnished by the Cab Company, nor was 
any of the proceeds of said spurious bonds invested in improvements, 
betterments, or other property of said Cab Company. That in April, 
1913, the Trust Company sold its banking business, including the 
indebtedness of the Cab Company, together with the collatéral secur- 
ing the same to the Interstate Trust Company, the appellee Trust 
Company guaranteeing the payment thereof. That pretending to 
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act under a provision of the deed of trust on February 7, 1911, the 
Trust Company released from the lien of the trust deed property of 
the reasonable value of $55,000, and received therefor 25,000 shares 
of the common and 30,000 shares of the preferred stock of the See- 
ing Denver Company. That instead of holding said stock in trust 
for the benefit of the bondholders under the deed of trust, the Trust 
Company, in collusion with the Cab Company, permitted the latter 
to pledge said stock as collatéral security for the unsecured indebted- 
ness of the Cab Company. That by reason of this transaction $55,- 
000 in value of the property covered by the trust deed was wholly 
lost to the bondholders. That the indebtedness of the Cab Company 
for the foUowing years was about as f oUows : 
Years. Bllls Payable. Bonds. 

1912 $l.'î2,(rr4.00 $200,700.00 

1913 124,709.00 290,700.00 

1914 110,i:i2.()0 30.5,300.00 

1915 104,203.00 305,300.00 

That $250,000 of said bonded indebtedness represents the valid 
bonds issued under the trust deed. That, commencinç about the year 
1911, the Cab Company became indebted to the Denver National 
Bank in the sum of $15,000, which vifas subsequently increased to 
$23,850 and is a part of the bills payable above mentioned. That said 
bank was given of the bonds of said company, $19,200 par value, as 
collatéral security for the indebtedness of the Cab Company. That 
one Harry C. James, a stockholder, director, and vice président of said 
bank, was also a creditor of the Cab Company, either personally or 
as an agent and représentative of said bank, in an amount aggregat- 
ing the sum of $12,500. That said James was also a stockholder of 
the Cab Company and also a bondholder in the sum of $5,200; that 
W. C. Bradbury claimed to be the owner of $7,000 par value of said 
spurious bond issue and also was a stockholder of the Cab Company 
and the owner of $10,300 par value of said valid bond issue. That 
one David G. Miller was a stockholder of the Cab Company and 
owned $10,000 par value of either the valid or spurious bond issue. 
That Frank L. Woodward was a large stockholder of the Cab Com- 
pany and the owner of $35,700 par value of its bonds. That on or 
about the year 1912; John M. Kuykendall, in control of a majority of 
the stock of the Cab Company, caused and procured the said James, 
Bradbury, Miller, Springer, in control of the Trust Company, Wood- 
ward, and other holders of the valid and spurious issue of bonds of 
the Cab Company, to make a loan from and out of their said several 
Personal holdings of the bonds, to be pledged as collatéral to secure the 
différent bills payable creditors of the said Cab Company, thereby 
making said bondholders gênerai and unsecured creditors of the Cab 
Company for the face or other value of said bonds. That in the trust 
deed the Cab Company covenanted and agreed that it would in ev- 
ery year beginning with the ist day of October, 1912, up to and in- 
cluding the Ist day of October, 1919, pay to the trustée not less than 
$10,000 in gold coin or its équivalent, to be applied by the trustée to 
the retirement of the bonds secured by said trust deed from and af ter 
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October 1, 1919. That at no time whatsoever did the Cab Company 
perform said covenant and agreement or in any manner provide a 
sinking fund for the payment of said bonds. The complaint also 
contained the f ollowing allégations : 

"That in total and in entire di.sregard of thelr said légal and eciuitable obli- 
gations, so to do, as aforesaid, flie said the Denver National lîank, Ilarry C. 
James, W. O. Bradbury, David G. Miller, Frank L. Woodward, and a nnnibor 
of other persons coniprising the said bond-loaiiiiig misceured credltors of sairt 
Cab Company, whose naines to this [plaiutiff ] are unknowu, did conspire and 
co-operate and confederate themselves together to cause and procure, and did 
;ind hâve ever since ou or about the nionth of October, A. D. 1912, caused and 
procured the said Cab Company to commit a breach of its eovenants antl 
agreements aforesaid, in the aforesaid mortgage, so that the said Cab Com- 
pany has and did and ever since said last date is divertlng and misapplyinj; 
any and ail surplus of its earnings over aud above the aniount of its regular 
running expenses to the payment of the principal and interest of the said bills 
payable, and of the indebtedness for whicli the bonds of the aforesaid bonû- 
loaning credltors of said Cab Company were and are pledged, Instead of 
applying such surplus from said earnings to the payment of said flrst and 
prior lien of the interest upon stiid Inwful bond issue, and to the création and 
maintenance of the aforesaid sinking fund, as refiuired by said Cab Company's 
said bond and mortgage contract, and thereafter to the upbuildlng of tlie 
equipment of said Cab Company, and also hâve and did, during ail the times 
aforesaid, conspire, co-operate, and confederate themselves together as afore- 
said to and did cause and procure the said Trust Company to commit 
breaches of its said dnties and obligations to this plaintifC and ail other law- 
ful bondholders for whom he sues herein, by failing, neglecting, and refusing 
to act or to exercise any of the powers or authority aforesaid, conferred npon 
it under the said mortgage, for the seeurity, protection, and beneflt of plaintiir 
and other la^vful bondholders, or any of tliem, notwlthstandiiig the default 
of the said Cab Company, eoncerning the création of the said sinking fund 
and the said defaults in the payment of interest and coupons upon the said 
lawful bond issue." 

"That this plaintiff has net any personal knowiedge of the amount of tho 
said earnings of said Cab Company that hâve been so wrongfully, illegally, 
and fraudulently misapplied and diverted from application and création 
of the said sinking fund and the payment of interest in default by said Cab 
Company, but is informed and believes, and charges the faet", to be, that thei'e 
has been upwards of about forty-five thousand (if45,O0O) dollars ont of the 
said earnings of the said Cab Comijanj', since the Ist day of October, A. D. 
1912, misappropriated and diverted from said flrst mortgage lien, under and in 
exécution of tlie conspiracy aforesaid, and through the wrongful, illégal, and 
fraudulent acts and doings of the said conspirators and confédérales in the 
manipulation of défendant Cab Company and of its assets and earnings, and 
by the said Trust Company, and each of them, and b^ their présidents and 
chief managing officers, Messrs. Kuykendall and Springer, and each of them. 
ail done to the great and irréparable wrong, injury, and loss of the plaintiff 
and other layvful bondholders of his class ; that having in vIew the large 
amount of the said bills payable indebtedness and other indebtedness of said 
Cab Company, which as plaintiff is informed and believes, and so charges the 
fact to be, ainounts outside of and in excess of the amount of its regular 
monthly rmining expenses to about $150,000, plaintifC verily believes and 
fears that unless this honorable court shall give him the aid of Its équitable 
process by injunctioa and by restraining order, and the e<iuital)le remedy or 
a receiver, to collec-t, conserve, and apply the earnings of said défendant Cah 
CJompany to the payment of interest upon the said lawful bond issue, and 
the creiition of said sinking fund, for the payment of the principal of the 
same; that his bonds and coupons and those of ail other holders of lawful 
bonds and coupons of the said lawful bond issue will be irreparably damaged 
and injured, and the: same rendered entirely valueless." 

"That the said défendant Cab Company was and is Insolvent and unable to 
keep or make good any of its eovenants and agreements, to protect the said 
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iiiortffnsod estate from liens hy attachment or garnislunont, or judgiiient, or 
othenvise, at the suit of its creditors, whether secured or unsecured, and 
that ail of thc waid earnin.^s of tlie said mortgaged estate, and of the said 
iiiortgaged franchises of said Cab Company, worc and arc and will he until 
tlio appointmpnt of a reeeiver hei'ein, sul).iect to be takcn liy attachment, or 
garnishment, or upon exécution upon any jndcrnu'nt, nt the suit of any credltor 
wlio sees fit to proceed by attachment agaiiist said défendant Cab Company." 

"And plaintiff avers that, at ail tunes in tlils complaint mentioned, the 
said Cab Company was and still is in the fuU, absolute, and undisputed posses- 
sion of ail that reniains of said mortcagcd ostate, and is in the constant receipt 
of ail the said earnings, and that the said dol'eudant Trust Comjiany is not 
in possession of the said raortgaged estate or earnings atoresald ; that by 
reason of the aforesaid wrongdoing and bronches of trust, so as aforesaid doue 
and committed, by the said défendant Trust Company, and the part its said 
chief stockholder, président, and managing head is taking in the aforesaid 
(ronspiracy, it is unwilling and unable to take any action or steps whatsoever, 
as it ought, in equity and good conscience to do to protect each and eveiy Ijond- 
holdor of tbe said valid bond issue, against the said spurious bond issue and 
the holders thereof, or to recover the said fifty-flve thousand (55,000) shares 
of the Seeing Denver stock without subjecting itself to liabillty in heavy dam- 
ages, to wit, to the amouut of the par value of said bonds and the stock, 
namely, about one hundred fifty-tive Ihousand (.fl55,(X)0) dollars, and that by 
reason of tlie embarrassed condition of the said défendant Trust Company 
and its confllcting inteii>sis in the jivemises, and its part and the part of its 
said président in said couspiracy, and its aforesaid adverse interest to thls 
])laintilï and ail other bondholders of the said valid bond issue of said défendant 
Cab Comi)any, for whoni, he suas, it bas forfoited ail right to any further trust 
aud confidence in the i)remises and forfeiteil its right to longer act as a 
trustée in the said mortgage and that yoar i>laintiff was and is enfitled to 
proceed as for a performance of said mortgage contract in ail respects, with- 
out thc action or inten'entlon in the premises of the said trustée, the said 
défendant Trust Comi]any, on account of its involved and conflicting interests 
adverse to the interest of said plalntiff and ail other bondholders of the said 
valid bond issue of said défendant Cab (^ompany, for wliom he sues." 

"l'iainlilf fnrther allèges that he joins as a codefendant herein said the Con- 
tinental Trust Company, as trustée, only becausc; said Trust Company is 
named in said deed of trust as trustée, and that it lias in no manner wiiat- 
soever, at any tlme, taken upon itself the exécution of a or any of said trusts, 
provided for in the said ti'ust deed, biit, on thc contrary, has at ail times 
falled, neglected, and refused to do so. * * * 

"That at no time whatsoever, in this complaint mentioned, has the said 
défendant Trust Company, as ti-ustee, ever eiUered into or taken possession 
under said trust deed of any of the said mortgaged franchises, property, or 
estate of said défendant Cab Company or any part thereof, but, on the con- 
trary, refuses so to do, and refuses to take any acticm to rec-eive, collect, con- 
serve, or in any manner lu'otect or enforce the said mortgage lien of said 
mortgage contract, so given by said Cab Company upon its said franchises, 
property, and earnings, notwithstiuiding said défendant Cab Company has 
been for long over six (6) montlis in del'ault, as hereinbefore alleged, both ia 
the création of said sinking fund, and in the paymeut of said interest and 
of the coupons representing the same. 

"Ajid said plalntiff, foi-i and on bebalf of himself and ail other said bond- 
holders, for whom lie sues, hereby expressly réserves and oxcepts ont of and 
from issue, trial, and détermination in this action any and ail actions, causes 
of actions, and suits, légal and équitable, by this plaintifC and others, as 
sucli bondholdei's, ex.isting against^ said défendant Trust Company, eitlier as 
trustée or personally, for and on accouut of any breaeh of duty or wrong 
done by said défendant Trust C!omi)any, as trustée, in the course of its 
said trusteeship, intending in this acti(ui only to bind said trustée so far as 
the court shall decree herein, in the recovery, restoration, conservation, pro- 
tection, and collection of said mortgaged estate trust fund, and said past 
earnings, agreeaWe to the ternis of said mortgage contract, and as might havc 
otherwise been done by said défendant Tnist Company but for its helpless 
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condition, as aforc said ; but this resen'iitlon shall net bn talsen or ron- 
strued as In any maimer preventing the said rwciver, or this plaintitï, if a\i- 
thorized by the court herein, as prayed, from maintainiug separate and distinct 
action or actions against said Trust Company, for the recovery ot said niorù- 
gage estate, trust fund, and past earnlngs, or rodri^ss of any wrongs couunJttcMl 
by it, deemed proper and necessary to recovery and fully restore said niortgago 
trust fund and securlty." 

[1] The complaint prayed for no judgment against the Trust Com- 
pany, but did pray for an injunction and receiver to protect the rights 
of the bondholders, and for a foreclosure of the mortgage for inter- 
est and for gênerai relief. The Cab Company and the Trust Company 
each fîled a motion to dismiss the complaint, only two grounds of which 
are insisted upon hère, namely, that the complaint did not state facts 
sufiScient to constitute a valid cause of action in equity and that there 
was no diversity of citizenship; the Trust Company being a citizen 
of Colorado, of which state the plaintifï was also a citizen. The 
trial court dismissed the complaint generally, without specifying the 
reason therefor. The appellees, however, would be entitled hère to 
insist upon the same objections that they made below in order to 
sustain the judgment. Dowd v. United Mine Workers of America, 
235 Fed. 1, 148 C. C. A. 495. 

[2] The question of the jurisdiction of the court below as a féd- 
éral court will first be considered. In order to oust the court below 
of jurisdiction the Trust Company must hâve beau an indispensable 
party, without whose présence before the court a final decree could 
not be made, without either afifecting its interest, or leaving the con- 
troversy in such a condition that its final détermination might be 
wholly inconsistent with equity and good conscience. Minnesota v. 
Northern Securities Co., 184 U. S. 236, 22 Sup. Ct. 308. 46 L. Ed. 
499; Hawes v. First National Bank, 229 Fed. 51, 143 C. C. A. 645, 
and cases cited; United States v. Bean, County Treasurer, 253 Fed. 

1,- C. C. A. . The appellant, by the frame of his complaint 

and the nature of the relief asked for, could and did largely affect the 
question as to whether or not the Trust Company was an indispens- 
able party. Storey's Equity Pleading (9th Ed.) §§ 127, 139, 214. 
The. complaint not only specifically disclaimed any relief against the 
Trust Company, but the prayer asked relief only against the Cab 
Company. It thus appears that, so far as appellant could control 
the matter, the Trust Company was not an indispensable party. There 
remains the further question, however, as to whether, notwithstand- 
ing the wishes of appellant, could the court grant the relief prayed for 
against the Cab Company without affecting some interest of the Trust 
Company or leaving the controversy in such a condition that its final 
détermination might be wholly inconsistent with equity and good con- 
science. The Trust Company has never taken possession of the 
mortgaged property and has no estate or interest therein except as 
trustée of the mortgage lien. Section 280, Colo. Code Ann. (Court- 
right) ; Session Laws Colo. 1894, p. 50, § 1. 

[3-5] We do not understand that, since the enactment of the Pub- 
lic Trustée Act (1894), there is any différence as to the interest con- 
veyed by a trust deed to secure the payment of a debt as between real' 
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and Personal property. An injunction against the Cab Company 
could not affect the Trust Company, so as to make it an indispens- 
able party. Injunctions within the sphère of their opération bind ail 
persons having knowledge thereof, whether parties to the action or 
not. A receiver of the mortgaged property could not affect any in- 
terest of the Trust Company, except its right to take possession of 
the mortgaged property, and according to the complaint it has refus- 
ed to act in any manner in that behalf. A foreclosure, if that shall 
be fînally found necessary, would affect no interest of the trustée, 
but would simply be the performance of a duty which the trustée re- 
fused to perfomi. When everything is said, the only interest in the 
controversy which the Trust Company has is the right itself to en- 
force the provisions of the trust deed, and it has this right in this very 
action, if it shall choose to do so. We do not think it is an indispen- 
sable party. The rule that, in gênerai, courts can deal with bond- 
holders only through their trustée, is a rule of convenience, to facil- 
itate the conduct of the suit, and must give way whenever the trustée 
occupies a position prejudicial to the interest of the bondholders. 
Lake St. E. R. Co. v. Ziegler, 99 Fed. 114, 39 C. C. A. 431 ; Lowen- 
thal V. Georgia Coast & P. R. Co. (D. C.) 233 Fed. 1010; Farmers' 
Loan & Trust Co. v. N. P. R. R. (C. C.) 66 Fed. 174; Jones on Cor- 
porate Bonds, 338. 

[6, 7] However, upon the question of jurisdiction, this court will 
align the parties according to their interest; therefore, if the Trust 
Company is an indispensable party and wishes to remain so, we must 
align it with the appellant as plaintiff, where its duty also places it. 
Georgia Coast & P. R. Co. v. Lowenthal, 238 Fed. 795, 151 C. C. A. 
645 ; Lindauer v. Compania et al., 247 Fed. 428, 159 C. C. A. 482. 

The fact that no relief is asked against the Trust Company in this 
suit frings the case within Hamer v. New York Railways Co., 244 
U. S. 267, 37 Sup. Ct. 511, 61 L. Ed. 1125. The omission of any 
prayer for judgment against the Trust Company shows that properly 
it is to be treated as a plaintiff in the case. Steele v. Culver, 211 U. 
S. 26-29, 29 Sup. Ct. 9, 53 L. Ed. 74; Dawson v. Columbia Avenue 
Trust Co., 197 U. S. 178, 25 Sup. Ct. 420, 49 L. Ed. 713. We there- 
fore are of the opinion that the District Court had jurisdiction. 

[8-10] Corning to the objection that the complaint does not state 
facts sufficient for équitable relief, we may say generally that the 
case presented is one where a bondholder owning $26,000 par value 
of the bonds of the Cab Company secured by the trust deed set forth 
in the complaint, suing for himself and ail other bondholders similar- 
ly situated, allèges that the Cab Company is insolvent, has defaulted 
in the payment of interest, has refused to provide for a sinking fund, 
as it agreed to do in the trust deed, is misapplying its net earnings 
to the payment of unsecured indebtedness, has sold a portion of the 
mortgaged property and misapplied the proceeds thereof, has entered 
into a conspiracy with gênerai creditors to defraud the plaintiff and 
other bondholders, has conspired with the Trust Company to issue 
$100,000 par value of the bonds of the Cab Company without con- 
sidération other than nominal, said bonds purporting to be secured 
by said trust deed, and that said conspiracy has been carried out and 
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the bonds delivered as collatéral to gênerai creditors. If this does net 
présent a case for équitable relief, it would be hard to find one. 

"It has been well said that vvhatever fraud créâtes wiuity will desti'oj'. 
Its remédies and procédures for the cireiimventiou of sc1ieme>i and dovices to 
(fheat and defraud keep pace wlth tlie genlus of the inventors of them." Mou- 
mouth Inv. Oo. v. Meau», 151 Fed. 159, 104, 80 C. 0. A. 027, 5:J2. 

The mortgage covered "toUs, freight, incoines, rents, issues, and 
profits." It also provided that, if the Cab Company should default 
as to any of its covenants and légal proceedings were had, a receiv- 
er was a matter of right. We understand that the bondholders as a 
gênerai proposition cannot control the disposition of the net earnings 
of the Cab Company until they hâve been impounded ; but it is one 
of the objects of this suit to impound them, and the Cab Company 
covenanted to create a sinking fund from its earnings for the pay- 
ment of its bonds. 

As we understand the argument of counsel for appellee, it is this : 
There may be a cause of action stated, but such action must be brought 
by the Trust Company, and not even by it until the terms of the trust 
deed authorizing such a suit hâve been complied with. The gênerai 
capacity of appellant to sue, the trustée having refused to do so, was 
in no wise challenged by the motion to dismiss, as a demurrer for want 
of equity, and that is what the motion to dismiss amounted to, so far 
as the ground now being considered is concerned, would not raise that 
question. As the right of appellant to sue under the restrictions of 
the trust deed, however, has been argued, under the point that the 
complaint is bad for want of equity, without objection, and as the 
question may arise hereafter, we will consider this point. The re- 
striction is contained in paragraph 55 of the mortgage and reads as 
f ollows : 

"It is further expressly agreed and made hiiiding upon each and every 
liolder of the bonds hereby seeured that no proceeding of any nature or 
description, at law or in equity, shall be tal^en by any bondholder upon ,said 
bonds, or the coupons thereto attaehed, or either or any of tliem, or to fore- 
close the equity of rédemption under this instrument, or to procure a sale of 
the property covered hereby, independently of the trustée or its successors or 
successors in trust, exceijt after a request siiall hâve been made to tlio 
trustée in the manner and form as herein provided, and after the trustée shal I 
hâve been tendered adéquate Indemnlty as herein provided, and also 
until after a refusai of the trustée to conq)ly, or a failure of tlu; trustée for a 
period of three months after such request to comply thorewitli a<,-cording to 
the provisions of this instrument." 

The trust deed provided that if default should be made in the ])ay- 
ment of interest upon the bonds, and said default should continue 
for a period of six months, the principal of the bonds should become 
due and payable at the élection of a majority in amount of the bond- 
holders and that the trustée, when requested in writing by said bond- 
holders, should déclare the principal of the bonds due and payable. 
It also provided that in case default was made in payment of the 
interest on said bonds, or in case default should be made in the per- 
formance of any of the covenants of the Cab Company, and stich de- 
faults or either of them should continue for a period of six months 
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thereafter, the trustée might, and if requested in writing so to do by 
a majority in interest of the bondholders, and upon receiving indem- 
nity satisfactory to it, should personally, by its attorney or agent en- 
ter into and upon ail and singular the mortgaged property and oper- 
ate the business of the Cab Company, applying the net revenue to the 
payment of the interest due upon said bonds. The trust deed also pro- 
■\aded that in case any default should be made by the Cab Company 
as above specified, which should continue for a period of six months 
thereafter, it should be lawful for the trustée, after entry as above 
stated, or without entry, to foreclose said trust deed by judicial in- 
tervention or légal proceedings. According, therefore, to the terms 
of the trust deed, in order that a bondholder should hâve the right to 
commence an action independent of the trustée, a request to the trus- 
tée to act must be given by a majority in interest of the bondholders, 
and this request must be in writing, if it was desired that the principal 
of the bonds should become due and payable, or if it was desired that 
the trustée take possession, and also, in the latter case, indemnity sat- 
isfactory to the trustée must be given, and the failure of the trustée 
to act after request must hâve existed for three months. The condition 
précèdent that a majority in interest of the bondholders should request 
the trustée to act before a bondholder can sue cannot be insisted upon 
to prevent the appellant from bringing this action, as the law will 
not require a vain or impossible thing to be donc. Under the allé- 
gations of the complaint, a majority in interest of the bondholders 
hâve conspired with the Cab Company to absorb ail the net earnings 
in the payment of unsecured indebtedness due said bondholders and 
the Trust Company. In such a condition of affairs, when might we 
expect a majority of the bondholders to request the trustée to act? 
Mercantile Tr. Co. v. Lamoille Val. R. Co., 17 Fed. Cas. 25 ; Brooks 
V. Vermont Cent. R. Co., 4 Fed. Cas. 308, 310-312; Clay v. Selah Va. 
Irr. Co., 14 Wash. 543, 45 Pac. 141 ; Lowenthal v. Georgia Coast & 
P. R. Co. (D. C.) 233 Fed. 1010. 

The restrictive clause hereinbefore quoted, if held to prevent the 
appellant to institute this action, in view of the allégations of the 
complaint is void as ousting the jurisdiction of the courts. Toler v. 
East Tenn. Va. Ga. Ry. Co. (C. C.) 67 Fed. 168; Guarantee, Trust 
& Safe Deposit Co. v. Green Cove Springs & M. R. Co., 139 U. S. 
143, 11 Sup. Ct. 512, 35 L. Ed. 116; Railway Co. v. Fosdick, 106 U. 
S. 47, 27 L. Ed. 47 ; Morgan L. & T. Ry. & Steamship Co. v. Tex. 
Cent. Ry. Co., 137 U. S. 171, 11 Sup. Ct. 61, 34 L. Ed. 625; Alexan- 
der v. Central R. Co., 3 Dill. 487, Fed. Cas. No. 166; Crédit Co. v. Ark. 
Cent. R. Co. (C. C.) 15 Fed. 46; Farmers' Loan & Trust Co. v. Wi- 
nona & S. W. R. Co. (C. C.) 59 Fed. 957 ; Mercantile Trust Co. v. 
M., K. & T. Ry. (C. C.) 36 Fed. 221, 1 L. R. A. 397. 

The_ provision giving the majority in interest the option to déclare 
the principal of the bonds due does not prevent a foreclosure for in- 
terest. Alexander v. Central R. R. of lowa, supra ; Beekman v. Hud- 
son River West Shore Ry. Co. (C. C.) 35 Fed. 3-11; Farmers' L. 
& T. Co. v. Chicago & A. Ry. Co. (C. C.) 27 Fed. 146. 

"The rlght to sue and défend in the courts is the alternative of force. In 
an organized socîety it is tho right couservatlve of ail other rights, and lies 
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at the foUndatlon of orderly goveriiment." Chambers v. Baltimore & Ohio 
R. R., 207 U. S. 142, 28 Sup. Ct. 34, 52 L. Ed. 143. 

We hâve examined the cases cited by appellees' counsel on the 
binding force of thèse restrictive clauses in mortgages and deeds of 
trust, and find them either inappHcable or opposed to the settled law 
in the fédéral courts. The resuit is that we hold that the District 
Court had jurisdiction and that the complaint stated a cause of ac- 
tion against the Cab Company. The judgment below as to it is there- 
f ore reversed, and the case remanded, with instructions to overrule 
the Cab Company's motion to dismiss, and allow it to answer the com- 
plaint within a time to be fixed, if it shall be so advised; and it is so 
ordered. In regard to the Trust Company, as the appellant in bis 
complaint disclaims any right to relief in this action against it, the 
judgment of dismissal is affirmed, on the ground that as to it the 
complaint does not state a cause of action in equity. 



UNITED STATES v. BOAED OF COM'RS OF OSAGE COTJNTY, OKIj., et al. 

(Circuit Court of Appeals, Eighth Circuit. November 21, 1918.) 

No. 5052. 

1. Appeal and Errok <S=854(5) — Review — Affirmance. 

Wliere défendants moved to dismiss on several grounds, the .îudgment 
of dismissal may be sustained on any of the grounds made in the motion 
to dismiss. 

2. INDIANS <S=27(1) — Suit by United States — Adéquate Remedy at Law. 

Act Olil. March 10, 1909 (Comp. Laws 190O, § 7616; Rev. Laws 1910, § 
7367; Sess. Laws 1910-11, c. 152) and Act 0kl. March 11, 1915 (Laws 1915, 
c. 107), afford a plain, speedy, and adéquate remedy to property owners 
complalning of the erroneous assessment of taxes ; so, no relief having 
been sought pursuant to the statutes, the United States, as guardian of 
Indian allottees, cannot maintain a suit in equity to enjoin sale of allot- 
ted lands for delinquent state and county taxes. 

3. United States <g==>124 — Stjits by ■ — Equity Jurisdiction. 

The United States hâve no more rlghts, so far as équitable jurisdiction 
is concerned, than private cltizens. 

Appeal f rom the District Court of the United States for the West- 
ern District of Oklahoma; John H. Cotteral, Judge. 

Suit by the United States against the Board of Commissioners of 
Osage County, Okl., and others. From a decree dismissing the bill, 
complainant appeals. Affirmed. 

John A. Fain, U. S. Atty., of Lawton,' Okl. (Joseph W. Hovi^ell, of 
Washington, D. C, on the brief), for the United States. 

Preston A. Shinn, of Pawhuska, Okl. (Corbett Cornett, of Paw- 
huska, Okl., on the brief), for appellees. 

Before SANBORN, CARI.AND, and STONE, Circuit Judges. 

CARIvAND, Circuit Judge. The United States, as guardian of cer- 
tain Osage Indian allottees, brought this suit against appellees to en- 

(Ê=5For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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join them from selling certain lands described in the complaint for 
•delinquent State and county taxes assessed and levied for the years 
1910 to 1917. The taxes so levied were alleged to be illégal for the 
reason that the assessments upon which they were levied were arbi- 
trary, grossly excessive, discriminatory, and unf air ; also that the lands 
of the Osages were systematically overvalued, and the lands of other 
taxpayers systematically undervalued. The appellees filed a motion to 
dismiss on the f ollowing grounds : 

"(1) There is no proper party plaintiff. 

"(2) The saUl bill of complaint shows on its face that the court Is without 
jnrlsdiction thei-eof. 

"(3) There is no fédéral question involved, and therefore the court is with- 
out jurisdictlon. 

"(4) The siiid bill of complaint does not state a cause in equity. 

"(5) The plaintiff, and each and ail of the Indians upon whose behalf thls 
suit is brought, hâve a plain, speedy, adéquate, and comi>l6te remedy at law." 

[1] The court sustained the motion and dismissed the complaint 
upon the ground that the lands involved were by Act of Congress ap- 
proved June 28, 1906, c. 3572, 34 Stat. 539, declared subject to tax- 
ation, and the plaintiff had no interest in said lands or authority to 
contest the taxes thereon or the sale of said lands for unpaid taxes. 
In order to sustain the judgment of dismissal appellees may rely hère 
upon any of the grounds made in their motion to dismiss. Dowd v. 
United Mine Workers of America et al., 235 Fed. 1, 148 C. C. A. 495. 

[2] The fifth ground above stated is insisted upon hère to sustain 
the judgment of dismissal. If this ground is well taken, we hâve no 
authority to consider the other points urged. It is our opinion that 
the United States, or the Indians whom they represent, had a plain, 
adéquate, and complète remedy at law under the statutes of Oklahoma. 
A law of Oklahoma effective March 10, 1909 (Compiled Laws Okl. 
1909, p. 1526), provided: 

"Said board [of cqualization] shall meet on the tliird Monday of April of 
said year to examine the assessment rolls of such townshlp, cities or towns, 
and to hear ail complaints of persons who shall feel aggrieved by their assess- 
ment, and to correct, eqvialize and adjust the assessments thereln by increas- 
ing or decreasing individual assessments or the aggregate assessments of 
such city, towu, village or township, and if necessary they may require a re- 
assessment of any or ail the property thereln, such correction, equalizatlon, 
adjustment or reassessment, shall be for the purpose of causing the same to be 
assessed at its fair cash value as herein deflned and décision of said board 
shall be final as to individual assessment unless an appeal is talcen to the 
hoard of county commissioners on or before the first Monday in June next 
foUowing." 

July 17, 1910, said law was amended so as to provide for appeals 
from the board of county commissioners to the county court of the 
county in which the land was located. Said law also provided that 
the board of equalization should hold a session on the first Monday 
of June each year — 

"for the purpose of equalizing, correcting and adjusting the assessment rolls 
in their county betwecn the différent townshlps by increasing or decreasing 
the aggregate assessed value of the property or any class thereof, lu any or ail 
of them to conform to the fair cash value thereof as herein detined: Provided, 
that the county board of equalization may for the purpose of having the assess- 
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ment of any eily, town, village or townsliip correctetl, order a renfisessmont oî 
any or ail of theproperty therein." Coinpiled Laws of l'JOO, p. 1526; also Kev. 
Laws of 1910, § 7367. 

Said law further provided as follows : 

"The proceedings before the board of equalization and appeals therefrom 
shall be tlie sole method by whieh assessreieiits or eiiualizatloiis sliall be cor- 
rected or taxes abated. Equitable remédies sliall be resorted to oiily whero 
the aggiieved party has no taxable property withiu the tax district of whicli 
complaiut is made." Rev. Laws 1910, § 7370. 

Thereafter a law effective June 10, 1911, provided as follows: 

"The coiinty equalization board shall meet at the county seat, and shall 
hold a session commeiicing on the first Monday in June of each year for t)ie 
purpose of equalizing taxes over the county, notice of which shall be given 
at least ten days prior thereto in sonie newspnper of gênerai circulation in 
the county. « * * Any person who may thiiik himself aggrieved by the 
assessment of his property shall hâve the rlght to appear before the boara 
for the purpose of having the assessment of his property adjusted. Com- 
plaints against the assessment shall be determined by the board in a summary 
manner, and the assessor's lists shall be cori'eeted and adjusted accordingly : 
Provided, that an appeal may be taken from the linal action of said board as 
provided by law. Said board shall hâve the authority to raise, lower and 
adjust individual assessnients, fixing the same as the fair cash value of the 
property ; to add omitted property and to cancel assessments of property not 
taxable. * * * " Session Laws of 1910-11, p. 334, § 11, effective June 10, 
1911. 

"The board of county commissioners of each county may hear and détermine 
allégations of erroneous assessments or mlstakes or différences in the descrip- 
tion or value of land or other property, at any session of said board, before 
the taxes shall hâve been paid, on application of any person or persons who 
shall, by affidavit, show good cause for not having attended the meeting of the 
county board of equalization, for the purpose of correcting such error, différ- 
ence or mistake, and whereln a lot of land or portion tlieroof, or any other 
property, has been assessed to any one person, flrm or corporation who or 
which did not own the same, or property exempt from taxation has been 
assessed, or which has been doubly or erroneously assessed, the board ot 
county commissioners shall bave power, and it shall be tbeir duty to correct ail 
such assessments, and if any such taxes, so erroneously assessed shall hâve 
been paid, the same shall be a valid charge against the county and shall be 
refunded by the board of Munty commissioners. * • • " Section 14 of the 
Act next above mentloned. 

A law effective March 11, 1915, provided as follows: 

"Any taxpayer feeiing aggrieved at the assessment as made by the assessor, 
or the equalization as made by the county board of equalization, may, durlng 
the session of said board, or, if the same is closed, within ten days after the 
flrst Monday in June, fiie with said assessor as secretary of said board, a 
written c-omplaint specifying his grlevances and the pertinent facts in rela- 
tion thereto in ordinury and concise langiiage and wilhout répétition, in such 
manner as to enable a i)erson of comnion undc^rstandiiig to know wliat is in- 
tended; and said board shall be authorized and empowered to take évi- 
dence pertinent to said complaint and for that imrpose is authorized to com- 
pel the attendance of witnesses and the i>ro(luetion of liooks and papers by 
subpœna and to cowect or adjust the same, as may seem just. And the 
stenographer of the county court is directcd, at the request ot the board, or 
taxpayer, to take shorthand notes ot such testimony and to transcribe such 
complaint and évidence, and a full transcript of the action of the board there- 
on and flle the same with his certificate as to its accuracy in the district court, 
the flling of which transcript shall complète said appeal, which shall, in due 
course, be examined and reviewed by said court and atîii'med, modified or 
annulled as justice shall demand," etc. Session Laws 1915, § 2, p. 176. 
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"This act shiill be construed to sive reniodies and rislits lu addition to 
those of appeal heretofore given by statute, but the remédies of resort to 
the boards and appeal therel'rom sliall be tbe sole remédies for the correction 
of assessments or equalization." Session Laws 1915, § 5, p. 177. 

"In ail cases wliere tho illegality of the tax is allesed to arise by reason of 
sonie action from wliich the laws provide no appeal, the aggrieved person 
shall pay the full amomit of the taxes at the tinie and in the manner provlded 
by law, and shall give notice to the oHieer eollecting the taxes, showlng the 
grounds of eomplaint and that suit will be brought against the ofHcer for 
recovery of them. It shall be the duty of s\ich eollecting officer to hold such 
taxes separate and apart from ail otlier taxes collected by him, for a period of 
thirty days, and if within such time summons shall be served upon such 
officer in a suit for reeovei'y of such taxes, the ofHcer shall further hold sucli 
taxes until the final détermination of such suit. Ail such suits shall be 
brought in the court having jurisdiction thereof, and they shall hâve preced- 
ence therein," etc. Session Laws 1915, § 7, p. 178. 

The Suprême Court of the state of Oklahoma, in Board of Com- 
missioners of Canadian County v. Tinklepaugh, 49 Okl. 440, 152 Pac. 
1119, decided that the law of 1910 (section 7370) provided a speedy 
and adéquate remedy for inequality or injustice in assessments or 
equalization and provided the sole method by which assessments or 
equalizations could be corrected. See, also, Board of Commissioners 
of Garfield County v. Field (Okl.) 162 Pac. 733. 

We are clearly of the opinion that the United States and the in- 
dividual Indians whose property was taxed had during the whole 
eight years that the taxes were imposed a plain, speedy, and adéquate 
remedy at law. Section 267 of the Judicial Code (Act March 3, 1911, 
c. 231, 36 Stat. 1163), formerly section 723 of the Revised Statutes 
of the United States (Comp. St. 1916, § 1244), prohibits us from taking 
jurisdiction in equity where a plain, adéquate, and complète remedy 
may be had at law. Such remédies as are provided by the statutes of 
Oklahoma above quoted hâve been held plain, adéquate, and complète. 
Indiana Manufacturing Co. v. Koehne, 188 U. S. 681, 23 Sup. Ct. 452, 
'^7 h. Ed. 651; Singer Sewing Machine Co. v. Benedict, 229 U. S. 
481, 33 Sup. Ct. 942, 57 U. Ed. 1288; Stanley v. Supervisors of Al- 
bany, 122 U. S. 535, 7 Sup. Ct. 1234, 30 h. Ed. 1000; McDougal v. 
Mudge et al, 233 Fed. 235, 147 C. C. A. 241 ; McLaughlin et al. v. 
St. Louis Southwestern Ry., 232 Fed. 579, 146 C. C. A. 537; Smith 
V. Douglas County et al., 242 Fed. 897, 155 C. C. A. 482. 

[3] The United States hâve no more rights, so far as équitable 
jurisdiction is concerned, than private citizens. United States v. Stin- 
son, 197 U. S. 200, 204, 205, 25 Sup. Ct. 426, 49 L. Ed. 724; United 
States V. Détroit Timber & Lumher Co., 131 Fed. 668, 677, 67 C. C. 
A. 1, 10; United States v. Debell, 227 Fed. 775, 779, 142 C. C. A. 
284; United States v. Chandler-Dunbar Water Power Co., 152 Fed. 
25, 81 C. C. A. 221 ; United States v. Midway Northern Oil Co. (D. 
C.) 232 Fed. 619, 631 ; State of lowa v. Carr, 191 Fed. 257, 266, 112 
C. C. A. 477, and authorities there cited. 

The judgment of the court below is therefore affirmed, upon the 
ground that there was an adéquate remedy at law during the years 
mentioned to correct the errors of which eomplaint is made. 
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PUGET SOUND NAVIGATION CO. y. CANYON LUMBER CO. et aL 

(Circuit Court of Appeals, Ninth Circuit. Decèmber 2, 1918.) 

No. 3177. 

Collision <§=ei — Steamer and Meeting ïow — Excessive Speed in Fog. 

A collision between a scow in tow anrl a meeting steamer, moving at 
a speed of 15 miles in a fog, held due to the fault of the steamer, because 
of lier speed and àer attempt to cross the scow's towline after having 
safely passed her tug. 

Appeal from the District Court of the United States for the Western 
District of Washington, Northern Division ; Jeremiah Neterer, Jiidge. 

Suit in admiralty for collision by the Canyon Lumber Company and 
others against the Puget Sound Navigation Company, owner of the 
steamer Indianapolis. Decree for libelants, and respondent appeals. 
Affirmed. 

Ira Bronson, J. S. Robinson, H. B. Jones, and Bronson, Robinson & 
Jones, ail of Seattle, Wash., for appeîlant. 

H. H. A. Hastings and Livingston B. Stedman, both of Seattle, 
Wash., for appellees Canyon Lumber Co. and Port Blakely Mill Co. 

Roy L. Cadwallader, of Seattle, Wash., for appellees Smith. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. On the moming of Octoher 20, 
1916, the tug Klickitat, having in tow the scow Dorothy D, laden with 
lumber belonging to the Port Blakely Mill Company, was on her way 
from Port Blakely to Pier No. 2 at Seattle. While navigating in a 
fog, steaming out from Seattle, the Indianapolis, a steam vessel owned 
by the Puget Sound Navigation Company, plying between Seattle and 
Tacoma, collided with the scow, damaging it and throwing its cargo 
into the bay. Libel was instituted against the Puget Sound Naviga- 
tion Company, and damages were awarded as prayed, from which 
decree this appeal is prosecuted. 

But brief référence to the testimony need be made. The Klickitat 
left Port Blakely in the morning about 20 minutes to 5. It had the 
scow Dorothy D in tow, with a line 300 feet in length. Two floats, 
consisting of rafts of boom sticks, were also in tow behind the Dorothy 
D. Thèse floats were probably 80 feet each in length, and arranged 
one just behind the other, the first held close to the scow. The weather 
was clear, and the Klickitat headed on a straight course to Pier 2, 
making allowance for the swing of the tide. The tug ran about half- 
way between the buoy and Duwamish Head, some distance out from 
Seattle. The course was taken, as it generally was, to keep out of 
the roadstead, as the steamers usually passed outside or to the north 
of the buoy. The master of the tug relates that, when he got abreast 
of the buoy, the weather began to get f oggy, and he commenced to hlow 
his signal, one long and two short whistles, at intervais of about 30 
seconds ; that, after passing the buov some little time, he heard a boat 

<S;53For other cases see same topic & KKY-NUMBEIt in ail Kcy-Numbereû Digests & Indexes 
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whistling somewhere in the fog ahead, heard her blow several whistles, 
and suddenly the Indianapolis appeared in view, coming out of the fog, 
300 or 400 feet distant, and in a few seconds she was directly abreast 
of the tug, going very f ast, seemingly at full speed ; that immediately 
on emerging from the fog the IndianapoHs blew two whistles, sig- 
nifying her intention to pass to the tug's starboard, and the tug an-' 
swered with hlce signal, assenting thereto ; that the boat passed with- 
in 30 feet of the tug, starboard to starboard, on across the tug's tow- 
Une 200 feet or more in the rear, and struck the scow head on about 6 
feet from its port forward corner, splitting off a section extending 
back about 72 feet ; that the KHckitat was running a little less than 
4 miles per hour, and did not stop its engines or slow down after hear- 
ing the fog signais from the Indianapolis, until it was seen that the 
latter vessel was going to coHide with the scow. The master of the 
tug further says that, when he first saw the boat, she was bearing 
down on the tug from her starboard bow, exactly over the tug's port, 
and that the tug pulled over to port to get out of her way, and kept 
on going. 

The master of the Indianapolis relates that he left the Colman dock, 
which is to the north of Fier 2, at 7 a. m. ; that his boat steamed into 
the hay, coming down to about Pier 2 in making the turn, and got on 
her course at 7 :04, the fog being "pretty thick" ; that she had pro- 
ceeded about a mile when she met the tug, and was at the time run- 
ning 15 miles per hour, practically her full speed, and was blowing 
her small fog whistle ; that the collision happened around 7 :07 or 
7 :08 o'clock. The first intimation the master had that another boat 
was ahead was three short toots of a whistle, which he took for a tow- 
ing whistle, whereupon he stopped his engines. He testifies that he 
then blew a fog signal, and got no response, but heard the exhaust 
from a gas boat (the tug) practically right ahead of him ; that he saw 
the tug on his starboard bow, and blew a starboard pâssing whistle, 
which the tug did not answer; that, when his boat struck the scow, 
her engines had been reversed 6, 7, or 8 seconds. The mate of the 
Indianapolis, who was at the time on the starboard side of the upper 
deck, heard a gas boat somewhere ahead giving whistles, heard it once, 
and then heard the exhaust a little on the starboard bow, "mostly ahead, 
nearly right ahead." Then shortly afterwards, perhaps a minute, he 
saw the tug "right down on the starboard side" abreast of where he 
was standing. He reported to the captain that there was a scow in 
tow. According to the engineer, the vessel's engines were backing at 
the time of the collision, and had been for about half a minute, Ixit 
she had not lost her headway. The stop signal was given him prob- 
ably a minute before the signal to back. 

Counsel for the Indianapolis f rankly admit that she was in fault, in 
considération of article 16 of the Rules of Navigation (Act Aug. 19, 
1890, c. 802, § 1, 26 Stat. 326 [Comp. St. 1916, § 7854]), but ardently 
insist that the tug should share the damages, in view of the require- 
ments of the same rule. While it may be true that the tug did not 
literally observe the latter clause of the rule, in not stopping her en- 
gines on hearing the fog signais of the Indianapolis, yet it is question- 
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able whether she did not observe it so far as the circumstances o£ the 
case would admit. She was running at a very moderate speed, and 
the stopping of her engines would hâve allowed the tovi? to encroach 
upon her. We do not say, hovvever, that the circumstances excused 
her from a strict observance of the rule. 

But, laying this aside, the Indianapolis appears to hâve bcen grossly 
at fault in another particular, vvhich occurred after the danger of col- 
hsion from the approach of the vessels to each other through the fog 
had been obviated. The Indianapohs, observing the tug while some 
300 or 400 feet away, gave the signal for passing to the starboard of 
the tug, which we believe was assented to, and the maneuver was made 
accordingly. The two vessels passed safely, but quite close to each 
other. It further appears that the Indianapolis then attempted to cross 
the towline of the tug. If it was practicable to clear the tug, it was 
also practicable to clear the scow to its starboard, and that course 
should hâve been adopted. The Indianapolis was running at full speed, 
a high rate of 15 miles per hour, through the fog, and the stopping of 
the engines when the tug's fog signal was heard checked her but 
slightly, for she was still running at a high rate when she passed the 
tug. If she had continued her course on a port swing, with the scow 
still 300 feet in the rear, there cannot be the least doubt that she would 
bave cleared the tow also to the latter's starboard by a safe margin. 
The reversing of the engines of the Indianapolis when in near approach 
to the tow but added to the danger of collision, because the effect 
was to throw the ship to starboard, when its course should hâve con- 
tinued to port to make the clearance. The Thielhek, 241 Fed. 209, 
216, 154 ce. A. 129.- 

We think the Indianapolis was grossly at fault in attempting, while 
running at a high rate of speed, to cross the towline of the tug, and in 
not continuing her course, to port, and thereby clearing the tow. 

Decree affirmed, with costs to appellees. 



THE WESTCHI5STEU. 
(Circuit Court of Appeals, Second Circuit. November 13, 1918.) 

No. 29. 

1. TowAGE ®=3ll(l) — Bbeaking op Peopelleb Shait — Neglioexce. 

The unexplaln'ed brealiing of the propeller shaft of a tug In cliarge of 
a tow eamiot be deemed an inévitable accident, merely because a pièce 
was found brolten, out of tlie propeller, but the brealî must be deemed the 
resuit of the fault of the tug. 

2. Towage <©=12(1) — Tows — Négligence. 

For a tow, in cliarge of a tug to be without an anchor is a fault of the 
tow. 

3. TowAGE <®=3l2(2) — Accident — ^Division or Damages. 

Wliere a tow was at fault, because not equipped with an anchor, and 
tlie tug was at fault and liable for the breaUiug of the propeller shaft. 
and it could not be said with reasonable certainty that the stranding of 
the tow could bave been avoideil, had It been equipped with an anchor, 
liclcl, that damages should be divided. 

«gzssFor other cases see same topic & KEY-NUMBBR ia ail Key-Numbci-ed Digests & Indexes 
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4. TOWAGE lE=>13— SlTRVBY OP VeSSEL NOTICE. 

Possilde elaimants, such. as the owner of a tow, should be notifled of a 
survey of a tug, wliose propeller sliaft broke and allowed the tow to be 
stranded. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Dibel by James Dwyer and others against the steam tug Westches- 
ter, her engines, etc., claimed by the Red Star Towing & Transporta- 
tion Company. From a decree for claimant, respondents appeal. 
Reversed and remanded, with instructions to award hbelant half 
damages. 

Libelants' boat Sinclair, loaded, was In tow of the Westchester bound from 
the Harlem River to West Farms when the tug became disabled by the break- 
ing of her propeller shaft in the bushing. This occurred between Mill Rock 
and Ward's Island sliortly before 10 a. m. The stage of the tide does not 
appear. The disaster left the tow helpless and the Sinclair had no anchor. 
The Westchester dropped her anchor, but the hawser parted. The drifting 
barge" grounded on the Hog's Back, receiving injuries to recover for which 
this action was brought. Investigation after accident showed a small pièce 
broken out of the Westchester's propeller. The break in the shaft was cleau 
and no flaw was discovered. In the normal opération of machinery no especial- 
]y hard wear would hâve been put on the shaft at the place where it broke. 
The tug's engine was about 20 years old, the shaft was 4i/à inches in diameter, 
which is heavier than ordinary for vessels of this class, and had been in use 
for a considérable number of years, but there is no évidence showing its exact 
âge. The record shows that the Westchester was maintained in good condition, 
but it does not appear when the propeller shaft had last been overhauled or 
inspected. The tug broke down in a channel way about 800 feet wide, con- 
taining not over 30 feet of water. A survey was held on the tug, but no notice 
of the holding thereof was given to the libelant, although it was known that 
damage had occurred. The District Court dismissed the libel on the ground 
of inévitable accident, and libelant took this appeal. 

Foley & Martin, of New York City (William J. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for appellants. 

Burlingham, Veeder, Masten & Fearey, of New York City (Chaun- 
cey I. Clark, of New York City, of counsel), for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] From 
the fact that a pièce was found broken out of the tug's propeller it 
is argued that she must hâve struck a submerged log or other similar 
obstacle ; but there is no évidence on that point, and we cannot inf er 
such an obstruction from the mère chipping of the propeller blade. 
Nor is there any évidence to show that a shock insufficient to materi- 
ally injure the propeller should hâve broken a good shaft. We cannot 
concur with the finding of the court below that this case is an instance 
of inévitable accident. It is enough to refer to our judgment in Re 

Reichert Towing Line, 251 Fed. 214, C. C. A. , decided since 

the decree appealed from was entered. The facts now before us are 
much less favorable to the tug than were those which we found in- 
sufficient in the décision just cited. 

[2, 3] It was, however, a plain fault in the Sinclair to be without 

®=3For other cases see same topic & KEY-NUMBBR La ail Key-Numbered Digests & Indexes 
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an anchor (The Sunnyside, 251 Fed. 271, C. C. A. ), and we 

discover no excuse for its absence ; but if an anchor had been on board, 
and had been used, it cannot be said with reasonable certainty that 
stranding would hâve been avoided. 

The tide must hâve been of considérable strength, for the tug's 
cable parted; anchors are habitually carried at the bow, and the Sin- 
clair was being towed stern first; instant action was necessary, the 
available time short, and whether under such circumstances the 
maneuver could hâve been successfuUy performed is doubtful. 

To sustain the resuit, if not the reasoning, below, The M. E. Luck- 
enbach (D. C.) 200 Fed. 630, affirmed 214 Fed. 571, 131 C. C.A. 177, 
is pressed upon us. It is true in one sensé that hère, as there, "con- 
current faults" — i. e. négligent acts contemporaneously operating to 
produce injury — do not exist. But the word relied upon, "concurrent," 
must be taken as synonymous with "contributing," and in both The 
L,uckenbach and The Sunnyside, supra, it was found as matter of fact 
that, despite a fault which put a tow adrift, there would hâve been 
no resulting injury, had it not been for a new and independent pièce 
of négligence; therefore the wrongdoer first in point of time was 
held not responsible, although not innocent. 

Hère we infer négligence (i. e., unseaworthiness) in the tug from the 
unexplained breaking of her shaft, and find négligence admitted by 
the barge's admission of no anchor. When faults are thus shown, 
ail the guilty, if their fault could hâve caused the injury, must, to 
escape liability, afifirmatively show that they did not, in point of fact, 

cause the same. The Madison, 250 Fed. 852, C. C. A. . Nei- 

ther party has borne that burden, in this case ; therefore the damages 
and costs below should be divided. 

[4] The procédure of claimants in giving lao notice to libelant of 
the survey on the Westchester is objectionable and inexplicable, if it 
was expected to use that survey as a pièce of évidence. The impor- 
tance of surveys in maritime litigation has often been recognized. The 

Mason, 249 Fed. 721, C. C. A. . But, to say the least, it 

greatly diminishes the value of any survey considered as documentary 
évidence, and (even if the surveyors are called as witnesses) créâtes 
an air of unfairness about the whole proceeding, to exclude therefrom 
any known person who may claim against the injured res or hâve 
suit brought against him' by reason of that injury. The matter is 
not important in this cause; it is mentioned because it is very im- 
portant in proper admiralty practice. 

For the foregoing reasons the decree is reversed, with the costs 
of this court, and the cause remanded, with instructions to award 
libelant half damages ; the costs below to be divided. 
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THE BOUKER NO. 2. 
(Circuit Court of Appeals, Second Circuit. November 13, 1918.) 

No. 51. 

1. Collision <S=107 — Spécial Cibcumstancer — Rules. 

A steamer, backing out of lier slip, prépara tory le gettlng on her defi- 
nite course, is governed by the spécial circumstanee raie (article 27 ot 
June 7, 1897 [Comp. St. § 7901]), and not the starboard liand rule. 

2. Collision <S=3l02, 144 — Faitlt — Liability — r>ivisioN of Damages. 

A tug, wliicli backed from her slip witliout givins; the iisual warning 
signal, held at fault for a collision witli another tug, whlle the second 
tug was also at fault for coming down too clo.se to the line of piers, and 
hence damages for the resulting collision should be divided; it appeariug 
tliat the f allure of the vessels to maintaln lookouts was namaterial, as 
neither could hâve seen the other in tiine to hâve avoided the collision. 

Appeal from the District Court of the United States for the Eastem 
District of New York. 

Ivibel by Thomas Flannery against the steam tug Bouker No. 2, her 
engines, etc., claimed by the Bouker Contracting Company. From a 
decree for libelant, claimant appeals. Reversed and remanded, with 
directions to enter decree for half damages. 

Park & Mattison, of New York City (Samuel Park, of New York 
City, of counsel), for appellant. 

Foley & Martin, of New York City (William J. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. July 28, 1915, a little after 3 p. m., the tide 
running flood and the weather clear, the tug Bouker No. 2, backing out 
of the slip between Piers 22 and 23 on the Brooklyn side of the East 
River came into collision with the tug Thomas A. Ouigley, bound 
down the river to the slip between Piers 23 and 24; the fantail of the 
Bouker striking the port side of the Quigley. The District Judge for 
the Eastern District of New York found the Bouker solely at fault, 
and this is an appeal from his décision. 

[1] Ile fell into one plain error in supposing that the starboard 
hand rule applied to the Bouker, saying: 

"The ordinarj' rule reqniring boats to pass port to port, the starboard hand 
rule as to boats upon crossing courses, and the rules as to indication of 
intended navigation by whistle signais, ail make it apparent that it tho 
Bonker backed out at liigli specd, so as to corne In collision v,hile the 
Quigley was passing down the river and still niaintainhig atwut that same 
distance from the i)iers, responsibility wonld rest nijon the Boulier. * * • 
The starboard hand rule would coutrol the niovements of tho Bouker. if 
slie was intending to back out into the river a sudicient distance to place 
her upon a crossing course, and that intention should be indicatcd by 
a whistle signal, for the protection of any boat which might ju-operly 
be approaching. But if the Bouker was intending to turn up the East 
Kiver, and thus to observe the port to port passing rule with any boat 
coming down, the burden was upon the Bouk(>r to approach the corner at such 
a rate of speed as not to corne in collision with any boat which niight De 

i®:=3For other cases see same topic & KEY-NUMBER in ail Key-Nuinbered Digests & Indexes 
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properly along the Brooklyn shore at that point. The Boiiker must there- 
fore he held responsible primarily in this case." 

The rule does not apply to a steamer backing preparatory to get- 
ting on her definite course, whether it be up or down the river. The 
situation of steamers maneuvering to get on their definite courses is 
covered by the spécial circumstance rule. Article 27, Act June 7, 1897, 
c. 4, § 1, 30 Stat. 102 (Comp. St. § 7901). This was flatly decided by 
the Suprême Court in the case of The Servia and The Noordland, 149 
U. S. 144, 156, 13 Sup. Ct. 877, Z7 L. Ed. 681, which we hâve consist- 
tently foUowed. See our own cases: The John Rugge, 234 Fed. 861, 
148 C. C. A. 459; The William A. Jamison, 241 Fed. 950, 154 C. C. A. 
586. 

[2] Pier 22 is covered within a short distance of the end, so that 
a tug backing out would not be seen until nearly out of the slip by one 
coming down the river, nor would she any sooner see the tug coming 
down. It is quite évident to us that the collision was unavoidable when 
the tugs did see each other. Although the Bouker was backing out 
slowly, and immediately put her engines fuU speed ahead, and the 
Quigley blew a signal of one blast of her whistle, an alarm, and hard- 
aported, the tugs came together. The judge found that the Bouker did 
not blow the usual slip whistle, and we accept bis finding on this point, 
which puts her at fault; but we think the Quigley was also at fault 
for coming down too close to the Une of the piers, in violation of the 
maritime requirements of ordinary prudence. It is not necessary to 
décide whether the East River statute (chapter 410, § 757, Eaws 1882) 
applies to the locality. If the Quigley had been out, as her witnesses 
say, from 200 to 300 feet from the line of the piers, she could easily 
hâve avoided the Bouker by porting, so easily that she could hardly 
hâve escaped sole liability. The District Judge also found the Bouker 
at fault for want of a lookout at the stern. The absence of a lookout 
forward on the Quigley is adraitted. However, we think the absence 
of lookouts, or of vigilant lookouts, had nothing -ybatever to do with 
the collision. The vessels were first visible to ea:h other when too 
near to go clear. The Bouker is at fault for not advising the Quigley 
of her movements by the usual slip whistle, and the Quigley for com- 
ing down at fuU speed too close to the line of the piers. 

The decree is reversed, with costs, and the cause remanded to the 
District Court, with instructions to enter the usual decree for half 
damages. 
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ST. LOULS SOUTHWESTERN RY. CO. OF TEXAS v. SMITH. 

(Circuit Court of Appeuls, Fiftli Circaiit. December 20, 191S.) 

No. 3239. 

1 CoMVERCE <©=527(2)— Satety Appmaxce Act— Raileoads Suiîject to Act. 
A rallroad conipanv, liaving its line wholly in Texas and incorporated 
thereiii as required by the state law, but which, witli its connections, 
coustitutes part of the interstate System of railroads, is sub.iect to tho 
jirovisions of the Safety Appliance Act March 2, 1893 (Comp. St. §§ 
S005-S0]2). 

2. Commerce ©=527(3) — Railroads — Safety Appliance Act. 

A i-ailroad conipany subject to the provisions of Safety Appliance Act 
Mardi 2, 1893 (Comp. St. §§ 8605-8612) is liable for an injury to an em- 
ployé resulting from violation of that act, rogardless of whetlier the 
paj'ticular car not properly equipped was at the time employed in inter- 
state couunerce. 

In Error to the District Court of the United States for the West- 
ern District of Texas ; Duval West, Judge. 

Action by Frank Smith against the St. Louis Southwestern Rail- 
way Company of Texas. Judgment for plaintifï, and défendant brings 
error. Affirmed. 

S. P. Ross and Sam R. Scott, both of Waco, Tex., for plaintifï in 
error. 

A. L. Curtis, of Belton, Tex., and Winbourn Pearce, of Temple, 
Tex., for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. [1] Défendant in error, plaintifï below, 
alleged injuries resulting from a failure of défendant railway company 
to comply with the Safety Appliance Act of Congress (Act March 2, 
1893, c. 196, 27 Stat. 531 [Comp. St. §§ 8605-8612]). _ Issue is ma.de 
as to the applicability of the act. If the company's line was an in- 
terstate highway, and as such used in interstate commerce, the com- 
pany is liable for injuries resulting from a failure to furnish the 
character of equipment required by the act, It was agreed by the 
parties : 

That at ail times nientioned in plaintifTs pétition, and for many years pre- 
vious thereto, the St. Louis Southwestern Itailway Coni])any was a Texas 
corrioratlon, with its line extending from Texarkana, Tex., to Waco, Tex., so 
far as tliis suit Is concerued. That as such railroad, in the opération of its 
business as a common carrier, it handled and hauled over its line interstate 
commerce when tendered to it for that jmrpose. It is not agreed, however, 
that the paiticular car in question, or any car in connection with the train 
in which it was moving, was carryiiig interstate commerce at the time of tlie 
plaintiff's in.inry ; and it is not agreed that plaintilï was emploj'ed by the 
défendant in Interstate commerce at tliat time. 

[2] The plaintifï in error, as ail railroad companies in Texas (with 
exceptions), is a Texas corporation, with authority to connect at the 

(g::=3For other cases see sarae topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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State line with other raiiroads. Thèse railroads within the state are 
connected up with the other railroads of the country, and constitute 
with them the interstate System of railroads, upon which the bulk 
of the interstate transportation is conducted. Possibly the stipula- 
tion quoted above is not as broad as the facts judicially known, but 
enough appears from the agreement to establish the interstate charac- 
ter of the défendant company's line. That the particular cars, not 
properly equipped, may not hâve been at the time engaged in inter- 
state commerce, is immaterial. Southern Ry. Co. v. United States, 
222 U. S. 20, 32 Sup. Ct. 2, 56 L. Ed. 72 ; T. & P. Ry. Co. v. Rigs- 
by, 241 U. S. 3.3, 36 Sup. Ct. 482, 60 L. Ed. 874. 

The charge of the court, together with spécial charges given at the 
request of défendant, fuUy and correctly gives the applicable law. 

The judgment is affirmed. 



S. STERNAU & CO., Inc., v. GEORGE BORGFEI.DT & CO. 
(District Court, S. D. New Yorli. December 18, 1918.) 

1. PATE^^s iS=>35— Evidence of Invention — Commercial Success. 

Where commercial success may be aceounted for ou otber grounds, and 
the patent in suit plays eitlier no part or an inl'erlor purt in attainlng 
sueli success, a court must be cautions in giving it weight in aid of tlie 
patent, or a broaà construction of Its clJiims. 

2. Patents <S=>.328 — Valiuity and iNFiiiKGEJtENT — ALCoiroi. IjAmp. 

Tlie Bail patents, No. 1,222,571, for a container, and No. 1,237,453, for 
a combined lamp and stand, both rolating to lumps for burning solid 
alcohol held void; for lack of invention ; also lielû, not infringed, if con- 
ceded validity. 

In Equity. Suit by S. Sternau & Co., Incorporated, against George 
Borgfeldt & Co., for infringement of the Bail patents. Nos. 1,222,571 
and 1,237,453. Decree for défendant. 

J. Edgar Bull and John Robert Taylor, both of New York City, 
for plaintiff. 

Briesen & Schrenk, of New York City (Hans v. Briesen and Fred 
A. Klein, both of New York City, of counsel), for défendant. 

MAYER, District Judge. The importance of the controversy, in 
respect of the patents in suit, lies in the remarkable commercial prog- 
ress in the sale of containers and stands for solid alcohol. The pat- 
ent features of the case are simple enough, and, but for an attractive 
commercial field, would probably invoke little attention. This com- 
mercial progress, however, properly requires a careful considération 
of the subject-matter so that it may be understood that the resuit 
in this case is not arrived at merely because, on first glance, the pat- 
ents are simple. 

Plaintiff and défendant sell solidified alcohol to the public in con- 
venient containers, which are fitted into or engaged with stands. 
Thèse cans or containers are extensively used by the public for 
cooking or heating purposes, and thus furnish a small, compact, and 

^::^¥ox other cases sec same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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inexpensive means for those of the public who, for one purpose or 
another, wish to avoid the employment of more expensive or elabo- 
rate heating devices. 

Prior to the time plaintiff embarked on this hne of business, solid 
alcohol was well known as a fuel, certainly as far back as 189S. About 
1901-1903, one Rossmann imported from abroad solid alcohol and a 
stove therefor, and attempted to exploit thèse articles commercially, 
but was not successful. The information as to bis efforts is not 
sufficiently full to détermine why he failed. His failure may bave 
been due to lack of capital, or to an imperfect device, or to the fact 
that the public had not as yet become educated to the use of solid 
alcohol. 

In April, 1913, a concern known as the Lava Heater Manufactur- 
ing Company placed upon the market a patent heater together with a 
solid alcohol. A substantial sum of money was spent for advertising 
this product, and in the fall of 1913 the business was taken over by 
the EUenem Company upon a royalty basis. This last-named Com- 
pany manufactured and sold the heater and fuel, and conducted a 
substantial advertising and publicity campaign. The heater remained 
on the market from the spring of 1913 until the summer of 1915. 
Shortly after the Lava heater was introduced commercially, a device, 
with accompanying outfit, known as the "Home and Camp Cooker," 
was placed on the market in 1913 or 1914 by a concern which orig- 
inally acted as sales agent for the Lava heater. Plaintifï entered the 
field in 1914, and soon captured the market as against the Lava heat- 
er and the "Home and Camp Cooker" device. Plaintiflf first put out 
a single outfit, comprising a coUapsible wire stand, a plain round can 
of solid alcohol, and a small tin boiler. This outfit sold for 50 cents. 
From this starting point plaintiff has developed its business to an ex- 
traordinary extent. 

In examining, however, the history of plaintiff's efforts, it must be 
noted that while the plaintiff was still using plain cans — that is to say, 
cans without grooves — it sold v/ell over a million of such cans. For a 
new venture, the plaintiff's solid alcohol business was a success practi- 
cally from the start, and while the business of plaintiff has grown 
substantially as time has gone on and progress has been contempo- 
raneous with changes in the form in which its solid alcohol was mar- 
keted, yet the case is not one where it can be said that plaintiff's com- 
mercial success has necessarily been due to the later device or form 
in which this solid alcohol has been placed before the public. 

[1] From the évidence it is apparent that Mr. Sternau and Mr. 
Strassburger, of plaintiff company, were men of marked business 
ability. They appreciated the possibilities of solid alcohol, and, 
through compétent manufacturing methods and able salesmanship, 
bave made their goods known practically throughout the country. 
The rule that commercial success will be resorted to as an aid in 
resolving doubt as to patentability, and also will be considered in con- 
nection with a libéral or narrow construction of claims, has been con- 
stantly growing in favor. When availed of in cases of simple inven- 
tion, the rule of ten proves of value ; but in every case it is vital that 
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the court must be satisfied that the commercial success can be direct- 
ly traced to the employment of the device o£ the patent. It may 
very well be that extensive and good advertising and good salesman- 
ship may contribute to the resuit, and yet not prevent the conclusion 
that the commercial success is due to the exploitation of articles made 
under the patent in suit. Where, however, the commercial success 
may be well accounted for on other grounds, and the patent in suit 
plays either no part or an inf erior part in attaining such success, then 
the court must be cautions not to be misled by what might seem pri- 
ma facie to be commercial utility. 

If, for the purpose of illustration, plaintiff's ability in marketing the 
goods and the éducation of the public to the use of solid alcohol were 
laid aside, yet in this case the large previous success in marketing 
a comparatively new article with the plain or ungrooved containers 
négatives the idea that commercial success can be resorted to either 
in aid of the patent or of a broad interprétation of the claims. 

We come, thus, to a considération of the patents for what they 
set forth in the grant, tested, in addition, by the disclosures of the 
prior art. 

The groove patent: 

"This Invention," the patentée stated, "relates to Improveœents In con- 
tainers or stoves for containlng and buming solld fuel and has for Its ob- 
jeets: 

"First To combine a stove and container, sald container being adapted to 
be used In différent situations with stands or supports. 

"Second. To rcduce the expense of manufacture. 

''Third. To prevent leakage due to expansion or contraction of the contenta 
of the lamp." 

And he claimed : 

"As a new article of manufacture, a container adapted t» carry a fuel 
and to be detaehably secured to a suitable holder to constltute therewlth a 
lamp, said container bsing fonned of a material and constructed to resi.st 
damage thereof by beat, and a eover for normally Incloslng the contents of 
the container, adapted to be opened to expose a flame openlng, the body ol 
the container being contoured to présent approxlniately longitudlnally dis- 
posed internai and extemal relatively raised and depressed portions, adapted 
to allow for expansion and contraction and constituting in part holder en- 
gaging means." 

The testimony excludes the argument that there is any merit in 
the provision in référence to the adaptation "to allow for expansion 
and contraction." Simply stated, then, what the patent is for is a 
séries of grooves whose purpose is to engage in safe and locking 
manner with a stand. 

It may very well be that to make such grooves in suitable manner 
requires the skill of a capable mechanic or artisan in the course of 
actual manufacture; but, obviously, patentability is not concerned 
with skill of that character. It seems to me hardly necessary to re- 
sort to the prior art to hold tliat the dépression in a container taking 
the form of a groove, does not involve inventive thought. Once the 
désire is presented to fit an article to another, it is, in my opinion, 
a very natural and easy step for a man to conclude to make grooves 
so positioned that they will fit with the device sought to be engaged. 
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Indeed, I gather from the testimon)' of Mr. Bail, the allcged in- 
ventor, who is skilled in arts having to do with small appliances, tliat 
he found no great difficulty in solving what is called a problem. It 
is sufficient to refer to Eichelkraut, No. 1,050,113, and Hamm, No. 
1,079,124, to demonstrate how little possibility there was of invention, 
if, indeed, it can be said that invention may be predicated upon a 
patent of this character. In any event, the very most to whicli plain- 
tifif would be entitled would be the précise groove found in its con- 
tainer, and that précise groove is not infringed. I think, however, 
it is désirable not to be donbtful on the point, and therefore I hold 
the patent void for lack of invention. 

The combination patent ; 

"My inventidii," the puteiiteo stated, "rslates to a PollapsiWe stand and a 
}anip supportc'd tlieroby, aiul lias for its objeets to produce a device whereby — 

"l'irst. Tlie laniji will be prevented from tuming in the stand. 

"Second. The stand will be prevented fi'om being eoUapsed when the 
lanip is in position ; and 

"Third. The !amp will alway.s be properly soated in the stand." 

And he claimed: 

"1. A lamp eomprising a body wilh contracted parts perpendicular to Its 
base in several places, In combination with a stand having a plurality ot 
pivoted legs engaging with such contracted parts, whereby sald stand is pre- 
vented from coUapsing hy the engagement of the legs with such contracted 
parts. * * * 

"3. A lamp of cylindrical shape having a plurality of vertical grooves in its 
exterior surface, in combination with a stand having members extending above 
the lamp and provlded with inwardly projecting iwrtions so separated that 
there is a separating space loss than the greatest dianieter of the lamp and of 
greater diameter than the diameter of the lamp at the bases of the grooves, 
whereby when the lamp and stand are assenibled said portion will engage 
with the bottom of the lamp and provent projier position! ng of the lamp until 
the grooves and inwardly projecting ijortions are brought into alinement." 

Before considering the question of patentability, it may be pointed 
eut that defendant's grooved can, in combination with defendant's 
stand, admittedly does not infringe, nor can infringement be charged 
against defendant's grooved can, when used with the so-called Nel- 
son stand, which plaintifif formerly used. 

Prior to the applications for the patents in suit, plaintiff was man- 
ufacturing and successfully selling stands of the type shown in the 
Nelson patent. No. 1,096,185, granted May 12, 1914, which consisted 
of the identical stand shown in the combination patent hère under 
considération. Nelson provided, inter alla : 

"Mlien in place, tlio lamp will rest upon the hase 1 and will be encom- 
passed by three legs, the curved middle portions of the legs engagiug with the 
body of the lamp." 

The alleged inventor. Bail, therefore, must be presumed to bave 
had before him the Nelson stand, with the information as to the lo- 
cation of the engaging point to be utilized when a container would 
be placed in the stand. 

The patent to Eichelkraut, No. 1,050,113, granted January 14, 
1913, was for a portable and collapsible stand for spirit stoves. Ei- 
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cheikraut had pointed out that the can should be provided with grooves 
adapted to fit over the edges of the stand members a and b. (Sec 
lines 65 et seq. of Eichelkraut patent.) 

The appropriate relation of a groove container with a stand such 
as Nelson disclosed, could, in my opinion, be worked out by a man 
skilled in the art, even though the Eichelkraut patent had never ex- 
isted. Plaintiff insists that Bail — 

"wag tbe flrst to make a coUapbible st.ind and container in wiiich the con- 
tainer is the sole means of locklng the legs of the stand against collapsing and 
In whicli It is absoluteîy impossible to use the container for lieating purposes 
without locking the legs agalnst collapsing." 

While it may be said that the présent so-called Sternau can and 
stands accomplished this resuit in an admirable way, yet the thought 
was practically and fully exemplified in the combination of the Nel- 
son stand with a plain ungrooved can. 

The fact that the Bail combination patent may work out so as 
to produce a better device does. not impart to the Bail patent the high 
character of invention. Other patents, perhaps, might be ref erred to ; 
but I think enough of the prior art lias been mentioned to satisfy 
the requirements of the case. 

I hâve passed by the question of double patenting, because unnec- 
essary to consider, in view of the conclusion as to the question of 
patentability. 

It is of some materiality in the case that, as the Sternau stands 
are now constructed, it would be impossible for the public to utilize, 
in Sternau stands, plain cans containing solid alcohol bought froni 
other manufacturers, The efïect is really to delimit the use by the 
public of solid alcohol put up in the ordinary and well-known way. 

Before invention can be accorded to this combination patent in such 
circumstances, it must be entirely clear that the inventive thought is 
présent, and expressed and duly claimed. It is immaterial that, as 
one of the results, the défendant may enter more fully into compé- 
tition with plaintiff, especially in respect of what are known in the 
trade as the refills, viz. the cans containing the solid alcohol. 

The case really belongs, not in the domain of the patent law, but 
in the broad field of compétitive business. So far as the devices 
hère employed are concerned, the battle for supremacy must be won, 
not with the powerful aid of patent control, but by superiority of 
product and business ability in compétitive effort for the favor and 
patronage of the public. 

As thus the combination patent is held void for want of invention, 
the bill is dismissed, with costs. 
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LUTEN V. ALLEN; et al. 

(District Court, D. Kansîis, First Division. February 27, 1918.) 

No. 196-N. 

1. Patents (©=313 — Suits fob Infeingement— Dismissal of Bili-. 

When, from faets of wliicli a court must talie judlcial notice, a clalm- 
ed invention is not patentable, or wlien want of invention is apparent on 
the face of the i)atent, a bill for iufringement based thereou must be 
dismissed. 

2. Evidence <g=55(l), 9 — SuiTS roB Infkingement— Judicial Notice. 

In an infringement suit, the court will talie judicial notice of (1) ail 
matters of gênerai scientiflc linowledge; (2) ail matters in common use, 
and ail niutters of common knowledge; (3) such mechanical devices as 
are of common liuowledge among ail; and (4) tbe nature of a patented 
invention. 

3. Patents ©=328 — Invention— Metiiod of Reinfobcino Concrète Bridges. 

The Luten patent, No. 818,380, for method of reinforcing concrète arch- 
es in bridges, held void for lacis of invention, as disclosing merely a 
change of place of old éléments in combination, producing perhaps a 
better, but not a new, resuit, and involving only tlie ordinary skill of 
the mechanic. 

In Equity. Suit by Daniel B. Luten against Arthur E. Allen, Wil- 
liam S. Fulton, and Arthur E. Allen and William S. Fulton, partners 
doing business as Allen & Fulton. On motion to dismiss bill. Mo- 
tion granted. 

Vermillon, Evans, Carey & Lilliston, of Wichita, Kan., for com- 
plainant. 

S. M. Brewster, Atty. Gen., S. N. Hawkes, Asst. Atty. Gen., and 
Robert Garver, Co. Atty., of Topeka, Kan., for respondent. 

POLLOCK, District Judge. This is a suit by Daniel B. Luten to 
restrain the infringement of one of his many letters patent procured 
on the method of reinforcing concrète work employed in the construc- 
tion of bridges, culverts, etc., and for an accounting. The letters 
patent involved in this suit are numbered 818,386, issued April 17, 
1906. While the patent contains seven claims in ail, but two of said 
claims, numbered 1 and 7, are involved in this controversy. Thèse 
claims read as follows : 

"1. An areh having inibedded therein a plurality of tension membcrs pass- 
ing alternately across the rib, said members being low at the crown and 
high at the haunches, and eaeh of said members passing across the rib at 
différent longitudinal points from the others, substantially as deseribed." 

■"7. An areh having imbedded therein rods, bars, or other tension members 
in two or more séries, foUowing one face of the areh rib, thence across and 
following the other face of the rib; the points of crossing for the différent 
séries lieing angularly or laterally displaced with respect to each other, sub- 
stantially as deseribed." 

The structure alleged to be an infringement of thèse claims was a 
bridge erected by défendants for Shawnee county, this state, known as 
"Joss Bridge," over Vassar creek, in said county. 

Défendants hâve appeared, and move to dismiss the bill for want 

ig=5For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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of equity appearing on the face of the record, arising out of the aver- 
ments of the bill itself, together with the exhibits attachée thereto 
or filed therewith, coupled with the information gained from that com- 
mon knowledge of which courts will take judicial notice. 

As this is but one of the many suits instituted in this court by plain- 
tiff on patents involving like or similar matters, I am aided by volu- 
minous printed briefs covering the entire range of the subject-matter. 
The sole controversy hère presented is ; Does the bill show the claims 
of the patent invalid for want of invention at the times the patent 
was applied for and issued? 

It is to be noted from a reading, both claims of the patent involved 
pertain to the manner of reinforcing a concrète arch employed in the 
structure. The employment of arches of ail kinds and natures for 
the purpose of thereby strengthening suspended portions of struc- 
tures in compression was well known by ail men and successfully 
used by the ancients, and at ail times since. This is not disputed. 
Hence, nothing whatever new or novel in the employment of mate- 
rials in construction or formation of an arch for the purpose of carry- 
ing weight in suspension is or can be claimed by plaintiff. 

Again, the use of concrète as a building material was well known 
in the art of building âges before the adoption or use by plaintiff in 
his work of building done under his patents. Hence, nothing can be 
claimed by plaintiff as new or original in the quality of concrète, the 
ease with which it séparâtes on low tension, or its ability to with- 
stand extrême compression, 

Again, the practice of employing in ail forms steel or other meta! 
rods, bars, strands, ropes, strips, woven mats, etc., in the reinforce- 
ment of concrète used in buildings of ail kinds and character, for 
the purpose of preventing its séparation when subjected to a pulling 
or tension force, was also well known to the trade and in the art 
of building long before the same was conceived or employed by plain- 
tiff. 

The only question hère presented is this : Was the idea of the plain- 
tiff in the employment of the form of a well-known figure (an arch) 
in the work of bridge construction, in the doing of which work a 
well-known and well-understood combination of materials, concrète 
in conjunction with reinforcing steel rods, an original and patentable 
method of construction arising solely from the fact the manner of the 
use made of the materials in combination produced a stronger struc- 
ture, hence the better adapted to the purpose of carrying a load, in- 
cluding its own weight, than was the manner of combination of said 
materials by others long before employed in the work? 

Now, I take it ail matters of gênerai scientific knowledge, such as 
arise out of the science of mathematics, the opération of natural laws, 
and other such matters, are comprehended within that class of facts of 
which courts will take judicial cognizance, when attention is thereto di- 
rected. From which it follows, if it may be said the claims in the 
patent hère in controversy are invalid for want of invention, the court 
should sustain the motion to dismiss the bill, and obviate the neces- 
sity of incurring the expense and performing the labor of taking 
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proofs. Brown et al. v. Piper, 91 U. S. 37, 23 I.. Ed. 200; Slawson 
V. Grand Street R. R. Co., 107 U. S. 649, 2 Sup. Ct. 663, 27 L. Ed. 
576. 

Hence, the décision of the motion presented involves two questions: 
(1) Of what do courts take judicial knowledge? (2) What constitutes 
invention, in such sensé as to uphold a claim of patent? 

[1] When thèse questions are answered, and the answers are ap- 
plied to the claims of the patent in controversy, such application must 
détermine the question raised by the motion ; for it is quite well set- 
tled, when from the facts of which a court must take judicial notice 
a claimed invention is not patentable, a bill based on such patent must 
be dismissed, or, when want of invention is apparent on the face of 
the letters patent granted, the patent must be declared void and non- 
enforceable, notwithstanding the fact of its having been granted. 
Slawson v. Grand Street R. R. Co., supra ; Torrent Co. v. Rodgers, 
112 U. S. 659, 5 Sup. Ct. 501, 28 L. Ed. 872; Kaoktype Engraving 
Co. v. Hoke (C. C.) 30 Fed. 444; West v. Rae (C. C.) 33 Fed. 45. 

[2] Now, it seems from authority courts will take judicial notice 
of the following, among other matters; (1) Ail matters of gênerai 
scientific knowledge (Brown et al. v. Piper, supra ; Slawson v. Grand 
Street R. R. Co., supra) ; (2) of ail matters in common use and ail 
matters of common knowledge (King v. Gallun, 109 U. S. 99, 3 Sup. 
Ct. 85, 27 L. Ed. 870 ; Terhune v. Phillips, 99 U. S. 592, 25 L. Ed. 
293) ; (3) of such mechanical devices as are of common knowledge 
among ail (Aron v. Manhattan Ry. Co. [C. C] 26 Fed. 314; Knapp 
V. Benedict [C. C] 26 Fed. 627) ; (4) of the nature of a patented in- 
vention (Kaolatype Engraving Co. v. Hoke, supra; Slawson v. Grand 
Street R. R. Co., supra). 

Mr. Robinson in his work on Patents (section 77), says : 

"Every invention contalns two éléments: (1) An Idea concelved by the in- 
Tentor ; (2) an application of that idea to the production of a practical re- 
suit. Nelther of thèse éléments is alone sufficlent. An unappUed Idea Is not 
an invention. The application of an idea, not original wlth the person who 
applied it, is not an invention. The inventive act in reallty conslsts of two 
acts — one mental, the conception of an idea; the other manual, the réduc- 
tion of that idea to practlce." 

In Fuller v. Yentzer, 94 U, S. 288, 24 L. Ed. 103, Mr. Justice 
Clifford, delivering the opinion of the court, says : 

"Valid letters patent undoubtedly may be granted for an invention which 
conslsts entlrely In a new combinatlon of old éléments or ingrédients, pro- 
vlded it appears that the new combinatlon of the ingrédients produces a 
new and useful resuit." 

In Smith v. Nichols, 88 U. S. (21 Wall.) 112, 22 L. Ed. 566, it is 
said: 

"A mère carrying forward, or new or more extended application, of the 
original thought, a change only in form, proportions, or degree, the substitu- 
tion of équivalents, dolng substantlally the same thing in the same way, by 
substantlally the same means, with better results, is not such Invention aa 
will sustaln a patent" 

In Penn. Railroad v. Locomotive Truck Co., 110 U. S. 490, 4 Sup. 
Ct. 220, 28 L. Ed. 222, it is said: 
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"The application of an old process or machine to a similar or analogous 
subject, wlth no change in the manner of application, and no resuit substan- 
tially distinct In its nature, will not sustain a patent, even if the new form 
of resuit has not before been conteniplated." 

In Phillips V. Détroit, 111 U. S. 604, 4 Sup. Ct. 580, 28 L. Ed. 532, 
it is said: 

"No Invention was required for the construction of the pavement deseribed 
in the patent, and that it demanded only ordinary meehanical skill and judg- 
ment, and but a small degree of either." 

In Reckendorfer v. Faber, 92 U. S. 347, 23 L. Ed. 719, it is said : 

"The law requires more than a change of form, or juxtaposition of parts, 
or of the external arrangement of things, or of the order in vi'hich they are 
used, to give patentabillty." 

In Hollister v. Benedict Manufacturing Co., 113 U. S. 59, 5 Sup. 
Ct. 717, 28 h. Ed. 901, it is said : 

"Ail that reinalns to constitute the invention seems to us not to spring 
from that intuitive faeulty of the mlnd, put forth in the search for new re- 
sults, or new methods, creating what had not before existed, or bringing to 
light what lay hidden from vision, but, on the other hand, to be the sugges- 
tion of that common expérience, whlch arose spoiitaneously and by a neces- 
sity of human reasoning. In the minds of those who had become acquainted 
with the clrcumstances with which they had to deal." 

In Wollensak v. Sargent, 151 U. S. 221, 14 Sup. Ct. 291, 38 L. 
Ed. 137, it is said : 

"The novelty must be a novelty In the means or meehanical device, and 
not in the use to which the comblnatlon is put." 

In Spirella Co. v. Nubone Corset Co., 216 Fed. 898, 133 C. C. A. 
102, it is said : 

"The simple carrying forward of the old Idea, and doing what has been 
done before in substantiall.y the sanie way, but with possible better results, 
is a change not involving invention." Richards v. Chase Elevator Co., 158 
U. S. 299, 15 Sup. Ct. 831, 39 L. Ed. 991 ; Neureuther v. Minerai Point Zinc 
Co., 179 Fed. 850, 108 C. C. A. 336. 

In Siemund v. Enderlin (D. C.) 206 Fed. 283, it is said : 

"Nor can it be held that an arrangement of the parts of a device (deseribed 
in prior patents and used for a purpose and in a way shown in those patents, 
but, coupled with the slcill of the operator, made to be effective only under 
certain conditions, which will produce results désirable under certain clr- 
cumstances) can be patentable as a new invention, when the earlier patents 
show both an nnderstandlng of the possibllity of- thèse results, the existence 
of such an arrangement of parts and of the conditions produced, together 
vrith an understanding of what is necessai-y for a skilled operator to get thèse 
results, even though the reason assigned, or the explanatlon of the cause of 
the results themselves, be mistakenly stated and attrlbuted to incorrect fac- 
tors or parts in doing the work. * • * Nor is mère adjustment patenta- 
ble." 

In American Laundry M. Mfg. Co. v. Troy Laundry M. Co. (C. 
C.) 171 Fed. 870: 

"If ordinary meehanical skill Is adéquate to make the sélection and union, 
or combinatiort, and no new idea Is involved in the process, there is no pat- 
entable invention, however great the iniprovement." 
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[3] Now, îs the question présentée! as to the best method or man- 
ner of placing steel bars or rods in reinforcing concrète arch, to give 
it strength to support weight, one capable of being definitely and cer- 
tainly solved by the application thereto of well-known scientific prin- 
ciples, or must such question be worked out from expérimental tests, 
involving many changes in manner and form of employment, until a 
happy (the best) form is chanced upon or discovered by the créative 
power of the mind, as contradistinguished from its ability to under- 
stand well-known and settled scientific principles ? 

From a study of the authorities I am of the opinion ail the claims of 
the patent involved in this case disclose is a mère change of place of 
old éléments in combination, producing perhaps a better, but in no 
sensé a new, resuit; further, that any mechanic of ordinary skill in 
the doing of the work would hâve developed the method employed 
from out his understanding of such matters and in dealing with them. 
If this bc true, as has been seen from the authorities above cîted, the 
claims to the patent in dispute are invalid, and confer no monopoly 
of right in use upon the plaintifï, and the motion to dismiss must be 
sustained. 

It is so ordered. 



LUTEN V. YOUNG et al. 

(District Court, D. Kansas, First Division. Febniary 27, 1918.) 

No. 197-N. 

Patents <@=»328 — Invention— Method or Keinfokcino Concrète Bbidges. 
The Luten patent, No. 853,203, for method of reinforciiig concrète 
ardies In bridges, held vold for lack of Invention. 

In Equity. Suit by Daniel B. Luten against Joseph W. Young and 
others. On motion to dismiss bill. Motion granted. 

Vermillon, Evans, Carey & L,illiston, of Wichita, Kan., for com- 
plainant. 

S. M. Brewster, Atty. Gen., S. N. Hawkes, Asst. Atty. Gen., and 
Robert Garver, Co. Atty., of Topeka, Kan., for respondents. 

POLLOCK, District Judge. This is a suit brought for the in- 
fringement of patent and accounting. The letters patent involved in 
this suit are No. 853,203, applied for May 17, 1902, issued May 7, 
1907. 

The claims involved in this patent are Nos. 1 and 12. The alleged 
infringement consists in the érection by défendants, doing business 
as the Leavenworth Bridge Company, for Shawnee county, this state, 
of a concrète bridge known as the "Poor Farm bridge," and another 
bridge, known as "East Fourth Street bridge," in said county. De- 
fendants hâve moved to dismiss the bill for want of equity. 

I hâve examined the brief s and arguments filed in this case, and find 
there is involved precisely the same principles considered and deter- 
mined in case No. 196-N on the records of this court, whefein the 
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présent plaintîfF îs plaintifï and Arthur E. Allen et al. are défend- 
ants. 254 Ped. 587. 

For the reasons expressed in the mémorandum opinion filed in 
that case, the motion in the présent case is likewise sustained. 

It is so ordered. 



FEOMONT V. .EOLIAN CO. 

(District Ctourt, S. D. New York. November 27, 1918.) 

No. 14-349. 

COPTKIOHTS <g=>77 — IlWBINGKMKNT — OWKEB OF PSEMIBES WHERKIN INFEINOŒ- 
MENT OCCUBS. 

Where défendant leased or agreed to permit another to use a con- 
cert hall In its possession, held that, though défendant & few days 
before the performance was advised not to permit, wlthout the consent of 
plalntlfl or his agent, the rendltion of certain copyrighted muslc, dé- 
fendant Is not Uable aB an Infringer because its lessee's artlst performed 
the copyrighted music, etc. ; défendant havlng no Interest in the concert 
other than the hire of the halL 

In Equity. Bill by Eugène Fromont against the .(Eolian Company. 
Bill dismissed. 

Melville H. Cane, of New York City, for plaintiff. 
George D. Beattys, of New York City, for défendant. 

MAYER, District Judge. The suit is the usual infringement suit, 
brought by the plaintiff, a French publisher of music and a résident 
and citizen of the republic of France, against the défendant, the ^Eoli- 
an Company, a Connecticut corporation. There were two other de- 
fendants, but plaintiff and those défendants arranged the contro- 
versy prior to the trial of this suit, and the suit was discontinued 
as to them. 

Briefly stated, it appears that the ^olian Company on May 10, 
1917, entered into a written agreement or lease with Antonia Saw- 
yer, Incorporated, by the terms of which the jEohan Company, as 
lessor, let, and Antonia Sawyer, Incorporated, as lessee, hired, the 
use of the ^olian concert hall, which is leased and controlled by the 
jEolian Company; this hall being located in the borough of Manhat- 
tan. The lease was for 3% hours commencing at 1 :30 o'clock and 
terminating at 5 o'clock on October 13, 1917, and provided that the 
premises were to be used by Antonia Sawyer, Incorporated, for the 
sole purpose of giving a public piano récital by Rosita Renard at a 
rental specified in the lease or agreement, which rental was paid 
by Antonia Sawyer, Incorporated, to the ^olian Company. After 
May 10, 1917, and shortly prior to October 13, 1917, plaintiff by 
his agent notified the ^Eolian Company in writing of the copyright 
of two musical compositions known as "Prélude" and "Claire de la 
Lune," and advised the ^Eolian Company not to allow the perform- 
ances thereof on October 13, 1917, at ^olian Hall, and by Rosita 
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Renard, presumably acting on behalf of Antonia Sawyer, Incorpo- 
rated, without the permission or consent of the plaintiff or his rep- 
résentative. 

It is stipulated that the ^olian Company, at the time when the lease 
was executed, had no knowledge that Rosita Renard vvas to perform 
any copyrighted works of the plaintifif, and, briefly stated, had no 
business relations of any kind or description with and control over 
the pianist, Rosita Renard, or any other person engaged or employed 
in the contemplated concert; and it is further stipulated that the 
^olian Company did not dérive any profit whatever froni the per- 
formance, except the amount agreed upon, as above stated, as reiital 
of the concert hall. When October 13, 1917, came, a public concert 
for profit was given at ^^îolian Hall by Antonia Sawyer, Incorporat- 
ed, at which Rosita Renard, the pianist, played and performed the 
two copyrighted works above referred to, namely "Prélude" and 
"Claire De Lune," without authority or consent of plaintiff or his 
agent or représentative. Prior to the concert tickets were put on 
public sale by Antonia Sawyer, Incorporated, at the concert hall and 
elsewhere, and were sold to the public, who attended the concert in 
considérable numbers. 

From the foregoing it appears that the défendant, the ^olian Com- 
pany, had no relation whatever to the performance, except that prior 
to any knowledge as to a claim in respect of a copyright the .(î^olian 
Company had entered into a lease of the premises for part of the 
afternoon of October 13th with Antonia Sawyer, Incorporated. At 
the time that the notice was given to the ^olian Company, that com^ 
pany was under a binding contract with Antonia Sawyer, Incorpo- 
rated, to let the premises in question at the date and for the period 
above set forth. The theory of the suit is that the ^olian Company 
became a coinfringer. It is perfectly plain that the ^olian Com- 
pany was not an infringer in the original sensé. The infringers, if 
such they are, were Antonia Sawyer, Incorporated, and possibly the 
pianist, Rosita Renard. 

Plaintiff asks this court to.hold, under such circumstances, that 
the owner of a building, or a room, who has had no connection what- 
ever with the performance of a copyrighted work, other than to let 
the said premises without any notice or knowledge, shall be held 
as an infringer. Of course, if, as in at least one English case, the 
owner of the premises had arranged for the infringing production, 
and was to receive profit therefrom, the situation would be quite 
différent. If this court were to sustain the view advanced by the 
plaintiff, it might well resuit in the owners of buildings, such as the 
défendant owns, or buildings such as are occupied by hôtels and res- 
taurants and department stores, in being held as co-infringers mere- 
ly because, either by permission or contract arrangement, performanc- 
es are had where some performer, without any prior agreement with 
the owner of the building, publicly performed some copyrighted 
work. It is matter of common knowledge that entertainments of ail 
kinds are given, not merely in theaters or other regular places of 
amusement, but in hôtels, and assembly rooms, department stores, 
254 F.— 38 
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and open grounds, such as the stadium and the Polo Grounds, and oth- 
er large fields adapted for the giving of concerts or pageants. 

It is significant, although, of course, not controUing, that there is 
not to be found in the reports of American cases any case which has 
deaît with a cause of action similar to that hère urged. To hold the 
défendant Hable would, in my view, be to stretch both the purpose and 
the provisions of the Copyright Law (Act March 4, 1909, c. 320, 35 
Stat. 1075 [Comp. St. §■ 9517 et seq.]) far beyond even the imagina- 
tion of the Législature. While unquestionably this exceedingly use- 
ful statute was passed primarily to protect authors, composers, and 
artists of varions kinds, and to secure for them the reward of their 
labors, yet the act is constructed in such a manner as to saf eguard 
the public against financial loss and damage unexpectedly and un- 
wittingly incurred. Thus ail of the preliminary provisions as to copy- 
righting are surrounded with great care. The notice of copyright 
must be given in a particular way, as the statute points out. The pro- 
visions as to damages and penalties are carefuUy set forth and 
guarded. 

Viewing the act and its purpose, it seems to me that a défendant 
cannot be called a coinfringer who is in no sensé an inducing party 
to the infringement, who dérives no profit from the infringement, ex- 
cepting in the very remote way in which it is urged that this défend- 
ant landlord derived profit hère ; and where, as hère, a défendant en- 
ters înto an ordinary everj'day business contract, without any knowl- 
edge whatever of a threatened infringement, and thus becomes bound 
under the contract, it seems to me that the construction contended for 
by plaintifï would resuit in visiting upon innocent landlords a pen- 
alty which the statute ne ver contemplated. 

I think I hâve already stated that plaintiff notified the défendant of 
the threatened infringement, said notice having been given to the de- 
fendant a few days before October 13, 1917; but it will be remem- 
bered that at that time the outstanding agreement to let the prem- 
ises had been long in existence, for, as above pointed out, this agree- 
ment was made between the ^Eolian Company and Antonia Sawyer, 
Incorporated, in May, 1917. 

For the reasons thus outlined, and more, which can be amplified, 
if necessary, the bill is dismissed, with costs. 
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PITKIN-HOLDSWORTH WORKTED CO. v. MKTRLIN. 

(District Court, Eu D. New Yoric. December 12, 1918.) 

Sales ©=»89 — Contract — jModification, 

Défendant held on the évidence not to liave agreed to a modification as 
to price of a contract for yarn to be manufactured for liim by plaintifE. 

At Law. Action by the Pitkin-Holdsworth Worsted Company 
ag'ainst Aaron Meislin, doing business under the trade-name of the 
Chester Knitting Works. Trial by court, and judgment for plaintifï. 

Frederick S. Duncan, of New York City, for plaintifif. 
Maurice Kaufman, of Brooklyn (Jacob L. Holtzmann, of New 
York City, of counsel), for défendant. 

GARVIN, District Judge. The action bas been tried by the court 
without a jury, by consent. Plaintiff and défendant made two con- 
tracts, which will be known as the contract of February 19, 1915, 
and the contract of February 20, 1915, respectively. The contract of 
February 19th provided for the sale by plaintifï to défendant of 5,- 
000 pounds of yarn at 93i/^ cents per pound. The contract of Feb- 
ruary 20th was for 5,000 pounds of yarn of a différent weight at 
97y2 cents per pound. 

On March 16, 1916, plaintifif wrote défendant the foUowing letter: 

"The Pitidn-Holdsworth Worsted Co., 
"Manufacturers of Worsted Yarns. 

"Passaic, N. J., Mar. 16, 1916. 

"Chester Knitting Works, Broolilyn, N. Y. — Dear Sir: After liaving talked 
with you on tlie téléphone this morning, we went very carefully into the mat- 
ters conneeted with your contract with us, and at the présent writing we 
hâve little to say tliat is différent froiu what we hâve already said in our 
numerous letters to you. We refer you flrst to the letters written under dates 
of Sept 17 and 23, 1015 ; particularly do we call your attention to our letter 
of Sept. 23d. Your contract was placed with us Feb. 19, 1915, for 5,000 pounds 
of yarn. As far back as Aug. 10 and 19, 1915, we advised you to specify 
against this contract, wlilch you did not do until dyelng conditions got worse. 
Sinee the date your contract was entered, Feb. 19, 1915, the price of dyeing 
Navy has advanced. to 22 cents. We saw thèse conditions coniing and for that 
reason urged instructions from you. Inasmuch as the war has caused thèse 
rapld advances and has placed us in a niost uniisual position, we are not now 
dlsposed to supply your yarn at a time when tliere would be so great a loss 
to us, as we are absolutely not to blâme. 

"The proposition we now make to you is to some extent siated in our letter 
of Sept. 17th, the différence being that to-day you will hâve to pay 17 cents 
per pound additional ; in other words, if you will pay us $1.10 per pound for 
2/18's dyed yarn we will ship you the balance of this contract of Feb. 19, 1915, 
as quickly as possible; The yarn is actually worth $1.25 per pound dyed, and 
.vou are therefore saving 15^ on every pound. In writiug you this way we 
wish you to understand we are not making any unusual requests, as other cus- 
tomers of ours hâve volunteered willingly to pay the advanced charge for 
dyeing. 

"Upon carefully eonsldering tiiis subject we feel sure that you will instruct, 
us to make delivery to you on this l)asis. 

"Very truly yours, The Pitkin-Holdsworth Worsted Co., 

"P/D. • [Signed] H. L. Pitkin, Treasurer." 

<S=3For other cases see same topic & KEY-NtlMBER la ail Key-Numbered Digests & Indexes 
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To which on March 17, 1916, défendant made the foUowing reply: 
"Cbester Knitting Works, 
"Manufacturers of a Complète Line of Sweater Ooats, 
"88-92 Junius Street. 

"Ail orders aecepted sub.lect to onr ability to get yarns dyed, and also to nd- 
vance in priée if cost of dyeing inci'enses. 

"Brooklyn, N. T., Mar. 17, '10. 

"Pitkin-Holdsworth Worsted Co., Passalc, New Jersey — Gentlemen: We are 
in rereipt of your letter of tlie 16tli inst., the contents of which surprises us 
very much, for you are entirely unjustifled in your statements. Tlie fact is 
that we hâve some yani specified as far back as April, which has not been 
delivered to date. Furthermore, upon looking up our speclflcatious given to 
the end of August, we find there is quite some yarn undelivered. So you can 
readlly see that we were justifled In not sending in additional spécifications, 
when we did not receive that which we had .specified. 

"You will also recall that it was not the fault of the dye conditions that we 
did not receive our yarn, for the yarn had not even been sent to the dyers. 
We called up your dyers several times and they never had any order for us 
from you. So the fact is that you did not hâve the yarn to be dyed. How- 
ever, we will not argue over this now, as we hâve decided to compromise with 
you, not tecause you are right, but beeause we realize the position you are in 
and are wllling to meet you part way. 

"We hâve four thousand poiinds still on order with you and would agrée to 
take this in at $1.05, half in 2/aO and half in 2/20, as per the following spéci- 
fications: 

1000 Ib. 2/30 Maroon 
1000 " " Cardinal 
1600 " 2/20 Maroon 
400 " " Cardinal 

"We believe this proposition will meet with your entire satisfaction and 
■would ask .you to conflrm same by return mail. 

"We would at the same time inquire whether you would accept an addition- 
al order from us for flve thousand pounds of w-orsted 2/30 in maroon and 
cardinal at $1.25 per pound, also a few thousand pounds in either light or 
dark Oxford. 

"We would appreeiate the courtesy of a prompt response, as we would like 
to know whether or not you are in a position to accept this additional order. 

"Thanking you in advance for the courtesy, we beg to remain very respect- 
fuUy yours, 

"AM/EP Chester Knitting Works. 

"P. S. — We trust that uixm receipt of this letter you will make a prompt 
shipment to the dyers agaiust our old order, which we assure you will be ap- 
preciated." 

On March 18, 1916, plaintiff wrote défendant the following letter: 
"The Pitkin-Holdsworth Worsted Co., 
"Manufacturers of Worsted Yarns. 

"Passaie, N. J., March 18, 1916. 
"Chester Knitting Works, Brooklyn, N. Y. — Dear Sirs: In reply to yours of 
the 17th: We are sorry you did not appreeiate the ofEer we made you was 
very much to your advantage to accept, and we do not now change our Ideas. 
In fact, even slnce writing you the price of dyelng has advanced 24 pr Ib. 
If you care for us to proceed making yarns for you on basis of $1.10 pr Ib., 
for 2/18's and 2/20's, and 44 pr ib. additional for 2/28's, 5^ pr Ib. additional 
for 2/30's, although we would state that it will be impossible for us to make 
any 2/28's or 2/30's yarn for a long while, we upon hearing from you will 
proceed to make the yarn. Ail yarns to be billed at dy€S:'s weights, and. ae- 
cepted by you at said weights. 
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"Regnrding a new ordor: We are not at the présent moment accepting or- 
(îers from aiiy one, as we hâve ail the business we can take care of for the next 
five nionths. 

•'"i'ours tnily, The Pitkin-IIoldsworth Worsted Co., 

"IILP/C [Slgned] H. L. Pltkin, Treasurer." 

Thèse letters refer only to the contract of February 19th, and do 
not indicate an intention on the part of défendant to modify the terms 
of the contract of February 20Lh. His conduct throughout, on the 
contrary, shows that he at ail times insisted that plaintiff must carry 
eut the latter contract according to its ternis, for on March 21, 1918, 
plaintiff sent him a printed form of contract, which he was asked to 
sign and return, and which contained : "Above spécifications com- 
plètes ail the orders for your account." If défendant had signed as 
requested, this might hâve been construed as a cancellation of the sec- 
ond order. He refused, and distinctly stated that it was not at ail 
satisfactory. 

It is truc that some time later he made a payment on account of 
shipments under the second contract at the increased price; Init it 
is claimed that this was by inadvertence, and there is not sufficient 
proof to indicate that he thereby intended to modify the terms of the 
contract in question. 

It bas been stipulated that, if the court finds that the second con- 
tract was modified, there is due plaintiff $3,249.93. If there was no 
modification, there is due $2,441.44. The latter sum was tendered 
before suit was begun. 

Judgment will therefore be entered against défendant for $2,441.44, 
without interest, and without costs. 



HI3NRY h. DOITEKTY & CO. v. TOLEDO RYS. & LIGHT CO. et al. 

(District Court, N. D. Ohio, W. D. August 2, 1918.) 

No. 86. 

1. CouET.s <5=337(3) — JuRisDicnoN— Persoxs Entitled to Question. 

Wliere a city voluntarily intervened in n suit against a street rallway, 
and a quasi receivershlp was undertalien upon the city's deinand for re- 
lief, heM, that the city was not in a position to question the jurisdlc-' 
tlon of the court to restrain alleged illégal action by the city wlth re- 
spect to fares charged. 

2. Stkeet Eaii-boads <S=324(10) — Franchise — Use of Steeets Without. 

A street rallroad, operating witTiout a franchise, Is not a trespasser, 
and it bas the rlght to make reasonablc use of the streets in the prop- 
er conduct of its business, until it is forbidden to continue by the city 
authorltles, wlio may impose as an alternative to éjection reasonable 
conditions. 

3. Street Railroads <S=324(10) — Fbanchise— -L'se or Streets. 

The power of a city to require a street rallroad conipany, which was 
operating without a franchise, to reniove from the streets, canuot be 
questioned in the courts. 

<g=»For other cases see same topic & KEY-NUMBEE in aH Key-Numbered Dlgests & Indexes 
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4. Street Railroads (©=324(10) — L'se , of Streets— Judiciat. Inqtjirt. 

Wliether conditions as to the use of strpets, iini>osod by a «ty upon 
a Street railroad company oporatins? without a franchise, are fair uud 
reasonable, is a subject of judicial inqiiiry. 

5. Courts <S=>2S2(3) — Fédéral Courts— Jurisdiction. 

The fédéral court has jurlsdiction of u suit wherein it was assertod 
the conditions as to use of streets by franchiKeless street railroad com- 
pany were so unreasonable as to work a de;»riv;!tioii of property with- 
out due process, in violation of Const. TJ. S. Amend. 14. 

6. Street Kaileoads (S=>24(10) — Operating Wirrroai Franchtse — FAiip:s— 

RiGiTT TO Charge. 

Where a street railroad company is operating without a frinicliise^ 
and not bound by any coiitraet stipulation, it has a riglit to deniiind for 
its service from tinie to tinie a rate of farc; which will secure to it re- 
Imbursemcnt for its expenditures properly incurred. plus a fair return 
on the property emploj'ed in performing the service. 

7. CoNSTiTXTTioNAL Law <S=:»29S(2) — DuE Pkocess of Law— Deprivation of 

Property. 

While it is for the ))ublic authorities in the first instance to regulate 
the rates to be charged by a quasi publie service corporation, such as a 
street railroad, yet if the rates do not secure, in addition to a reimburse- 
ment of operating expenses, a reasonable or fair return on the actual 
value of the plant, enforcement will be a violation of the constitutional 
Inhibition against tlie taking of property withoue due process of law. 

8. Constitutional Law <S=2î)S(2)— Due Pkocess of Law— Deprivation of 

Property — "Fair Return." 

Tlie fair return to whieh a street railroad company is entitled upon 
the value of its property is tliat rate per cent, actually received, in the 
absence of spécial contract. In the connnuuity where the service is ren- 
dered. 

9. Constitutional Law <S=>2i>8(2) — ^Due Process of Law — Deprivation of 

Property — "Fair Return." 

Where the corporation performs a service obviousl.v necessary and 
indispensable to the well-being of the conimnnity, the capital of fhe com- 
pany upon which the fair return is to be couijjutcd shouUl be the fair 
and reasonable value of the property used in such .service, valued as the 
equipment of a going concern. 

10. Carriers ®=>1S(1) — Rates — .Iudioial Review. 

The primary duty of regulatiiig and fixing the rates to be charged by 
a quasi public service corporation, as a street railwa.y, is upon the clty 
authorities, and the .iurisdictlon of the courts is limited to a détermination 
whether the rates are reasonable. 

11. Carriers «^=18(6) — Relief — Enjoining of Future Action. 

The proof of the inadequacy of a street car fare rate proposed by a 
City niay be so clear and convinclng that the courts are warranted in 
enjoining its imposition in advanee of puttiug it in opération. 

12. Street Ratlroads <S='24(10) — Duty to Render Service — (;;oi!Poration 
WiTiiouT Franchise. 

A street railroad company, operating without a franchise from the 
City, has the right to cease at once its service and take up its traeks. 

13. Street Railroads ©=^24(10) — Franchises — Conditions. 

Where a street railroad company was operating without a franchise, 
the act of tlie council in iniposing conditions which the company refus- 
ed to accept does not ipso facto require the company to leave the 
streets. 

14. Carriers <S:=3l8(6) — Fare Charged — Injunction. 

Where the authorities of the city of Toledo proposed to take action 
to conipel the Toledo Railways & Light Company, which was operatiug^ 

(S=3Por otlier cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgesta & Indexes 



HENRY L. DOIIERTY & CO. V. TOLEDO RYS. <fe LIGHT CO. 599 

without a franchise, to sell 11 tickets for 50 cents, held, tliat such ac- 
tion, nnder tlie circumstauces, woultl work a confiscation of the com- 
pany's property, and so would be enjoined in advance; tlie conipany be- 
ing entltled to charge for its service a sum whieh would give a falr re- 
turn. 

In Equity. Bill by Henry L. Doherty & Co. against the Toledo 
Railways & Light Company and others, in which the City of Toledo 
became a party by its voluntary intervention. On pétition by the 
Toledo Railways & Light Company for an injunction. Temporary in- 
jtinction issued. 

The Toledo Railwaj'S & Ijght Company, oporating ail the street railways 
of the city of Toledo, is a consolidation of several Independent companles. 
The Unes were governod by a nuniber of separate franchises expiring at dif- 
férent dates. Some of the Unes were perniitted by their franchises to charge 
25 cents for six tickets and others 50 cents for eleven tickets ; 5 cents belng 
the cash fare with free transfers. Franchises for'some of the raost important 
Unes expired In 3010, and those of others, practically disintegrating the System, 
ran ont March 27, 1914. Sinee thls date street rallway opérations hâve been 
without a franchise, nor has the clty attenipted to prescrlbe conditions foi' 
the use of the streets, except as hereafter iioted. For several years there had 
been intense agitation in the city over the franchise question, and a stroug 
public sentiment had been created against the company. A temporary settle- 
]nent of controversles was effected in 1911 or 1912 by the company conceding a 
fare of five tickets for 15 cents during two specifled houi-sin themomingand 
two hours in the evening, with 5 cents in cash at ail times, and six tickets for 
25 cents for other hours, with free transfers. This arrangement, which was 
the fruit of an informai agrcement, was operative until April, 1916. In 19i:i 
the council passed an ordinanee imposing a street rental of ,^250 per day on 
the Unes on which the franchises had expired. A suit testlug this mattet 
was early brought in the state court, where It has reniained without progress 
for five or six years. In 1913 a New York partnershlp, H. L. Doherty & Co., 
toolc over the management of the company. The municipal élection of 1913 
resulted in a defeat for the entlre city administration, not, however, upon the 
street car Issue, as ail of the candidates for executive and législative offices 
in the city were known to be unfrlendly to a franchise for the street car com- 
pany which provlded a greater rate of fare than three cents. At the tlme 
of the élection, Comell Schreiber was city soliciter, and was defeated as a 
candidate for mayor on a platform hostile to the street car company. Inune- 
dlately after the élection, although the entlre council and every city oHlcer 
was to leave office withln two months, and although the company had impor- 
tant franchises which were oi>erative for nearly three months after new city 
officiais came in, an ordinanee passed the council at one sitting under suspen- 
sion of the rules and was immedlately signed by the mayor, providlng that, 
in addition to the $250 per day street rental, the company should carry pas- 
sengers for three cents after March 27th, with a condition that the opéra- 
tion of the cars after that date should be deemed an acceptance by the com- 
pany of the terms of the ordinanee. Tliere was no alternative provision In 
this ordinanee that, in default of compliance with its provisions, the company 
should cease runnlng its cars, but the clty solicltor was directed to go into an 
approprlate court to obtain an order enforcing it. This ordinanee Is generally 
linown as the Schrelber ordinanee, after its author. In January foUowiug, 
Doherty & Co., having obtAined a judgment against the street rallway com- 
pany which was unsatlsfied on exécution because of prier liens, flled a credi- 
tors' bill in this court. Thls bill, among other allégations, ralsed the ques- 
tion of the conflscatorj' character of the Schrelber ordinanee, alleging that an 
attempt to meet it would be to destroy the equity of rédemption in the con> 
pany. The new city administration Indlcated that it would enforce the ordi- 
nanee, although no attempt had been made to get an order of " enforcement 
as the ordinanee provlded. This situation led to an application in March, 
1914, for a temporary Injunction against the clty of Toledo, upon the 
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hearing of whicli it was shown that the clty had secured an exhaustive p"- 
amination of the railway company's affairs by a well-known auditinf^ c<))u- 
pany of its own sélection, and that sliortiy prior to the passage of the so-ealled 
Schreiber ordinance the auditor liad flled with the eity an illuniinating report 
plainly showing that a tliree-cent fare was impossible, and that, in addition, 
the liead of the auditing conipany had written a Personal lettei- to tlie niayor 
advising him in the most emphatlc terins that a three-cent ordinance wonld 
be clearly confiscatory ; ail this information being in the hands of the eity 
oflieers, including the then eity solicitor, Schreiber, anthor of the ordinance, 
before the ordinance was drafted. The évidence on the hearing of tlie applica- 
tion, for a temporary injunction showed that the eity offlcers were proposlng 
to enforce the ordinance by placlng policemen on tlie cars to conii)el the ac- 
ceptance of tliree-cent fares. Pending the court proeeedings, the company at 
a great loss to itself instructed its conductors to permit eveiT passenger to 
ride free who Insisted on riding for three cents, and before the court had a 
falr opportunity to aet 9,000,000 passengere availed themselves of this free 
transportation. A temporary injuiiction was thereupon Issued in that case, 
which is, in fact, the same case now before the court ; this i)resent issue beiug 
betvveen eross-complainants. The case still pending, in April, 1916, the cx)in- 
pany's platform operatives struck for higher wages, leaving the eity without 
Street car ser\àce for about two weeks. At this juncture the eity of Toledo 
flled an amended cross-complaint to support an application concurrently made 
for the appointment of a receiver for the street railway company and to 
compel the company to résume and malntain its service. Issues thus 
arising were heard. The application for a receiver was not flnally passed 
upon, nor was it wlthdrawn ; but, as a modus vivendi, the company was 
ordered to suspend the three-cent hours and was permitted to charge its 
ordinary fare at sueh times, one half of the Increased receipts to go towards 
defraying the expenso of an increase in wages for its platform men and tlie 
other half to be delivered to a custodian appointed by the cfnirt to be dis- 
bursed in the purchase of additional equipment in the shape of new cars to 
improve the service; the eity acquiescing in this as a temporary arrangement 
to termiinate the strike, but not withdrawing its application for a receivership. 
At the municipal élection of 1917, no further progress having beeii had in 
the pending case, and nothing having been accompli shed by way of placing 
the street railway company under franchise, Mr. Schreiber, the eity solicitor 
who prepared the so-called Schreiber ordinance in 1914, was elected luayor, 
not, however, on any issue involving the street railway matters. In the spring 
of 1918 the company was tlireatened with a walkout of its employés, having 
the effect of a strike, because of its inability to again increase wages on its 
current income. Prolonged negotiations were had hetween the company and 
représentatives of the men and Mayor Schreiber. Again the eity employed an 
accountant of its own sélection to détermine the relation of the company'.s 
income at its présent rates of fare, 5 cents cash, six tickets for 25 cents, with 
free transféra, and a raise of wages, etiuivalent to 6 cents per hour, wliicli 
ail parties conceded the men should hâve. On the company's insistence that 
the facts and the aceountant's report showed that it should be permitted to 
charge at least 5 cents straight for adult fares, with 1 cent additional for 
transfers, thus abolishing six tickets for a quarter and free transfers, the 
mayor issued what the company construed to be an ultimatum that, so far 
as he could influence the situation, a greater raise of fare than eleven tickets 
for 50 cents, with free transfers, would not be permitted, and that, if the 
company should suffer a strike or be unable to maintain its lines on that basis, 
he, the mayor, would see that the cars would run nevertlieless. At this 
juncture the street railway company filed in the pending case an amended 
answer and cross-complaint, setting up the new facts and tlie mayor's position, 
and asking that the eity be enjoined from interfering with its proposed raise 
of rates to 5 cents straight, with X cent for" transfer. The application came 
on for hearing, the city's objection to the jurisdiction of the court was over- 
ruled, testinjony was heard ; the company producing, not only its own liooks, 
but the report of the city's spécial accountant, to sustain its claim that it 
must hâve the additional income indicated in order to raise wages, and thus 
avoid a walkout, to the disruption of its service. Tlio court found that under 
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présent conditions the company, to maintalu its service, was under the neces- 
sity of inci-easing wages by at least 6 cents per liour, and tliat to meet such 
increased expense tliei'e was a présent necessity of increasing fares as tlie 
Company demanded, and tliat the inayor's ultlmate rate was Inadéquate. It 
was also found that tlie eonipany was justified in its construrtion of tlie may- 
or's attitude as a threat to use extraordinary measures ta maintain street car 
service at his maximum rate of eleveu tickets for 50 cents, witli free transfers, 
and tliat lie would interpose a veto to any législation by the council more 
favorable to the company. By the charter of the city eleveii votes are required 
from the sixteeii councilmen to overrlde a veto. A temporary injunction re- 
straining the city from Interfering with tlie rate of 5 cents straight and 1 
cent for transfers was issued ; the injonction, however, by its tenus pro- 
viding that it should not be construed to interfère in the sllglitest degree 
with the city's power to legislate respecting the conditions of street railway 
opération, including fare régulation. 

Chas. A. Frueaufif, of New York City, and Tracy, Chapman & 
Welles, of Toledo, Ohio, for plaintiff. 

Rathbun Fuller, of Toledo, Ohio, for défendant Toledo Rys. Sz; 
Light Co. 

Ralph Emery and Cornell Schreiber, both of Toledo, Ohio, for de- 
fendant city of Toledo. 

KILLITS, District Judge (after stating the facts as above). [1] 
The city of Toledo bas heen a party to this cause for more than two 
years. The issue raised when the case began has long since disap- 
peared. The original complainant, for want of prosecution, long ago 
lost its right to the relief demanded in the complaint. The prés- 
ent controversy is between cross-complaining défendants, each of 
which has been in the case for some time ; the city by its voluntary 
intervention. For more than two years certain interests of the 
défendant street railway company hâve been under the control of 
the court through a quasi receivership, which was undertaken upon 
the city's demand for relief. In addition, the city has pending in 
this court in this case a demand against the company to recover cer- 
tain money damages. Therefore the city is in no position to question 
this court's jurisdiction to détermine in this case the varying issues 
arising from time to time between it and the company. This record, 
however, leaves the court a sphère of action insufïicient to relieve the 
company in the présent situation without the formulation of a new is- 
sue, which has been attempted in the street railway's second amendment 
and second supplément to its amended cross-complaint. We hâve no 
doubt of the right of the street railway company to présent this live 
question in this case, although to one accustomed to the reformed 
practice in the state courts it might seem that a new action had better 
hâve been instituted. 

[2] Although the Toledo Railways & Light Company has been oper- 
ating in Toledo for more than four years without a franchise, it never- 
theless has the right to make reasonable use of the streets in the proper 
conduct of its business, until it is forbidden to continue by positive ac- 
tion of the city authorities, who may impose, as an alternative to éjec- 
tion, reasonable conditions of use. City of Détroit v. Détroit United 
Railway, 172 Mich. 136, 137 N. W. 645. It is therefore no trespasser, 
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for the city authorities hâve not hitherto acted, either to eject it or to 
impose reasonable conditions of use. 

[3] Because there is no contractual relation between it and the city 
of Toledo (that is, it has no franchise), the power of the city over it is 
limited to the pursuit of one of the two alternatives above suggested, 
namely, to order the company off the streets, or to prescribe terms of 
use which meet the law. The right of the city to eject the company 
from the streets cannot be questioned in any court. That would be the 
exercise of a public policy, the décision of which is delegated exclusive- 
ly to the council. 

[4, 5] Whether or not conditions of use imposed by the city authori- 
ties upon this franchiseless and privately operaled public utility are fair 
and reasonable, provided they are not accepted by the company, is a 
subject of judicial inquiry (Reagan v. Farmers' Loan & Trust Com- 
pany, 154_U. S. 362, 397, 14 Sup. Ct. 1047, 38 L. Ed. 1014), and with- 
in the jurisdiction of this court, because of the provisions of the Four- 
teenth Amendment of the Constitution of the United States (City of 
Cincinnati v. Cincinnati & Hamilton Traction Co., 245 U. S. 446, 38 
Sup. Ct. 153, 62 L. Ed. 389. decided January 7, 1918; City and County 
of Denver v. Denver Union Water Co., 246 U. S. 178, 38 Sup. Ct. 
278, 62 L. Ed. 649. decided March 4, 1918). 

[6] When a public utility corporation is operating without a fran- 
chise, and, consequently, is not bound by any contract stipulation there- 
for, which is the case hère, it has the right to demand for its service 
froni time to time a rate of fare which will secure to it reimbursement 
for its expenditures properly incurred in rendering the service, plus a 
fair return upon the valuation of the plant actually employed in per- 
forming the service. Minnesota Rate Cases, 230 U. S. 352, 433, 434, 
33 Sup. Ct. 729, 57 L. Ed. 1511, 48 L. R. A. (N. S.) 1151, Ann. Cas. 
1916A, 18, and cases therein cited, and the récent décisions of the Su- 
prême Court of the United States above referred to. 

[7-9] It is for the public authorities, in the first instance, to regulate 
the rates to be charged for the service of such a corporation (Munn v. 
Illinois, 94 U. S. 113, 24 L. Ed. 77; Spring Valley Water Works v. 
Shottler, 110 U. S. 347, 4 Sup. Ct. 48, 28 L. Ed. 173 ; Reagan v. Farm- 
ers' Loan & T. Co., 154 U. S. 362, 397, 14 Sup. Ct. 1047, 38 L. Ed. 
1014) ; but if such rates do not secure, in addition to a reimbursement 
of operating expenses, a reasonable or fair return on the actual value 
of the plant, to enforce them by the public authorities would be to vio- 
late the constitutional prohibition against taking property without due 
process of law (Brymer v. Butler Water Company, 179 Pa. 231, 36 
Atl. 249, 36 L. R. A. 260). To the same eflfect are the décisions of the 
Suprême Court just referred to and many earlier décisions. The "fair 
return" to which the company is entitled upon the value of its plant is 
that rate per cent, actually received in the absence of spécial contract 
in the community where the service is rendered (Denver Case, above) ; 
and where the corporation performs a service obviously necessary and 
indispensable to the well-being of the community, the capital of the 
company upon which the "fair return" is to be computed should be 
the fair and reasonable value of the plant of the corporation engaged 
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in such service valued as the equipment of a going concern (Denver 
Case). In the Denver Case the Suprême Court found that 6 per cent, 
was the proper percentage, because of the same conditions respecting 
use of nioney prevaihng in Denver which exist also in Toledo, where- 
fore we should take that rate per cent, as equally the one appropriate 
hère. 

It follows from the foregoing that there is no obscurity as to the 
rights of the company, or as to the Hmitations of the city's power of 
action, or as to the duty of the court when its authority is invoked by 
either party. The law is definitely and finally settled. The court can 
do nothing more than to refuse any rehef to the street railroad com- 
pany if the council tells it to get off the streets. It can do nothing less 
than to tell the city that it must allow to be coUected a compensation 
for service which meets the conditions above established, so long as it 
permits the railroad to operate at ail. There is no third course which 
the court can take, unless the parties a^ree. 

[10] Primarily the duty of fixing régulations (including rates of fare) 
for street occupancy is upon the city authorities; it is only when the 
city in that behalf acts unreasonably, or fails to act at ail, that the 
court has any function. The court cannot fix rates of fare to which the 
city is bound against its consent. Its power is nothing more than to say 
whether or not a particular condition of street occupancy, such as the 
fare to be chargea, is reasonable, and if it finds such condition to be 
unreasonable, and a substantial interférence with the constitutional 
rights of the company, the court may set such condition aside. If the 
city does not act, or until the city acts, the company, of its own mo- 
tion and without the city's approval, may establish rates to which the 
public must conform, and to protect which it may appeal to a court. 
It has the same right to fix the price at which it will sell its service 
as the merchant has to put a price on his goods, and until the company's 
price is revised, legally, by the city or in judicial proceedings, it must 
be met by the car rider, if he would ride at ail. 

This is the bald situation in Toledo, a situation which is the logical 
and necessary resuit of a failure to agrée upon a franchise contract. 
The city has narrowed its range of control by permitting the franchise 
to expire. What it might do in enforcing a franchise contract, it can- 
not do itself now, and has no right to ask the same of a court. Now, 
the city is hampered by économie conditions which it absolutely must 
regard in order to act lawfully. If the city council should now under- 
take its privilège and duty to fix rates and régulations for street car 
service, it must make such conditions conform to the économie bur- 
dens now borne by the company ; otherwise, its action would be sub- 
ject to overthrow by the courts on constitutional grounds. This is the 
compelling force of ail judicial action on the subject. This power of 
the court has for a corollary the authority to say, when its jurisdiction 
is involved, whether a rate demanded by the company shall stand until 
the city acts. Lawful action thereon thereafter taken by the city would 
supersede the court's decree, which, obviously, would hâve but a tem- 
porary office. It is unreasonable to say that the city, by neglecting its 
obvious duty, could compel the company to leave so embarrassing a 
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question open, to be subject of contention at the pleasure of any car 
rider. 

[11-14] It otight to be clear to every nnderstanding mind that it is 
the présent burden of expense upon the franchiseless corporation 
which persons receiving the benefit of its service should be compelled 
to bear at any one period. The inconvénient conséquence of this prin- 
ciple is that a fluctuation of rates of fare is theoretically possible ac- 
cording as the expense of furnishing the service rises or falls witb tlie 
fluctuation in the cost of labor and materials, for the operating Com- 
pany must bear the burdens as well as the advantages of its franchise- 
less condition, and bas as clear a duty to reduce the fare when expenses 
fall as it has a right to increase when expenses rise. Public conven- 
ience and every demand of plain common sensé, therefore, suggests 
that in times such as thèse, when priées and expenses are so extraor- 
dinarily liquid, when materials indispensable for opération, mainte- 
nance, and repair are extraordinarily high, and when high living ex- 
penses of the laboring man compel him to ask for higher wages, some 
principle of accommodation should be agreed upon, with reasonable 
conditions and concessions, propounded and accepted in a reasonable 
spirit on both sides, in negotiations betvveen the city and the company. 

On the motion for temporary injunction, two queries are before the 
court for answer: First, is the rate of fare which the company as- 
serts it must now charge the rate which, in ail probability, it has the 
right to ask, for the time being, in order to secure the return to which 
the authorities above cited say it is entitled? and, second, do the facts 
indicate a probable cause for asking this court to protect it in its de- 
mand? We are héaring a motion for a temporary injunction, déci- 
sion of which involves the exercise of a discrétion as the probabilities 
appear. We take up the questions in this apparently illogical order 
because, if the company shows a compelling probability that it should 
hâve what it demands, the fact that the city, charged by law with the 
duty of first passing upon those demands, deliberately ignored the plain 
force of the facts upon which the company relies, has some influence 
in determining whether or not the court should act. Officiai arbitrari- 
ness is not an infrequent cause of officiai oppression, and its présence 
is f requently an augury that rights which should be officially protected 
may be officially neglected, or even invaded. 

The court is very strongly impressed by the testimony heard that 
the rate of fare which the company demands is necessary, at prés- 
ent, at least, if the company is to receive what the law says it should 
hâve. This is not the occasion when it should be determined what 
the fair valuation of the company's investment in its street car serv- 
ice is. We hâve no full data on which a judgment on that question 
can be definitely predicated. This much is entirely clear, however : 
That the valuation upon which what the Suprême Court calls a fair 
return should be calculated is probably very much more than $8,000- 
000. Taking it at this figure, however, which the testimony indicates 
to be an estimate much below the minimum even, the company is law- 
fully entitled to a rate of fare which will meet its current expenses and 
provide for it a return ahove mère operating expenses of at least 
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$480,000 aiinually. It seems certain that the very best that can be 
said for the city, under any circumstances, is to say this; atid it is 
the clear indication of the évidence bef ore us that a fare of five cents, 
with a one-cent charge for transf er, will, under présent circumstances, 
not pay the company's operating expenses enhanced by an increase 
of wages, and even this surplus. Indeed, the city, if we may judge 
from the character of its argument to the court, is not seriously com- 
bating this proposition. It does not argue anywhere in its brief that 
this rate is exorbitant. AU the city now contends for is to try some 
lower rate of fare by way of experiment, and see what the resuit will 
be, although ail the évidence before this court indicates most clearly 
that the mayor's proposition of eleven tickets for fifty cents, with free 
transfers, will not meet what is due the company. 

We are unable to see any right in the mayor to ask the company to 
submit to an experiment which présent conditions show will be a losing 
one. From his testimony, and the arguments submitted in behalf of 
the city, it does not appear that he had any confidence that this rate 
was adéquate; for he says that, in fixing upon it, he was moved hy 
the theory that the car rider, the car men and the car company each 
must sacrifice something in the présent emergency. But the mayor of 
Toledo has no right to demand of this franchiseless company that it 
render service to the city at a sacrifice, nor has he the right to say to 
the employés of the company that they must work for less wages than 
their services are fairly worth. He ignores the fact that it is no sac- 
rifice for the car riders of the city to pay any rate of fare which is what 
the service to them actually costs, and the économie truths that they 
should pay what the service to them costs, that the car men are en- 
titled to a reasonable wage, and that the car company is entitled to a 
compensation which will allow it to live. No one has the right, wheth- 
er an officiai or not, to ask either the car men or the car company to 
make "sacrifices" that the car riders may get service at less than cost, 
and, of course, the court can listen to no such proposition as that to 
support an insistence that an inadéquate rate should be imposed. 

The Suprême Court of the United States in one of the cases cited 
by the city (Wilcox v. Consohdated Gas Company, 212 U. S. 19-41, 
29 Sup. Ct. 192, 53 L. Ed. 382, 48 L. R. A. [N. S.] 1134, 15 Ann. Cas. 
1034), as well as in another case in the same volume (Knoxville v. 
Water Company, 212 U. S. 1, 29 Sup. Ct. 148, 53 L. Ed. 371), recog- 
nizes that the proof of the inadequacy of a rate proposed by the city 
may be so clear and convincing that a fédéral court is warranted in 
enjoining its imposition in advance of putting it in opération. That 
is the State of the évidence hère on the question of the necessity of 
the company's rate. The évidence cornes from reliable sources, the most 
important ïjeing the city's own out-of-town expert. For the purpose 
of the motion, then, for a temporary injunction, we find no difficulty 
in holding that it is probably necessary for the company to charge 
the rate demanded. 

Is the second support of the motion made in the évidence? Does the 
évidence suggest a probable cause for the intervention of this court to 
restrain oppressive action on part of the city or its officers? To an- 
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swer this question the court is justified from the évidence in definite- 
ly concluding that the company was in a serious predicament when its 
application for a temporary restraining order was made. While it was 
not threatened with a technical strike, which, under the rules of the 
labor organization to which most of thèse trainmen belonged, seems 
to hâve been impossible, yet it was confronted with a situation the 
probable outcome of which seemed to be so serious a retirement of its 
operatives from its service that the combined effect would be that of 
a disastrous strike. The company quickly recognized that its men 
were justified as individuals in leaving its service because of the in- 
adequacy of compensation which they received, and it is very clear 
to this court that it was not only the moral duty of the company to 
materially increase compensation to its trainmen, but it was as strong- 
ly the moral duty of the community to indorse the company's action 
in that behalf ; it was plain that, unless the company did in fact in- 
crease its expense of opération very materially through an increase in 
wages, its service would be crippled, not only to its own loss, but to 
the very serious loss of the community itself. 

But, to meet the morally just demands of its men, concededly the 
company must enhance its revenue. The mayor recognized that fact, 
for he proposed to indorse an increase of fares, and, upon the ques- 
tion of how to meet the serious emergency confronting the company, 
the only disagreement between it and the city authorities was as to the 
extent the increase should go. The company, not being controlled by 
franchise Hmitations, was not obliged to consult the city in fixing fare. 
As a raatter of courtesy, or expediency, or both, it did invoke the 
city's co-operation, only to meet an ultimatum from the mayor which 
amounted to a threat. Of course, the mayor did not formulate his 
threat in definitely concise and unmistakable language; but that his 
attitude was one of hostility to the company, conveying a definite im- 
pression that he would go to any length possible to compel the com- 
pany to meet his ultimatum, however embarrassing that would be, no 
moderately acute mind can fail to conclude from the testimony and 
évidence in this record. He plainly intimated that he would stand 
irrevocably upon the proposition of a maximum fare of eleven tickets 
for fifty cents, to the end of vetoing any législation more favorable to 
the company than that. The mayor, through his veto power, is able 
to nullify five-sixteenths of the législative authority of the city. 

With the history of this controversy as it is in this record, to which 
we shall hereafter allude briefly, it would be a credulous person indeed 
who would assume it to be possible to get 11 councilmen to override 
the mayor's veto of an ordinance fixing fares at more than the mayor's 
figure, if, indeed, the council could be induced to pass any ordinance 
at ail. In addition to the threat of a veto, if the counsel should act 
beyond the mayor's limit, the company was given to know that if it 
got into deep trouble with its employés, and gave thereby the mayor 
any excuse to appeal to some other authority to secure unembarrassed 
Street car service, such excuse would be promptly accepted. Sub- 
stantially, as the évidence shows, the mayor of the city, upon whom, 
with the council, rested just as great a responsibility for the settlement 
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of the difficulties in which this public utility was involved as upon the 
latter's managers, was in the attitude of saying to this company : 

'■Act «gaiiist our arhltrary wlll at the pcril of some proceeding instituted 
in tlie name of the city, wlilch will resuit in tîilàug froin you the management 
of your company." 

It is difficult to understand just what Mayor Schreiber meant when 
he said with véhémence to the représentatives of the men and to the 
company, in efifect, that, whatever miglit be the outcome of the con- 
troversy between the company and its employés, the street cars would 
run. It is inconceivable that he intended to use the power of the city 
to compel the dissatisfied employés to remain on the cars, and it is 
equally inconceivable that he intended any other action of a charac- 
ter friendly to the company. To assume that he would do anything 
more than he was most obviously compelled to do by way of helping 
the company would be to ignore the officiai record he has made in the 
past of hostility to it, of which the testimony concerning his présent 
attitude as mayor gives no indication of repentance. Of course, it is 
not to be assumed that he had in mind anything that would be void of 
the color of légal justification. There is nothing, however, is this case 
to assure this court that he would hâve approached the executive prob- 
lems confronting him in a spirit other than hostile toward the com- 
pany, had the company's troubles resulted in its inability to maintain 
service. Of course, whatever he proposed to do was under color of his 
office, which fact meets the contention that the company's complaint 
is against individuals, and not against the city. 

Somesignificance, as indicating the character of the mayor's appré- 
ciation of his responsibilities, may be attached to this paragraph in the 
city's answer, which is suhscribed by Mr. Schreiber himself as one of 
the counsel for the city: 

"This défendant [the city of Toledo] dénies that the same [the opération of 
city Street car systeml is a vital necessity to the cltizens and résidents of 
said city, and dénies that any inteiTuption iri the opération of the strœt car 
System of said company would work gi'ent and inséparable liarm to said com- 
j>any, or to the citiz.ens and résidents of the city of Toledo as a whole, or to 
the interest of the United States." 

We must assume that the mayor means hère what he says, and there- 
fore it is justifiable to think that this formai expression of his idea, 
deliberately placed in the city's défense to the présent issue, indicates 
the degree of serions considération he would give to a matter atïecting 
the Street car company and its public service. This averment in the 
answer suggests either a judgment on the part of the chief executive 
concerning the relationship to the city of its only organized means of 
intercommunication with which there must be an almost unanimous dis- 
agreement on the part of those who are alive to the city's welfare, or 
a hostility to the street car company so contemptuous and besetting 
as to render impossible to him a fair considération of its problems. 
Whatever may be the reason for this remarkable statement, it serves 
to interpret the mayor's attitude toward the company's problems, and 
justifies an impression that a full measure of proper appréciation of 
them, and of the importance of a solution of them, with equal regard 
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to the company's rights and the city's service, is not now to be expected 
in the executive office. 

We prefer to believe that, if once the question were put up to tlie 
mayor, he would do something to keep transportation going at ail 
hazards, and that the remarkable statement above quoted justifies a 
feeling, only, that in so doing he might be substantially inconsiderate 
of the plain rights of the Company. Whatever may hâve been in his 
mind when he said emphatically that under any circumstances the 
Street cars would run, it seems that it must bave been one or both 
of two ideas of extraordinary procédure, rather than that which the 
law, as well as common sensé, plainly indicates to be the proper meth- 
od, namely, a harmonious co-operation betvireen the company and 
the city, through officiai action in which the uppermost thought would 
be the securing of justice both to the car riders and the company, and 
whereby the latter might maintain its System under reasonable and 
fair régulations, and the former would pay for the service what its 
rendition reasonably costs. He may hâve thought, in the event of 
the failure of the company to maintain full service, to invoke the 
assistance of a state court. In fact, many things in évidence suggest 
that that was in his mind. Probably, with the record hère as the 
city itself has allowed it to be made and to remain, such a course 
would hâve resulted in a conflict of courts, in which the advantage 
would be with the fédéral court; but even a futile attempt of this 
sort is capable of involving the company in embarrassment, to pre- 
vent which a court of equity might interfère. 

Although the company has the right to cease at once its service and 
take up its tracks (Cleveland Street Railway Company v. City of 
Cleveland, 204 U. S. 116, 27 Sup. Ct. 202, 51 L. Ed. 399), it is proba- 
ble that the national emergency would impel presidential seizing of 
the street car System for opération, to protect war industries, and the 
mayor might hâve had this course in mind also, and to apply to the 
fédéral executive to that end. This action, which the company could 
not well oppose, would obviously be detrimental to its interests, pro- 
vided that it wanted to maintain its System itself, and assuming that, 
if a fair treatment under the law were accorded to it by the city, it 
could carry on its service. An attempt in this way, by the city's 
action under thèse circumstances, to take the management of the 
System away from the company, might call for the intervention of a 
court of equity. 

Neither of thèse courses could be invoked by the mayor without 
contravening the constitutional rights of the company, unless the 
company, because of its own deficiency of resource, was in default 
of its duty to the public. The city officiais cannot be permitted to 
maneuver and jockey questions affecting the company with which 
they should deal fairly and impartially and fully, and then, because 
their officiai neglect, or worse, brings the company into unmerited 
embarrassment, seize upon that situation as an excuse to take away 
from it the control of its afïairs. Courts are not so impotent as to 
be incapable of furnishing relief against such a situation. Whether 
or not the mayor's attitude was seriously threatening can only be cor- 
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rectiy estimated by recourse to the history of the prolongée! street 
car controversy, to Mr. Schreiber's previous relationship to that con- 
troversy hère, and with référence to the sensitive condition of public 
sentiment on the part of a great portion of the citizenship using the 
Street car service. 

Four years hâve not yet passed since the company found itself 
compelled to carry millions of passengers free, because the présent 
mayor of Toledo had been one city officiai to assure the car-riding 
public that three cents was a rate so entirely adéquate as to be almost 
•sacred, and that to demand more was to attempt extortion, and be- 
cause the then city officiais were indicating officiai protection to the 
dupes of the three-cent propagande should the latter "stand on their 
rights" to ride for a rate which the city, later, confessed to be palpably 
confiscatory. The court cannot be obtuse to the impression that 
there remains yet enough of this unreasonable sentiment to add al- 
most an intolérable burden to the company, if it should attempt to ex- 
ercise its plain rights, unsupported, even if not definitely antagonizéd, 
by the mayor. With the author of the Schreiber three-cent ordinance 
and the measure demanding $250 per day street rental in the m.ay- 
or's chair, fulminating an ultimatum that a rate must be adhered to 
as impracticable now as three-cent fare was in 1913, it is not to be 
wondered that the company feared that its rights were to be disre- 
garded by the city, and that it was at the péril of some action under 
color of office which, at the least, would appeal to the imagination 
of that portion of the public which may yet feel, as it has been 
wrongly educated to feel, that antagonizing the street railway company 
is the highest form of officiai service, and which would, consequently, 
embarrass the company precisely as it was unfairly dealt with by the 
city four years ago. 

This court is prepared to say that there is power in a court of 
equity to enjoin acts, lawful even, by the mayor of Toledo, the results 
of which would work inequity to the street railway company ; that it 
can by its decree confine the parties to this case to that orderly pro- 
cédure in the détermination of their relations to each other which the 
law clearly points out. The city of Toledo is in this case, and has 
been for more than two years. with an application to the court for the 
security of an unembarrassed street car service in the city of Toledo, 
and with that application still pending, and the city hère in that at- 
titude, we do not propose to let its représentatives in this emergency 
be free to take any extraordinary steps which will surely and neces- 
sarily embarrass the company in the performance of its plain duty to 
serve the public. However the mayor might act, whatever was in his 
mind whcn he said that the street cars would run in any event, no 
action he could take but would be within the condemnation of a court 
of equity, as a plain invasion of the equities of the company, unless 
it was either the securing by législation from the council that which 
would permit the company to serve the public and at the same time 
to live as a business proposition or a direction to get off the streets. 

We do not propose to permit an order to run out of this court 
which will restrain the city authorities of Toledo from the perform- 
254 F.— 39 
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ance of any legitimate functioii'in connection with this company. No 
order which we can issue can hâve any vitality which interfères with 
the city's prérogatives in that respect, but the city is limited to but one 
of the two courses of action hitherto indicated. Failing to get from 
the city any reasonable proposition of adjustment in this emergency, 
the company exercised its plain right to fix the figure at which it could 
for the time being meet the cost of its service, enhanced by the just 
demands of its men for increased compensation. Ail that the court 
can do is to préserve the status which the company has created, if 
upon investigation it appears that that is reasonable, leaving the 
city free to exercise ail the wsdom, judgment, and moral courage 
which abides in its officiary in the settlement of terms which the com- 
pany can accept. 

It is not the law, although so stated in the brief of the city, that 
the council may prescribe conditions which, if unacceptable to the 
company, involve, ipso facto, a duty upon the company to abandon 
its service and leave the streets. The responsibility of determining 
whether the public of Toledo shall be served with a street car system 
or not cannot be so sidestepped by the city's officiary. In the hearing 
four years ago, this court decided, respecting the so-called Schreiber 
ordinance, that the company could reject unreasonable terms, and at 
the same time continue its service with the expectation of getting 
proper compensation, notwithstanding the hostile attitude of the city, 
until the city affirmatively directed the company to leave the streets as 
an alternative to the acceptance of unreasonable terms, and that hold- 
ing finds itself amply justified by the récent décisions of the Suprême 
Court elsewhere referred to, particularly the case of Cincinnati v. 
Cincinnati & Hamilton Traction Company. So the temporary injunc- 
tion which the court proposes to grant hère wiU leave the city abso- 
lutely unhampered to legislate upon the subject which has been neg- 
lected for so many years. It will likewise, of course, leave the com- 
pany free to apply to the court for relief against unreasonable législa- 
tion, unless the city authorities are brave enough to couple with un- 
reasonable provisions of its législation a spécifie alternative that the 
company must accept them or quit the streets. 

It is not conceded, notwithstanding the brief of the city, "that 
the court cannot enjoin législative action, and it is equally clear that 
the court cannot judge : in advance that certain législative action, if 
taken, would be void." While we are not attempting hère to enjoin 
législative action — 'just the contrary, we are trying to encourage it — 
yet it has been adjudicated that in extrême cases, and this is surely 
one, that may be done. Clearly fpreshadowed législative action of 
the city of Kalamazoo was enjoined by Judge Denison in Knicker- 
bocker Trust Company v. City of Kalamazoo (C. C.) 182 Fed. 865, 
and much of the reasoning of that court applies hère. 

Much as the court regrets it, we expect this contention to remain 
with us until the sensible people of Toledo insist that the problem 
be approached from a différent standpoint than that hitherto oc- 
cupied generally by the city's officiai représentatives. No injunction 
wili issue from this court, temporary or otherwise, which will re- 



UNITED STATES V. WHEELEB 611 

strain the city from lawfuUy employing its full powers in any par- 
ticular; but we may and will enjoin the city, and any one who 
assumes to act in the city's name, from taking any extraordinary ac- 
tion which has a tendency to embarrass the street railroad company 
in the performance of its service to the city, so long as the company 
is capable of and willing to serve the city with street car transporta- 
tion. 

A temporary injunction is to issue on the lines of the amended 
restraining order. 



UNITED STATES v. WHEELER et al. 

(District Court, D. Arizona. December 2, 1918.) 

No. 0-692. 

1. Akmy and Navy <g=520 — Sélective Sebvice Act — ^Dutt of Kegisteants to 

Kemain AT Résidence. 

Neither the Sélective Service Act nor the régulations preseribed by the 
Président requlred registrants to remain in their permanent homes and 
actual places of légal résidence until drafted iuto mllitary service, etc. 

2. Cbiminai, Law <S=>5 — Wiiat Law Goverks. 

The offense of forcibly taking a person in the state and carrying Into 
another denounced by Pen. Code Arlz. 1901, § 186, as well as the offense of 
false imprisonment denounced by section 205, are within the police 
power reserved to the states by Const. Amend. 10. 

3. Cbiminal Law <S=>5 — Wjiat Law Governs. 

AlS the congressional législation against kidnapping found in Crimlnal 
Code, §§ 268-271 (C*mp. St 1916, §§ 10441-10444), is expressly limlted to 
the constitutionai authority of Congress to legislate against slavery, etc., 
Tlnder Const. Amends. 13, 14, this amounts to a législative déclaration that 
kidnapping not so liraited was left to be dealt with by the states under 
their police power; the expression of one thing excluding others. 

4. CoNSPiRAcy <S=»29 — Offenses — Fédéral I,aw. 

It was not a violation of Oriminal Code, § 19 (Comp. St. 1916, § 10183), 
denouncing conspiracy to injure, etc., any citizen in the exercise of any 
right seeured by the Constitution or laws of the United States for de- 
fendants to conspire to déport from Arizona cltizens of the United States 
some of whom had registered under the Sélective Service Act; the con- 
spiracy not depriving those consplred against of rights seeured by Const. 
art. 4, § 2, or Amendment 14, the fédéral statutes against kidnapping, etc., 
being inapplicable, and the Sélective Service Act not requiring registrants 
to remain at their légal résidences. 

5. CoNSPiBACY i©=29 — Construction of Statute. 

Section 19 of the Crimlnal Code of the United States (Comp. St. 1916, § 
10183) has the same meaning as when it was enacted as section 6, Act 
May 31, 1870. As there enacted it was intended to protect the political 
rights of cltizens of the United States in the several states, and not 
their civil rights as mère persons, résidents or inhabitants. Baldwin v. 
Franks, 120 U. S. G78, 7 Sup. Ct. 656, 763, 30 L. Ed. 766. 

6. Criminal Law ©=^9.5 — Jubisdiction — Fédéral Courts. 

That it might be impossible to enforce the state law against kid- 
napping, etc., against défendants who conspired, etc., to déport cltizens 
of the United States from Arizona, does not give the fédéral court ju- 
risdietion of the prosecution ; no fédéral law being violated. 

<gX35For otUer cases see Bame topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Harry C. Wheeler and others were indicted for conspiracy in vio- 
lation of Criminal Code, § 19. On demurrer. Demurrer sustained, 
and indictment quashed. 

William C. Fitts, Sp. Asst. Atty. Gen., and Thomas A. Flynn, U. 
S. Atty., of Phœnix, Ariz. 

E. E. Ellinwood, John Mason Ross, and Clifton Mathews, ail of 
Bisbee, Ariz., for défendants Wilcox, Douglas, Rae, Merrill, Sherman, 
Cunningham, Allison, Watkins, Shattuck, Brophy, Tovrea, Hunt, Gan- 
non, Johnson, Bledsoe, Hodgson, Howe, Sims, Snodgrass, Dowell, 
and S tout. 

MORROW, Circuit Judge. This is a demurrer to an indictment 
charging the défendants with a conspiracy in violation of section 19 
of the Criminal Code of the United States (Act March 4, 1909, c. 321, 
35 Stat. 1092 [Comp. St. 1916, § 10183]). 

The objection is that the facts stated in the indictment do not charge 
an offense within the constitutional provisions of that section. The 
section provides as foUows: 

"Sec. 19. Il two or more persons conspire to Injure, oppress, threaten, or 
intimldate any citizen in tlie free exercise or enjoyment of any riglit or privi- 
lège secured to liim by tlie Constitution, or laws of ttie United States, or be- 
cause of his having so exercised the same, or if two or more persons go in dis- 
guise on tlie liighway, or on the premlses of another, witli intent to prevent 
or hinder his free exercise or en.ioyment of any right or ijrivilege so secured, 
they shall be fined not more than flve thousand dollars and imprisoned not 
more than ten years, and shall, moreover, be thereafter inéligible to any office, 
or place of honor, profit, or trust created by the Constitution or laws of the 
United States." 

The section was originally contained in section 6 of "An act to en- 
force the right of citizens of the United States to vote in the several 
States of the Union and for other purposes," approved May 31, 1870 
(16 Stat. 140, 141, c. 114). It was afterwards contained in the Re- 
vised Statutes of the United States, enacted June 22, 1874, as section 
5508, in chapter 7, entitled "Crimes against the Elective Franchise and 
Civil Rights of Citizens." The section is now contained in chapter 3 
of the Criminal Code, bearing the same title as chapter 7, containing 
section 5508 in the Revised Statutes, did prior to the enactment of 
the Criminal Code. 

This case is known to the public as the "Bisbee Déportation Case." 
It involves an alleged conspiracy on the part of the défendants, con- 
tinuing from the Ist to and including the 12th day of July, 1917, to de- 
port from Bisbee, in the state of Arizona, 221 persons to the state of 
New Mexico. The conspiracy was plainly a single act on the part of 
the défendants against ail the persons to be deported ; but for the 
purpose of classifying such persons with respect-to their citizenship, 
and liability to the sélective draft, the indictment bas been split up 
into four counts, so as to charge the offense as a conspiracy directed 
against différent classes of persons. This may be done, subject to cer- 
tain limitations. United States v. Howell (D. C.) 65 Fed. 402; Orth 
V. United States, 252 Fed. 568, C. C. À. . Thèse four counts 
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classify the persons against whom the conspiracy was directed as fol- 
lows : 

In the first cotint the whole number of 221 persons are described as 
citizens of the United States. 

In the second count 25 of this number of persons are described as 
citizens of the United States residing in, but not citizens of, the state 
of Arizona. 

In the third count, 196 of the persons mentioned in the first count 
are described as citizens of the United States and of the state of 
Arizona, residing in Arizona. There is also in this count a name not 
mentioned in the first count, making the number in this class 197. 
No objection is made to the indictment on this account. 

In the fourth count 60 persons mentioned in the first count are de- 
scribed as citizens of the United States and of the state of Arizona, 
residing in said state, who were maie persons between the âges of 21 
and 30, required by the proclamation of the Président of the United 
States, dated May 18, 1917, to présent themselves on June 5, 1917, and 
who did présent themselves, for and submit to registration under the 
provisions of the act of Congress approved May 18, 1917 (40 Stat. 
76, c. 15). 

It is alleged in the first count that the 221 persons against whom the 
conspiracy of the défendants was directed — 

"were citizens of the United States, residing in tlie county of Cocliise, In the 
state and in said district of Arizona, in tlie peace of said coiint,y, state, and 
district, and then and there as such citizens of the United States were ex- 
ercising the right and privilège pertaining to citizens of said state peaceably 
there to réside and remain and to enjo>' tlie blessings of liberty ratlier than 
in another state of the United States, and the right and privilège pertainlng to 
citizens of said state to be imiiiune frora unlawful déportation from that 
state to anotlier state, and then and tliero were not persons oharged in any 
state witli treason, felony, or other crime, wlio liad flcd from justice of said 
state, and had been found in said state of Arizona, or persons then in suid 
state of Arizona, who had committcd crimes or offenses against the United 
States in another state, or in otlier states, or persons not sentenced or im- 
prisoned in a prison or prisons locatod in anotlier slute, or any otlier states, 
or persons siibject to extradition to a foreigii conntry or foreign coiintries." 

It is charged that the défendants conspired and confederated to- 
gether — 

"to injure, oppress, threaten, and intimidate said citizens of (he United 
States In the free exercise and enjoyinent by tlieui, re:s])"ctively. of certain 
rights and privilèges secured to tliem as such citizens l)y the Con:-titu!ion and 
laws of the Ilnited States; that is to say, the rights and privilèges atore- 
said." 

The rights and privilèges "aforesaid" were the — 
"right and privilège pertaining to citizens of tlie said state peaceably Ihere to 
réside and reinaiu and to enjoy the ble.^sings of liiierty rather than in another 
state of the United States, and tlie right and privilège iiertaining to citizens 
of said state to bo inimune from unlawful déportation from that state to 
another state," 

It is further charged that — 

"Said unlawful and feloiiious conspiracy, combination, confédération, and 
agreenient tlien and there was one for injuring, oppressing, threatening, and 
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intimidating said citizens of the United States in the free exercise and en- 
joyment of sald rlglits and privilèges, by unlawfuily and wltli force and 
arms driving and couveying said citizens in a body from tlieir said places of 
résidence in said state oî Arizona to and into another state, to wit, New 
Mexico, and threatening said citizens witli great bodily harm and death if 
they should return or endeavor to return to said state of Arizona." 

It is further charged that certain of the défendants in and for ex- 
ecuting such conspiracy did certain overt acts set forth in the count. 

The second count is the same as the first count, except that it is 
alleged that the 25 persons against whom the conspiracy was directed 
are described as citizens of the United States residing in, but not citi- 
zens of , the state of Arizona, who — 

"were exercising the right and privilège pertaining to citizens of other states 
of tlie United States, other than sald state of Arizona, peaceably there to 
réside and remain and to enjoy the blessings of llberty and the right and 
privilège of being immune from unlawful déportation from that state to an- 
other state." 

The charge in this count is that the défendants conspired and con- 
federated together — 

"to injure, oppress, threaten, and intimldate the citizens in this count named 
In the free exercise and enjoyment by them, respectively, of certain rights and 
privilèges, secured to them as such citizens by the Constitution and laws of 
the United States; that Is to say, the rights and privilèges in this count 
aforesaid." 

The rights and privilèges "in this count aforesaid" are the rights 
and privilèges — 

"pertaining to citizens of other states of the United States, other than said 
state of Arizona, peaceably there to réside and remain and enjoy the bless- 
ings of llberty and the right and privilège of being Immune from unlawful 
déportation from that state to another state." 

The third count is the same as the first count, except that it is al- 
leged that the 197 persons therein named, against whom the con- 
spiracy of the défendants was directed, were citizens of the United 
States and of the state of Arizona. 

The fourth count is substantially the same as the first count, except 
that it is alleged that the 60 persons against whom the conspiracy was 
directed are described as — 

"citizens of the United States and of the state of Arizona, residing in the 
county of Cochise, in said state, and in said district of Arizona, and were 
respectively maie persons l)etween the âges of 21 and 30, * * * who were 
then and there requlred by the proclamation of the Président of the United 
States, dated May 18, 1917, to présent themselves, and did présent them- 
selves, for and submit to reglstration under the provisions of the act of 
Congress approved May 18, 1917, * * * at divers reglstration places in 
divers precincts, * * * thèse preclncts being the preclncts where the 
citizens mentioned in this count of this indlctment had their permanent homes 
and actual places of légal résidence." 

Against thèse persons so subject to the sélective draft, it is charged 
that the défendants conspired — 

"to injure, oppress, threaten, and intlmidate in the free exercise and enjoy- 
ment by them, respectively, of the certain i-ight and privilège secui-ed to 
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them as sucli citlzens by tlie Constitution and laws of tlae United States; 
that Is to say, the right and privilège in the count aforesaid." 

The right and privilège in the count aforesaid was — 

"the riglit aud privilège pertaining to citizens wlio had presented themselves 
for, and wlio liad submitted to, registration as aforesaid, of remaining un- 
moleatod in their said permanent homes and actual places of légal résidence, 
subject to draft and until drafted under the provisions of said act of May 
18, 1917, into the military service of the United States." 

[1] The act did net require registrants tinder the act to remain in 
tlieir permanent homes and actual places of légal résidence until draft- 
ed into the military service of the United States, nor did the sélec- 
tive service régulations prescribed by the Président of the United States 
make such a requirement; but, on the contrary, the location of the 
registrant elsewhere than at his permanent home and actual place of 
légal résidence at the time of his call into the military service was pro- 
vided for in such régulations, and the absence from home of the reg- 
istrant in no way prejudiced his rights under the act or under the 
régulations of the Président. 

Stripped of the verbiage required to state the various éléments of 
the alleged conspiracy, we find that the injury charged in the four 
counts of the indictment may for the purpose of the présent inquiry 
be reduced to the single charge of a conspiracy to injure, oppress, 
threaten, and intimidate certain citizens of the United States in the 
free exercise and enjoyment of the right and privilège, pertaining to 
citizens of the state of Arizona, peaceably there to réside and remain 
and to enjoy the blessings of liberty rather than in another state of 
the United States, and the right and privilège pertaining to citizens 
of said state to be immune from unlawful déportation from that state 
to another state. 

[2] The offense which the défendants are charged to hâve conspir- 
ed to commit is, then, an offense against the right and privilège of ,the 
persons conspired against, secured to them as citizens of the state of 
Arizonaj and upon examining the law of that state we find that the 
charge in the indictment is correct in both form and substance, and 
that protection has been provided for such persons under the police 
power of the state. Section 186 of the Pena! Code of 1901 of the state 
of Arizona provides : 

"Evcry person who forcibly * * * takos * * * any person in this 
state, and earries him into another * « * state * * » jg guilty of 
kidnapping" 

— for which a punishment has been provided. Another aspect of the 
case is provided for in section 205 of the Pénal Code, where it is en- 
acted : 

"False imprisonment is the unlawful violation of the Personal liberty of 
another" 

— for which a punishment has been provided. 

The right of protection furnished by this police power of the state 
is a right reserved to the state under the Tenth Amendment of the 
Constitution of the United States, providing that: 
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"Tlie powers not delesated to tlie United States by the Constitution, nor pro- 
lilbited by it to the states, are reserved to the states respectlvely, or to the 
people." 

Whether tliis state protection is exclusive or not in a particular in- 
stance dépends upon the question of whether the power has also beeii 
granted by the Constitution to the gênerai government expressly or by 
necessary implication. 

[3] Congress has provided a statute against kidnapping, to be found 
in sections 268-271 of the Criminal Code (R. S. §§ 5525-5527, and 
Act June 23, 1874 [Comp. St. 1916, §§ 10441-104441); but this lég- 
islation is expressly limited to the constitutional authority of Congress 
to legislate against slavery, involuntary servitude, and peonage under 
the Thirteenth and Fourteenth Amendments to the Constitution. The 
Peonage Cases (D. C.) 123 Fed. 671 ; Clyatt v. U. S., 197 U. S. 207, 
25 Sup. Ct. 429, 49 h. Ed. 726. This amounts to a législative déclara- 
tion that kidnapping, not so limited, was left to be dealt with by the 
states under their p>olice power. "Expressio unius est exclusio al- 
terius." 

[4, 5] The question is broadly stated in the brief of the Assistant At- 
torney General in support of the indictment in this case as follows : 

"We admit tliat the fundamental rights of a person as sucli, or of a citi- 
zen as such, are not secured to liim by tlie Constitution of tlie United States. 
The rights to life, liberty, and the pursuit of happiness, for instance, existed 
before the Constitution, were not created by it, and heiice are not secured 
by it, but by the Constitution and laws of the several states. If, however, 
thèse fundamental rights are brought into connection with the fédéral gov- 
ernment, the situation is changed, and the right theii becomes oue secured by 
the Constitution of the United States." 

He then proceeds to explain what he means by "fundamental rights" 
being "brought into connection with the fédéral government." 

"For example," he says, "ordinarily the riglit to remain in any one place, 
or to move freely from place to place, is not secured by the Constitution of 
the ¥nited States ; but if state boundaries are brought into the question, if 
the right claimed be to remain in one of the several states of the fédéral 
Union, as distinguished from another, or to move freely from one of the several 
states into another state of the fédéral Union, it then V>ecomes a right se- 
cured bv the Constitution of the United States" — citing Crandall v. Nevada, 
6 Wall. 35, 18 U Ed. 745; U. S. v. Patrick (C. C.) 5-t Fed. SSS-UT . 

In the case of Crandall v. Nevada, the question related to a cap- 
itation tax of $1 imposed by the statute of the state of Nevada — 

"upon every iierson leaving the state by any railroad, stagecoach or other 
veliicle engaged or eniployed in the business of trausportlng passengors for 
hire." 

The Suprême Court of the state lield that this tax was not an im- 
post on exports, nor an interférence with the power of Congress to 
"regulate commerce among the several states," and upheld the stat- 
ute. The case was taken to the Suprême Court of the United States, 
where the question whether the tax was an impost on exports, or was 
an interférence with the powers of Congress to regulate commerce 
among the several states, was passed over, and the tax held to be the 
exercise of an authority by the state, affecting the functions of the 
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fédéral government and inconsistent with its constitutional opérations. 
In support of this doctrine, the court refers to the extensive opérations 
of the fédéral governmcnt, conducted through its varions departments, 
with the citizens of the several states, and the necessity that such com- 
munications should be free and open, without any obstruction on the 
part of any of the states, and the court finds that the right of the state 
to impede or embarrass the constitutional opérations of that govern- 
ment, or the rights which the citizens hold under it, lias been uniformly 
denied. The court quotes f rom the opinion of Chief Justice Marshall 
in the case of McCuUough v. Maryland, 4 Wheat. 316, 4 L. Ed. 579, 
finding : 

"That tho powor to tax involves tlie powor to destroy ; that the power to 
destroy may defeat and render useless the jiower to create; that tliere is a 
plain répugnance in eonferring on eue sovernnient a power to control tlie 
constitutional measures of another, which othor, with respect to those very 
means, is declared to be suprême over that which exerts the control — are proii- 
ositlons not to he denied. If the states niay tax one instrument employed 
by the govcmnient iu the exécution of its powers, they may tax any and 
every other instniment. ïliey may tax the mail ; they may tax the mint ; 
they may tax the patent rights ; they may tax the papers of the custom house ; 
they may tax judicial proeess; they may tax ail the means employed by the 
govemment to an excess ^\'hieh would defeat ail the ends of the govornment, 
This was not intended by tho American people. They did not design to make 
tlieir government dépendent on the states." 

Manifestly this finding of the Suprême Court, that the state has no 
power to obstruct or burden the opérations of the fédéral government, 
has no application to the facts alleged in the présent indictment. The 
facts hère stated do not relate to any act of the state, and do not 
charge any intent or purpose on the part of the défendants to cjbstruct 
or burden the opérations of the fédéral government, or to obstruct or 
burden the transportation of passengers from one state to another. 
There is a récital in the indictment relating to the crossing of the state 
boundary by the persons against whom the conspiracy was directed. 
Treating this récital as a charge, it does not state any fact from which 
an inference may be drawn that it was the intent or purpose of the 
défendants to burden or in any way obstruct or interfère with the 
opérations of the government, to obstruct, burden, or impede the trans- 
portation of passengers from one state to another, or to prevent or 
obstruct the persons against whom the conspiracy is alleged to hâve 
been directed in moving f reely from Arizona into any other state. 

We do not see how the décision of the Suprême Court in Crandall 
V. Nevada can be held as décisive of the présent case. 

In the case of U. S. v. Patrick (C. C.) 54 Fed. 338, the défendants 
were indicted for conspiracy and murder under the first clause of sec- 
tion 5508 (section 19 of the Criminal Code) and section 5509 of the 
Revised Statutes. The conspiracy charged against the défendants un- 
der section 5508 was to injure, oppress, threaten, and intimidate cer- 
tain designated citizens of the United States in the free exercise and 
enjoyment of a right and privilège secured them by the Constitution 
and laws of the United States; three of thèse persons are described 
as deputy collectors of internai revenue of the United States, and two 
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as deputy marshals of the United States, and another as a person sum- 
moned as a "posse." 

The particular right and privilège alleged to hâve been secured to 
thèse persons by the Constitution and laws of the United States and 
in the free exercise and enjoyment of which the conspiracy was form- 
ed and prosecuted to injure, oppress, threaten, and intimidate was the 
duty, right, and privilège on the part of the deputy collectors of in- 
ternai revenue to make searches for and seizures of distilled spirits 
upon which the tax imposed by the laws of the United States had not 
been paid, and the duty on the part of the deputy marshals and of 
the person summoned as a "posse" to aid and assist in the search for 
and seizure of such distilled spirits, and the arrest of persons who 
might be discovered in the possession of such distilled spirits. Ail en- 
gaged in the performance of officiai duties for and on behalf of the 
fédéral government. 

In support of the demurrer to the indictment in that case it was 
contended that the statute had for its object the protection of çitizens 
in the free exercise and enjoyment of the rights and privilèges se- 
cured to them as çitizens by the Constitution, and not for the protec- 
tion of officers of the United States engaged in the performance of du- 
ties as such. To this contention Judge Jackson, afterwards a Jus- 
tice of the Suprême Court, replied: 

"In respect to eltizenship, and the rights and privilèges incident thereto, it 
should be borne In mind that we hâve in tlie political system of tliis eountry, 
since the adoption of the Fourteenth Amendment to the Constitution, If 
such dld not previously exist, both a national and state citizenship, cor- 
responding with our dual form of government, state and fédéral, which owes 
allegiance to and is subject to the jurisdietiou and entitled to the protection 
of each government within the sphère of their respective sovereignties. 'ïhe 
same person may be at the same tinie a citizen of the United States and a 
citizen of the state ; but hls rights of citizenship under one of thèse govern- 
ments will be différent from those he has under the other. The government 
of the Uïiited States, although it is, witliin the scope of its powers, suprême, 
and beyond the' states, ean neither grant nor secure to Its çitizens rights or 
privilèges which are not expressly or by implication plaeed under its jurls- 
dlction. Ail that cannot be so granted or secured are left to the exclusive 
protection of the states.' U. S. v. Cruikshank, 92 U. S. 542 [23 L. Ed. 588]. 
Speaking generally, the Caustltution and laws * * * add nothiug to the 
rights of one citizen as agalnst another, nor do they aim to protect one 
citizen from Personal injury or violence by another within the limita of a 
state. Thèse are matters coming properly within the soverelgnty and ju- 
risdietion of the states. But in respect to rights and privilèges derived from 
the United States, or secured by their Constitution or laws, and exercised 
by their authorlty, within the scope of their iwwers and the sphère of their 
.iurisdlctlon the gênerai government may, under the législation of Congress, 
protect Its çitizens. * * * The statute applles to any citizen In the ex- 
ercise 'of any right or privilège secured to him by the Constitution or laws 
of the United States.' This language does not Indicate or fairly imply that 
the right or privilège secured and exercised must be such right or privilège as 
is common to ail çitizens of the United States as such." 

The case reviews the cases upon the question, and, referring to the 
fundamental rights which belong to any citizen as a member of So- 
ciety and who as such is protected by the state, quotes from U. S. v. 
Cruikshank, 92 U. S. 553, 554, 23 U. Ed. 588, where the Suprême Court 
said: 
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"Sovereignty for thls purpose rests alone with the states. It is no more tne 
duty or witliln the powei- of the United States to punish for a conspiracy to 
falsely Imprison or niurder within a state than it would be to punisli for false 
imprisonment or murder itself." 

The court concludes that sections 5508 and 5509 are confined to 
rights and privilèges which are created or secured by the Constitu- 
tion, wherein dépends the authority of Congress to legislate for the 
protection of its citizens, and that such authority can never be allowed 
to extend to offenses affecting rights and privilèges of citizens which 
exist by state authority independent of the Constitution and laws of 
the United States. The indictment was accordingly held sufficient in 
charging a conspiracy to injure, oppress, threaten, and intimidate citi- 
zens in the free exercise or enjoyment of the rights and privilèges se- 
cured to them as agents or officers of the government discharging 
functions conferred or exercising rights and privilèges secured by its 
laws and for its benefit. 

It is clear that this case does not support the présent indictment. 
The persons against whom the conspiracy of the défendants is alleged 
to hâve been directed in this case were not officers of the fédéral gov- 
ernment, nor were they exercising any authority under that govern- 
ment. In the Patrick Case, had the persons conspired against had 
no other claim to the protection of the United States than that of be- 
ing citizens of the United States, with the rights pertaining to the citi- 
zens of the state, as alleged in the présent indictment, the indictment 
in that case would clearly hâve been held insufficient, for the reason, 
as there stated, that such protection would rest alone in the state. 

We do not overlook Judge Jackson's référence to Baldwin v. Franks 
(120 U. S. 678, 7 Sup. Ct. 656, 763, 30 L. Ed. 766^ on page 347 of 54 
Fed., and his comment that — 

"If the party aiïeeted or injured by the conspiracy had been a citizen, It is 
clear that the offense chargea would hâve been emhraced by the provisions 
of said section." 

But this comment cannot prevail against what we believe to be the 
plain meaning of the décision of the Suprême Court in Baldwin v. 
Franks, as we shall show when we reach that case in this review. To 
repeat : 

"It is no more the duty or In the power of the United States to punish for 
a conspiracy to falsely imprison for murder in a state than it would be to 
punish for false imprisonment or murder itself." 

The attorney for the United States cites the case of U. S. v. Wad- 
dell, 112 U. S. 76, 5 Sup. Ct. 35, 28 L. Ed. 673, holding that the ex- 
ercise by a citizen of the United States of the right to make a home- 
stead entry upon unoccupied land, and to réside thereon and be pro- 
tected f rom personal violence with respect to such résidence, is the ex- 
ercise of a right secured by the Constitution and laws of the United 
States, and by analogy that such authority secures to a citizen the right 
to be and remain in a particular place under the protection of the féd- 
éral government against violence on account of such résidence. The 
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décision of the court carefully excludes that construction of the stat- 
ute. The court says : 

"The right hère Riiaranteed is nnt the mère rlght of protection against 
Personal violence. This, if the rosviU of an ordinary quarrel or malice, 
would he cognlzaWe nniler the laws of Ihe state and by its courts. But It Is 
.«omething dlifferent from that. It is the rlght to reniain on the land In 
order to perfonn the requirenieiits of tlio act of Congress, and, aceordlug to 
its rules, perfect his incipient title." 

In Logan v. U. S-, 144 U. S. 263-285, 12 Sup. Ct. 617, 36 L. 
Ed. 429, the défendants were charged under section 5508 (section 
19 of the Criminal Code) with a conspiracy to injure and oppress 
certain citizens of the United States who were in the custody of the 
deptity United States marshal under a lawful coinmitment to answer 
the indictnients in a fédéral court for ofifenses against the laws of the 
United States. The charge was that the défendants conspired to in- 
jure and oppress the persons in the custody of the deputy United 
States marshal in the free exercise and enjoyment of the right to be 
protected from violence while in said custody. Upon this question the 
court said: 

"The prisoners were in the exclusive custody and control of the United 
States, under the protection of the^ United States, and in the peace of the 
United States. ïhere was a eoextensive duty on the part of the United Stateis 
to protect against lawless violence persons so \^'ithiu tlieir custody, control, pro- 
tection and peace ; and a correspqnding right to those persons, ■ secured by 
the Constitution and laws of the United States, to be so iirotected by the 
United States. If the otHcers of the United States, charged with the per- 
formance of the duty, in behalf of the United States, of afïordiiig that pro- 
tection and securing that right, negleeted or violated their duty, the prison- 
ers were not the less under the shield and panoply of the Uuited States." 

The indictment was held sufficient, not because the persons conspired 
against were alleged to be citizens of the United States, but because 
it was charged that they were in the custody of the deputy United 
States marshal and in that relation they were entitled to the protection 
of the United States. 

The case of In re Quarles, 158 U. S. 532-536, 15 Sup. Ct. 959, 39 
L,. Ed. 1080, was a conspiracy to injure and oppress a citizen of the 
United States in the free exercise and enjoyment of the right and privi- 
lège to report to a deputy United States inarshal that a person named 
had violated the internai revenue laws of the United States by carry- 
ing on the business of distilling without having given bond as required 
by law. The court held that — - 

"The right of the private citizen who assists in putting in motion the cause of 
justice, and the right of the oflicers coneerned in the administration of 
justice, stand upon the saine ground just as do the rights of citizens votlng 
and of otRcers elected." 

The court quotes from the case of Ex parte Yarbrough, 110 U. S. 
651-662, 4 Sup. Ct. 152, 157 (28 h. Ed. 274), where the court said: 

"The power in either case arises ont of the cireumstance that the function 
in whlch the i>arty is engaged or the right which he is about to exercise is 
dépendent on the laws of the United States. In both cases it is the duty of 
that government to see that he may exercise this right freely, and to protect 
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hlm from violence while so doing, or on aecount of so dolng. This duty does 
not arise solely from the interest of the party concemed, but from the neces- 
sity of the government Itself, that îts service shall be free from the adverse in- 
fluence of force and fraud practiecd on its agents, and that the votes by which 
Its members of Congress and its Président are elected shall be the free votes 
of the electors, and the officers thus chosen the free and uncormpted choice of 
those who hâve the riglit to take part in that choice." 

The right of the citizen of the United States to vote had référence 
to the act of May 31, 1870, to enforce the right of citizens of the Unit- 
ed States to vote in the several states of the Union. Section 19 of the 
Criminal Code now tinder considération was section 6 of that act and 
as there contained had référence to the right of a citizen of the United 
States to vote. 

In Motes v. U. S., 178 U. S. 458-462, 20 Stip. Ct. 993, 995 (44 L. 
Ed. 1150), the conspiracy was of the same character as in the Quarles 
Case, but the case involved other questions. So far as the right of the 
person conspired against to give information to an officer of the gov- 
ernment of the violation of the internai revenue laws, the court said: 

"It was the right and privilège of" the person conspired against "in return 
for the protection enjoyed under the Constitution and laws of the TJnited 
States, to aid in the exécution of the laws of his oountry by giving information 
to the proper authorities of violations of those laws. That right and 
privilège may propei'ly be said to be seeurod by the Constitution and laws 
of the United States. Ajid it was compétent for Cougrcss to déclare a con- 
spiracy to injure, oppress, threaten or iiitimidate a citizen because of the 
exercise by him of sueh right or privilège to be an ofCense against the "United 
States." 

It follows, from this and other cases that might be cited, that the 
United States extends its jurisdiction and protection to its oiîficers, 
agents, and employés against a conspiracy to injure, oppress, threaten, 
or intimidate them in the performance of their ofifîcial duties. This 
jurisdiction and protection is also extended to citizens of the United 
States in the exercise of the right and privilège to freely pass from 
one State to another, or to the seat of government at Washington, to 
persons residing upon and mal-cing homestead entries upon public lands, 
and to persons engaged in service under or in connection with the con- 
stitutional opérations of the government. 

The United States also extends its jurisdiction and protection against 
any action of the state which impairs the constitutional privilèges and 
immunities of citizens of the United States, or which injures them in 
life, liberty, or property, without due process of law, or which dénies 
to any of them the equal protection of the laws, secured to them by the 
Fourteenth Amendment. In U. S. v. Cruikshank, 92 U. S. 542-554 
(23 L. Ed. 588), the Suprême Court, in discussing the subject, said: 

"The Fourteenth Amendment prohibits a state from deprlving any person 
of life, liberty, or property, without due process of law ; but this adds nothing 
to the rights of one citizen as against another. It simply furnishes an 
additional guaranty against any encroachment by the states upon the funda- 
mental rights which belong to every citizen as a member of society. » * * 
The Fourteenth Amendment prohibits a state from denylng to any person 
withln its .iurisdiction the equal protection of the laws; but this provision 
does not, any more than the one whicli précèdes it, and wliich we hâve just 
considered, add anything to the rights which one citizen has under tlie Cou- 
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stitution against another. The equality of the rights of eltlzens as a prlndple 
of republicanism. Every repiiblican government Is in duty bound to protect 
ail its citizens in the enjoynient of this principle, if within its power. That 
duty was originally assumed by the states; and it still remains there. The 
only obligation resting upon the United States is to see that the states do 
not deny the right. This the amendment guarantees, but no more. The 
power of the national govei-nment is limited to the enforcemeut of this 
guaranty." 

In U. S. V. Harris, 106 U. S. 629-639, 1 Sup. Ct. 601, 609 (27 h. 
Ed. 290), the court refers to the provisions of the Fourteenth Amend- 
ment in the following terms: 

"The language of the amendment docs not leave this subject in doubt. 
When the state has been guilty of no violation of its provisions ; when it 
has not made or enforced any law abrldging the privilèges or immunities of 
citizens of the United States ; when no one of its departments has deprived 
any person of life, liberty, or property without due process of law, or denled to 
any person within its jurisdiction the equal protection of the laws; wnen, 
on the contrary, the laws of the state, as enacted by its législative, and con- 
strued by its judieial, and administered by its executive departments, recog- 
nlze and protect the rights of ail persons — the amendment imposes no duty 
and confers no power upon Congress." 

In the Civil Rights Cases, 109 U. S. 3, 11-17, 3 Sup. Ct. 18, 21 (27 
L. Ed. 835), the court again discusses the subject, adding emphasis 
that it is a limitation upon the action of the state, and does not deal 
with the invasion of the individual rights, the court says: 

"It does not Invest Congress with power to leglslate upon subjects which are 
within the domain of state législation, but to provide modes of relief against 
state législation, or state action, of the liind referredl to. It does not autlior- 
ize Congress to create a code of mimleipal law for the régulation of private 
rights, but to provide modes of redress against the opération of state laws, 
and the action of state offleers executive or judieial, when thèse are subversive 
of the fundamental rights speeifled in the amendment. • * * In this con- 
nection it is proper to state that civil rights, such as are guaranteed by the 
Constitution against state aggression, cannot be impaired by the wrongful acts 
of individuals, unsupported by state authority in the shape of laws, customs, 
or judieial or executive proceedlngs. The wrongful aet of an individual, un- 
supported by any such authority, is simply a private wrong, or a crime of 
that Individual ; an invasion of the rights of the injured party, it is true, 
%vhether they affect his person, Ms property, or hls réputation ; but if not 
sanctloned in some way by the state, or not done under state authority, his 
rights remaln in fuU force, and may presuniably be vindicated by resort to 
the laws of the state for redress." 

The United States also extends its jurisdiction and protection against 
state action by one state discriminating against citizens of another 
state. Section 2 of article 4 of the Constitution provides: 

"Citizens of eaeh state shall be entitled to ail privilèges and immunities of 
citizens in the several states." 

The second count of the indictment seems to hâve had this constitu- 
tional provision in view, when it charged that certain citizens of the 
United States residing in Arizona, against whom the conspiracy was 
directed, were exercising the rights pertaining to citizens of other states 
of the United States; but this provision of the Constitution does not 
apply to acts of individuals. It is a limitation upon the action of the 
state. U. S. v. Harris, 106 U. S. 639, 1 Sup. Ct. 601, 27 L. Ed. 290, 
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supra. See, also, Le Grand v. U. S. (C. C.) 12 Fed. 577, an opinion 
by Mr. Justice Woods, who wrote the opinion in the latter case while 
sitting as Circuit Justice in the Eastern District of Texas, and who 
as a Justice of the Suprême Court wrote the opinion in U. S. v. Mar- 
ris, supra. See, also, U. S. v. Morris (D. C.) 125 Fed. 322. 

The prosecution on the oral argument relied very confidently upon 
the case of Baldwin v. Franks, 120 U. S. 678, 7 Sup. Ct. 656, 763, 30 
L. Ed. 766, heretofore referred to, as supporting the sufficiency of 
the indictment in this case. As we understand that case, instead of 
supporting the sufficiency of this indictment, the opinion of the court 
points very clearly and distinctly to its insufficiency. The conspiracy 
of the défendants in that case was to drive and expel certain Chinese 
aliens from the town of Nicolaus, in the state of California, where 
they were engaged in legitimate business and labor to earn a living 
under and by virtue of the treaties existing between the government of 
the United States and the emperor of China. The treaty of November 
17, 1880, referred to, provided that the United States was to exert 
ail its power to devise measures for the protection of Chinese laborers 
and Chinese of any otlier class residing in tlie United States, "and to 
secure to them the same riglits, privilèges, immunities and exceptions 
as may be enjoyed by citizens or subjects of the most favored nations, 
and to which they are entitled by treaty." The Chinese persons against 
whom the conspiracy of the défendants in that case was directed ap- 
pealed to the jurisdiction of the United States court for the punish- 
ment of the défendants under the provisions of the statute, which in- 
cluded the section of the Revised Statutes hère in controversy. 

The question arose : "Who are the citizens of the United States to 
which the statute referred?" This was a controlling question under 
the statute, and a most important inquiry under the treaty, since the 
Chinese persons conspired against were entitled to appeal to the United 
States for the sâme protection as "enjoyed by the citizens or subjects 
of the most favored nations." The court, after réferring to a number 
of cases on the subject, says: 

"The person on whom the wrong, to be punishable, must be inflicted, Is de- 
scribed as a 'citizen,' « * * sometime.s used in popular language to indi- 
cate the same tliing as résident, inhabitant, or person. That it is net so used 
in section 5508 in the Revised Statutes is quite clear, if we revert to the 
original statute from which this section was talcen. That statute was the Act 
of May 31, 1870, c. 114, 16 Stat. 140, 'to enforce the right of citizens of the 
United States to vote in the several states of this Union, and for other 
purposes.' It is the statute which was under considération as to some of its 
sections in United States v. Reese, supra, and from its title, as well as its 
text, it is apparent that the great purpose of Congress in its enaetment 
was to enforce the political rights of citizens of tlie United States in the 
several states. Under thèse circumstances there cannot be a doubt that 
originally the word 'citizen' was used in its political sensé, and as the Re- 
vised Statutes are but a revision and consolidation of the statutes in force 
December 1, 1873, the presumption is that the word has the same meaning 
there that it had originally. 

"This particular section is a substantial re-enactment of section 6 of the 
original act, which is found among the sections that deal exclusively with 
the political rights of citizens, especially tlieir right to vote, and were evi- 
dently intended to prevent discriminations in this particular against voters 
on account 'of race, color, or previous condition of servitude.' Sometimes, as 
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in sections 3 and 4, the language is broader than this, and therefore, as 
decided in United States v. lieese, those sections are Inoperative, but still 
it is everywbere apparent that Congress bad it In mlud to leglslate for citi- 
zens, as citizens, and not as mère persons, résidents, or inliabitants." 

This opinion is a clear and distinct interprétation of the statute, de- 
claring that it deals exclusively with the poHtical rights of citizens 
especially establishing their right to vote, and not with the rights of 
citizens as mère persons, résidents, or inhabitants. In the more récent 
case of United States v. Bathgate, 246 U. S. 220, 38 Sup. Ct. 269, 62 
L. Ed. 676, the court reiterated its opinion that — 

"Section 19 of the Criminal Code, of course, now bas the same meaning as 
wben enacted as section 6, Act of May, 1870." 

In this latter case, the court states as pertinent to the construction 
of this section the ruie referred to by the Suprême Court in U. S. v. 
Lâcher, 134 U. S. 624-628, 10 Sup. Ct. 625, 626 (33 L- Ed. 1080), 
where the court said: 

"There can be no constructive offenses, and before a man can be punisbed 
liis case must be plalnly and unmistakably witliin tbe statute." 

The attorneys for the United States contend that thèse cases as hère 
interpreted do not détermine the questions involved in this demurrer 
for the reason that the conspiracy alleged in the indictment was to ex- 
tend in its effect across the border of the state of Arizona into the state 
of New Mexico and involve interstate transportation, a subject over 
which the United States has jurisdiction and extends its protection in 
certain specified particulars ; but this is not sufficient to bring into 
play the fédéral jurisdiction punishing acts of the character described 
in the indictment. There must be a statute of the United States to 
that effect enacted by Congress pursuant to constitutional authority 
either express or clearly impHed. 

It is nowhere stated in this section, or in the act in which it was 
originally passed, or in the statutes as revised, that the right to be en- 
forced was a right pertaining to interstate transportation. We hâve 
therefore no basis from which we can draw a clear or necessary im- 
plication that the facts stated in the indictment come within the con- 
stitutional scope of section 19. 

[6] Why has this prosecution been brought in the fédéral court 
rather than in the state court, which had unquestioned jurisdiction of 
the offense charged? The Assistant Attorney General stated on the 
oral argument that it might be because there was such bias and préju- 
dice in the community where the offense was committed against the 
persons complaining of the offense that the law of the state could not 
be enforced against the défendants. This is not a légal or constitu- 
tional ground of fédéral jurisdiction, although frequently urged as 
a ground of fédéral législation covering subjects where local authority 
is unequal to the task of administering equal and exact justice to ail ; 
but it is difficult to understand the explanation in this case, if the large 
body of persons against whom the conspiracy is charged to hâve been 
directed were in fact bona fide citizens of the United States as claimed. 
Those that were citizens by naturalization proceedings were each re- 
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quired to prove to the satisfaction of the court by two witnesses at 
the time of naturalization that for five years prior thereto he had 
behaved as a man of good moral character, attached to the principles 
of the Constitution of the United States, and well disposed to the 
good order and happiness of the same. Those that were native-born 
citizens should certainly hâve possessed an equally good moral char- 
acter, hâve been equally loyal to the government of the United States, 
and equally attached to the principles of the Constitution of the United 
States, as those who had been naturalized. If this was the character 
of persons against whom the conspiracy was directed, we cannot un- 
derstand why tliey could not submit their character and conduct to a 
tribunal in the community where they resided in proceedings against 
others for an open violation of the state law. The situation is indeed 
a lamentable one and one to be greatly deplored ; but it ought not to 
influence this court to enlarge the statute to include an offense not 
within its constitutional authority. As stated by the Suprême Court 
in Hammer v. Dagenhart (recently decided) 247 U. S. 251, 38 Sup. Ct. 
529, 62 L. Ed. 1101: 

"ITils court bas no more Important functlon than that whlch devolves upon 
It the obligation to préserve Invlolate the constitutional limitations upon tha 
exercise of autborlty, fédéral and state, to the end that each may continua to 
disoharge, harmonlously wlth the other, the duties intrusted to it by the 

Constitution." 

It follows from thèse considérations that the demurrer to the in- 
dictment must be sustained, and the indictment quashed; and it is so 
ordered. 



PETERSON V. DAVISON. 

(District Court, S. D. New Yorli. December 9, 1918.) 

Référence ®=8(1) — Procédure in Fédéral Courts— Appointment op Audi- 

TOR. 

In an action at law to recover for goods sold and delivered, which in- 
volves the examlnatlon of long accounts, many items of whlch are in dis- 
pute, a fédéral court may properly appoint an auditor to make a pre- 
limlnary examlnatlon, hear the évidence, and report his flndings, wlth a 
vlew to slmplifying the issues for the jury. 

At Law. Action by Walter Petcrson, receiver, against Arthur Sid- 
ney Davison. On motion for appointment of auditor. Granted. 

Kellogg & Rose, of New York City, for plaintiff. 

Zabriskie, Murray, Sage & Kerr, of New York City, for défendant. 

AUGUSTUS N. HAND, District Judge. This is a motion for the 
appointment of an auditor to report as to the facts and circumstances 
in an action brought to recover for coal sold and delivered. The items 
in dispute are very numerous. I am convinccd, from reading the af- 
fidavits, that the trial of this case will involve a considération of so 
many separate issues of fact that a jury will, under any circumstances, 
hâve constant difficulty in remembering and passing upon the issues 

©=>For other cases aee same toplc & KEY-NU.MLiER in ail Huy-Nuinberea Digeste & Indexes 
254 F.— 10 
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involved. The contention of plaintiff's counsel that the facts are large- 
ly admitted ignores over 200 items, which the défendant proposes to 
attempt to establish by way of défense. Without a preliminary in- 
vestigation the situation will be likely to be almost intolérable for the 
court, and the jury might become so confused as to reach its verdict 
largely by guesswork. This is the kind of case where a preliminary 
report by a skilled auditor will be of substantial service. The practice 
is approved, and is under proper conditions most désirable. Davis v. 
St. Louis Ry. Co. (C. C.) 25 Fed. 786; Fenno v. Primrose, 119 Fed. 
801, 56 C. C. A. 313; Corporation v. Houlihan, 184 Fed. 252, 106 C. 
C. A. 394; Craven v. Clark (C. C.) 186 Fed. 959; Vermeule v. Reilly 
(D. C.) 196 Fed. 226; United States v. Wells (D. C.) 203 Fed. 146. 

The practice of appointing an auditor in an action at law when nu- 
merous items are involved in the issues of fact raised by the pleadings 
appears to hâve originated in the method of procédure under the old 
common-law action of account. Various statutes hâve been enacted 
in différent states to remedy the difficulty incident to the trial of an 
action involving a great number of disputed items by a jury. 

In New York a référée has, since colonial times, been appointed un- 
der the state statutes in cases involving a so-called long account. This 
référée does not report in aid of the court or jury, but is, under the 
présent Code of Procédure, appointed to try the issues. 

The history of the New York practice is set forth with learning by 
Judge Earl, in the case of Steck v. C. F. & I. Co., 142 N. Y. 236, Z7 
N. E. 1, 25 L. R. A. 67. It appears from that case that, while under 
the Dutch rule actions involving long accounts could be referred to 
arbitrators, this mode of trial was not pleasing to the English colonists, 
and disappeared after the British occupation. For nearly 100 years 
thereafter actions in the common-law courts were wholly triable be- 
fore juries, except the action of account, which was only applicable to 
the limited class of cases hereinafter mentioned. The difficulties 
inhérent in this action were such that, as Judge Earl says : 

"The practice became gênerai for mercliants and others having long accounts 
to enforce their collection by actions of assumpsit, which were always then 
triable by jury. But the embarrassments attending the trial of such actions 
by jury were such that, Deceniber 31, 1768, an act (2 Van Schaick's Laws of 
New York, 517) was passed, wlth a preamble as follows: 'Whereas, instead 
of the ancient action of account, suits are of late, for the sake of holding to 
bail, and to avoid the wager of law, frequently brought in assumpsit, where- 
hy the business of unraveling long and Intricate accounts, most proper for 
the deliberate examlnation of audltors, Is now cast upon jurors, who at the 
bar are more disadvantageously circumstanced for such services ; and this 
burden upon jurors is greatly inereased since the laws made for permitting 
discounts in support of a plea of payment, so that by the change of the law 
and the practice above mentioned, the suits of merchants and others upon 
long accounts are exposed to erroneous décisions, and jurors perplexed and 
rendered more liable to attaints, and by the vast time necessarily consumed 
in such trials, other causes are delayed and the gênerai course of justice 
greatly obstnieted. Be it therefore enacted, etc., that whenever it shall ap- 
pear probable in any cause depending in the Suprême Court of Judicature of 
this eolony (other than such as shall be brought by or against executors or 
administrators) that the trial of the same will requlre the examlnation of a 
long account, either on one side or the other, the said court is hereby au- 
thorized, with or without the consent of parties, to refer such cause by rule, 
to be made at discrétion, to référées, * * ♦ and if the report or award 
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of the référées, or of the major part of them, shall be confirmed by the said 
court, and any sum be thereby found for the plaintitC, judgment shall be en- 
tered for the same, with a relicta verlficatlone, aa by confession with costs, If 
by law the plaintiff would hâve recovered costs, had a verdict passed In the 
same cause for the sum so reported to be due ; but if, af ter payment pleaded, 
any sum shall be reported to be due to the défendant, and the award be con- 
firmed, he shall hâve judgment and recover his costs. * * ♦ And when 
such référées shall report that nothing is due from the défendant, and the 
report be confirmed, then judgment shall be entered as by non pros., and the 
défendant shall recover his costs, to be taxed, and such judgment be a per- 
pétuai bar.' " 

This statute was re-enacted and was in force at the time of the adop- 
tion of the State Constitution of 1777, and consequently was not sub- 
ject to the guaranty as to jury trial provided therein. 

It is to be noticed that thèse statutory enactments did not provide 
for a trial before a référée, for the report of the référée was subject 
to confirmation, but they did do away with jury trials in cases involving 
a long account. 

Section 1013 of the Code of Civil Procédure makes the référée the 
court, dispenses with a jury, and judgment is entered uppn his re- 
port as upon a décision of the court itself. 

In Massachusetts, an officiai may be appointed, in such cases called 
an auditor ; but his report is not necessarily a final détermination upon 
which judgment is entered, but is prima facie évidence, if a jury trial 
of the issues is demanded. 

In the fédéral courts, where a jury trial is a constitutional right, 
any auditor's report can be used only as an aid to court and jury. It 
can be regarded at most as évidence, and nothing more. The report 
is but a method of simplifying the issues. 

Professor Langdell bas, with much learning, expounded the history 
of the common-law action of account in his essay on Equity Jurisdic- 
tion published in the Harvard L,aw Review, vol. 2, pp. 243-257. This 
ancient form of action was allowed only against guardians, receivers, 
and bailifïs. A receiver in the sensé used was a persoîn who received 
money belonging to another for the sole purpose of keeping it safely 
and repaying it to the owner. A bailiff was in efïect a person who was 
a managing agent of land, and was accountable for the rents. 

It thus appears that the action of account always involved a fiduciary 
relation between plaintiff and défendant, and was limited to certain 
spécifie cases. 

In the common-law action of account the défense consisted of either 
a déniai of the fiduciary relation, or an affirmative plea of "plene com- 
putavit," and the issue as to whether the défendant should render an 
account or not was triable by a jury. If there was a verdict for the 
plaintiff, judgment "quod computet" was rendered against the défend- 
ant, upon which, unless he got bail, he was imprisoned until any judg- 
ment which might be rendered against him should be satisfied. In the 
judgment "quod computet," which was essentially interlocutory, the 
court appointed three auditors to take and state the account. If the 
account showed a balance in favor of the plaintiff, final judgment was 
rendered thereon for the balance due. 

If a person liable to account at law converted plaintiff's money to his 
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own use, or promised to pay it, an action of either "indebitatus as- 
sumpsit," or debt, would lie, provided the amount had been stated. 
See Langdell article, supra, pp. 253, 254, and cases cited. 

It is easy to see how this ancient action of account served as a his- 
torical backg-round for the modem statutory enactments in aid of 
actions at lavv, where multiplicity of items render a trial by jury 
very difficult. The action of "indebitatus assumpsit" gradually sup- 
planted at common law the action of account, though it extended over 
a much wider fîeld. This form of action involved but one stage, and 
provided for a jury trial without auditors, but was at times confused 
with account, and used where account was the strictly proper remedy, 
until the latter became practically obsolète as a form of action at law. 
Màny of its features survived in a suit in equity for an accounting, 
and I think it may be said that ail issues formerly determined in the 
common-law action of account were,^ after it became obsolescent, de- 
termined either at law in an action of indebitatus assumpsit, or in 
equity in a suit for an accounting. 

It thus appears that the statement of Brewer, J. (then Circuit Judge), 
in the case of Davis v. St. Louis & S. F. Ry. Co. (C. C.) 25 Fed. 786, 
that "it was the practice in the old English courts, the old common- 
law practice, where it was apparent that the examination of a long 
account was involved, to refer such account to a référée to report on 
the facts," was historically quite inaccurate as applied to an action aris- 
ing out of breaches of contract, where no fiduciary relation appears 
to hâve existed. Nevertheless bis décision, like others I hâve hereto- 
fore cited, shows the tendency of the common law to seize upon analo- 
gies derived from former practice, and extend that practice to meet 
manifest needs. 

The leading case on this subject is the case of Fenno v. Primrose, 
119 Fed. 801, 56 C. C. A. 313, by the Circuit Court of Appeals of the 
First Circuit, which has been since followed in that circuit, and by 
Judge Holt in the case of Vermeule v. Reilly, supra, in this district, 
and approved of in a learned opinion by Judge Sanford in the case of 
United States v. Wells, supra. 

I can see no constitutional difficulty in allowing a report of an audi- 
tor to simplify the issues to be introduced in évidence before the jury, 
subject, of course, to the control of the court as to ail matters of law 
which may be applicable to the same, and subject to the final déter- 
mination by the jury as to ail matters of fact in the case, whether 
embraced in the report or not. Craven v. Clark (C. C.) 186 Fed. 959. 

The case of Sulzer v. Watson (C. C.) 39 Fed. 414, which was heard 
before Wallace and Wheeler, JJ., in the Circuit Court for the District 
of Vermont, prior to the Circuit Court of Appeals Act, is in no way 
against the conclusion which I bave reached and is an interesting 
case, showing the accurate knowledge of Judge Wheeler, who wrote 
the opinion, as to forms of action. That was an action of book ac- 
count, known to Connecticut and Vermont lawyers, and involving 
an appointment of auditors to hear and finally détermine the is- 
sues. The plaintiff moved for the appointment of auditors to try 
the issues. The court denied this for the very good reason that it 
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would deprive the défendant of his right of trial by jury. Judge 
Wheeler said : 

"It is an action at law, althouf^h not In any form k]iowii to the common 
law ; and, althoiigh courts of equity hâve jurlsdlction of sonie matters of ac- 
count, thoy nevcr hâve had any of nialters merely in assumpslt, whlch may be 
involvcd in an action lilie tliis. Thèse are called matters of account, becausc 
tliey may be Ivept on boolis of account, and not bj' reason of any relation of 
trust between the parties out of whlch tlie transactions misht arlse, such as 
courts of eijuity talce cognlzance of. * * * In tliis case there can be no 
trial by auditors, therefore no auditors should be appointed." 

This case merely holds : 

(1) That in any action of assumpsit brought in a United States 
court a trial by jury is necessary. 

(2) That, where a défendant is in no fiduciary relation to a plain- 
tiff, a référence vi'hich would dispense with a jury is never permissible. 

(3) That a state statute cannot deprive the défendant of his right 
to a jury trial in any action brought in a fédéral court. 

In the case of Swift v. Jones, 145 Fed. 489, 76 C. C. A. 253, the 
Circuit Court of Appeals for the Fourth Circuit held that in an action 
at law the trial judge had no power, even with the acquiescence of 
both parties, to order a trial before a spécial master, who should report 
his findings to the court, and that such mode of procédure deprived 
the parties of their jury trial. This case was referred to by Judge 
Sanford in United States v. Wells, supra, and does no more than dé- 
cide that trial by jury must be preserved. In my opinion the form of 
the présent order, just as the method of procédure under the Massa- 
chusetts statute, does essentially préserve trial by jury. 

The order to be entered should appoint Wallace Macfarlane, Esq., 
auditor, 

"to make a prcliniluary investigation as to the tacts, liear the witnesses, 
examine tlie accounts of the parties and make and file a report In the ofllce of 
the clerlv of this court, with a vlew t(j simijUtylng the issues for the jury, but 
not finaliy to détermine any of the issues in tlie action ; the final détermination 
of ail Issues of fact to be made by the jury on the trial, and the auditor to 
hâve power to compel the attendance of, and admlnister the oaths to, wit- 
nesses — the expense of the auditor, includlng the expense of a stenographer, 
to be pald by either or Iwth parties to this action, in accordance with the 
détermination of the trial judge." 

The said auditor shall separately report as to the issues of fact, the 
following matters especially : 

(1) Ail deliveries of coal alleged tO' hâve been made by the Inter- 
state Coal Company to the défendant which are not disputed by the 
défendant. 

(2) Ail payments alleged to bave been made for coal delivered by 
the Interstate Coal Company to the défendant, which are not disputed 
by the plaintiff. 

(3) Ail deliveries of coal alleged to hâve been made by the Interstate 
Coal Company to the défendant, which are disputed by the défendant, 
with his opinion as to each of such disputed items. 

(4) Ail payments alleged to bave been made by the défendant for 
coal delivered by the Interstate Coal Company to the défendant which 
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are disputed by the plaintiff, with his opinion as to each of such dis- 
putée! items. 

(5) The amount of charges for freight and demurrage which the 
défendant claims to hâve been obliged to pay for the account of the 
Interstate Coal Company, the items thereof admitted by the plaintifif 
to be chargeable, and the items in dispute, with his opinion as to each 
of such disputed items. 

(6) Ail deliveries of coal alleged to hâve been made by the Inter- 
state Coal Company to the défendant, which are claimed by the de- 
fendant to hâve differed upon analysis from the requirements of the 
city of New York, with his opinion as to each of such items. 

(7) Ail settlements claimed by the défendant to hâve been made be- 
tween the Interstate Coal Company and the défendant, whereby dé- 
ductions were allowed by the plaintiff, because the coal differed upon. 
analysis from the requirements of the city of New York, with his opin- 
ion as to each of such allowances. 

(8) The amount of coal alleged by the défendant to hâve been con- 
tracted to be sold to the défendant by the A. H. DoUard Coal Sales 
Company, and assumed to be delivered by the Interstate Coal Com- 
pany, which, when analyzed, did not conform to the requirements of 
the city of New York, and the items of damage which the défendant 
claims to hâve suffered in order to fulfill its contracts for resale to 
William Farrell & Son and Burns Bros., with his opinion as to each 
of such items. 

Judge Holt made an order much resembling the above in the case of 
Vermeule v. Reilly, supra. 



ORIGINAL SIXTEEN TO ONE MINE, Inc., v. TWENTY-ONE MINING CO. 

(two cases). 

(District Court, N. D. Californla, S. D. Marcli 2, 1918.) 

Nos. 292-E, 16001-L. 

1. Tkiai, ©=340(1) — Verdict — Cobbection by Court. 

A fedei-al court cannot look to the testlniony for the purpose of cor- 
recting a faulty verdict, even though there Is no dispute over tlie facts. 

2. New Triai, <S=9 — Defective Verdict — New Teial as to Singmî Issue. 

A fédéral court has power to grant a new trial as to a single Issue In 
the case, and such procédure is proper, where the jury has found generally 
for plaintiff, but failcd to flnd his damages, although shown by undisputed 
évidence. 

3. Mines and Minerals <S=>ù1(3) — Mining Claims — Right to Follow Vein 

CONTINUITY OF VeIN. 

A segment of an ore vein, eommencing 15 or more feet below where the 
vein apexing in coniplainant's clalm tennlnated in a fault, held a con- 
tinuation of the same vein, wliich complainanf was entltled to follow in 
its dip through the side Unes Into defendant's adjoining claim. 

At Law and in Equity. Action and suit by the Original Sixteen 
to One Mine, Incorporated, against the Twenty-One Mining Com- 

<g33por otlier caees see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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pany. New trial granted in law action as to one issue. Decree for 
complainant in equity suit. 

See, also, 153 C. C. A. 142, 240 Fed. 106. 

William E. Colby, Grant H. Smith, and John S- Partridge, ail of 
San Francisco, Cal., for plaintiff. 

Frank R. Wehe and Bert Schlesinger, both of San Francisco, Cal., 
and Lynden Bowring, of Los Angeles, Cal., for défendant. 

RUDKIN, District Judge. The plaintiff in the law action is the 
owner and in the possession of the Sixteen to One quartz mine or 
Iode mining claim in the AUeghany mining district in the state of 
California. The défendant is the owner and in the possession of the 
Belmont, Valentine and Tightner extension mining claims, adjoin- 
ing the Sixteen to One claim on the east. The complaint allèges 
that there exists within the Sixteen to One claim a Iode or vein of 
rock in place, carrying gold and other valuable minerais; that such 
vein on its strike or course traverses the claim from end to end; that 
the top or apex of the vein lies wholly within the side lines of the 
claim ; that on its downward course or dip the vein départs from the 
perpendicular and passes out through the easterly side line of the claim 
into and beneath the surface of the adjoining claims owned by the 
défendant, and into and beneath the surface of another claim owned 
by third persons, who are not parties to the action. The complaint 
then avers that the défendant entered upon this vein between planes 
drawn vertically downv/ard through the end lines of the Sixteen to 
One claim, and removed ore therefrom of a value in excess of $100,- 
000, for which sum the plaintiff demands judgment. 

The answer in effect dénies the title of the plaintiff, and by cross- 
complaint the défendant asserts title in itself, and avers that the 
plaintiff removed ore from the vein to the value of $125,000, for 
which sum it demands judgment. 

The issues thus presented were tried before a jury. Ail testimony 
offered at the trial related to the title or ownership of the vein un- 
der the extralateral right statute, aside from a brief statement fur- 
nished by each of the parties showing the amount of gold extracted 
from the vein and the cost of mining, transporting, and reducing the 
ore. The charge of the court on the question of title or ownership 
was not excepted to by either party, and there is no claim of error in 
that regard at this time. On the question of measure of damages 
the court instructed the jury as follows: 

"If the plaintiff is entitled to recover, the mea.sure of damages vvill dépend 
upon the nature of the trespass. If the trespass was a willful one, that Is, 
if the ore was tali:en recklessly, willfully, or intentionally by the défendant, 
or by any person under contract \vith the défendant, then the plaintiff is en- 
titled to recover the fuU value of the ore, without déduction for the labor per- 
formed by the trespasser." 

"If, on the other haiid, you find that the trespassi vi'as the resuit of inad- 
vertence or mistake, the value of the property when flrst taken must govern, or 
If the conversion sued for was af ter value had been added to It by the work 
of the trespasser, he should be credited with this addition." 
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Again : 

"The measure of daniixKt.?, as I hâve said, as against a wilKul trespnsser, 
Is tlie full value of the ore Iaken; whereas, if the tres|)ass Is an iimoceiit 
one, the measure of damag(^ is the value of flie ore In place, or the value oi. 
the ore after its vemoval less the actual co.st of niiuing, transporting, and 
reducing the ore." 

Under thèse instructions the jury returned the following verdict: 

"We, the jury, find lu favor of the plaintiff, and assess the daniases aiiuinst 
the défendant In the sum of .^100,000, less cost of extraction of the ore, on 
accoimt of unwillful trespass." 

The plaintiff has interposed a motion for a judgment on this ver- 
dict, either in the sum of $100,000, or for the sum of $100,000 less 
the sum of $46,315.58. It might be stated in this connection that this 
latter sum is claimed to be the cost of mining, transporting, and re- 
ducing the ore, as disclosed by the statement furnished by the défend- 
ant. The défendant, on the otlier hand, has moved to set aside the ver- 
dict and for a new trial, on the ground that the verdict is indefinite, un- 
certain, and void. 

[1] It is manifest that the plaintiff is not entitled to a judgment 
on the verdict for the sum of $100,000. The complaint alleged that 
the trespass was a willful one, and prayed damages in the sum of 
$100,000 on that basis. The jury found that the trespass was not 
willful, and therefore, under the charge of the court, there should 
hâve been deducted from the amoimt found by the jury the cost of 
mining, transporting, and reducing the ore. Nor, in my opinion, can 
the court deduct from the amount of the verdict the cost of mining, 
transporting, and reducing the ore, albeit such cost be shown by the 
admitted facts in the case. In other words, it seems that a fédéral 
court cannot look to the testimony for the ptirpose of correcting a 
faulty verdict, even though there is no dispute over the facts. 

In Hodges v. Easton, 106 U. S. 408, 1 Sup. Ct. 307, 27 L. Ed. 169, 
the facts were as follows: 

"The record States that the jury, impaneled and sworn to try fhe issues, 
'rendered a spécial verdict in answer to the questions propounded by the 
court' The questions so propounded, vi'ith the answers thereto, wore made 
the spécial verdict. The jury having heen discharged, the plaintifiCs, by 
counsel, moved for judgment upon the spécial verdict for the value of the 
wheat wrongfully coriverted by défendants, or for such damages as the 
court should adjudge, and for s\ich other and further relief as might be 
granted In the premises. On a later day the défendants moved to set aside tlie 
spécial verdict and graut a new trial, upon the ground, among others, that tho 
spécial verdict 'does not contain flndings upon the materlal issues In the case.' 
Thèse motions were heard together, and it was ordered by the court 'that tlie 
motion of défendants for a new trial be, and Is hereby, overrulod. and that 
the motion of the plaintiiïs for judgment upon the spécial vei'di<-t of the jurj', 
and facts eonceded or not disputed upon the trial, be, and Is hereby, granted.' 
The damages were assessed by the court at ifl2,554.S0, for which sum judg- 
ment was entered agaiust the défendants." 

In reversing the judgment thus entered, Judge Harlan, speaking for 
the Suprême Court, said: 

"It Is not neeessary, in this opinion, to enter upon an examination of those 
décisions, or to consider how far the local law controls in determining either 
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the esseiitial requlsites of a spécial verdict in the courts of the United States, 
or the conditions vmder whicli a judgment will be presumed to hâve been 
supported by facts other than those set ont in a spécial verdict. Tbe dltlicul- 
ty \ve bave arises from other considérations. The record discloses that the 
jury determined a part of the facts, whlle other facts, upon which the final 
judgment was reste<l, were found by tlie court to hâve been conceded or not 
dlsputed. If we should présume tliat there were ]io niaterial fucts considered 
by the court beyond tliose found In the ansv.-ers to spécial (luestions, then. as 
we hâve seen, the facts found do not authorize the judgment. If, on the other 
hand, we should adiudge it to hâve been défendants' duty to préserve the évi- 
dence in a bill of exceptions, and that, in déférence to the décisions of the 
State court, It should be presumed that the 'facts conceded or not dlsputed at 
the trial' were, in connection wlth the facts ascertalned by the jury, ample to 
support the jtidgment, we then bave a case at law, whicli the jury were 
sworn to try, determined, as to certain material facts, by the court alone, 
wlthout a wuiver of jury trial as to such facts. It was the province of the 
jury to pass upon the Issues of fact, and tlie rlght of the défendants to bave 
thls doue was secured by the Constitution of the L'nited States. They 
might bave waived that rigbt, but it could not be taken away by the court. 
Ijpon the trial, if ail the fac-ts essential to a recovery were undlsputed, or If 
they so conclusively establlshed the cause of action as to bave authorlued the 
wlthdrawal of the case altogether from the jury, by a peremptory instruction 
to ftnd for plaintiffs, it would still hâve been necessary that the jury make 
Its vei-dlet, albeit in conformity with the order of the court. The court could 
not, consistently wlth the constitutional right of trial by jury, submlt a part 
of the facts to the jury, and itself détermine tlie remainder without a walver 
by the défendants of a verdict by the jury." 

See, also, Slocum v. New York Life Insurance Co., 228 U. 3- 371, 
33 Sup. Ct. 523, 57 L. Ed. 879, Ann. Cas. 1914D, 1029. 

[2] If the jury finds in favor of the plaintiff, and there is no dis- 
pute over the amount of the recovery, it seems somewhat technical to 
deny to the court the power to supply the omission from the undis- 
puted facts, but such seems to be the law of the land. It does not 
follow from this, however, that a new trial must be granted as to 
every issue in the case. There was no uncertainty in the verdict, 
in so far as the jury found for the plaintiff, thus establishing its title 
to the vein and its right to damages. I see no reason why that issue 
should be submitted to another jury, with little likehhood that a dif- 
férent resuit would be obtained. The power of a court to grant a new 
trial as to a single issue in a case is well settled in the state of Cali- 
fornia and in the fédéral courts. San Diego Land, etc., Co. v. Neale, 
78 Cal. 63, 20 Pac. 372, 3 L. R. A. 83 ; Duff v. Duff, 101 Cal. 1, 35 
Pac. 437; Estate of Everts, 163 Cal. 449, 125 Pac. 1058; Calaf v. 
Fernandez, 239 Fed. 795, 152 C. C. A. 581. 

This case, in my opinion, peculiarly calls for the exercise of the dis- 
crétion of the court in awarding a new trial as to the single issue 
only. It was through mère inadvertence on the part of the jury that 
the case was not finally and f orever disposed of at the last trial. There 
was at no time a substantial controversy over the amount of the re- 
covery, and for reasons not disclosed by the record the plaintiff does 
not seem to be at ail concerned as to the amount of the judgment 
for damages. Possibly the défendant is so far insolvent as to render 
the judgment for damages of no avail, if it loses the mine in contro- 
versy ; but, whatever the reason, it would not be in the interest of 
justice or the exercise of a wholesome discrétion to try the case over 
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again in its entirety. The verdict will therefore be permitted to stand, 
in so far as it finds the issues in favor of the plaintiff, and a new trial 
will be awarded for the sole and only purpose of assessing the amount 
of the recovery. 

[3] The same, State of facts is presented in thè equity case. The 
relief sought is a decree quieting title in the plaintiff and awarding 
an in junction against the commission of f urther trespasses by the de- 
fendant. At the commencement of the trial of the lavv action it was 
stipulated that the equity case should be considered by the court on 
the testimony offered in the law action and such fyrther testimony 
as the parties might présent. Some further testimony has been offer- 
ed, and in addition the défendant has requested the court to appoint 
some disinterested mining engineer or engineers to examine the mines 
and the mine workings and report to the court. On the trial of the 
law action a vast amount of expert testimony was offered by the 
plaintiff, tending to show the identity of the vein from the outcrop- 
pings or apex on the surface of the Sixteen to One claim down through 
the varions workings, and perhaps an equal amount of testimony was 
offered by the défendant tending to show the contrary. The experts 
on each side consisted of geologists, mining engineers, and practical 
mining men. It is almost neediess to say that the opinions of thèse 
experts were positive and unequivocal in favor of the party who 
called them, and little would be accomplished by adding one or more 
additional experts to the long list already in the record. It was con- 
ceded throughout the trial that there is a vein on the Sixteen to One 
claim; that this vein dips in an easterly direction at an angle of 45 
or 50 degrees; that the vein terminâtes at a fault at about the 200- 
foot level; and that by dropping down a distance of 15 or 20 feet at 
the shaft, and a distance of 35 or 40 feet at the northerly boundary 
of the claim, another vein is picked up, likewise terminating at a 
fault. The witnesses for the plaintiff testified that thèse two seg- 
ments were one and the same vein, while the witnesses for the de- 
fendant testified to the contrary. Their theory is that, while there are 
two segments of veins there, the upper segment of the lower vein was 
thrown up several hundred feet above the présent surface of the 
mountain and has eroded away, while the lower segment of the up- 
per vein can probably be found several hundred feet lower down, 
The jury found it much easier to join the two existing segments to- 
gether, thus making a single vein, than to speculate as to what has 
become of the two lost segments, and with that conclusion I am in 
full accord. 

A decree will therefore be entered in favor of the plaintiff in ac- 
cordance with the prayer of the bill. 
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TJNITBD STATES v. RAM CHANDRA et al. 
(District Court, N. D. Califomla, First Division. August 4, 1917.) 

Xo. 6133, 

1. Neutralitï Laws <S=>3 — Offenses. 

A single Individual may violate Criminal Code, § 13 (Comp. St. 1916, § 
10177), by provlding or preparing tlie means for a military expédition 
referred to in the statute. 

2. OoNSPiEACY <S=>28 — Setting on Foot Military Expédition. 

Tlie offense of setting on foot a military expédition against the terrltory 
of any foreign prince, etc., wltti whom tlie United States are at peace, de- 
nounced by Criminal Code, § 13 (Comp. St. 1916, § 10177), does not require 
sucli a plurality of agents that those plotting such expédition cannot be 
punished for consplracy, under section 37 (section 10201). 

3. CONSPIBACT lS=537 CONSUMMATION OF OBJECT. 

The fact that the object of a conspiracy has been accomplished is no 
défense. 

Ram Chandra and others were indicted under Criminal Code, § 37 
(Comp. St. 1916, § 10201), for conspiracy to violate section 13 (sec- 
tion 10177). On demurrers to indictment. Demurrers overruled. 

Daniel Yost, for défendants Leonheuser and Von Goltzheim. 

Geo. A. McGowan and Charles Sferlazzo, both of San Francisco, 
Cal., for défendants Ram Chandra, Godha Ram, Sundar Singh Ghalli, 
Surendra Nath Kar, Ladli Prasad Varma, and Munchi Ram. 

Geo. A. McGowan, of San Francisco, Cal., for défendant Von 
Brincken. 

A. P. Black, of San Francisco, Cal., for défendants Deinat and Elbo. 

Sullivan & Sullivan and Théo. J. Roche, of San Francisco, Cal., for 
défendants Bopp, Von Schack, Kaufmann, Rodiek, Bley, and Capelli. 

Timothy Healy, of San Francisco, Cal., for défendants Bhagwan 
Singh, Santokh Singh, Gopal Singh, Bishan Singh, Nehdan Singh, and 
Ram Singh. 

Robert M. Royce, of Oakland, Cal., for défendant Gobind Behari 
Lai. 

Bert Schlesinger and Otto Irving Wise, both of San Francisco, Cal., 
for défendants Michaels and Hart. 

Mrs. A. A. Adams, Asst. U. S. Atty., of San Francisco, Cal. 

RUDKIN, District Judge. This indictment was returned under 
section 37 of the Criminal Code (Act March 4, 1909, c. 321, 35 Stat. 
1096 [Comp. St. 1916, § 10201]), and charges a conspiracy to vio- 
late section 13 of the same Code (section 10177). The former pro- 
vides that: 

"If two or more persons conspire either to commit any offense against the 
United States, or to defraud the United States in any manner or for any 
purpose, and one or more of such parties do any act to eft'ect the object of 
the conspiracy, eaeh of the parties to such conspiracy shall be fined not more 
than ten tbousand dollars, or imprisoned not more than two years, or both." 

ig=5>For other cases see same topic & KEY-NUMBEB in ail Key-Numbered Digests & Indexes 
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The latter provides that : 

"Whoever, withiii the territory or jurlsdiction of tlie United States, bcglns, 
or sets on foot, or provides or prépares the meaiis for, any mllitarj- expédition 
or enterprise, to be carried on from thenee against tiie teiTitory or dominions 
of any foreign prince or state, or of any colony, district, or people. witli whoiti 
the L'nited States are at peace, shall he flued iiot more thau three tliousand 
dollars and iniprisoned not more than three years." 

[1,2] A number of the défendants hâve interposed demurrers to this 
indictment, but the majority of them hâve been submitted without 
argument. The demurrers argued hâve been pressed largely, if not 
solely, upon the ground that the offense denounced by section 13 neces- 
sarily and logically requires the concurrence of a pluraUty of agents for 
its consummation, and that such agents cannot be charged with con- 
spiracy to commit the offense. In other words, it is claimed that the 
indictment in substance and effect charges a conspiracy to commit a 
conspiracy which is not permissible under the law. 

This argument is based largely on the rule laid down by Wharton: 

"When to the idea of an offense plurality of agents is logically neeessary, 
conspiracy, which assumes the voluntary accession of a person to a crime of 
such a character that it is aggravated by a plurality of agents, cannot ba 
maintained. As crimes to which concert Isf neeessary (i. e., whieh cannot take 
place without concert), we may mention dueliug, bigamy, ineest, and adultery, 
to the last of which the limitation hère expressed has been speciflcally applied 
by authoritative American courts. We hare hère the well-l^nown distinction 
between concursus necessarius and concursus facultativus, in the latter ofl 
which the accession of a second agent to the olïense is an élément added to Itg 
conception, and in the former of which the participation of two agents Is es- 
sential to its conception; and from this it follows that conspiracy, the glst 
of whieh is combinatlon, added to crime, does not lie for concursus necessarius. 
In other words, when the law says: 'A combinatlon between two persons to 
effect a particular end shall be ealled, If the end be eft'ectod, by a certain name' 
— it is not lawful for the prosecution to call it by sorae other name, and 
when the law says such an offense^ — e. g., adultery — shall hâve a certain pun- 
ishraent, it is not lawful for the prosecution to évade this limitation by in- 
dicting the offense as conspiracy." Wharton's Criminal Law (lOth Ed.) § 
1339. 

But, even in the cases suggested by the author, parties who are not 
neeessary participants in the crime may be indicted for a conspiracy 
to commit the crime. 

I fail to see any analogy between the crimes of adultery, bigamy, 
ineest, dueling, or the giver and receiver of a bribe, and the crime 
denounced by section 13. Doubtless a single individual would not 
constitute a military expédition, as that term is usually defined, and 
whether a single individual in an aéroplane, armed with bombs, would 
constitute a military enterprise, as suggested by one court, I will not 
inquire. 

I see no reason, however, wdiy a single individual may not begin or 
set on foot a military expédition or enterprise, and more especially 
why a single individual may not well provide or prépare the means for 
such an expédition or enterprise. Everything must hâve a beginning, 
and this must necessarily be true, if the words "to begin or set on 
foot" hâve the broad and comprehensive meaning attributed to them 
by counsel fer the défense. They maintain that an act which would 
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tend to effect the object of a conspiracy would also constitute the be- 
ginning or setting on foot of a military expédition or enterprise. I 
doubt the soundness of this view, but I hâve no doubt that a single 
individual may violate section 13 of the Criminal Code. Thus in Wi- 
borg V. United States, 163 U. S. 632, 648, 16 Sup. Ct. 1127, 1133 (41 
h. Ed. 289) , the court said : 

"We think that it does not admit of serions (niestion that providlng or 
preparing the means of transportatlou for su(;h a niilltxirj' expédition or en- 
terprise as is referred to in the statute is one of the forms of provision or 
préparation tliereln denounced." 

Again the court said (163 U. S. 655, 16 Sup. Ct. 1135): 

"It is true that the expédition started in the Southern district of New York, 
and did not come into immédiate contact witli défendants at any jioint withln 
the .lurisdietlon of the United States, as the Horsa was a forelgn vessel; but 
the Horsa's préparation for saillng and the talàng aboard of the two boats at 
Philadelphla constituted a préparation of means for the expédition or enter- 
prise, and if défendants knew of the entei-prlse when they participated in 
such préparation, then they commltted the statutory crime upon American 
soil, and in the Eastern district of Pennsylvania, where tliey were indicted 
and tried." 

It seems manifest that thèse acts might be committed without a plu- 
rality of agents; indeed, while not controlling, it is a significant fact 
that, for upwards of 100 years Congress has employed the singular 
number in defining the crime hère denounced. I am satisfied, there- 
fore, that there is no inconsistency or repugnancy in charging a con- 
spiracy to violate section 13 of the Pénal Code. I hâve read and ex- 
amined the authorities cited by the défendants, but hâve neither the 
lime nor the disposition to review^ them at length. Suffice it to say I 
fïnd nothing in them inconsistent with the views hère expressed. 

[3] Of course, the fact that the object of the conspiracy may hâve 
been consummated, if such be the fact, is no défense. 

"Again, it is said that, if the évidence proved the petitloner guilty of a 
conspiracy, it proved him guilty of the substantlve offense. It may be that 
there has been an abuse of indictment for conspiracy, as suggested by Judge 
Holt In United States v. Klssel [G. C] 173 Fed. 823, 828; but it hardly is 
made clear to us that this is an instance. At ail events the liablUty for con- 
spiracy is not taken away by its success — that is, by the accomplishment of 
the substantive offense at which the conspiracy aims." Helke v. United States, 
227 U. S. 131, 144, 33 Sup. Ct. 226, 220 (57 L. Ed. 450, Ann. Cas. 1914C, 128). 

The demurrers are accordingly overruled. 



THE TERESA ACCAMA. 
(District Court, E. D. Virginia. December 10, 1918.) 

SaLVAGE lS=o.'iO — AmoUNT of AwAHD — ReSCTJE of StEAMSIIIP StRANDED AT Sea. 

A salvage award of $12,000 made for the rescue of a steamship, laden 
largely wlth explosives, stranded outside the A'irginla capes, off Taise 
Cape, in the winter, \-essel and cargo being valued at •'?2,000,000, and the 
service, which was efliciently performed, Including towage to a safe harbor, 
requlrlng some 24 hours. 

®=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Admiralty. Suit for salvage by the Merritt & Chapman Wreck- 
ingf & Derrick Company against the Italian steamship Teresa Accama. 
Decree for libelant. 

Hughes, Little & Seawell, of Norfolk, Va., for libelant. 
Edward R. Baird, Jr., of Norfolk, Va., for respondent. 

WADDILIy, District Judge. This is a libel to recover for salvage 
services rendered by the libelant to the respondent. The facts are 
briefly thèse: In the early morning of the 24th of January, 1918, ofï 
False Cape, some 2 miles northeast half east of the life-saving station, 
and about 20 miles south of Cape Henry, the Italian steamship Teresa 
Accama grounded about amidship, on the port side, for a space of 
about 100 feet. While there, représentatives of the life-saving station 
came aboard, and through them, communication was had with Nor- 
folk, calling for assistance for the stranded vessel. The libelant, be- 
ing advised of the wreck, immediately dispatched its tug Rescue, prop- 
erly officered, manned, and equipped, to the ship's assistance. The 
Rescue left Norfolk about 10 o'clock a. m., reached the scène of the 
stranding about 2 p. m., and after some preliminary talk between her 
officers, and those on the steamship, made fast to the vessel, and with 
considérable effort, succeeded in getting her afloat about half past 4 
o'clock that evening. 

The respondent insists that only about 45 minutes was taken in the 
effort to float the ship, while libelant says it took approximately 2 
hours. Respondent f urther claims that the vessel was not in any seri- 
ons danger, and that she was extricated from her position largely as a 
resuit of the rise of the tide, and the pumping of some 300 tons of wa- 
ter ballast overboard. After the ship was released, the Rescue towed 
her into Hampton Roads, starting about 5 a. m., reaching a place 
of anchorage in the vicinity and to the northward of Sewell's Point, 
about 10 a. m. Early the next morning, the vessel was taken to Lam- 
bert's Point, and subsequently taken to the convoy anchorage grounds 
for vessels containing explosives. 

Respondent further insists that her purpose in communicating with 
Norfolk was to secure the aid of a government vessel to assist her, 
which would be furnished at nominal cost, and that, upon the Rescue 
coming, it was allowed to make fast to the Teresa Accama upon the 
supposition that she was a government vessel, and after the ship was 
gotten off the shoal it was expressly understood that she would be 
brought into Hampton Roads f ree of charge ; the Rescue's master ex- 
plaining that the ship could not come in without a pilot, who was not 
then accessible, and would not be permitted to pass through the sub- 
marine net then closing the channel at ail, at that hour of the night, 
and that the Rescue could bring her in without delay. 

The Teresa Accama, 380 feet long, 48 feet wide, 26 feet deep, gross 
tonnage 7,500, was a large ocean-going ship, loaded in part with a 
cargo of explosives, was en route from Wilmington, Del., to Genoa, 
Italy, and went into Hampton Roads, on account of ice conditions pre- 
vailing along the coast at that time. The value of the ship and her 
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cargo is alleged to be some $2,000,000. The Rescue is a large wreck- 
ing vessel, and with her outfit, worth about $250,000. 

At the time of the service, the weather was good, sea sniooth, and 
wind blowing a moderate breeze from the south. No spécial danger 
was incurred by the salvors, or the salved property, in making f ast to 
and securing the release of the ship. The work was intelligently and 
expeditiously performed. The position of the ship was not one of 
extrême péril, but of considérable danger, having regard to the char- 
acter of the coast, the size of the ship, the depth of water, and the 
nearness of the vessel to the shore, especially in case of a change of 
wind to the eastward, or of other weather conditions reasonably to 
be anticipated at that season of the year. 

The court is not inclined to accept the respondent's statement that 
the services of the Rescue were availed of because it was a government 
ship. It was not such a ship, and, on the contrary, was oue of the 
wrecking vessels of a well-known wrecking company, manned and 
operated by reputable and responsible officers, and the fact that they 
would hâve misrepresented themselves to be government officiais is 
highly improbable. That there was some understanding that the ship 
would be towed in to the Roads, and that part of the service would be 
in the nature of towage, as distinguished from the salvage service, is 
strongly supported by the testimony. The court is inclined to treat 
that part of the service, including what was donc the next day in re- 
moving the vessel from her first place of anchorage, to the safer an- 
chorage set apart for vessels carrying explosives, as a towage and not 
a salvage service. 

Just what would be a proper allowance for the entire service, taking 
into account ail the circumstances of the case, is not free from dif- 
fîculty, and, in fixing the same, the large values at stake and the dan- 
gerous position in which the respondent's ship was lying must be 
taken into account. She was en route from Wilmington, Del., to 
Hampton Roads, had encountered difficulty at the mouth of the Dela- 
ware river on account of large quantities of floating içe, and in pro- 
ceeding to Hampton Roads had passed the Virginia Capes some 20 
miles, and ran, in broad daylight, into the shoal waters ofï False Cape, 
where she went aground, and remained fast for hours, on an ex- 
posed shoal beach. Considering her value, the character of her car- 
go, and the vicissitudes of her journey thus far, the fact that she 
was promptly released, and safely gotten from the open sea into a har- 
bor of safety and refuge, without exposure from possible weather con- 
ditions of another day and night, should not be lost sight of . 

Under ail the circumstances, the court believes an award of $12,000 
is a reasonable one to make for the services rendered ; and it will be 
so ordered. 
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O'BOYLB V. NEW YORK STEAM CO. et al. 

(District Court, B. D. New York. November 15, 1918.) 

Whabves ©=20(3, 5) — TJnsafe Beeth for Disciiarging — Liability foe In- 

JUKY TO VeSSEL. 

Couslsiiee of a coal Ciirgro hcld in faiilt for injury to the boat, caused by 
glvlrig Iiei>.an unsafe bertli for disciiarging, wliere she rested on the 
bottom at low tlde; and tlie master of the boat also held négligent in 
making no effort to ascertain the deptli of water. 

In Admiralty. Suit by Joseph F. O'Boyle, owner of the boat Stella 
Murphy, against the New York Steam Company and another. Decree 
for libelant for half damages. 

MackHn, Brown & Purdy, of New York City, for Hbelant. 
Frederick E. Fishel, of New York City, for respondents. 

GARVIN, District Jtidge. A libel has been filed by the owner of 
the boat Stella Murphy against the New York Steam Company and 
the Coal & DeHvery Company, Incorporated, alleging that the Stella 
Murphy, laden witli a cargo of coal consigned to the respondents at 
Newtown Creek, arrived at the place of business of the latter on or 
about August 4, 1917; that the respondent failed to provide a proper 
and safe berth for the Stella Murpîiy ; that as a resuit she grounded 
on the falling tide and was damaged. 

The acts of négligence complained of are as follows : 

(1) In that, being the consignées of said cargo, the respondents failed and 
neglected to furnish a proper, sultable, and safe place for the libelant's boat 
to lie at upon lier arrivai at lier destination and untll lier cargo had been 
discharged. 

(2) In fumlshing for the libelant's said boat an uusuitable, unsafe, and 
improper berth, where the bottom was sloping, uneven, and of a hard sub- 
stance. 

(3) In failing to notify the libelant and those in charge of libelant's said 
boat of the dangerous and unsafe condition of the berth to which libelant's 
said boat was assigned. 

There is no real dispute as to the material facts. 

In view of the fact that no eiïort was made by the master of the 
Stella Murphy to ascertain how much water there was when he tied 
up at the respondents' wharf, it cannot be said that he was free from 
négligence. The Dave and Mose (D. C.) 49 Fed. 389. 

But the owner of the pier was under a duty to employ reasonable 
diligence to hâve the place safe and proper for the vessel to lie. Un- 
ion Ice Co. V. Crowell et ah, 55 Fed. 87, 5 C. C. A. 49. 

In the case of Nelson v. Phœnix Chemical Works, 7 Ben. 37, Fed. 
Cas. No. 10,113, the libel was dismissed; but that was not a case of 
inequality in the surface of the bottom. 

It seems to me that The Dave and Mose, supra, is controlling. There 
■will therefore be a decree for the libelant for one-half the amount of 
his damage, with order of référence to ascertain the amount. 

<g;=;jFor other cases see same topic & KBÏ-NUMBER in ail Key-Numbereci Digests & Indexes 
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FIRST XAT. BANK OF EL CENTRO v. HARPER. 

(Circuit Court of Appeals, Nlntli Circuit. December 2, 1918.) 

No. .317.5. 

BANKBUrTCY <g=>,'î0.3 (.") — VOIDABLE PrEFEUENCES PAYMENTS TO BANK. 

Evidence held to su.stain a flnding tliat orders giveii by banlvrupt, tlien 
linowu to he insolvent, to a bank wliere lie had au overdraft, were not for 
deposit in the iisual course of bu.siness, nor pursuant to prior arrange- 
ment, but on expriws understanding that they should be applied on tlie 
overdraft, and oonstituted a voidable préférence. 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of California; Oscar A. Trip- 
pet, Judge. 

Action by W. F. Harper, trustée in bankruptcy of H. G. Faubion, 
against the First National Bank of El Centro. Judgment for plain- 
tiff, and défendant brings error. Affirmed. 

The défendant in error, the trustée of the estate of H. G. Faubion, who 
was adjudged a banlirupt upon an involuntary pétition liled Octol)er 11, 19i;{, 
brousrht this action against the plaintiff in error to recover $12,728 as a 
voidable préférence. On and prior to September 1, 1913, one H. F. Davis, con- 
ducting a creamery business under the name of II. F. Davis Creamery Com- 
pany, was dolng his banking business wlth the plaintiff in error, hereinafter 
called the bank. He would purchase cream from ranehers, and from it 
make butter at El Centro, and consign the butter principally to Barber & 
Thompson, of Los Angeles. His property, consisting of the creamery, some 
automobiles, and other personal property, was covered by a mortgage to 
the bank for the sum of $2,000. For the cream which the creamery purchased 
from farmers it issued pay checks payable the lOth of eaeh month. The mer- 
chants who purchased the butter did not always remit prior to that date, and 
the creamery was allowed to overdraw its account at the bank to meet Its 
pay checks to farmers due on the lOth. This process was repeated eacli 
month. 

About September 1, 1913, Davis sold the creamery to the bankrupt. The 
bankrupt paid Davis .$7,500 and assumed ail the outstanding liabilities. The 
$7,500 which Davis received was the money then due from Barber & Thomp- 
son for butter which Davis had sold them, but for which the ranehers who 
had furnished the cream had not been paid. On September 4, 1913, there 
was a balance in tlie bank of $53.75. About that time the bankrupt applied 
to the bank for continued crédit upon the same terms as those previously given 
to Davis. Between that date aud September 10 he drew pay checks to 
farmers aggregating over $12,000. On September 15 and 29, 1913, the bank- 
rupt gave to the bank orders on Barber & Thompson and the Crescent Cream- 
ery Company, at Los Angeles, to which the bankrupt had transferred the busi- 
ness which had been formerly conducted with the Barber & Thompson 
Company. The Crescent Creamery Comjjany, nixin such order, paid to the 
bank, September 29, .?4,000, which was placed to the crédit of the bankrupt, 
and reduced his overdraft to the amount of $4,1.33.17. The overdraft was 
thereafter increased by checks until October 5, when the bank received from 
the Crescent Creamery Company $4,904.49 and from Barber & Thompson 
$1,546.73 on the orders previously given by the bankrupt to the bank, leaving 
a balance in the bank of $200.07, which was subsequeutiy paid to the trustée 
in bankruptcy. 

It was the contention of the défendant in error that ail payments made to 
the bank upon orders given by the bankrupt subséquent to September 18, 
1913, were transfers made by the bankrupt as préférences, and received by 
the bank as such. It was the contention of the bank that it did ail its busi- 

<S=5Por other cases sec same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
254 F.— 41 
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ness wïth the bankrupt In due course of business, that 11 had a lien upon ail 
the moneys deposited by tbe bankrupt or received from orGers which he gave, 
and that it had the right to set offl and apply the same upon the bankrupt's 
overdrafts. The court submitted to the jury the question whether the bank- 
rupt was insolvent at the time when he ruade any transfer to the bank, and 
whether the transfer enabled the bank to obtain a greater percentage oï 
Its debts than any other creditor of the same class, and whether at the time 
of the transfer the banki-upt had reasonable cause to believe that the same 
would effect a préférence. 

The jury retumed a verdict for the défendant in error for the sum of 
$6,045.50, having found that said transfers from tho Crescent Creamery Com- 
pany and tlie Barber & Thompson Company created préférences. 

L,ynn Helm, of Los Angeles, Cal., and Phil D. Swing, of El Cen- 
tre, Cal., for plaintiff in error. 

Dan V. Noland and Walter B. Kibbey, both of El Centro, Cal., 
and Duke Stone and H. E. Wassell, both of Los Angeles, Cal., for 
défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
assignment of error upon which the bank relies is the déniai of its mo- 
tion, made at the close of the case, for an instructed verdict in its 
favor. It cites New York County Bank v. Massey, 192 U. S. 138, 
24 Sup. Ct. 199, 48 L. Ed. 380, in which it was held that the balance 
of a bank account at the time of filing the pétition is a debt due to 
the bankrupt from' the bank, and that in the absence of f raud or col- 
lusion between the bankrupt and the bank, with a view of creating 
a preferential transfer, the bank need not surrender such balance, 
but it may set it off against notes of the bankrupt held by it. In the 
opinion the court said : 

"It is true that the findings oC fact in this case establish that at the time 
thèse deposlts were made the assets of the depositors were considerably less 
than their liabilities, and that they weve iusoh'ent; but there is nothing in 
the findings to show that the déposât created other than the ordinary rela- 
tion between the banlc and its depositor. The check of the depositor was 
honored after this deposit was made, and for aught that ap])ears Stege Bros, 
mlght bave required the amount of the entire account without objection from 
the bank, notwltlistandlng their financial condition." 

Again, the court said : 

"As we bave seen, a deposit of money to one's crédit in a bank does not 
operate to diminish the estate of the depositor, for, when lie parts with the 
money, he créâtes at the same time, on the part of the bank, an obligation 
to pay the amount of the deposit as soon as the depositor may see fit to draw 
a check against It. It is not .a transfer of property as a payment, pledge, 
mortgage, gift, or security." 

Among other cases cited for the bank are Continental Trust Ce. 
V. Chi. Title Co., 229 U. S. 435, 33 Sup. Ct. 829, 57 L. Ed. 1268, and 
Studley V. Boylston Bank, 229 U. S- 523, 33 Sup. Ct. 806, 57 L. Ed. 
1313. In the first of those cases the court said that it was the main 
purpose of Bankruptcy Act July 1, 1898, c. 541, section 68b, 30 Stat. 
565 (Comp. St. § 9652), to prevent debtors of the bank from acquiring 
claims against the bankrupt for use by way of set-oiï and réduction 
of their indebtedness to the estate. Said the court: 
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"There Is no question of the solvency of Prince when he deposited tlie 
money to seeure the certificates, and wliat was done was not the acquisition 
of a claim against Prince with a view to settinjf It otC against the bank's 
indebtedness on tlie certificates, but was tlie satisfaction, without diminution 
of the estate of the bankruiit, of possible claims of others who, in the event 
of Prinœ's default, would liave been entitled to the deposlts represented by 
the certificates. We do not thinls such transaction cornes withiu the lan- 
guage or reason of section C8b." 

In the second case the court said: 

"There is nothing in tlie statute which deprives a banl<, with whom an In- 
solvent is doing business, of the rights of any otlier créditer taliing money 
witliout reasonable cause to believe that a préférence will resuit from the 
payment." 

In that case the référée had f ound as a f act that the bank had no rea- 
sonable cause to believe that a préférence would resuit. The court 
further said: 

"The money so deposited was the proceeds of the sale of tickets to a large 
party of round the world tourists, and was put in bank, not for the purpose of 
preferring it, but In the expoctation of being used for carryihg on the 
business in the future as in the past. Indeed, the payments were made 
with the statement that the company would expect the bank to discount other 
notes. We find nothing in the record to indicate that the deposits were 
made for the purpose of enabling the bank to seeure a préférence by the 
exercise of the rlght of set-off." 

But we find in the présent case évidence which, if credited by the 
jury, was sufïicient to distinguish the case from the cases so cited, 
and to justify the trial court in denying the motion for an instructed 
verdict. There was évidence: That on September 15 the bankrupt 
went to his attorney and told him he was unable to run the business 
any further. That he and his attorney then went to the office of 
Wachtel, the cashier of the bank, to whom the attorney repeated 
what the bankrupt had said, and further stated that the bankrupt had 
asked him (the attorney) to file a voluntary pétition in bankruptcy for 
him. That Wachtel then requested that the bankrupt give an order 
on Barber & Thompson for the proceeds of the butter that was being 
shipped to Los Angeles, and said that the bank would try to carry 
the business along. That the order was thereafter given. That about 
the 28th or 29th of September the bankrupt and his attorney again 
went to Wachtel and the attorney stated to Wachtel that the bank- 
rupt had renewed his request that he file a pétition in bankruptcy. 
That his business was bankrupt. That the pay roll for help would 
come due the Ist of October, amounting to $2,000, and that the 
bankrupt had stated that Wachtel refused to pay any more advanc- 
es to the creamery patrons because the overdraft had grown to 
such an extent that he did not feel it safe. That Wachtel replied, 
"This business is insolvent, and I cannot advance any more mon- 
ey," to which the attorney answered: "You are between the devil 
and the deep sea. The pay roll will be due hère on the Ist. They 
hâve got a large overdraft at the bank. If you commence a suit against 
the business to recover your overdraft, thèse laborers, whose accounts 
hâve not been paid, amounting to nearly $2,000, will be preferred 
claims, and you would hâve it to pay anyway, and if you don't advance 
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the money on the pay roll on the Ist, when their wages are due, we 
will close the business up, and they will be preferred claims anyway." 
That Wachtel said that he would advance enough more money to take 
care of the pay roll as it came due on the Ist, "provided you will 
give me another order for ail of the proceeds of the business on the 
Crescent Creamery Company to whom you are now sending butter " 
That the bankrupt agreed and the ordei' was given. That at that time 
the bank knew that the bankrupt was owing $20,000 to ranchers 
who had furnished cream. 

The cashier, testifying as to the method of doing business with the 
creamery under the Davis management, stated that the overdraft 
would occur generally from the lOth of the month to a few days 
there following, and would be paid by deposits of checks which the 
creamery received for the sale of the butter, but that upon receiving 
the orders from the bankrupt on Barber & Thompson and the Cres- 
cent Creamery Company, an officer of the bank immediately went 
to Los Angeles (200 miles away), and received the money directiy 
from those companies, although the bank thereafter crediteçl the same 
upon its books as deposits by the bankrupt. When asked by the court 
if the orders on Barber & Thompson and on the Crescent Creamery 
Company were given for the purpose of depositing the money to his 
account, the bankrupt answered that it was to secure the bank for 
its overdraft, but that it was put into his deposit account. 

This is not a case where there was a previous agreement between 
a bank and a depositor that the latter should assign accounts to the 
bank for collection to pay overdrafts as they might occur, for the court 
below instructed the jury that, if an assignment of accounts was ef- 
fected prior to the overdraft of September 18 of $12,928.09, the plain- 
tiff was not entitled to recover any sum from the bank, but that, if 
there was no assignment before September 18, the jury should take 
into considération whether such an assignment was then a préférence, 
and, if they found that it was, the bank would not hâve the right to 
apply any of the proceeds of such assignment on the overdraft. The 
jury hâve found by their verdict that there was no such prior assign- 
ment. Nor is this a case where there is absence of évidence to show 
that the moneys so coUected by the bank were deposits created oth- 
erwise than in the ordinary relation between a bank and its depositor. 
Hère there was évidence that the accounts were assigned and the pro- 
ceeds were received by the bank, not in the usual course of banking 
business, but with the spécifie understanding that they were to be ap- 
phed to the réduction of the overdraft. In Traders' Bank v. Campbell, 
14 Wall. 87, 20 h. Ed. 832, the depositor gave his bank a check for 
the balance of his account, which the bank applied to his indebtedness. 
It was the contention of the bank in that case that, as it had a right 
to set off its claim against the deposit, it was immaterial that the same 
thing was accomplished by the check. But the court held that the 
transaction was a payment, and not a set-ofï, since both the parties 
thereto knew of the depositor's insolvency and that the payment was 
a préférence. That ruling was foUowed in In re Starkweather & 
Albert (D. C.) 206 Fed. 797, and of similar import are In re National 
Lumber Co., 212 Fed. 928, 129 C. C. A. 448; KnoU v. Commercial 
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Trust Co., 249 Pa. 197, 94 Atl. 750, L. R. A. 1916A, 683, Ann. Cas. 
1916C, 988; Johnson v. Gratiot County Bank, 193 Mich. 452, 160 
K. W. 544; National City lîank v. liotchkiss, 231 U. S. 50, 34 Sup. 
Ct. 20. 58 T.. Ed. 115; Mechanics' Bank v. Ernst, 231 U. S. 60, 34 
Sup. Ct. 22, 58 h. Ed. 121 ; Ernst v. Mechanics '& Metals Nat. Bank, 
201 Fed. 664, 120 C. C. A. 92. 

The bank asserts that there is no évidence of the amount of the 
bankrupt's estate, and that therefore there is absence of proof that 
the transfers to the bank enabled it to obtain a greater percentage 
of its debt than any other créditer of the same class will receive. But 
such proof was unnecessary, in view of the undenied allégation of 
the complaint that the assets of the estate are not sufficient, including 
the sum of $12,728, the amount sought to be recovered in the action, 
to satisfy the claims of the creditors of the bankrupt. There was 
proof, however, that the bankrupt had no money or assets when he 
went into the business ; that he diverted from the assets which he 
purchased $7,500 to pay Davis ; that the creamery plant and personal 
property which he bought was worth $6,000 or $7,000, on which the 
bank held a mortgage for $2,000, and that on the mortgage the bank 
subsequently acquired the property ; that claims against the estate 
aggregating $6,574.13 had been presented and allowed, and claims 
aggregating $10,798.23 had been presented and not yet allowed. This 
showing was clearly sufficient. 

The judgment is affirmed. 
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In re MORRIS. 

(Circuit Court of Appeals, Eislith Circuit. October 14, 1918.) 

No. W,. 

1. Bankrl'ptcy <S=3200(3) — Prefeee.\ce — TvAndlord's Attaciiment for Rent. 

An attachment for rent, riglit to \vlii(;li is given by Rev. St. Mo. 1909, 
§ 7S96, but which, under section 7897, must be followed by détermination 
of the riglits of the parties by proceeding in court, and then by exécution, 
is not tiie eciulvalent of a conimon-law distress for rent, and so does 
not give the landlord's claim a prtîference, but, being within four 
nionths of pétition in involuntary banl;ruptey, is void under Bank- 
ruptcy Act, § C7f (Comp. St. 191G, § 9651). 

2. Bankruptcy ©=3444 — Pétition to Revise — Contentions Available— Re- 

spon dents. 

Insistence of respondeiits, on pétition of trustée in bankruptcy to re- 
vise order of District Court giving préférence to their claim, tliereby re- 
verslng order of référée, tliat tlie bankruptcy proceedings were not ad- 
versary, cannot be considered, not Ijciiig covered by certifleate of référée 
or order on review. 

Pétition to Revise Order of the District Court of the United States 
for the Western District of Missouri; Arba S. Van Valkenburgh, 
Judge. 

In the matter of Sarah Morris, bankrupt. Pétition by Joseph M. 
Jones, trustée, to revise the order of the District Court, on review, 

<g=For other cases see same topio & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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reversing the order of the référée allowing the claim of Alfred Ford 
and another as a gênerai claim only. Pétition sustained, with direc- 
tions. 

I. J. Ringolsky, of Kansas City, Mo. (M. L,. Friedman, of Kansas 
City, Mo., on the brief), for petitioner. 

Frank Titus, of Kansas City, Mo., for respondents. 

Before HOOK, CARLAND, and STONE, Circuit Judges. 

STONE, Circuit Judge. This is a pétition by a trustée in bankrupt- 
cy to revise an order of the District Court giving préférence to re- 
spondents' claim, thereby overruling and reversing the order of the 
référée, which had denied such préférence and allowed it as a gênerai 
claim only. 

The claim in question was for rent of a store building where the 
bankrupt was conducting a mercantile business in Kansas City, Mo. 
Before the involuntary pétition in bankruptcy was filed, the respond- 
ents secured, in accordance with the Missouri statutes, an attachment 
levy by the state sheriff, who took possession of the chattels in ques- 
tion, a part of the stock in trade. Later they were delivered by him, 
under an order of the United States District Court, to the receiver 
appointed in this bankruptcy proceeding. Respondents presented and 
prayed for an allowance of their claim as a preferred claim, which 
préférence was denied by the référée, and upon a pétition for review 
allowed by the District Court. There are only two points properly 
before the court under this pétition to revise : Respondents' claim 
that petitioner is not an interested party, entitled to a revision péti- 
tion under the bankruptcy statute ; and petitioner's claim that the préf- 
érence was improperly allowed by the trial court. 

The petitioner is the trustée of the estate, and as such is repré- 
sentative of the estate, and interested in the allowances of claims and 
préférences. It is part of his duty to see that the assets are properly 
distributed among the creditors who file claims therefor. This com- 
prehends the matter of allowance of claims, which naturally includes 
the allowance of préférences. 

[1] The theory upon which the trial court allowed the préférence 
was that, under the Missouri statute, an attachment for unpaid rent 
was the équivalent of a distress for rent, where the levy of the at- 
tachment perfected an existing inchoate lien, which did not require 
a judicial proceeding to make it effective. The petitioner contends that 
the attachment for rent authorized by the Missouri statute (herein- 
after set out) is in no sensé analogous to distress for rent, but is mere- 
ly the création of an additional ground for attachment, requiring a 
judicial proceeding to make its lien effective. As such he contends 
it is avoided by the Bankruptcy Act of July 1, 1898 (30 Stat. 564, 
c. 541), section 67f of which déclares: 

"That ail levies, judgments, attachments, or otlier liens obtained through 
légal procecdings against a persoii . who is lusolvent, at any time within four 
months prlor to the flllng of a pétition in l)ankruptcy against him, shall be 
deemed niill and void in case he is adjudged a bankrupt. * » * " Compiled 
Statutes 1016, § 9G51. 
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The common-law distress for rent vvas a product of early feudal 
tenure. It is generally regarded as one of those instances in which 
the right or remedy, however it may be classified, was in the hands 
of the party, without the necessity of judicial aid. It may be that 
absolute accuracy would avoid this statement ; however, if any ju- 
dicial action was necessary to initiate or perfect the early distress, 
it belonged, not to royal tribunals, but to manorial courts, which meant, 
of course, the court of the lord who was enforcing the distress. His- 
tory of English Law, by Pollock & Maitland, vol. 1, p. 589, and vol- 
ume 2, p. 576. 

Broadly defined, common-law distress allowed the landlord to go 
upon the demised premises and seize anything he might there find, 
irrespective of its ownership, and hold the same without sale or us- 
age as a gage until the rental was paid. Interesting discussion of 
this remedy may be found in History of English Law, by Pollock & 
Maitland, vol. 1, pp. 353-355, 589, and volume 2, pp. 117, 130, 575- 
578; also in 16 R. C. L. 1003. Breaches of the peace were liable 
to occur in the enforcement of this summary method. To prevent 
such, in most, if not ail, jurisdictions where distress is substantially 
preserved to-day, there are statutes providing that the seizure shall 
be by some officiai. Statutes hâve to an extent also altered the com- 
mon-law distress in certain respects — such as limiting seizure to the 
property of the tenant, permitting seizure of such property away from 
the demised premises, and allowing sale of the property to satisfy the 
demand. But none of thèse statutes has annihilatcd the fundamental 
characteristic of distress, to wit, that the landlord .shall, directly or 
indirectly, seize and control the gage without aid of judicial pro- 
ceedings to establish his right. 

The common-law distress for rent has never been countenanced in 
Missouri (Crocker v. Mann, 3 Mo. 472, 26 Am. Dec. 684), and, so 
far as we hâve been able to find, no statutory substitute therefor has 
been employed, except in some very early statutes applying to partic- 
ular communities, where a "distress warrant" was for a time author- 
ized (Quinnett v. Washington, 10 Mo. 53), but is no longer permitted. 
There are statutes giving liens upon crops and nursery stock grown on 
demised premises. R. S. Mo. 1909, §§ 7888, 7902. In other instances 
the landlord has been put to statutory actions for rent (Crocker v. 
Mann, 3 Mo. 472, 475), or for speedy possession of the premises (R. 
S. Mo. 1909, § 7904; Welch v. Ashby, 88 Mo. App. 400, 404). In 
aid of rent recovery, an attachment is allowed where the actions 
of the tenant are such as to justify the belief that the collection of 
the rent will be endangered, hindered, or delayed, or where the vmpaid 
rent is overdue and demand has been made therefor. R. S. Mo. 1909, 
§ 7896. The sections referring to attachment are as follows: 

"Sec. 7896. Attachment for Rent will JAc, When — IJow Obiained. — Any 
person wlio shall be liable to pay rent, whether the same be duc or not, or 
whether the same be payable In moiiey or olher thing, if the rent l>e due withln 
one year thereafter, .shall be liable to attachment for such rent, in the fol- 
lowing instances: First, when he intends to remove his property from the 
leased or rented premises; s(>cond, when he is removing bis property from 
the leased or rented premises; third, when he has, withiii tliirty days, re- 
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nioved liis property from the leased or rented preniises; fourth, when lie shall 
in any inanner dispoise of the erop, or any part tliereof, growu on the leased or 
rented premises, so as to endanger, hlnder or delay the collection of the rent ; 
tifth, when he shall attempt to dispose of the crop, or any part thercof, grown 
on the leased or rented premises, so as to endanger, hinder or delay the col- 
lection of the rent; sixth, when the rent is due and unpaid, atter deinand 
thereof : Provided, if such tenant be absent from sueh leased premises, demand 
may be made of the person occupying the same. The i>ei»on to whoui ihe 
rent is owing, or hisi agent, may, before a justice or the clerk of a court of 
record having jurlsdictlon of actions, by atta<;hment in ordlnary cases, of the 
county in whlch the premises lie, niaUe an aflidavlt of one or more of the fore- 
going grounds of attachment, and that he believes unless an attachment issue 
plaintifE will lose his rent; and upon the filing of such atildavit, together with 
a statement of plaintiff's cause of action, such offlcer shall issue an attacluuent 
for the rent against the Personal property, induding the crops grown ou the 
leased premises, but no such attachment shall issue until the plaintif!: lias 
given bond, executed by himself or by some responsible person for him, as 
principal, in double the amount sued for, with good security, to the défendant 
to indemnify him if it appear that the attachment has been wrongfully ob- 
tained: Provided, if any person shall buy any crop grown on demised premises 
upon which any rent is uiipald, and such purchaser has knowledge of the fact 
that such crop was grown on demised premises, lie shall be liable in an action 
for the value thereof, to any i^arty entitled thereto, or may be subject to gar- 
ulshment at law in any suit against the tenant for the recovery of the rent. 

"Sec. 7897. Proceoûings, Same as ^¥hat. — Proceedings on ail attachments 
Issued under this ehapter shall be the same as provided by law in case of 
sults by attachment. * * * 

"Sec. 7902. What Property Exempt From Rent. — Property exempt from ex- 
écution shall be also exempt from attachment for rent, except the crop growu 
on the demised premises on which the rent clalmed is due." 

In our judgment thèse sections of the statute (sections 7896 and 
7897) were not intended to and do not create any hen, nor recognize 
the existence of any inchoate Hen. They give to landlords addition- 
al grounds for attachment, which grounds are connected with the ten- 
ancy or payment of rent. It may be suggestive that the affidavit for 
attachment filed herein contains six grounds for attachment. The 
first three are under the gênerai statute (R. S. Mo. 1909, § 2294); 
the other three under the landlord section (section 7896, supra). Such 
an attachment must take the course of any ordinary attachment suit 
under the statutes (R. S. Mo. 1909, §§ 2294-2359, 7897), and merely 
serves to sequester and control in tlie custody of the court the means 
of satisfying any judgment later secured upon the merits. There is 
no right of sale of the levied property until after a détermination of 
the rights of the parties by a court in a légal proceeding, and then only 
upon exécution (R. S. Mo. 1909, § 2351), and only such property as 
is subject to exécution is liable to attachment for rent, except crops 
grown upon the premises (section 7902, supra). 

This case is distinguishable from Henderson v. Mayer, 225 U. S. 
631, 32 Sup. Ct. 699, 56 L. Ed. 1233, In re West Side Paper Co., 162 
Fed. 110, 89 C. C. A. 110, 15 Ann. Cas. 384, Id. (D._C.) 159 Fed. 241, 
Austin V. O'Reilly, 2 Woods, 670, Fed. Cas. No. 665, and In re Mor- 
ris, 159 Fed. 591, relied upon by the trial court; also from In re Mock 
(D. C.) 228 Fed. 95, In re City Drug Store (D. C.) 224 Fed. 133, In 
re Floyd Scott Co. (D. C.) 224 Fed. 987, In re Place (D. C.) 224 Fed. 
779, 785, and In re Printograph Co. (D. C). 210 Fed. 567, 569, cited 
by respondents. The Henderson Case dealt with a Georgia statute 
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expressly (225 U. S. 638, 639, 32 Sup. Ct. 701, 56 L. Ed. 1233) es- 
tablishing "liens in favor of landlords," and giving them "power to 
distrain for rent as soon as same is due." Under such proceeding: 

"Tbe shpi'iff was not requiroxl to return it to any court, and no judiclal 
hearing oi- uctiou was necossary to aiitliorize hiiii to soll for the purpose of 
realiziijg fuuds wlth whlcli to pay Ihe rent. Such a lien \va.s not created by 
a judgment nor 'obtained througli légal proceediugs.' " 

In re West Side Paper Co. is a case purely of distress under the 
Pennsylvania law, where, as said by the court (162 Fed. 112, 89 C. 
C. A. 112, 15 Ann. Cas. 384) : 

"No suit or proceeding at law, whethor in personam or in rem, in the proper 
sensé of those words, was necessary for the assertion of this right. It belongs 
to that small eategory of personal rlgbt.s, the assertion of which bas always 
been independent of légal procédure, of which the right to abate a nuisance, 
under certain circumstances, and the right to distrain cattle damage feasant, 
are examples." 

Austin V. O'Reilly is also an instance of distress under a Missis- 
sippi statute ; the court saying ; 

"In Missis.sippi, it i.s true, the landlord is obliged to .sue out an attachment 
for the purpose of effecting a distress for rent; but when the attachment 
is sued out, iiis rights are the same in effect as those of the landlord at com- 
mon law. That tbey are founded on and grow out of those rights is évi- 
dent froni the faet that he is not compelled to pursue his clalm to judgment 
like other creditors. Tlie attachment in his case is in the nature of an exécu- 
tion ; or, more properly speaking, of a distress." 

In re Morris is of doubtful application, but at most is merely an 
application of the Pennsylvania statute discussed in Re West Side 
Paper Co., supra. 

The Mock, City Drug Store, and Printograph Cases were on the 
district, and dealt, respectively, with the Pennsylvania, Georgia, and 
Mississippi laws discussed above. We think the Place and Floyd 
Scott Cases inapplicable. 

[2] An insistence of respondents that the bankruptcy proceedings 
v^'ere not adversary cannot be considered, because, among other rea- 
sons, not covered by the certification of the référée or the order on 
review. 

The pétition for revision is sustained, with directions to the trial 
court to revise its order allowing respondents' claim as a préférence 
into an allowance as a gênerai claim against the bankrupt. 
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PENN DEVELOPMENT CO. v. STONER et al. 

(Circuit Court of Appeals, Ninth Circuit. December 2, 1918.) 

No. 3107. 

MOKTGAGBa iS=362 — CoT.I.tlSIVE FORECLOSURK — RtOIITS OF A'ENDOB. 

A corporation, whicli purcliased oil property at trustee's sale under a 
mortpage, pursuant to contract witli auotlun- corporation wliieh had 
bought the property and assumcd tlie mortsase. held, under the contra et, 
to hâve only a lien as l)etween the two corporations, leaving the property 
equitably that of the original purchasor aud subject to foreclosure for 
its default in payments. 

Appealfrom the District Court of the United States for the South- 
ern Division of the Southern District of California; Oscar A. Trip- 
pet, Judge. 

Suit by C. E. Stoner and others, directors and trustées of the 
Ventura-California Oil Company, against the Penn Development 
Companj'- and others. Decree for complainants, from which défend- 
ant Penn Development Company appeals. Afifirmed. 

The amended bill, upon which this suit was tried and decided in the 
court below, first alleged that the complninant, Ventura-California Oil Com- 
pany, a California corporation, was the owner and in possession of certain 
specifically deseribed oil lands, situated in Ventura county, containing in 
tlie aggregate 569.54 acres, together with the oil wells thereon and the Per- 
sonal property connected therewlth ; that the défendants to the suit claimed 
sonie interest in the property, which clnim was without the basis of any 
rlght; and for a second cause of suit the bill alleged, among other things, in 
substance that on the 22d of July, 1913, the complainant and the défendant 
Stephen W. Dorsey entered Into a contract by which the complainant agreed 
to sell and the said Dorsey to buy ail of the said property, the considération 
therefor to he, accordlng to the allégations of the bill, as follows : 

"The défendant Dorsey agreed to transfer and assign, withln 30 days of 
the date of said agreement, 11,000 shares of the capital stock of the Pacific 
Petroleum Company, one of said défendants, of the par value of $110,000, 
and $25,000 par value of flrst mortgage bonds of said Pacific Petroleum Com- 
pany, secured by a mortgage on said property and other property in said 
State [of California] and to pay in cash $15,000 on or before November 1, 
1913, and said Dorsey also assumed and agreed to pay an indebtedness reprc- 
sented by notes secured by a trust deed then existing against said property, 
made to and held by the Citizens' Trust & Savings Bank, as trustée, which 
notes had been executed to Benson Investment Company, a corporation, on 
February 19, 1913, and by It assigned to certain indivlduals residing in 
England. That the total amount of the issue of said notes secured by said 
trust deed made to said Citizens' Trust i& Savings Bank was the sum of 
$50,000, but at the time when the said agreement was entered into the total 
amount unpuid thereon was the sum of ,$25,000, and interest at the rate of 
6 per cent, for about three montlis, and that the assumption of said lien, and 
tlie payment thereof accordlng to the terms of said notes and trust deed, 
was a part of the considération for the purchase of said property on the 
part of said Dorsey." 

The bill further alleged that Dorsey assigned the contract of purchase to 
the Pacific Petroleum Company, luider whicli the latter entered Into posses- 
•sion of the property, and that in and by the assignnient that company "agreed 
to perform ail the covenants on the part of said Dorsey contained in said 
contract to be performed, and assumed and agreed to pay ail the payments 
provided therein, and to pay and satisfy the indebtedness secured by the 
trust deed to the Cîtizens' Trust & Savings Bank." 

<g::3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The bill further alleged that subsequently the défendant Penn Develop- 
ment Company entered into an agreement wlth the Pacific Petroieum Com- 
pany, by which it obtained some interest in the property, and that the in- 
dividnal défendants liliewise oblained some interest thei-eln, ail of which 
interests so obtained were subject to the rights and interests of the com- 
plainaiit ; that neither of the défendants paid to the complalnant the $15,000 
due on or before November 1, 1913, under the Dorsey contract, nor hâve tney 
transferred or caused to be transferred the $25,000 par value of flrst mortgage 
bonds of the Pacific Petroleum Company, as required by the Dorsey con- 
tract, by reason of which failure each of the défendants forfeited ail right 
to any of tbe property. 

The answer of the Penn Development Company, whlle admitting that it 
had not paid to the complainant "the sum of $15,000, nor transferred nor 
caused to be transferred the particular mortgage bonds" referred to in the 
bill, denied that it was at any tlme legally or equitably required to make 
such payment or such tran&fer of bonds, and among other things alleged that 
on Mareh 11, 1914, it purehased and acquired for a valuable considération 
ail of the property described in the bill, o£ which it bas ever since been in 
continuons possession and its owner in fee. 

The answer of the Pacific Petroleum Company denied that the complaln- 
ant is, or at any time since March 11, 1914, bas been, the owner of, or had any 
interest in, any of the property referred to, and alleged that ever since 
the day last mentioned the Penn Development Company has been its owner 
in fee. It also denied that the two défendant corporations ever entered into 
any agreement by which the Penn Development Company obtained any inter- 
est in the real property described in the bill, and denied that any interest 
ever acquired by the latter company was taken subject to any right of the 
complainant, and denied that the $15,000 referred to in the bill was not paid. 
The answer of the Pacific r*6troleum Company admitted the nondelivery of 
the $25,000 par value bonds, in respect to which it alleged that it "duly 
authorized the issuance of bonds, including said bonds for plaintifC ; that ten>- 
porary receipts for such- bonds were executed by this défendant, and de- 
livered to and aceepted by plaintifC; that tliis défendant has been hlndered 
and delayed in the actual issuance and delivery of its bonds by the refusai 
of the trustée agreed upon to act, by litigation, and by other unforeseen events, 
but that this défendant Intends in good faith to exécute and deliver its said 
bonds to plaintifC as agreed, and that plaintifC has not been prejudiced or 
damaged by such delay in the issuance and delivery of said bonds" ; and in 
addition to varions other déniais the Pacific l'etroleum Company pleaded a 
judgment entered in the superior wurt of the county of Los Angeles, rendered 
in its favor against the Penn Development Company for $350,000, besides 
costs. 

On the trial it was stipulated that the judgment so pleaded was in fact 
rendered on or about November 8, 1914, in an action brought by the Pe- 
troleum Company against the Penn Company for a breach of the aforesaid 
contract between those parties, and it was further stipulated that in Feb- 
ruary, 1913, the title to the property in coutroversy was in the Ventura Caii- 
fornia Oil Company. 

Théodore Martin and William H. Cochran, both of Los Angeles, 
Cal., for appellant. 

Tanner, Odell, Odell & Taft, Peyton H. Moore, and Porter & 
Sutton, ail of lyos Angeles, Cal., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). The suit 
was commenced in one of the superior courts of the state, from which 
it was transferred to the court below on motion of the défendants 
thereto. The complainant, being the owner of the lands involved, on 
which oil was then being produced, and of the appurtenant property. 
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had executed a trust deed covering it to the Citizens' Trust & Sav- 
ings Bank of Los Angeles to secure certain of its indebtedness, on 
which there remained unpaid $25,000, with certain interest thereon. 
One Stephen W. Dorsey, owner of a majority of the stock of the 
Pacific Petroleum Company, a corporation, then entered into a contract 
with the complainant, by which the latter agreed to sell, and he to buy, 
ail of the said property, the considération therefor being his assump- 
tion of and agreement to pay the indebtedness to the bank, $15,000 
in cash on or before November 1, 1913, $25,000 par value of first 
mortgage bonds of the said Pacific Petroleum Company, and 11,000 
shares of its stock, of the par value of $110,000, and ail taxes upon 
the property accruing subséquent to the fiscal year 1912-1913 — the 
contract expressly providing that Dorsey should enter into possession 
of the property, and hâve the right to operate the wells thereon and 
to drill other wells, and to extract and sell the oil there from, during 
his performance of the contract, and that, in the event of the breach 
by him of any of the provisions of the agreement, the complainant 
should hâve the right to foreclose the contract, in which event Dor- 
sey should forfeit any money, bonds, or stock theretofore paid by 
him, and surrender possession of the premises. The contract fur- 
ther provided that it should bind the successors and assigns of the 
respective parties, and that upon full performance of its provisions by 
Dorsey the complainant would exécute to him or to his assigns a 
conveyance of the title to the property. 

Two days after the contract was executed Dorsey executed to the 
Pacific Petroleum Company an assignment of the contract, conclud- 
ing with the clause, "Subject to ail the conditions contained in said 
agreement upon the part of the party of the first part herein to be 
performed and which the party of the second part herein agrées to 
perform," which assignment does not appear to bave been signed by 
the assignée. The answer, however, of the Pacific Petroleum Com- 
pany, as well as other portions of the record, abundantly show that 
such assignment was accepted by that company, and that it delivered 
to the complainant, in pursuance of its contract with Dorsey, the 11,- 
000 shares of the stock of the said Pacific Petroleum Company stip- 
ulated for, and denied that it had not paid the $15,000 in cash as pro- 
vided for by the contract, and, while admitting the nondelivery of 
the $25,000 par value bonds of the Petroleum Company, set up that 
instead thereof it had delivered, and the complainant had accepted, 
"temporary receipts," and what is designated in other portions of the 
record as "intérim bonds." 

The record shows that, the interest on the $25,000 remaining of the 
indebtedness to the Citizens' Trust & Savings Bank not having been 
paid when due, the trustée advertised the property in ciuestion for 
sale, pursuant to the provisions of the trust deed securing the said 
indebtedness, designating March 11, 1914, as the time when it would 
ofifer at public sale ail of the said property in satisfaction of the lien 
thereon secured by the trust deed. Neither Dorsey nor the Pacific 
Petroleum Company, the majority of the stock of which, as bas been 
said, he owned, and who with said company owned or claimed to own 
various leasehold interests in other oil-bearing lands in California, 
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being able to pay the indebtedness against the property hère in ques- 
tion, Dorsey went East in the endeavor to raise the necessary money, 
resultîng in the incorporation of the appellant Penn Development Com- 
pany, and in the exécution February 17, 1914, of a contract between 
that Company and the Pacific Petroleum Company, which, after re- 
citing that — 

"Wliereas, Stephen W. Dorsey Is the ownor of a majority of the capital 
stock of the l'aciflc Petrolonm Company ; and 

"Whereas, the said Pacific Petroleum Company is under contract to pur- 
chasc, In fee simple, certain oil properties in the state of California, and is 
the holder of certain leaseliold interests in other oil properties in California ; 
and 

"Whereas, the Pacific Petroleum Company has heretoforc, under date of 
July 24, 1!)13, cxocuted its mortsafîe or deed of trust to secure certain bonds 
upon the said property when aequired ; and 

"Whereas, certain certlflcates hâve been issued by the Pacific Petroleum 
Company, agreeln^ to deliver bonds if and when issued; and 

"Whereas, certain of the agreed purcliase priée has not been paid on certain 
of tlie properties under contract of purchase as aforesaid ; and 

"■Whereas, certain underlying mortgages assumcd by the Pacific Petroleum 
Company hâve not been paid ; and 

"Whereas, the Pacific l'etroleiun Company is indebted to various parties, 
and is without means to pay said indebtwlness ; and 

"Whereas, the Pacific Petroletmi Company is desirous of entering into an 
agreement under which its property may be, to sueli extent as may be 
found possible, preserved, upon the tenus and conditions set forth in this 
agreement ; and 

"Whereas, the property known as the Ventura-California property Is 
about to be sold in proceedings under a trust deed" 

- — expressly provided, among other things, as follows : 

"First, The Penn Development Company agrées to purchase at a sum not 
exceeding tliirty thousand dollars (i<30,000), at the forthcoming trustee's 
sale, the title in fee simple of the Ventura-California property [speciflcally 
describing the property in question]" — the Penn Development Company "to 
take tltle to the same in fee simple absolutely without conditions or trust: 
relations of any kind whatsoever, excopt the Penn Development Company 
shall forthwith enter into an option in tlie forin attached liereto as Exhibit A. 

"Second. The Penn Development Company agrées, to advance for the pur- 
pose of the préservation of the assets of the Pacific Petroleum Company the 
additional sum of thirty thousand dollars (•'f:^O.()0<J) over and above the suini 
paid for acquiring the aforesaid \-entura-California property, which said 
sum shall be used and applied" to various specified puifioses relating to the 
leasehold interests that hâve been reforred to, and including "tlie payment 
for labor and other claims against the Pacific Petroleum Company," aggregat- 
Ing $6,500, and "$4,000 to be expended upon the cementing, redrilling, and 
bringing into opération of the two existing wells on the Ventura-California 
projierty. * * * 

"Fourth. The Pacific Petroleum Company hereby transfers, sets over, and 
assigns to the Penn Development Company ail its riglit, title, and interest 
of every kind and description in and to ail the oil to be derived from the 
opération of ail the properties owned or leased by it, or held by it under 
contract, to be held by the Penn Development Company, in trust" (a) to pay 
certain specified expenses ; (b) "to retain the monthly sum of two thousand 
flve hundred dollars ($2,500) for the period of four (4) months from tho 
date liereof, and thereafter to retain the monthly sum of flve thousand dol- 
lars ($5,000) until ail the money advanced for the benefit of the Pacifie Pe- 
troleum Company shall hâve been paid to the Penn Development Company, 
or until such further period as shall be sutficient to pay to tlie Penn Develop- 
ment Company the amount to be paid under the option hereto attached as 
Exhibit A for the Ventura-California property ; (c) the balance to be used 
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for the purposes of the Pacific Petroleum Company for the liquidation of 
the items named in paragrapti 2 hereof, as the said Dorsey from tlme to tlme 
shall détermine, and upon the property of the Pacific Petroleum Company as 
the said Dorsey and eounsel for the Penn Development Company shall dé- 
termine. * * * 

"Sixth. In the event ofi the failure of the Penn Development Company be- 
comlng the purchaser at the sale of the Ventura -Callfomla property after a 
bid of not exceedlng thirty thousand dollars («30,000), no obligation shall 
exist upon the Penn Development Company to carry ont any part of thls 
agreement, but this agreement shall reraain in full force and effect for the 
beneflt of the Penn Development Company until the retum to it of ail sums 
theretofore advanced, together with ail expenses incurred, and a eounsel fee 
to eounsel for the Penn Development Company." 

And by the seventh paragraph of this contract the Pacific Petro- 
leum Company covenanted, among other things : 

"That upon the payment of not exceeding ?,3O,O0O the tltle in fee simple may 
and shall be purehased by the Penn Development Company of the Ventura- 
Oalifornia property on March 11, 1914, or on any adjournment thereof," and 
"that Uiere are two wells on the "Ventura Californla property, that the same 
were oil-producing wells until September, 1913, and that the same can be and 
will be brouglit into opération by the expenditure estlmated not to exceed 
four thousand dollars ($4,000)." 

The Exhibit A referred to in the contract between thèse two cor- 
porations, and thereby made part thereof, is an exclusive option giv- 
en by the Penn Development Company to the Pacific Petroleum' Com- 
pany to purchase the property hère in question "at any time within 
three years for the sum of two hundred thousand ($200,000) in cash, 
and upon the further delivery to the Penn Development Company of 
25 per cent, of ail the capital stock issued and outstanding issued by 
the Pacific Petroleum Company or by its successor, less only" (a) 
such stock as should remain in the treasury or be issued pending the 
exercise of the option with the approval of eounsel for the Penn De- 
velopment Company for development or financing purposes ; (b) such 
stock as should be issued and delivered for the funding of indebted- 
ness of the corporation; (c) such stock as should be issued and de- 
livered for "the payment in part purchase to other than the said 
Stephen W. Dorsey, for the part payment of the properties acquir- 
ed by the Pacific Petroleum Company." And as conditions précèd- 
ent to its exercise, the option expressly provided the f ollowing : 

"(1) Ail outstanding bonds or agreements to receive bonds shall be can- 
celed by the Pacifie Petrolemn Company and i>referred stock issued thei-efor 
to an amount not to exceed $000,000. 

"(2) Such amount of the preferred stock as shall be agreed upon by Dorsey 
and the eounsel for the Penn Development Company shall be left in the 
treasury of the company for sale for development purposes, and not less 
than one-third of the capital stock shall be left in the ti'easury for develop- 
ment purposes. 

*'(3) There shall be subtracted from the purchase price under this option: 

"(a) Twice such sum as shall comprise the différence between the amount 
advanced by the Penn Development Company and one hundred thousand dol- 
lars ($100,000) ; 

"(b) Such sums as shall hâve been received by the Penn Development Conv 
pany under the opération of subdivision (b) of paragraph 4 of a certain 
agreement made and entered into between the Pacific Petroleum Company 
and the Penn Development Company, and dated the 17th day of February, 
1914. 
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"(4) The Pacific Petroleum Company shall at tlie option of the sald Stephen 
W. Dorsey hâve the right to sell ail of its assets for cash or other securities 
for such sum or sums as shall In the opinion of the said Stephen W. Dorsey 
and counsel for the Penii Development Company not he équivalent to less 
than the total sum of two million dollars (ip2,00<),000). Should such sale be 
made, one-half of the sum to be paid to the Penn Development Company 
under the terms of thls option shall be subtracted from the 25 per cent, to be 
received under the terms of this option by the Penn Development Company 
out of the proceeds of such sale. 

"(5) Should the Pacific Petroleum Company in its discrétion after the re- 
payment of the amount due to the Penn Development Company for advances 
cease the payment to the Penn Development Company is authorized to retain 
under subdivision (b) of paragraph 4 of a certain a^reement made and 
entered into between tlie l'aciflc Petroleum Company and the Penn Develop- 
ment Company, and dated thei 17th day of February, 1914, this option shall 
forthwith terniinate and expire." 

The record shows that, in pursuance of the foregoing agreements 
between the parties mentioned, the Penn Development Company, 
through its attorney, purchased at the sale of the trustée bank on 
March 11, 1914, the properties in question, for $30,000, and received 
from such trustée a deed therefor, thereby acquiring the légal title 
to the property of the complainant without the payment to it of 
the considération specified in the agreement between it and Dorsey, 
whose rights passed to and whose obligations were assumed by the 
Pacific Petroleum Company, which company, the record further 
shows, for breach of the foregoing obligations of the présent appel- 
lant, recovered judgment against it in the sum of $325,000, which, 
80 far as appears, is still in force. 

As a matter of course, ail of the instruments referred to must be 
read and considered together, and, so read, and considered, we think 
it clear that the claim of the appellant to ownership in f ee of the prop- 
erty in question, by virtue of the deed from the trustée bank, as 
against the successors in interest of the Ventura-California Oil Com- 
pany, cannot be sustained. The contract between the Pacific Petro- 
leum Company and the Penn Development Company not only express- 
ly recognized the existence of the contract between the complainant 
and Dorsey, and the assignment by the latter to the Petroleum Com- 
pany, and its assumption of Dorsey's obligations, but a number of 
the provisions of the contract between the Petroleum and Penn com- 
panies, as well as the oral testimony in the case, clearly show that 
both of those companies, not only knew that the Penn Company 
bought and received the title to the complainant's property through 
the sale of it by the trustée bank because of the failure of the Petro- 
leum Company to perform the obligations of Dorsey which it had 
assumed, but also well knew from unmistakable provisions of the con- 
tract between the Petroleum and Penn Companies that the latter took 
the légal title to the property hère involved as part security for the 
various sum of money it agreed to advance in and about the develop- 
ment and opération of this particular property, as well as other prop- 
erty referred to in the contracts. Beyond question, equity regards the 
conveyance of the complainant's property by the trustée bank to the 
Penn Development Company as a mortgage as between the latter and 
the Pacific Petroleum Company, leaving the property therein de- 
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scribed subject to foreclosure for default in the payment therefor 
whicH both of those companies by their agreements had assumed. 
Thèse views are given substantial effect by the judgment of the court 
below, and in principle are well supported by the décisions of the 
Suprême Court of Cahfornia, hère apphcable, in the cases of Keller 
V. Lewis, 53 Cal. 118; S. P. R. R. Co. v. Allen, 112 Cal. 455, 44 Pac. 
796; Longmaid v. Coulter, 123 Cal. 208, 55 Pac. 791; Odd Fellows 
Savings Bank v. Brander, 124 Cal. 257, 56 Pac. 1109. 
The judgment is affirmed. 



TJNITED STATES v. REDONDO DEVET.OPMJÎNT CO. 
(Circuit Court of Appeals, Blghth Circuit. November 18, 1918.) 

No. 5035. 

1. BOUNDARIES <g=s3(l) SURVEYS — RULES FOB CONSTRUCTION. 

The gênerai rule of precedence of proofs for determining disputed 
boundaries is: First, natural monuments; second, artifieial marks; 
third, courses and distances ; and, last, récitals of quantity ; but the rule 
is not imperative, and Is adaptable to eircurastances. 

2. BorrNDABiEs <S=33(9) — Stjbvey — Call for Quantity — Acreage. 

Where persons entitled under a treaty to sélect certain lands out of the 
public domain underfook to locate nearly 10(),0OO acres of land, and tUe 
sélection and location were made specittcally to comprise that acreage, 
held, tliat the calls for Quantity will prevall over the marks, etc., of 
contract surveyors employed by the Surveyor General ; it being apparent 
from the lield notes that such surveyors did not actually run the exteiior 
Unes of the location. 

3. Constitutional Law ig=>68(l) — Political Questions — Judioial Power — 

Sueveys. 

The making and correction of surveys of public lands belong to the 
political department of the government, and the courts should not attenipt 
to détermine, in a suit by the United States against a patentée of public 
land, that a prlvate survey is correct, though the court may adjudge a 
survey made to be incorrect. 

4. Public Lands ®=28 — Resurveys. 

The erroneous refusai of the Land Oflice to make a resurvey of a loca- 
tion of public lands based upon a misconception of the patentée'» rights 
does not preclude a resurvey ; the refusai not operating as a permanent 
bar. 

Appeal from the District Court of the United States for the District 
of New Miexico ; John C. Pollock, Judge. 

Suit by the United States against the Redondo Development Com- 
pany, which sought affirmative relief. From the decree, the United 
States appeals. Modified, and, as modifîed, affirmed. 

J. O. Seth, Asst. U. S. Atty., of Santa Fé, N. M. (Summers Burk- 
hart, U. S. Atty., of Albuquerque, N. M., on the brief), for the United 
States. 

George S. Klock and Alonzo B. McMillen, both of Albuquerque, 
N. M., for appellee. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

<g:»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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HOOK, Circuit Judge. This is a suit by the United States to en- 
join the Redondo Development Company from fencing and cutting 
timber from a tract of land in New ]\Iexico known as "Baca Location 
No. 1," outside the exterior boundaries thereof as estabhshed by the 
officiai government survey and marked upon the ground by the sur- 
veyors. The défendant affirmatively sought a judicial confirmation of 
its boundary claim. Upon final hearing the trial court held that the 
true boundaries were delineated in the field notes and plat of the sur- 
vey officially reported, were not correctly marked upon the ground, 
and that the fencing of the défendant was upon the right lines. It dis- 
missed the complaint of the government but retained jurisdiction of 
the cause for further orders if défendant was interfered with. The 
government appealed. 

The Baca floats, locations, or grants as variously called, are five 
in number, and their history may be found in Shaw v. Kellogg, 170 
U. S. 312, 18 Sup. Ct. 632, 42 L. Ed. 1050, involving No. 4, and Lane 
V. Watts, 234 U. S. 525, 34 Sup. Ct. 965, 58 L. Ed. 1440, and 235 U. 
S. 17, 35 Sup. Ct. 3, 59 L. Ed. 104, involving No. 3. See, also, Maese 
V. Herman, 183 U. S. 572, 22 Sup. Ct. 91, 46 L. Ed. 335. Only so 
much will be recited as is necessary to exhibit the présent controversy. 
By Act June 21, 1860, c. 167, 12 Stat. 71, and proceedings under it, 
the heirs of Luis Maria Baca were entitled to sélect from the vacant, 
nonmineral, public lands in the then territory of New Mexico an ag- 
gregate of 496,446.90 acres in not more than five square tracts or 
bodies. In December, 1860, they made sélection No. 1, to contain one- 
fifth of the quantity, or 99,289.39 acres, and located it by describing 
a point, definitely determinable by référence to section, township, and 
range of a distant government survey, "as a common center, and ex- 
tending north, south, east, and west a sufficient distance to embrace 
the area last above mentioned, and that the boundaries of said location 
shall conform to the cardinal points of the compass." A few days 
later the surveyor gênerai of New Mexico, being duly authorized, cer- 
tified that he approved and had located the sélection. His certificate 
recited the quantity and the description furnished by the heirs. The 
Commissioner of the General Land Office approved the sélection. 
A survey was necessary to segregate the lands from the public domain. 
Lane v. Watts, supra. 

In 1876 the Commissioner of the General Land Office directed the 
surveyor gênerai to make survey in accordance with the sélection and 
location. Following the practice which obtained in those days, the 
surveyor gênerai contracted with a firm of surveyors to do the work, 
and in June, 1876, they returned field notes and plat showing a survey 
in exact accordance with the sélection and location; that is to say, of 
a tract of land in square form containing the number of acres men- 
tioned and with boundaries on the cardinal points of the compass 
equidistant from the center designated. The survey as reported was 
approved by the officiais of the Department of the Interior. The lands 
in the location and the surrounding country were wild, mountainous, 
and principally in forest, unsettled in 1860 and ever since. In Oc- 
tober, 1909, the défendant purchased the location, relying solely upon 
254 F.— 42 
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the field notes and plat for its boundaries and contents. In proceeding 
to inclose it, it was discovered that the marks upon the ground of the 
survey of 1876 were grossly inaccurate. Defendant's pétition for a 
resurvey was denied by the Commissioner of the General L,and Office, 
and on appeal by the Secretary of the Interior. In 1910 it caused a 
private survey to be made on the lines shown by the field notes and 
plat of 1876, and commenced the érection of fences. This suit by the 
government followed. 

The field notes and plat of the survey of 1876 conformed to the 
sélection and location and embraced the quantity of land intended to 
be confirmed to the locators. But it clearly appears that the surveyors 
practiced a gross fraud in that part of their duty which consisted in 
marking the boundary lines upon the ground. A tracing of the lines 
according to such of their marks and monuments as could be found 
disclosed a shortage in the required area of nearly 10,000 acres. In 
ver y few, if any, instances vfeve the marks and monuments at the 
places indicated in their report, and for long distances none whatever 
were found. It is quite apparent that a considérable part of the ex- 
terior lines was not traversed at ail by the surveyors. They reported 
a completion of their work in about one-sixth of the time reasonably 
necessary for a faithful performance by the force they employed ; their 
contract rate of compensation was by the mile. We think that their 
marking of the lines upon the ground was fully discredited. To sus- 
tain them it is necessary that the intent of the government and the Baca 
heirs and the field notes and plat reported by the surveyors be put 
aside. The case is not one of mère déviation from mathematical ac- 
curacy, but one in which a part of what is comprised in the term 
"survey" may be said not to hâve been performed. 

[1, 2] The government con tends that the tracks of the original sur- 
veyors so far as they are discoverable upon the ground must prevail 
over the calls and distances of the field notes and plat notwithstanding 
their apparent inaccuracy and the great discrepancy in the area. The 
gênerai order of precedence of proofs for determining disputed bound- 
aries gathered from the multitude of adjudicated cases is : First, nat- 
ural monuments or objects, like nlountains, lakes, and streams; sec- 
ond, artificial marks, stakes, or other objects, made or placed by the 
hand of man, as in this case; third, courses and distances in docu- 
ments or writings prescribing or reporting the establishment of the 
lines; lastly, récitals of quantity. But the rule is not imperative. It 
proceeds upon considérations of the comparative certainty or fallibility 
of the évidences of the intention of the qualified authority, public or 
private, by which the boundary was prescribed, The rule is one of 
construction, and, like ail such rules, it is not conclusive or final, but 
is adaptable to circumstances. The intention controls when it is clear 
and manifest from ail its évidences. In Ainsa v. United States, 161 U. 
S. 208, 229, 16 Sup. Ct. 544, 552 (40 I.. Ed. 673) it was said: 

"So monuments control courses and distances, and courses and distances 
control guantity; but, wliere there is uncertainty in specifle description, tlie 
quantity named may be of décisive weight, and necessarily so if the inten- 
tion to convey only so œucli, and no more, is plain." 
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See, aiso, Ely's Adm'r v. United States, 171 U. S. 220, 234, 18 
Sup. Ct. 840, 43 L. Ed. 142 ; Reloj Cattle Co. v. United States, 184 
U. S. 624, 637, 22 Sup. Ct. 499, 46 L. Ed. 721 ; Conkling Mining Co. 
V. Mines Co., 144 C. C. A. 607, 230 Fed. 553. 

A séries of cases in this circuit involving a fraudulent government 
survey in Minnesota are particularly in point. The surveyor's report 
of the shores of a permanent lake as a boundary of surveyed tracts of 
land, officially approved and made of record, and upon which patents 
issued to innocent persons, was annuUed years afterwards as fraudu- 
lent, and a correct survey was made bythe government and judicially 
sustained. Security Land & Exploration Co. v. Burns, 193 U. S. 167, 
24 Sup. Ct. 425, 48 L. Ed. 662 ; Id., 87 Minn. 97, 91 N. W. 304, 63 
L. R. A. 157, 94 Am. St. Rep. 684; Kirwan v. Murphy, 189 U. S. 
35, 23 Sup. Ct. 599, 47 L. Ed. 698 ; Murphy v. Tanner, 100 C. C. A. 
125, 176 Fed. 537. The call of the lake as a permanent natural monu- 
ment for the boundary line gave way to distances and quantity. In 
the first of thèse cases the Suprême Court said : 

"The rule as to natural monuments is not, hovvever, absolute and Inex- 
orable. It is founded upon the presumed intention of the parties, to be 
gathered from the language contained in the grant, and upon the assump- 
tion that the description by monuments approaches accuracy within some 
reasonable distance, and places the monument somewhere near where it 
really exists." 

Again : 

"It seems plain that the Intention wns to convey no more than the number 
of acres actually surveyed and mentioned in the patents. In Alnsa v. United 
States, supra, this is deemed to be a vei-y important and sometimes a décisive 
fact." 

Thèse rules may work both ways — in favor of or against the United 
States. They are appHcable in a direct proceeding to which it is a 
party, and in which it is seeking to give effect to a fraudulent survey 
to the injury of a private person. A definite and very important fea- 
ture of Baca location No. 1 was the area. It was to contain 99,289.39 
acres of land. Quantity was a primary, not a secondary, considéra- 
tion. Moreover, it was not a largess or bounty to the Baca heirs, but 
a right founded on treaty obligations recognized by Congress, which 
thereafter no ofhcer or employé of the government could deny or im- 
pair. The sélection and location were made specifically to comprise 
the designated area, and ail the officiai actions of the Land Office, in- 
cluding the report of the survey and the approval of it, were in ac- 
cord with the right of the locators. The only thing out of harmony 
with the manifest intention of both parties as regards the quantity 
and the lines necessary to embrace it was the fraudulent conduct of 
the surveyors, which did not appear in their report. In the very na- 
ture of things, when the survey was approved in 1876, the government 
officiais acted upon the field notes and plat, which were fair on their 
face. They could not hâve known of the marks on the ground. We 
find nothing in the case warranting a holding that défendant and its 
predecessors in title acquiesced in the error or are estopped. 

[3, 4] In efïect, the decree of the trial court dismissed the govern- 
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ment's complaint, which was right ; but it also permanently establish- 
ed defendant's private survey as defining the true boundaries of the 
location. We think that in the latter particular the decree went too 
far. The making and correction of surveys of .pubhc lands belongs 
to the political department of the government. Kirwan v. Murphy, 
189 U. S. 35, 23 Sup. Ct. 599, 47 L. Ed. 698 ; Stoneroad v. Stoneroad, 
158 U. S. 240, 15 Sup. Ct. 822, 39 L. Ed. 966; Murphy v. Tanner, 
100 C. C. A. 125, 176 Fed. 537. It may well be that defendant's sur- 
vey is correct, but the exterior boundaries of its property mark also 
the limits of a large amount of contiguous land which it does not own ; 
and it is important that, while according to défendant the full measure 
of its location, the authoritative délimitation be that of the public offi- 
ciais to whom such things are committed. An erroneous refusai to 
resurvey, based upon a misconception of defendant's rights, ought not 
to operate as a permanent bar to the discharge of the duty. 

The decree should be modified, so that the dismissal of the com- 
plaint upon the merits be without préjudice to the right of the govern- 
ment to make a correct resurvey by marking the boundaries of Baca 
location No. 1 upon the ground according to the sélection and loca- 
tion, the field notes and plat of 1876, and to contain the area specified, 
and when so made to require the défendant to adjust its enclosure ac- 
cordingly. 

As so modified, the decree is affirmed. 



In re P. J. SULLIVAN CO., Inc. (two cases). 

Pétitions of CIÏY OF SYRACUSE et al. 

(Circuit Court of Appeals, Second Circuit. Koveniber 13, 1018.) 

Nos. 11, 12. 

1. CONTBACTS lS=306(?>) BdILDING CoNTKACTS CoNSTRUCTrON. 

Tliough a contraet for the installation of i^lumbing in a school building 
authorized the city, in case of the contractor's default, to take over 
the work and use materlals, held, that materials at the site must be deem- 
ed in the possession of the contracter, and until the city took over the 
sa me the contractor niight recover theni, or its creditors levy exécution 
thereon. 

2. Chattel Mobtgages <S=^li)i — Fiung— Necessitt. 

The provision, in a contraet for the installation of pUunbing In a 
city building, that the city niight take over and use tlie equipmeut at the 
site, and the contractor's assignment of the same to its surety, held to 
give the city and surety no rights, except on the theory of chattel mort- 
gages; so neither were entitled to the equipment as against creditors of 
the contractor, the contraet and assignaient not having been flled as cliat- 
tel mortgages, as required by Lien Law N. Y. § 230. 

3. PUIDGES <S=»11 DeUVERY OF POSSESSION — NeCESSITY. 

ïhough a contraet for the installation of plumbing in a municipal 
building authorized the city to take over equipment in event of the 
contractor's default, and contractor, to secure bonding company against 
loss, had assigned to it ail equipment on the site, held, that there was no 
valid pledge, which either the city or the bonding company might en- 
force ; there having been no delivery of possession, which is essential to 
a pledge. 

(gcsFor other cases see same topio & KEY-NUMBER iti ail Key-Numbered Digests & Indexes 
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4. Rakkruptct <5=3205 — Trustée- — Eioiits of. 

Uuder Bankruptcy Aet July 1, L^98, § 47a, as amended by Act June 25, 
1910, § 8 (Couip. St. § gfiol), and in view of sections 67a and 70a (5), belng 
Conip. St. §i§ 9G51, 9(J54. held, that tbe trustée of a baiiknipt eontractinjî 
Company wa.'S cntltled 1o property at site of a building, wbere contracta 
between eontractor and owner and contractor's surety, assigning to 
them materials, were not recordod, so as to be valld as chattel mortgages, 
and there was no dellvery of possession, so tliat they could be enforced 
as a pledge. 

Pétitions to Revise Orders of the District Court of the United 
States for the Northern District of New York. 

In the matter of the P. J. Sullivan Company, Incorporated, bank- 
rupt. Pétitions by the City of Syracuse and the Massachusetts Bond- 
ing & Insurance Company, and by the City of Syracuse and others, 
to revise orders of the District Court (247 Fed. 139), directing tlie 
delivery to H. A. Whiting, trustée, and Frank B. Hodges, ancillary 
receiver, of certain property. Orders affirmed. 

Costello, Burden, Cooney & Walters, of Syracuse, N. Y., for Sul- 
livan Co. 

S. F. Hancock, of Syracuse, N. Y., for city of Syracuse and com- 
missioners. 

Gannon, Spencer & Michell, of Syracuse, N. Y., for bonding 
companies. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. The first cause is a pétition by the city of 
Syracuse and the Massachusetts Bonding & Insurance Company for 
revision of an order of Judge Ray that H. A. Whiting, trustée, and 
Frank B. Hodges, ancillary receiver in bankruptcy of the P. J. Sul- 
livan Company, Incorporated, recover of the city $1,550 value of 
material belonging to the bankrupt used by it and that they are en- 
titled to certain tools and equipment in the possession of the receiv- 
er, but claimed by the bonding company. 

December 8, 1916, the Sullivan Company, a corporation of the 
State of Massachusetts, was adjudicated a bankrupt on its own péti- 
tion in the district of Massachusetts. Hcxlges was appointed ancil- 
lary receiver by the District Court for the Northern District of New 
York of the company's property in that district and Whiting was ap- 
pointed trustée in bankruptcy by the EHstrict Court for the District 
of Massachusetts. 

The case was tried summarily by consent of the parties upon a 
stipulation of facts, which is ail we shall look at in determining wheth- 
er the District Judge made any error of law. 

October 21, 1915, the bankrupt entered into a contract to do cer- 
tain plumbing in the Delavan School, belonging to the city, and the 
bonding company became surety for the faithful performance of the 
contract. To secure the bonding company against loss the bankrupt 
assigned to it ail the tools, plant, equipment, and material that was 
then or ever should be located by the bankrupt at the site of the 

^=>For other cases see eame topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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school. The bonding company did not file this assignment as a chat- 
tel mortgage and never was in possession of anything on the site. 

In the contract with the city it was provided that in case the bank- 
rupt abandoned the contract the city might after three days' notice 
in writing take over the work and use the plant, materials and equip- 
ment at the site in so doing. If the work were completed at more 
than the contract price the bankrupt was to pay the différence to 
the city and if at less the city was to pay the différence to the bank- 
rupt. This contract was not filed as a chattel mortgage. 

[1] The évidence of abandonment of the contract by the bankrupt 
was its adjudication. Some time thereafter the city gave three days' 
notice in writing of its intention to complète the work, took posses- 
sion of the materials, valued at $1,550, and used the equipment at 
the site in doing so. The city paid nothing for either and completed 
the work at a loss. We regard the material and equipment at the 
site as in the possession of the bankrupt for the performance of the 
work and not as delivered to the city and we think that before the 
city actually took possession the bankrupt could hâve removed the 
material and equipment or could hâve sold it and that its creditors 
could hâve levied exécution upon it. 

[2] The city can only recover on the theory that it has a chattel 
mortgage or that it was pledgee of the property in question. There 
can be no claim as for a chattel mortgage because there was no fil- 
ing nor any deliverv of possession as required by Lien Law N. Y. 
(Consol. Laws, c. 33), § 230: 

"Chattel Mortgages to he Filed. — Every mortgage or conveyanee intended 
to operate as a mortgage of goods and chattels or of any canal boat, steam 
tiig, scow or other eraft, or the appurtenances thereto, navigating the canals 
of the State, which Is not accompanied by an Immédiate delivery, and fol- 
lowed by an actual and continned change of possession of the things mort- 
gaged. is absolutely void as against the creditors of the mortgagor, and as 
agalnst subscxjiient pnrehasers and mortgagees In good faith, unless the 
mortgage, or a true copy tliereof, is flled as direeted in this article. This 
article shall not apply to agreements creating liens upon merchandise or the 
proceeds tliereof for the purpose of securing the repayment of loans or ad- 
vances made or to be made upon the security of said merchandise and the 
payment of commissions or other charges provided for by sucli agreement, 
where the conditions speclfled in section 45 of the Personal Property Law 
are coniplled with." 

[3] And there can be no claim of a pledge, because 'there was no 
delivery of the possession, which is essential to a pledge of chattels. 
Pledges of stock and securities stand upon a différent footing. For 
the same reasons the bonding company can claim no lien because it 
never filed its contract as a chattel mortgage and never had any pos- 
session whatever of the property. 

[4] No doubt between the parties and as against purchasers with 
notice equity would complète and perfect thèse imperfect titles to 
the after-acquired property, but it would not do so as against gên- 
erai creditors. American Can Co. v. Erie Preserving Co., 183 Fed. 
96, 105 C. C. A. 388. Or if the city and the bonding company had 
taken possession before the adjudication their claims might hâve been 
recognized and sustained. But upon adjudication the trustée, under 
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section 47a of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
557), as amended in 1910 (Act June 25, 1910, c. 412, § 8, 36 Stat. 
840 [Comp. St. § 9631]), no longer stands merely in the shoes of the 
banki'upt, but — 

"as to ail property in the custody or coming into the custody of the bank- 
ruptcy court shall be dcemed vested with ail the rlghts, remédies, and powers 
of a créditer holding a lien by légal or équitable proceedings thereon ; and 
also, as to ail property not in the custody of the bankruptcy court, shall be 
deenied vested wlth ail the rights, remédies, and powers of a judgment 
creditor holding an exécution duly returned unsatisfled." 

So under section 70a (5), being section 9654, upon adjudication the 
trustée became vested with the title of the bankrupt to property 
"which prior to the filing of the pétition he could by any means hâve 
transferred or which might bave been levied upon and sold under 
judicial process against him," and section 67a (section 9651) provides: 

"Lieiis. — a Olainis which for want of record or for other reasons would 
not hâve been valid lions as against the elaims of the creditors of the bank- 
rupt shall not be liens against his estate." 

The District Judge followed the décision of the Court of Appeals 
of New York in Titusville Iron Co. v. City of New York et al., 207 
N. Y. 203, 100 N. E. 806. In it the contract between the bankrupt 
and the board of éducation provided that in case of abandonment of 
the contract by the contractor the board might complète the work 
and use ail materials on the line of the work in so doing. After ad- 
judication the board did take and install certain boilers which were 
on the line of the work but were not there and did not belong to the 
bankrupt at the time the contract was executed. The assignée of the 
trustée in bankruptcy brought suit for conversion. The court held 
that he was entitled to recover. Judge Mayer in the case of Mid- 
town Contracting Co. (D. C.) 238 Fed. 871, reversed upon a question 
of jurisdiction in Re Southern Arizona Smelting Co., 240 Fed. 50, 
153 C. C. A. 83, followed the New York décision, and we agrée with 
the views on that point there expressed by him and by Judge Ray in 
the instant case. 

The trustée relies upon two décisions of the Circuit Court of Ap- 
peals for the Third Circuit to the contrary. Duplan Silk Co. v. 
Spencer, 115 Fed. 689, 53 C. C. A. 321, decided before the amend- 
ment of 1910 to section 47a, and In re Shelly, 242 Fed. 251, 155 C. 
C. A. 91, decided subsequently. In the first the owner made an ad- 
ditîonal advance of $15,000 to the contractor not called for by the 
contract, on the strength of the material then at the site. The court 
regarded this as a delivery of possession and spécifie appropriation 
of this property on the owner's premises to the owner for the ad- 
vance, which gave its claim priority over the rights of the trustée un- 
der sections 67a and 70a (5). In the second case the principal inquiry 
was whether the amendment of 1910 required a différent conclusion. 
The contractor in the latter case had agreed that — 

"AU work and materials dellvered on the premises to form part of the 
Works are to be considered the property of the owner, and are not to be re- 
moved without Its consent ; but the contractor shall hâve the right to remove 
ail surplus materials after the completion of the work." 
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The court reaffirmed the proposition that delivery on the premises 
of the owner by the contracter under such an agreement was a de- 
livery or quasi dehvery of possession superior to the rights of the 
trustée, even if the owner did not take actual possession until after 
adjudication. It will be seen that the provisions of the contracts 
enforced were much stronger for the owner than are those of the 
contracts in the instant case. 

Chief Judge Cullen, in refusing to follow the Duplan Silk Co. 
Case, pointed out an additional reason, viz. a différence between the 
contract in it and in the Titusville Iron Co. Case, in that in the Ti- 
tusville. Case, if the owner completed the work for less than the coti- 
tract price, the contracter was to lose the différence, which woukl 
amount to a forfeiture of unused materiaL We fail to see the im- 
portance of this considération in a case where the work was com- 
pleted at a loss and there was no forfeiture of anything. In such 
case there is no forfeiture of unused material ; ail the material being 
used in part performance of the contract. Equity might well refuse 
its help to carry out a forfeiture, and yet give it willingly to protect 
a fair claim. 

The real différence between the courts is in the view taken of the 
effect of delivery by the contracter of materials on the owner's prem- 
ises which the owner is given the right to use in completing the work. 

In the second case, of the Vocational High School, the respondents 
are the board of commissioners of Vocational High School and the 
Fidelity & Deposit Company of Maryland ; but there is no substan- 
tial différence of fact or of law between the two cases under consid- 
ération — certainly none to make the second stronger. 

The order is affirmed in each case, with costs. 



In re BROSE. 

Pétition of PJOGK. 

(Circuit Court of ApiJeals, Second Circuit. November 13, 1918.) 

No. 6. 

1. MORTGAGES I©=>199(1) EeNTS AND PROFITS — RlCUIT TO. 

Ttie gênerai rule is tliat tlie mortgagee is not entitled to rents and prof- 
its of the mortgaged premises until lie takes actual possession, or until 
possession Is talîen In liis behalf by a receiver, or until he demand.s auû 
is refused possession. 

2. Courts ®=>372i(9) — Fedkbal Courts— Wiiat Law Govekns. 

In bankruptey proeeeding arlslng In New York, where there was a 
controversy between the receiver in bankruptey and a receiver uppointed 
In a subsequently instituted action to foreclose a mortgage, the fe<leral 
court wlll follow the décisions of the state court as to the rights under 
the mortgage ; the property beIng in New York. 

3. Bankrcptcy ®=5ll6 — MoH/roAaES — -Rents and Profits — Rigut to. 

Where a New York mortgage provided that, in eveut of diefault, the 
mortgagee should hâve the rIght to enter and take possession of the 
premises and to receive the rents and profits, etc., hcld, that the mort- 

<g::3For otlier cases see same toplc & KBY-NUMBBE in ail Key-Numbered Digests &. Indexes 
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gagée was not entitled to the rents and profits until he entered Into 
possession or foreclosed the mortgage, and hence tlie receiver in bank- 
ruptcy of the niortgagor is entitled to the rents and profits coUected 
before the mortgiigee foreclosed. 

Pétition to Revise Order of the District Court o£ tiie United States 
for the Southern District of New York. 

In the matter of Anthony Brose, bankrupt. Pétition by Nathan 
Peck, as receiver in bankruptcy, to revise an order of the District 
Court directing him to pay over to a receiver in a mortgage foreclo- 
sure action rents collected, etc. Order reversed, and record remanded, 
"with directions. 

Taylor More, of New York City, for petitioner. 

Gustav Lange, Jr., of New York City (Ralph Barnett and Wallace 
A. Kroyer, both of New York City, of counsel), for respondent. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. The question which is presented by this 
case involves the right to the rents of an apartment house owned by 
the bankrupt in the city of New York, and the controversy is between 
the trustée of the bankrupt and a receiver appointed in a foreclosure 
proceeding instituted 1)y a second mortgagee, who is the petitioner. 
The petitioner's mort^pige contains the following clauses: 

"Fifth. That if default shall be made in the payment of any installment or 
the whole of the principal sum mentioned in the condition of the bond, or of 
the interest \Yhich shall accrue thereon, or any part of either, at the re- 
spective times therein spi;clfied for the payment thereof, the mortgagee shall 
hâve the right forthwitli, after any such default, to enter upon and take pos- 
session of the said mort^nged premises, and to let the said premises, and re- 
ceive the rents, Issues, and profits thereof, and to apply the saine, after pay- 
ment of ail neeessary charges and expenses, on account of the amount hereby 
secured, and said rents and profits are in the event of any such default here- 
by assigned to the mortgagee. 

"Slxth. And the mortg:i;;ee shall also be at llberty immedlately after any 
such default, upon proceedings belng commenced for the foreclosvire of this 
mortgage, to apply for ibe appointment of a receiver of the rents and profits 
of the said premises without notice, and the mortgagee shall be entitled to the 
appointment of such a reciùver as a matter of right without considération ot 
the value of the mortguged premises as security for the amounts due the 
mortgagee, or the solveucy of any person or persons liable for the payment 
of such amounts." 

It appears that the bankrupt filed a voluntary pétition in bankruptcy 
on April 30, 1917, and on May 2d there was appointed a receiver in 
bankruptcy of the assets, property, and effects of the bankrupt. The 
receiver in bankruptcy has collected the rents from the premises on 
which the petitioner he!d a second mortgage for $10,000, which mort- 
gage was long overdue, being due and payable on December 7, 1910. 
For reasons not neeessary to state the second mortgagee took no steps 
to foreclose his mortgage until November 27, 1917, when he com- 
menced an action in the Suprême Court of the state of New York 
for the county of New York and obtained the appointment of a re- 
ceiver on December 1, 1917. Then on January 2, 1918, the mortgagee 
filed a pétition in the bankruptcy court, in which he asked for an or- 
der directing that the rents collected by the receiver in bankruptcy 
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be used for payîng the taxes and assessments upon the property, as 
well as the principal and interest due under the mortgage. He aiso 
asked that future rents be payable to the receiver appointd in the fore- 
closure proceedings, and that possession of the premises be also turned 
over to that receiver. The District Judge thereupon entered an order 
directing the receiver in bankruptcy to pay over, to the receiver in 
the foreclosure action, ail of the rents which he had coUected, irre- 
spective of the time or times when such rents had been collected by 
him less his expenses and disbursements incurred in the maintenance 
of the premises, and to turn over the possession of the premises. The 
order he directed to be entered was not in accordance with the opin- 
ion which he had previously filed in the case, in which he held that the 
rents previously collected should not be turned over. The explanation 
made is that, after filing his opinion, his attention was directed to 
the case of Sullivan v. Rosson, 166 App. Div. 68, 151 N. Y. Supp. 
613, in which the Appellate Division of the Suprême Court of the 
State of New York of the First Department, in construing a similar 
mortgage, had held that the rent clause entitled the mortgagee to the 
rents upon default without entry and without the appointment of a 
receiver. In reliance upon that décision he signed the order now 
sought to be revised. 

There is no doubt what the gênerai rule is relating to clauses in a 
mortgage giving the mortgagee the right to take the rents in terms 
similar to those used in the mortgage herein involved. 

[1] It was stated by the Suprême Court in Freedman's Saving Co. 
V. Shepherd (1888) 127 U. S. 494, 502, 8_Sup. Ct. 1250, 1254 (32 L. 
Ed. 163), when Mr. Justice Harlan, writing for the court, said, cit- 
ing cases : 

"The gênerai rule is that the mortgagee is not entitled to the rents <ind 
profits of the mortgaged iiremises until he takes actual possession, or nntil 
possession is taken, in his hehalf, by a receiver, * * * or until, in proper 
form, he demands and is refusod possession." 

This gênerai rule the fédéral courts will follow, except in cases 
where it appears that the law of the state where the premises are sit- 
uated applies a différent rule. 

[2, 3] The mortgage, the meaning of which is involved hère, is a 
New York mortgage, and if the New York coi:rts hâve determined 
its meaning this court must give the same meaning to its words which 
would be given to them by the courts of that state. 

The question involved herein does not appear heretofore to hâve 
been before this court. It has, however, been before the District 
Court of the Southern District, with the resuit that conflicting déci- 
sions hâve been rendered. 

In 1907 the District Court held in In re Banner, 149 Fed. 936, that 
a provision in a mortgage, following the usual one giving the mortga- 
gee a right to a receiver of rents and profits in case of default, op- 
erated merely as a pledge of the rents, and that the pledgee was not 
entitled to them until he asserted his right in some légal form, as by 
an application for a receiver and a demand by such receiver. The 
décision was rendered by Judge Hough, then District Judge, but now 
of this court. So in 1916, in In re Israelson (D. C.) 230 Fed. 1000, 
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the question was whether under such a mortgage clause the assignment 
of rents became operative at the time of the def ault, or only upon the 
appointment of the state court receiver, and it was held by Judge 
Mayer that the clause only authorized a mortgagee to coUect the rents 
after taking possession of the property, and not while he permitted 
it to remain in the possession of the mortgagor after default. In 
1915 the question came before Judge Learned Hand in In re Jar- 
mulowsky (D. C.) 224 Fed. 141, 35 Am. Bankr. Rep. 514. A mort- 
gagee asked for an order directing a receiver in bankruptcy to pay 
to him rents which had been collected after default, but before the 
mortgagee had applied either for a foreclosure, receiver, or for a 
séquestration order ; and the receiver in bankruptcy was directed to 
pay over the rents which he had so collected. 

In ail the cases in the Southern District the principle has been con- 
ceded that the question involved arising under a New York mortgage 
should be determined in accordance with New York law. The diffi- 
culty has been to détermine what the law of that state upon the sub- 
ject is. That difficulty has now been cleared up by a récent décision 
of the New York Court of Appeals in the case of Sullivan v. Rosson, 
223 N. Y. 217, 119 N. E. 405, which reversed the décision made by the 
Appellate Division to which référence has already been made, and up- 
on which the District Judge relied. A fourth mortgage in that case 
provided that in case of default the mortgagee should hâve the right 
forthwith "to enter upon and take possession of the said mortgaged 
premises, and receive the rents, issues, and profits thereof, and apply 
the same after payment of ail necessary charges and expenses on ac- 
count of the principal and interest," etc. It also expressly gave the 
mortgagee the right upon default to hâve a receiver of the rents, is- 
sues, and profits of the mortgaged premises, with power to pay taxes 
and assessments and to keep the premises insured, and after deducting 
ail charges and expenses apply the residue of the rents to the payment 
and satisfaction of the mortgage. The plaintiflf was the owner of tliis 
fourth mortgage, and had applied for and obtained the appointment 
of a receiver in her behalf. A second mortgage on the same premises 
contained a clause providing that upon default the mortgagee should 
hâve the right forthwith to enter upon and take possession of the prem- 
ises and let the same, "and receive the rents, issues, and profits there- 
of," etc. ; and a third mortgage provided that the mortgagee should be 
entitled, in any action to foreclose, to the appointment of a receiver of 
the rents, and that "the rents and profits in the event of any default 
hereby" are assigned to the holder of the mortgage as further security 
for the payment of the indebtedness. The owner of the second and 
third mortgages had not sought to collect the rent, either by voluntary 
payment with the consent of the mortgagor or through a receiver, 
but claimed the rents in the hands of the plaintiff's receiver. The 
order appointing such receiver had never been modified or in any 
way extended for his benefit; and the court held that the holder of 
the senior mortgages was not then entitled to appropriate the pro- 
ceeds of the diligence of the junior mortgagee. The court said that 
a mortgage of real property is but a pledge of property as security 
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for a debt, and that an assignment of rent of the cliaracter above de- 
scribed is of the like cliaracter as the transfer of the real property, 
and that a mortgagee desiring to obtain such rents to apply upon 
his mortgage should actually possess himself of them or of the right 
to them through some mutual arrangement therefor, or he should 
make application to the court to hâve the receivership extended for 
his benefit. The court in its opinion refers approvingly to the dé- 
cision of the Suprême Court in Freedman's Case, supra. The case 
clearly settles the law of New York upon this subject, and establishes 
the principle that such a clause in a New York mortgage as is here-n 
involved opérâtes merely as a pledge of the rents, to which the pledgee 
does not become entitled until he asserts his right. 

In view of that décision, this court holds that the receiver in bank- 
ruptcy herein is entitled to retain in his possession ail rents due and 
collected by him prior to the time when the receiver appointed in 
the foreclosure proceedings acquired the right to possession of the 
premises by the entry of the order of his appointment on December 
10, 1917. 

The order complained of is hereby reversed, with costs, and the 
record remanded to the District Court, with directions to proceed in 
accordance with this opinion. 



THE RICHLAND QUEEN. 

KICHLAND g. S. 00. v. BUFFALO DBY DOCK CO. 

(Circuit Court of Appeals, Second Circuit. November 13, 1918.) 

No. 31. 

1. CoNTKACTS ©='212(2) — Repairs — Time. 

Under dry dock coiupany'si contract to ropair a vessel, where no time 
was specified, the repairs are to be inade witliiii a reasonable time ; and 
wliere a strilîe oceurred among the operatlves of the dock company, which 
delayed the worli:, tlie question is whetlier tlie deluy was reasonable or not, 
in view of the circuuistances at the time the contract was being performed. 

2. CoNTRACTS <s=3300(.5) — Performance — Excuse — Strikes. 

Where, aftcr a dry dock company had eontracted to repair a vessel, its 
employas demanded shorter wor]<ing hours, and stnick because their de- 
mand was refiised, held that, though the strike was not accompanied by 
violence, it was au excuse for delay in completina: the repnii's : the delay 
being reasonable in view of the strike, and tl'.ere being no différence in 
principle between peaceable and violent strikes. 

Manton, Circuit Judge, dissenting. 

Appeals from the District Court of the United States for the West- 
ern District of New York. 

Libel by the Buffalo Dry Dock Company against the steamship Rich- 
land Queen, her engines, etc., claimed by t'he Richland Steamship Com- 
pany, together with a libel by the Richland Steamship Company against 
the Buffalo Dry Dock Company. From decrees for the Dry Dock- 
Company, the Steamship Company appeals. Affirmed. 

(g::=oFor otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Thomas C. Burke, of Buffalo, N. Y., and Hoyt, Dustin, Kelley, Mc- 
Keehan & Andrews, of Cleveland, Ohio, for Buffalo 'Dry Dock Co. 

Harvey D. Goulder and Goulder, White & Garry, ail of Cleveland, 
Ohio, and Botsford, Dytle, Mitchell & Alhro, of Bufïalo, N. Y. (Thom- 
as H. Garry, of Cleveland, Ohio, and Almon W. Lytle, of Bufïalo, N. 
Y., of counsel), for Richland S. S. Co. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from a decree of Judge 
Hazel in favor of the Bufïalo Dry Dock Company for the reasonable 
cost of repairs to the steamer Richland Queen, and dismissing the 
cross-libel of the Richland Steamship Company for damages for loss 
of the use of the vessel due to unreasonable delay in making the repairs. 

September 5, 1916, the steamer was sent to the Dry Dock Company's 
yard, and remained there until December 5th. No express contract for 
the repairs was made, but the reasonable value of the use of the dry 
dock and of the repairs is admitted to hâve been $39,984.08. The 
Steamship Company, in order to get possession of its vessel, paid 
$30,0CX) to the Dry Dock Company without préjudice, and gave a stip- 
ulation for the balance, and in its cross-libel alleged that the repairs 
should hâve been completed by October 9, 1916, and that it was de- 
prived of the use of its steamer during the remainder of the season to 
November 13th, or 37 davs, at the reasonable rate of $500 a day, ag- 
gregating $18,500. 

The Dry Dock Company kept an open shop, and justified the delay 
by the fact that a strike of its workmen began October 14, 1916, with- 
out grievance or warning, which prevented by intimidation and vio- 
lence old hands and new hands from working. 

At the trial the only contention was as to the damages for delay, 
viz. whether the Steamship Company was entitled to a decree for $18,- 
500, less the unpaid balance of the Dry Dock Company's bill of $9,- 
984.08. 

The working day in the Bufïalo shipyards at the time in question was 
nine hours, with a half holiday on Saturday during the summer months, 
while some competing yards on the L,akes required a nine-hour, and 
some a ten-hour, day. 

October 14, 1916, a committee of workmen demanded of the Dry 
Dock Company an eight-hour day without réduction of pay, which 
the Company refused, and notified the men that thereafter they must 
work a straight nine-hour day for six days in the week. As a consé- 
quence 80 to 90 per cent, of the men left the yard, and although the 
Company did its best to secure an adéquate force of workmen, it was 
not abie to do so. The strike involved no violence, although picketing 
was kept up in the neighborhood of the yard, and there was much 
persuasion of both old and new hands. The men gradually came back 
between November 15th and December 2d, without any change in the 
hours of labor, and there bas been no labor trouble since that time. 

_ [1, 2] Judge Hazel was of opinion that the Dry Dock Company, in 
view of ail the circumstances, made the repairs to the steamer in a rea- 
sonable time, and was not liable under the décision of the Court of 
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Appeals of the state of New York in D., L. & W. R. R. Co. v. Bowns, 
58 N. Y. 573. In that case, however, there was an agreement to deliver 
coal within a fixed time, with an express exception of interférence by 
strikes. No time was fixed in the case under considération for making 
the repairs, so that the obligation of the Dry Dock Company was to 
make them within a reasonable time, and there was no exception of 
strikes. The question, therefore, is simply whether the delay com- 
plained of was reasonable or unreasonable, not in view of the ciraim- 
stances existing at the time the contract was made, but in view of the 
circumstances existing when the contract was being performed. Empire 
Transportation Co. v. P. & R. R. R. Co., 77 Fed. 919, 23 C. C. A. 564, 
Zi L. R. A. 623 ; Hick v. Rodoconachi, 2 Q. B. D. 626. 

The Court of Appeals of the state of New York bas held that a 
peaceable strike of the employer's servants is no défense to a claim 
for delay (Blackstock v. New York & ErieR. R. Co., 20 N. Y. 48, 
75 Am. Dec. 372), while a strike with violence is a défense (Geismer 
V. Lake Shore & M. S. Ry. Co., 102 N. Y. 563, 7 N. E. 828, 55 Am. 
Rep. 837). The employer in each of thèse cases was a common car- 
rier, but, as the recovery sought was for damages caused by delay in 
delivery, the décisions are applicable to the situation under considér- 
ation, because common carriers are not insurers of prompt delivery, 
but only liable for ordinary care and diligence. The duty is the same 
as in the présent case, viz. the performance in a reasonable time in 
view of ail the circumstances. 

We do not appreciate the distinction made in thèse cases, thinking 
that the différence between a peaceable and a violent strike as a dé- 
fense is one of degree only, a strike with violence being more likely to 
be a good défense than a peaceable strike. The question, however, in 
each case is the same, whether the conduct of the employer was rea- 
sonable. A peaceable strike upon frivolous grounds, which the em- 
ployer did ail he could to prevent, should be a défense against a claim 
for delay. On the other hand, a violent strike on justifiable grounds, 
which the employer either fomented or unreasonably resisted, ought 
to be no défense. Of course, the employer in either case could end the 
strike by surrendering. We are not disposed to differ with Judge 
Hazel's finding that the Dry Dock Company's performance was rea- 
sonable in view of the strike, 

Decree afiirmed. 

MANTON, Circuit Judge (dissenting). I dissent. About the lOth 
of September, 1916, pursuant to an oral agreement, the appellee under- 
took to make repairs to the Richland Queen which was then placed in 
its dry dock. Work was immediately commenced thereon, and in the 
ordinary course of t4ie company's business it should bave been com- 
pleted about October 24th. The repairs, however, were not completed 
until December 8, 1916. Thèse facts are admitted. No time was fixed 
for the completion of the work, and it was therefore implied that the 
work would be donc in a reasonable time. A reasonable time should 
be measured by when the work would hâve been donc, but for the 
strike herein ref erred to. On October 12th the appellee posted a notice 
for its employés as follows : 
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"Begirmlng October 14th, this yard wll work 9 hours a day. The men will 
be paid ofC at 5 o'clock, instead of at 12, as previous." 

This discontinued the half holiday on Saturday. The men rebelled, 
and did not work on the afternoon of October 14th, but returned as 
usual on Monday morning. They were met by a timekeeper, who asked 
each individual if he was ready to work the nine-hour day for six 
days of the week, and those who said they would were allowed to work ; 
the others were refused work. Eighty or 90 per cent, of the men did 
not work. A committee of the men waited upon the président of the 
Company to discuss the matter, and he took the position that he woukl 
not change his order or submit to the eight-hour working day, which 
was then demanded, and abruptjy announced there was nothing to dis- 
cuss. This was a matter of business régulation, which, concededly, he 
might décide as he did ; but the testimony indicates plainly that, prior 
to the time of the acceptance of the Richland Queen for repairs, labor 
troubles were brewing in the Dry Dock Company's yard, which were 
unknown to the owners of the Richland Queen, but which were known 
to the officers of the appellee. No mention of this fact, liowever, was 
made to the vessel's owners. 

During the time of this cessation of work, there was no violence of 
any character. The month's delay in making the repairs caused a loss 
of about $500 a day to the owners of the vessel. Judge Rogers, in 
Frankfurt-Barnett Co. v. Prym Co., Ltd., 237 Fed. 21, 150 C. C. A. 
223, L. R. A. 1918A, 602, quoting and accepting the language of the 
New York Court of Appeals in Eppens, Smith & Wiemann Co. v. 
L,ittlejohn, used this language: 

"If a contract fails to flx the exact time for dellvery, the law fixes it for the 
parties, by presmniMg tliat a reasonable time was Intended. The law was so 
declared in the Court of Apiieals of New Yorli in Kpi>ens, Smitli & Wiemann 
Co. V. Little.john, 164 N. Y. 187 [58 N. E. 1!), 52 L. B. A. 811]." 

And what is a reasonable time must be determined by what the 
parties had in mind when the contract was made, and this must be 
judged by the circumstances which surrounded the parties at the time 
the contract was made, rather than by the circumstances and conditions 
which subsequently arose, and in this connection knowledge which the 
appellee had as to its unsettled condition of labor, or the prospect of a 
strike, could not 'be locked up in the mind of the appellee, and should 
hâve been disclosed to the owners of the vessel ; for it is true that 
the owner of the vessel, without knowledge, could reasonably hâve in 
mind that the work would be donc within a reasonable time, such as 
normal conditions in the yard would permit. It was within the power 
of the appellee to disclose such information, and, indeed, to make it 
one of the conditions of accepting the work. Even where labor trouble 
is not antîcipated, such provisions are frequently put in contracts. D., 
L. & W. v. Bowns, 58 N. Y. 573. 

Judge Grosscup, in Iron Moulders' Union v. Chalmers Co., 166 Fed. 
52, 91 C. C. A. 638, 20 E. R. A. (N. S.) 315, said : 

"A strike is a cessation of worlc by employés in an effort to get for the em- 
ployés moi'e désirable terms. A lockout is a cessation of the furnishing of 
work to employés, iu an effort to get for the employer more désirable terms." 
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I think it of little importance to this case, under the proof, to dé- 
termine whether tlii.s was a strike or a lockoat. Certainly, there was 
nothing in the conduct of the employés who did not work that bordered 
npon or approached violence. I concède that there is no légal obligation 
for an employer to yield to the strikers on a matter of rate of wages 
and hoLirs of labor, but hère the contract was undertaken to be per- 
formed within a reasonable time, and the strike cannot be taken into 
considération in determining what was a reasonable time. It was well 
said in School Trustées of Trenton v. Bennett, 27 N. J. L,aw, 514, 72 
Am. Dec. 373 : 

"Wliere one of two innocent persons must sustain a loss, the law casts it 
upon liim wlio lias ajireed to sustain it, or ratlier the law leaves It wliere the 
«greenient of the parties has put it; the law will not insert, for tlie beneflt of 
one of the parties, by construction, an exception which the parties hâve not, 
either by design, or negleet, inserted in their engagement." 

Hère it was within the power of the dock company, before issuing 
the orders to the men, to finish the work upon this boat and the only 
other boat it had in its yard for repairs. It may be that as to the 
other boat it was protected by a clause which relieved it of obligation 
in the event of a strike or lockout. The law is well settled that, where 
a party by his contract créâtes a duty or charge upon himself, he is 
bound to make good notwithstanding any accident by inévitable ne- 
cessity, because he might hâve provided against it by his contract. 
School Trustées, etc., v. Bennett, supra. 

The case of D., L. & W. v. Bowns, 58 N. Y. 573, cited by the Dis- 
trict Judge, does not help the appellee. It contained a provision which 
relieved the company from responsibility in the event of strike or lock- 
out, and is not a useful authority hère. 

In Smith, etc., v. Littlejohn, supra, the contract for the sale of 
goods to be shipped from a foreign port fixed no time for the shipment. 
It was held that it must be made within a reasonable time, and what 
that is dépends upon the circumstances of the particular case, such as 
the parties may be supposed to hâve contemplated in a gênerai way 
in making the contract, and the burden was fixed upon the seller to 
show compliance, where an action was instituted to recover damages 
for the buyer's refusai to accept and pay for the goods. There the 
court said: 

"Thus the jury could find that althoiigh the plaintiff made every reasonable 
effort to ship the eoffee promptiy, and did ship It at the first opportunlty it 
could command, nevertheless the delay in the shipment was prolonged, not 
because of the conditions and circumstances of the shipping facilities them- 
selves, but because of the plaintiff's i)ersonnl inability to avail itself of theni. 
The delay was therefore um-easonuble as to the défendant, because unconi- 
monly long, and made so by the conditions peculiar to the plaintiff, and not 
to the transportation facilities. This personal disadvantage was not within 
the contemplation of the contract, and is not available to the plaintiff either 
to disprove unreasonable delay or to excuse it." 

In Blackstone v. N. Y. & Erie R. R. Co., 20 N. Y. 46, 75 Am. Dec. 
372, in a suit for damages on account of nonfulfillment of a contract 
of transportation by a common carrier, it was held that a railroad cor- 
poration was responsible for damages re=-ulting from a delay to trans- 
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port freight in the usual way, which was caused by a great number 
of its servants suddenly and wrongfully refusing to work. 

Nor do I consider the rule of the state courts différent from that of 
the fédéral court. This subject was treated in an able opinion by Judge 
Sanborn in Empire Transportation Co. v. Phila. & R. Coal & Iron Co., 
77 Fed. 919, 23 C. C. A. 564, 35 L. R. A. 623, but there the défendant 
was excused because there was violence and interférence by illégal 
methods. Hère such was not the case. 

In Brown v. Certain Tons of Coal, 34 Ked. 914, Judge Severens, 
speaking for the Circuit Court of Appeals, said : 

"It was therefore a part of this coiitraet that this iinloading should be done 
within a reasoiiable tline. It beins the diity of the consignée to uiiload this 
freight, it was his dnty to provide the faeilitles for doing so. He was bound to 
promptitude and diligence. The measure of that diligence is to be estimated 
by the urgeney of the case, by tlie circumstanees surrouiiding tlie parties, liy 
the loss and damage which would accrue to the owner of vaiuable vessels b.y 
détention during the earning season of the year : and tlie circumstanees in 
this case requirod that the consignée should exercise ijromptitude and a higli 
degree of diligence in unloading thèse vessels." 

Hardship, expense, or loss to the party performing his contract, or 
anything short of impossibility of performance, will not excuse a breach 
of the contract. In my opinion there has been a breach hère to the 
damage of the libelant, and it should hâve a decree on the cross-libel. 



THE TRANSFER NO. 17. 
(Circuit Court of Appeals, Second Circuit. November 13, 1918.) 

No. 7. 

1. Collision <g=>106 — Collision Rules — Wiiat Governs. 

A vessel coming out of her slip and maneuvering to get on her course, 
or one maneuvering to get into her slip, is not on any course, and the 
steering and sailing rules do not apply, but article 27 of the Inland Régu- 
lations (Comp. St. § 7001), wliicli i.s the spécial circumstance rule, is ap- 
plicable. 

2. Collision iS=3l06 — Lookout — Neckssitt. 

Where the master of a tug, which was maneuvering to push its 
floats up tlie river, so as to bertli theni, would hâve known of the perilous 
situation as anotlier tug was maneu\-ering in the vicinity, if proiier looli- 
out was kept, tlie first tug cannot escape liability on the ground tliat the 
master was not at fault for not sooner diseovering the situation. 

3. CoLLisiox iS=d10C — Vessel at I'ault — Ijahility. 

Ijbelaiit's tug, wliich with its tow attempted to squeeze in beliind the 
stern of a second tug. which was attempting to push her iloats up the 
river so as to bertli them, etc., lic\A at fault for the calli.sion, and the 
second. 1ug also was at fault for beginning its maneuver, witliout regard 
to tlie jn'esence of libelant's tug, wliicli could plainly be seen if lookout 
was kept. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Libel by the Lehigh Valley Transportation Company against the 
steam tug Transfer No. 17, her engines, etc., claimed by the New York, 

ig=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
254 F.— 43 
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New Haven & Hartford Railroad Company. There was a decree 
dismissing the libel, and libelant appeals. Reversed, with directions 
to reinstate the libel and enter a decree for half damages against 
the stearn tug Transfer No. 17. 

This is an appeal froiii a decree dismissing a libel of the Letiigh Valley 
Transportation Company, as owner of the tug Genevn, to recover damages 
sustained t>y the Geneva as a resuit of a collision vvhich oec-urred on Juiy 
13, 1913, in the North Eiver, off the Lehigh Valley Terminal at Jersey Oity, at 
about 4:30 a. m. 

The libelant Is a corporation organized and existing under the laws of the 
State of New Jersey, and it is conceded that the Lehigh Valley Transportation 
Company and the Lehigh Valley Railroad Company are one and the same ; 
the Raîlroad Company being the owner of the Transportation Company. 

An answer was filed by the New York, New Haven & Hartford Railroad 
Company, as claimant lof the steam tug Transfer No. 17, in which it was 
alleged that the collision and damage complalned of were not caused or con- 
trlbuted to by any fault of those in charge of Transfer No. 17, but was due 
wholly, to the fault and négligence of the tug Geneva. 

Harrington, Bigham & Englar, of New York City (T. Catesby Jones, 
of New York City, of counsel), for appellant. 

Charles M. Sheafe, Jr., of New York City, for appellee. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). [1] 
This collision occurred in daylight, when everything was in plain view, 
and there was no difïiculty in seeing. Daylight collisions do not occur 
without fault on the part of one, and sometimes of both, vessels. In 
the présent case the District Judge has found that the Geneva was at 
fault, but that Transfer No. 17 was not at fault, and on that account 
the libel was dismissed. 

This is a case of spécial circumstances under article 27 of the In- 
land Régulations (Act June 7, 1897, c. 4, § 1, 30 Stat. 102 [Comp. 
St. § 7901]), which is found in the margin.^ In the William A. Jam- 
ison, 241 Fed. 950, 154 C. C. A. 586, this court declared that a vessel 
coming out of her slip and maneuvering to get on her course, or one 
maneuvering to get into her slip, is not navigating upon any course, 
and the steering and sailing rules do not apply. In this case Transfer 
No. 17 was maneuvering to get her floats into their slip, and the Ge- 
neva, which had just corne out of a slip, was floating down with the tide 
to get into another slip, in close proximity, but had not actually begun 
the maneuver ot entering the slip. It was the duty of each of thèse 
vessels to act with prudence. And the question is: Did they do it? 

[2, 3] Transfer No. 17, with car fioat No. 48 on her port side and 
car fioat No. 39 on her starboard side, arrived at the Bridges at the 
Eehigh Valley Railroad Terminal at Jersey City on the morning of 
July 15th at about 1 o'clock. She found the Bridges ail full, and lay 
outside until 3 a. m., when she was ordered to put the floats into 
Bridges 5 and 6, respectively. Two unsuccessful attempts to do this 

1 "Article 27. In obeying and construing thèse rules due regard shall be 
had to ail dangers of navigation and collision, and to any spécial circum- 
stances which may render a departure froni the above rules necessary in order 
to avoid immédiate danger." 
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were made, and the time from 3 o'clock until the collision occurred 
was spent in getting the floats into position for entering the Bridges 
because of the unusually strong ebb tide. At about 4 o'cloclc 'the 
Transfer had the floats in a position where the tow of the float upon 
her port hand was against the outer end of the rack berween Bridges 
S and 6. The bow of the outer float upon the starboard side was 
against the southerly side of Pier A, or close to it. The two floats 
were held together at the bow by a line, and another line ran from 
the starboard float bow to Pier A. The Transfer was backed out 
from between the two floats, and had her bow against the stern of the 
port float, in order to push the floats around and up the river, with 
the idea that the floats would be separated by letting out the cross- 
îine and would "split" on the center pin, and with the idea of shoving 
the two floats into those Bridges when they reached a position where 
they could be forced in. The floats were 320 feet long and lying at 
an angle across the entrance of the Bridges. There was a float in 
Bridge No. 4, which was 234 feet in length, and the floats of the Trans- 
fer rested against the ends of this float in Bridge No. 4, and the latter 
float projected about 50 feet beyond the end of the rack between 
Bridges 4 and 5. The resuit was that the floats of the Transfer to 
a considérable extent locked the entrance to Bridge 1. 

The steam tug Geneva had taken in tow on her port side on this 
same morning and at about 4 o'clock a Lehigh Valley car float which 
she was to put into Bridge No. 1. The tug had corne out of the Mor- 
ris Canal Gap which was north of where Transfer No. 17 was lying. 
The Geneva backed out from the upper side of Pier A into the river, 
and got her float upon her starboard side, and the tug and float were 
on a line substantially up and down the river. The Geneva then 
started to drop down with the tide, there being a very strong 
ebb tide. The captain of the Geneva testified that when he got out 
into the river and swung the float around he judged he was about 
250 feet from the end of the pier and that he was out far enough to 
clear the floats by 100 feet, if not more, if Transfer No. 17 had re- 
mained at rest. Before he came out from Pier A he knew of the po- 
sition of Transfer No. 17. After he got out into the river and was 
drifting down he says Transfer No. 17 started to push her floats up 
the river and that the out-river end of the float swung up in an arc 
of a circle. He claimed that he immediately blew an alarm and start- 
ed his engine at once straight ahead, "hooked up to try to get away 
from him (Transfer No. 17), to get further up the river." Prior to 
this attempt of Transfer No. 17 to push her floats up the river the 
Geneva evidently intended to drop down and pass as close behind the 
stern of the New Haven floats as might be, and then attempt to shove 
her own float up and into Bridge 1. But in carrying out such a ma- 
neuver the duty was clearly upon the Geneva not to attempt to squeeze 
in behind the stem of Transfer No. 17 by a slight margin of safety 
and without indicating her navigation and making known that she 
desired the Transfer to remain still until she had passed. And as a 
matter of fact there was nothing in the river which would hâve pre- 
vented the Geneva from going out a little further into the stream 
instead of trying to pass under the stern of the Transfer and in such 
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close proxîmity thereto. If the Transfer had remaiiied stationary, 
it is by no means certain that the Geneva could hâve succeeded in 
the maneuver she contemplated. Some of the witnesses testified that 
the Geneva could not hâve accomplished it on an ebb tide, as she was 
a small beat, and did not hâve sufficient power to accomplish such a 
resuit. The captain of the Geneva, before he came out of his slip, 
had seen Transfer No. 17 maneuvering unsuccessfully to bridge her 
floats, and after he got out into the river he looked again at lier, and 
saw she was at right angles on the stern of the float. He admitted that 
he did not observe the movements the Transfer was about to make, and 
that he acted without any référence to those movements. In so doing 
he certainly did not act with the prudence the law required, and the 
liability of the Geneva is undoubted. 

The court, however, does not agrée with the District Judge in his 
conclusion that no blâme can be attached to Transfer No. 17. If the 
Geneva started down the river after No. 17 had begun to shove her 
floats up, as the District Judge has found, there would be a great 
deal to be said in f avor of his exonération of No. 17 ; but as we read 
the évidence it has convinced us that the Transfer began to shove after 
the Geneva started drifting down the river. The niaster of the Lu- 
zerne, who witnessed the collision, testified that after he saw the Ge- 
neva in the river, and drifting down with the tide, Transfer No. 17 
started shoving the floats up, and that they were shoved quite a distance 
before the Geneva blew her alarm, which the New Haven tug an- 
swered. He was asked whether the New Haven tug (Transfer No. 
17) stopped after the alarm was blown, and he was very positive she 
did not. He formed his opinion f rom the action of the water from the 
tugboat and from the bells, which he could hear being rung from the 
pilot house of the tug. The master of No. 17 testified that he saw 
the Geneva when he started to push the floats in, and that she was 
then out in the river dropping back. At a subséquent time he was 
asked whether he had gotten under way when he first saw the Ge- 
neva, and he replied, "Just starting to shove the floats up when I saw 
her." Afterwards he said he did not see her before he started to move 
the floats. "I had started to move the floats when I first saw her." 
When he started to push the floats into the river, it was necessary for 
him to swing between four and six points of the compass, and he 
was asked whether, before he started a maneuver of that sort, h? 
would count himself a prudent man unless he looked to see wnaï 
other boats there were in the river. He replied, "Well, it probably 
would be imprudent if I didn't look." He claimed, however, that he did 
look, and was asked, "How is it that you didn't see her when you 
first started out?" To this he rephed, "Well, I don't know." After- 
wards he was asked how long he had been shoving on his floats when 
he first saw the Geneva. His reply was, "A very short interval of time, 
possibly 10 or 15 seconds." The Geneva must bave been in plain view 
when Transfer No. 17 began the maneuver which resulted in this col- 
lision. If the captain of No. 17 did not discover her before he com- 
menced the maneuver, it must bave been because he did not look, and 
if he began it without looking he was at fault. He was in like man- 
ner at fault if he began his maneuver, as we think he did, after the 
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Geneva was out in the river and dropping down with the tide. If 
it could possibly be claimed that the master of No. 17 was not at 
fault for not sooner discovering the situation, the answer must be 
that the Transfer was at fault because of the absence of a lookout 
to give warning seasonably of the close proximity of the Geneva. 
Wolcott V. Union Ferry Co. of New York & Brooklyn, 225 Fed. 40, 
140 C. C. A. 366; The William A. Jamison, supra. In any view it 
is possible to take, it seems to us that there vv'as a lack of prudence 
as well on the part of Transfer No. 17 as on the part of the Geneva. 
The decree dismissing the libel is reversed, and the court below is 
directed to reinstate the libel and enter a decree for half damages 
against the steam tug Transfer No. 17. 



In re AVEIDENFELD. 
(Circuit Court of Appeals, Second Circuit. November 13, 1918.) 

No. 57. 

1. Bankbuptcy <S=236 — Examinatios — Estate in Pkocess of Administra- 

tion. 

The estate of an alleged banlcrupt is in process of administration from 
tlie time of the liling of the pétition, and lience, thoiigh adjudication had 
not bt'en liad, an order for the exaniin.-ition of tlie bankrupt's wife, pursu- 
ant ta Banlîruptcy Act, § 21a (Coin]). St. § iKiOâ), was warranted ; it ap- 
pearing tliat tlie bunlcrupt by liis dilatory tactlcs had delayed adjudica- 
tion more than one year. 

2. Baxkkuptcy <©::=>443 — Pétition to Revise — Party in Interest. 

An alleged banki-upt is not a party aggrieved, within Bankruptcy Act 
§ 24b (Comp. St. § O0O8), by an order for the examination of hls wife, and 
he cannot malntain a pétition to revise the same. 
S. Bankrupi'cy <©=>234, 443 — Examination of Witnesses — Discrétion of 
Court. 

An order, under Bankruptcy Act, § 21a (Comp. St. § 9<j05), for the ex- 
amination of witnesses is a discretionary order, and as such is not revlew- 
able upon the application even of the party aggrieved, except for an abuse 
of discrétion. 
4. Bankruptcy (©=;>234 — Examination of AVitnesses — Abuse of Discrétion. 
In involuntary proceedings, an order under Bankruptcy Act, § 21a 
(Comp. St. § 9605), for the examination of the bankrupt's wife as a wlt- 
ness, held not an abuse of tlie court's discrétion. 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of New York. 

In the matter of Camille Weidenfeld, alleged bankrupt. Pétition 
by the alleged bankrupt to revise an order of the District Court de- 
nying the bankrupt's application for an order directing that the réf- 
érée or spécial master should détermine for the information of the 
court whether a motion for the examination of the bankrupt's wife, 
which had been granted, was made in good faith. Order affirmed. 

Herman J. Witte, of New York City, for alleged bankrupt. 
Otto B. Schmidt, of New York City (Marshall S. Hagar, of New 
York City, of counsel), for creditor Fischer. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

Ê==>For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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ROGERS, Circuit Judge. It appears that an involuntary pétition 
in bankruptcy was filed against the alleged bankrupt on May 12, 1917. 
The alleged bankrupt appeared and filed his answer, and denied the 
allégations of the pétition, and up to the présent time no adjudication 
has been had; the trial of the issue having been repeatedly adjourned 
at his request. It appears, therefore, that for more than 17 months 
the creditors of this alleged bankrupt hâve been prevented from pros- 
ecuting or in any way endeavoring to collect their claims. 

In July, 1917, one Bessie C. Fischer, a creditor with claims against 
the alleged bankrupt aggregating upwards of $14,000, and who had 
been unable to prosecute her claims by reason of the pending bank- 
ruptcy proceedings, made an application for the examination of the 
alleged bankrupt, his wife, Katherine C. Weidenfeld, and others, 
pursuant to section 21a of the Bankruptcy Act (Act July 1, 1898, 
c. 541, 30 Stat. 551 [Comp. St. § 9605]), which may be found in the 
margin.'- 

The application to examine the alleged bankrupt was granted. The 
application to examine his wife was reserved subject to a renewal of 
the application. The alleged bankrupt having been examined, the 
application was renewed in December, 1917, for leave to issue a sub- 
pœna for the examination of his wife, and after due considération the 
motion was granted on January 19, 1918, and an order to that effect 
was entered. That order, upon motion of the alleged bankrupt, 
and not upon the motion of his wife, was resettled, and, as reset- 
tled, was entered in the clerk's office on May 16, 1918. No appli- 
cation to review that order has ever been made by the wife. 

Thereafter, and after the time to appeal or to revise the order of 
May 16th under section 24b of the act (Comp. St. § 9608), which is 
found in the margin,^ had expired, the alleged bankrupt again, and 
not his wife, sought to obtain an order directing that a référée or 
spécial master should hear and détermine for the information of the 
court whether the motion which had been made and granted for the 
examination of the wife was made in good faith. This application 
was denied on June 3, 1918, and on June 10, 1918, an order to that 
effect was entered; so that the pétition to revise is to review this 
order of June lOth, and the petitioner is the alleged bankrupt, and 
not the wife, who is the witness to be examined. 

The petitioner asks this court to déclare the order erroneous, on 
the ground that the court before adjudication cannot inquire into 

1 "Evidence. — a A court of banltruptcy may, npon application of any offlcer 
bankrupt, or creditor, by order reqiiire any tleslgnated person, including the 
bankrupt and his wife, to appear in court or before a référée or the judge of 
any State court, to be examined concerning the acts, conduct, or property of 
a bankrupt whose eatate is in process of administration under this act: 
Provided, that the wife may be examined only touching business transacted by 
her or to which she is a party, and to détermine tlie fact whether she has 
transacted or been a party to any business of the bankrupt." 

2 "The several Circuit Courts of Appeal shall hâve jurlsdlction in equlty, 
either interlocutory or final, to superlntend and revise in niatter of law tlie 
proceedings of the several inferior courts of bankruptcy wlthin their jurisdlc- 
tion. Such power shall be exercised on due notice and pétition by any party 
aggrieved." 
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matters pertaîning to the bankrupt's business, and had no right to 
make the order of April 10, 1918, and that it also exceeded its juris- 
diction hy denying the petitioner's motion by the order filed on June 
lOth, refusing to vacate the order of April lOth. 

[1] Section 21a of the Bankruptcy Act, heretofore cited, author- 
izes the bankruptcy court upon the application of any créditer to re- 
quire any designated person including the bankrupt's wife to submit 
to an examination concerning the acts, conduct or property of a bank- 
rupt "whose estate is in process of administration" under the act. 
That Bessie C. Fischer, who made the apphcation in this case, is a 
creditor, is not denied. 

There has been a very decided différence of opinion in the courts 
as to when an estate "is in process of administration" under the act. 
But in 1914 the Suprême Court settled the matter in Cameron v. 
United States, 231 U. S. 710, 717, 34 Sup. Ct. 244, 58 L. Ed. 448. 
It decJared, as we understand the décision, that the estate is in pro- 
cess of administration from the filing of the pétition in bankruptcy; 
that being the time when the property of the alleged bankrupt passes 
in custodia legis. It is not material whether there has yet been an ad- 
judication, or whether a receiver has yet been appointed; and it is 
not material whether the proceeding is in a voluntary or involuntary 
bankruptcy. The filing of the pétition prevents any creditor from 
attaching the estate, and it is intolérable that a creditor should be left 
in the position in which this creditor finds herself for a period of a 
year and a half, with nothing determined as to her rights in the estate. 
The object of such an examination as is hère proposed is to enable 
the court to discover the extent and whereabouts of the alleged bank- 
rupt's estate, and to come into possession of it, in order that the rights 
of creditors may be preserved. The importance of an early examina- 
tion in such cases has been more than once emphasized by the courts. 
In Cameron v. United States, 231 U. S. 710, 34 Sup. Ct. 244, 58 L. 
Ed. 448, the Suprême Court, in commenting upon the necessity of an 
early examination to ascertain the extent and whereabouts of the 
estate, said : 

"If sTich examination is postponed untll after adjudication, wliich may not 
talce place for at least 20 days, witliin wliich the bankrupt in involuntary 
bankruptcy is given leave to appear and plead, the estate niay be concealed 
and disposed of and the purpose of the act to hold It and to distribute it for 
the benefit of creditors defeated." 

In the case of In re Fleischer (D. C.) 151 Fed. 81, 83 (1907), Judge 
Hough, then a District Judge, in referring to the necessity of prompt 
action in this class of cases said: 

"The desirability and importance of promptly condueting an Investigation 
Into the affairs of any person petitioned into the bankruptcy court has been 
too often shown to be open to doubt. To wait until adjudication to ascertain 
from the bankrupt's own lips the situs of his property and his own explana- 
tions of the situation in which the creditors iind themselves is in many cases 
giving to those guilty of fraud just the necessary time to permit the fraud to 
be consummated and the fruits thereof secured. In my opinion it is not too 
much to say that a skillful and vigorous use of early examinatlons of in- 
voluntary bankrupts Is the one tliing which enables creditors to prevent this 
statute being easily turned into a shield for dishonesty and a potent aid to 
fraud." 
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[2] The petitioning creditor is clearly entitled to the order which 
has been entered. The alleged bankrupt has no standing in this court 
to complain of the order; he not being the party aggrieved within 
the meaning of section 24b. 

[3, 4] We may add that in any event the order sought to be re- 
viewed is a discretionary order, and as such would not be reviewable 
upon the application even of a person aggrieved, except for an abuse 
of discrétion, and no abuse of discrétion in the making of the order 
is shown. 

In conclusion it must be said that the pétition to revise which the al- 
leged bankrupt has brought indicates what his policy has been through- 
out. He has sought to delay and to obstruct the orderly and proper 
administration of the bankruptcy court. The examination of his wife 
should take place at the earliest practicable time, and an end be put 
to the obstructive tactics which bave been employed to hinder and 
delay creditors contrary to the intent of the Bankruptcy Act. 

The pétition to revise is dismissed, with costs. 



LEHIGH VALLEY R. CO. v. NORMILE. 
(Circuit Court of Appeals, Second Circuit. November 13, 1918.) 

No. 18. 

1. CoMMEKCE <S=27(6) — "Interstate Commerce" — Railroads. 

A brakeman, employed by a railroad company enguged in intenstate 
commerce, is liimself enfïaged in interstate commerce, while worklng on 
a train carrying goods destined for points outside of the state. 

[Ed. Note. — For other définitions, see Words and Plirases, First and 
Second Séries, Interstate Commerce.] 

2. Appeal and Ekbor <S=>1062(1) — Stjbmission of Issues to Jukt — Impeopri- 

ETY. 

AVhere two issues of négligence were subniitted to the jury, and the 
verdict was gênerai, a new trial should be granted, if either was im- 
properly submitted. 

3. Mastee and Servant <S=3l37(3) — Injuries ïo Servant — Signals. 

In an action by a railroad brakeman, vi'ho was thrown from a car on 
whicli he was standing to give signals during switcli maneuvers, hclâ, 
that the failure of the engineer to glve notice of his intention to back 
the train was immaterial. 

4. Appeal an» Errok <S==>2C2(1) — Review — Exceptions. 

Whcre the défendant railroad company did not except to the improper 
snbiiiission of an issue of négligence, hcld, that It cannot take advantage 
of the matter on writ of ei'ror. 

5. Master and Servant iS=328()(30) — In.iuries to Servant — Négligence — • 

Jury Question. 

In an action by a railroad brakeman, who was thrown from a car on 
which he was standing to givc signals for switching, évidence held suttt- 
cient to carry to the .iury the question whether the engineer was négli- 
gent in hacking the train witli unnecessary violence, and to sustaln a 
verdict against the company. 

In Error to the District Court of the United States for the North- 
ern District of New York. 

i^z:::>For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & indexes 
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Action by Frank L. Normile against the Lehigh Valley Railroad 
Company. There was a judgment for plaintiff, and défendant brings 
errer. Affinned. 

Cobb, Cobb, McAllister, Feinberg & Heath, of Ithaca, X. Y. (Riley 
H. Heath, of Ithaca, N. Y., of counsel), for plaintiff in error. 
Dorr & Seubert, of Syracuse, N. Y., for défendant in error. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. [1] The défendant below, a railroad 
corporation, was engaged in Interstate commerce. On the 28th of 
November, 1916, plaintiff below, an employé of the défendant below, 
was working as a brakeman upon a train of 30 cars in the east-bound 
yards of the défendant below at Sayre, Pa. This train carried com- 
merce and was destined for a point outside of the state of Pennsyl- 
vania, and was therefore engaged in Interstate commerce, as was the 
plaintiff below at the time of bis injury. In its yard, the défendant 
below maintained sidings which diverged from the lead or leader 
track. They were numbered upon the drawing in évidence from 
2 to 28, among which are sidings 16 and 18. Plaintiff below was di- 
rected to his work on this train at about 6 o'clock in the evening, and 
between that time and up to 7:30, the hour of his accident, helped 
in various movements in the making up of the train. When com- 
pleted, the train consisted of an engine, 30 cars, and a caboose. As 
thus made up, the plaintiff below was a member of the crew which, 
it was intended, should move the train from siding 16 south to Cox- 
ton, Pa., and points outside the state. 

At the time of the injury to the plaintiff below, the train was en- 
gaged in the doubling-over movement from siding 16 to siding 18. 
Plaintiff below took a position, for the purpose of signaling, on the 
second or third car from the rear end of the 30 cars, about 7 or 8 feet 
from the head end of his car, and from this position he was later 
thrown and sustained very serions injuries. From hère the train 
started out of siding 16 onto the lead track at a speed of about 8 
miles per hour, to a point about 128 feet beyond siding 16, and then 
came to a full stop, pursuant to signais transmitted from the con- 
ductor, who was stationed on the ground, to the plaintiff below, and 
in turn by him to the head brakeman, who was on the seventh or 
eighth car from the engine. The conductor immediately gave plain- 
tiff below a slow back-up signal, which he transmitted to the head 
brakeman with his lantern, who passed it on to the engineer. This 
was responded to by backing up, which plaintiff below says he felt 
through a slight backward move of the car under him. The engineer 
then moved the train forward without any signal, and the car on 
which the plaintiff below was standing moved forward through a 
space of about 15 feet, then without signal the movement was re- 
versed, the engine backed, forced the cars between the plaintiff below 
and the engine back against the car he was standing on, which, at 
the time, he says, was still in forward motion, with great force and vio- 
lence, resulting in the plaintiff below being thrown forward through a 
space of 7 or 8 feet, and he fell between his car and the next one. Just 
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prior to this lar^ movement, which resulted in his fall, plaîntiiT be- 
low stood in a position braced with feet apart and toes pointed out- 
ward, which is described as the usual and custoniary position for 
trainmen to take on the top of moving cars under similar circum- 
stances. 

[2] The court below left two questions to the jury with référence 
to the liabihty of the défendant below : F'irst, whether the engineer 
negligently failed to give a whistle signal before he began to back 
the train, as he vas required either by a rule or by the practice of the 
Company to do, for the purpose of giving notice of his intention; 
second, whether he negligently backed the train with such unneces- 
sary violence as to cause the injury to the plaintiff below. No one 
can say whether the jury arrived at their verdict in favor of the plain- 
tiff below on both thèse grounds, or one of them, or, if so, upon which. 
Therefore, if either was improperly submitted, there should be a new 
trial. 

[3, 4] The plaintiff below testified that he knew the engineer, after 
going ahead to take up the slack between the cars, was going to back, 
and, of course, he was further advised of this fact by the bumping 
of each car between his and the engine until his own car was reached. 
Therefore the failure to give a signal to that effect was absolutely im- 
material. If given, it would not hâve informed him of anything more 
than he aiready knew. If the engineer was négligent in this respect, 
his négligence did not contribute in any way to the accident, and the 
question should not hâve been submitted to the jury as a reason for 
holding the défendant below liable to the plaintiff below. But as 
this point was not presented to the court below, and no exception was 
taken to cover it, it is not helpful to défendant below hère. 

[5] The défendant below disputed the severity of the violence 
caused by the abrupt stopping of the car the plaintiff below stood on, 
and the reversing of its movement ; but the évidence as to this raised 
a question for the jury as to whether or not there was an unusual 
and violent movement such that an ordinary prudent engineer would 
not hâve caused in the exercise of ordinary care and caution. Texas 
& Pacific Ry. Co. v. Behymer, 189 U. S. 468, 23 Sup. Ct. 622, 47 L. Ed. 
905; Curran v. Lake Champlain Co., 211 N. Y. 60, 105 N. E. 105; 
Breed v. Lehigh Valley Co., 131 App. Div. 492,115 N. Y. Supp. 1019. 

We believe the court below correctly submitted the issue of fact 
to the jury as to whether or not the engineer negligently backed the 
train with such unnecessary violence as to cause the injury. Consid- 
ering thèse facts, the length of the train, the position of the plaintiff 
below near the rear end thereof, and that the train was in forward 
movement when suddenly reversed, and a violent movement back- 
ward was indulged in, not in response to any signal from any mem- 
ber of the crew, but for reasons known only to the engineer, the jury 
could predicate négligence thereon. 

The fact that there was a forward movement and then a sudden 
reverse, with growing momentum, produced by the force of each car 
(some 25 or more in number) striking the other, would cause the car 
on which the plaintiff below was standing to be bumped backward 
with a very unusual and dangerous blow. 
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The court properly submitted the question of contributory négli- 
gence to the jury, as it did also the question of assumption of risk. 
For ail that appears, the jury may hâve charged the plaintiff below 
with some contributory négligence, for the verdict is a small one, 
$5,000 for the loss of his arm. 

We find no error, to which exception has been taken, which war- 
rants a reversai. 

Judgment affirmed. 



GREAT NORTPIERN RY. CO. v. JOHNSON. 

(Circuit Court of Appeals, Eiglitli Circuit. Octotier 28, 1918.) 

No. 5130. 

1. Markiage ©=»13 — Commox-Law Markiage — Récognition. 

Minnesota recognizes conimon-law marriages. 

2. Markiage <S:=33 — Wiiat Law Governs. 

Wliere a inan sent a woinan residing in Missouri a written contract, 
signed by tiim, stating tliat tlie parties would liencefortli be liusband and 
wife and so couduct themselves, tlie laws of Missouri, wliere the woman 
accepted tlie contractual ofCer, govern. 

3. Marriage <S=>13 — Common-LiAW Marriage — Récognition. 

Missouri recognizes and enforces eommon-law marriages (Rev. St. Mo. 
1809, § 8279) ; the rule being that marriage is a civil contract, possess- 
ing in its création in prœsentl the éléments, and only the éléments, attacn- 
ing to any contract. 

4. Marriage €=20(1) — Commun -Law Mabkiage — Création. 

In Missouri, mutual assent to the présent institution of the status of 
niatrimony is sufflcient to establish a valld eommon-law marriage ; so the 
marriage may be established where a nonresident duly executed an agree- 
ment that he and a woman residing in Missouri should heneeforth become 
husband and wife, and she accepted the offer. 

5. Marriage ©=3 — States. 

Tlie question whether the parties must be together, or withlu the 
same jurisdiction, at the time of celebratlng a marriage, is for the states, 
except in the District of Columbia and the territories. 

In Error to the District Court of the United States for the District 
of North Dakota; Charles F. Amidon, Judge. 

Action by E. H. Johnson, as administrator, etc., against the Great 
Northern Railway Company. There was a judgment for plaintifï, and 
défendant brings error. Affirmed. 

M. Lr. Countryman, of St. Paul, Minn., and C. J. Murphy, of Grand 
Forks, N. D. (T. A. Toner, of Grand Forks, N. D., on the brief), for 
plaintiff in error. 

E. J. Palda, of Minot, N. D., for défendant in error. 

Before HOOK and STONE, Circuit Judges, and WADE, District 
Judge. 

STONE, Circuit Judge. Writ of error from judgment for damages 
on account of personal injurj' death claim brought by wife. 

The plaintiff founded her right of recovery upon the claim that she 

®=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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was the wife of deceased through a common-law marriage. Plaintiff 
based the marriage upon a written contract sent from Minnesota, where 
deceased then was and continued for some time afterwards, to her in 
Missouri, where she resided and was employed. Her testimony was 
that upon receipt of the duplicata papers, which had been signed by 
deceased, she signed them and returned one to him. The contract in 
question was Exhibit C in this case and was as foilows : 

"St. Fiuil, Minn., March 10, 1916. 
"It is hereby agrepd. Ity and betwpeu R. II. Si>iers and Jrayme Woodall, 
from tins date hencefortli to be husband and wife, and froni tliis date hence- 
forth to conduet ourselves toward.s eaeh, otlier as husband and wife, the said 
K. R. .Si>iers to contribiite to tlie support and maintenance of tlie said Mayme 
Woodall as lier liusbaud, and the said Maynie Woodall to conduet herself 
towards the said E. K. Spiers as a dutiful wife. 

"[Signed] E. R. Spiers. 

"Mayme Woodall." 

The contentions of plaintifif in error are concisely stated in a portion 
of the printed argument as foilows : 

» * * « ciaimant lias testlfied in the case at bar that she intended at 
the time of executingi Elxhiblt O to then berome the wife of décèdent. If this 
statement of liers must be believed, and tlio law does not require the parties 
to agrée in the présence of each other, tlieii we concède that the flnding of 
marriage in this case must be sustained." 

[1-3] The state of Minnesota recognizes common-law marriages, 
but the contract is governed by the laws of the state of Missouri, 
where acceptance by plaintiff of the contractual offer made by deceased 
occurred. That state recognizes and enforces common-law marriages. 
R. S. Mo. 1909, § 8279; Dyer v. Brannock, 66 Mo. 391, 27 Am. Rep. 
359; State v. Bittick, 103 Mo. 183, 15 S. W. 325, 11 L. R. A. 587, 
23 Am. St. Rep. 869; State v. Cooper, 103 Mo. 266, 15 S. W. 327; 
Banks v. Galbraith, 149 Mo. 529, SI S. W. 105; Topper v. Perry, 197 
Mo. 531, 95 S. W. 203, 114 Am. St. Rep. 777; Bishop v. Investment 
Co., 229 Mo. 699, 129 S. W. 668, Ann. Cas. 1912A, 868; Imboden v. 
Trust Co., 111 Mo. App. 220, 86 S. W. 263; Davis v. Stouffer, 132 
Mo. App. 555, 112 S. W. 282. Under thèse décisions the rule seems 
to be that marriage is a civil contract, possessing in its création in 
prœsenti the éléments, and only the éléments, attaching to any con- 
tract, but that because it establishes a légal status of grave concern 
to the state and society, and because of the natural temptations to 
perjury, and the difficulties of combating such testimony, hoth of which 
frequently arise, the courts will closely scrutinize testimony intended 
to establish such a contract after the death of one of the parties 
thereto. 

[4, 5] The court fairly submitted the facts of exécution, time of 
exécution, and intent at time of exécution of the contract. The 
évidence has been carefully examined, and in our judgment there 
was substantial évidence upon ail of those points to sustain the 
verdict of the jury in favor of the plaintifif. In fact, so far as the 
matter of présent intention of the parties is concerned, it may be doubt- 
ed whether there was any l'oom for submission to the jury. The con- 
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tract was written, and its expressions are not only unambiguous, but 
are emphatic as to that point. The agreement is ; 

« * » * prom tliis date heneeforth to t>e husband and wife, and from 
this date heneeforth to conduct ourselves toward each other as husband and 
wife. * * *" 

In approaching the proposition that the parties must be together or 
within the same jurisdiction, it is to be noted that this matter of mar- 
riage is for the states, except in the District of Cohimbia and the ter- 
ritories (Davis v. Pryor [8th Cir.] 112 Fed. 274, 50 C. C. A. 579; 26 
Cyc. 829, and citations in notes 12 and 13 thereto), and is to be de- 
termined hy the law of the state where it was contracted or celebrated 
(26 Cyc. 829, and citations in note 14 thereto). So far as the law on 
the point hère involved bas been defined by the adjtidications of the 
Missouri courts, it will be followed, irrespective of the view which 
might be taken by this court, if the question were open. A careful 
examination of the above-cited Missouri cases, and of many others 
from that state, convinces that in that state the marriage contract pos- 
sesses the éléments of an ordinary contract and none others. That 
contract establishes a very important status, but the contract itself is 
in no respect peculiar. Mutual assent to the présent institution of the 
status is ail sufficient. No other act, such as cohabitation (Davis v. 
Stouffer, 132 Mo. App. 555, 112 S. W. 282), is necessary to complète 
the institution of the status where the mutual assent contemplâtes a 
marriage in praesenti. Why should the physical présence of the par- 
ties be essential to the legality of this contract, any more than of any 
other ? It is not for us to devise means of making common-law mar- 
riages difficult. It is our duty to recognize the law as it exists. Nor 
is there any reason why the parties should be within the same juris- 
diction. The existence and validity of the contract must be determined 
by the law of the place where it is legally regarded as made. Hère, 
however, there is no point in the suggestion, for both of the states in- 
volved approve common-law marriages. 

The judgment is affirmed. 



TRAMMELL v. YAIiBROTICxH et al. 

(Circuit Cîourt of Appeals, Fifth Cii-cuit. Dccember 19, 1918. Keïïearing 
Denied Feb. l.^, 1919.) 

Xo. 3,305. 

1. Bankruptoy <S=588(2) — Pétition — Intervention. 

AVhile Banliruptcy Act, § 59f (Comp. St. § 9043), provides that ereditors 
other than the orifcinal petitioner may at any time enter their appear- 
ance and join in the pétition, yet, where a pétition in involuntary banK- 
ruptoy is entirely dismissed, it is imiiroper for the court to réserve to 
other ereditors the rijrht to intervene and hâve the matter reopened, and 
where ereditors atteuipted to intervene, pursuant to such leave, such 
proceeding cannot be deemed a continuation of the original one. 

2. Baskkuptcy <S=356 — Acts of Bankruptcy — Pétition. 

TJnder Banki-uptcy Act, § 3b (Conip. St. § 9587), a pétition in bank- 
ruptcy cannot be maintalned on alleged acts of bankruptcy occurring 
more than four months before the filing of the pétition. 

^;:s>For other cases see same topic & KBY-NUMBER in ail Key-Nuint>ered Digests & Indexes 



686 254 FEDERAL REPORTER 

Appeal from the District Court of the United States for the North- 
ern District of Texas ; Edward R. Meek, Judge. 

On the pétition of Jack Yarbrough and others to intervene in bank- 
ruptcy proceedings previously instituted, Thomas Trammell was ad- 
judicated a bankrtipt, and he appeals. Reversed, with directions 
that the proceeding be dismissed. 

Frank Willis, of Canadian, Tex., and J. H. Beall, of Sweetwater, 
Tex. (Ed. J. Hamner and Beall & Douthit, ail of Sweetwater, Tex., 
on the brief), for appellant. 

R. C. Chambers, of Abilene, Tex. (James P. Stinson, of Abilene, 
Tex., on the brief), for appellees. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. On the llth day of July, 1917, three 
creditors of Thomas Trammell filed an involuntary pétition in bank- 
ruptcy against him, alleging the commission of acts of bankruptcy 
within four months prior to the date mentioned. The alleged bank- 
rupt's answer to that pétition put in issue its averments of insolvency 
and of acts of bankruptcy, and averred a state of facts relied on as 
estopping the petitioners to maintain the proceeding. On July 26, 
1917, other alleged creditors of Trammell filed an intervening péti- 
tion, which, so far as appears, was not acted on by the court, and 
was not served on, or answered or pleaded to, by Trammell. On 
September 21, 1917, another alleged creditor filed an intervening 
pétition, which the alleged bankrupt demurred to and answered. On 
October 16, 1917, the court made the following order: 

"On this the 16th day of October, A. D. 1917, after the above styled and 
numbered cause had been regiilarly set down for a hearing upon this day, came 
on to be heard the sald creditors' pétition in bankruptcy, seeking to secure an 
adjudication in bankruptcy, and the intervention as filed by other créditera 
seeking an adjudication, and the petitioning creditors and the intervening 
creditors having failed to appear and prosecute their action, the case was 
heard upon the answer and demurrers of the alleged bankrupt, and it appear- 
ing that the petitioners and interveners hâve failed to prosecute their action, 
and that the demurrers as filed by the alleged bankrupt are suflieient: 

"It is therefore ordered that the above styled and numbered cause be dis- 
missed, at the costs; of petitioning creditors and interveners, reservlng, how- 
ever, to any other creditors of the alleged bankrupt the right to intervene 
and hâve this mntter rnopened within 30 days, and in the event no other 
creditor of said alleged bankrupt so interveues for said purpose, then this 
order of dismissal to be final. It is further ordered that a copy of this order 
be publislied three consécutive oays in a leadlng Dallas newspaper." 

[1] On November 15, 1917, Jack Yarbrough and others filed a 
pétition, which averred the above-stated prior occurrences in the 
bankruptcy proceeding, and that petitioners were creditors in amounts 
stated, adopted the allégations of the original and previously filed in- 
tervening pétitions in regard to the acts of bankruptcy and the in- 
solvency of Trammell, and prayed that the above-mentioned order 
dismissing the proceeding be set aside, that the proceeding be reopen- 
ed, that the petitioners be permitted to intervene therein, and that a 
hearing be had on the original and intervening pétitions. On Decem- 
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ber 5, 1917, Trammell demurred to and answered the pétition just 
mentioned, and prayed that the same be ref erred to a jury. The coui"t 
made an order reopening the bankruptcy proceeding, and permitting 
the petitioners in the last-filed pétition to intervene in the cause and 
to join with the original petitioning creditors therein, but ref erred the 
cause to a spécial master in chancery for a hearing upon the issues 
of fact therein. An adjudication of bankruptcy wâs made on such 
master's report. Trammell appeals from that decree. 

The above order of October 16, 1917, adjudged that the petition- 
ing creditors and those who theretofore had intervened were not en- 
titled to maintain the proceeding. The court's action was not based 
alone upon the failure of those creditors to prosecute the proceeding. 
No réservation was made in favor of the parties adversely afïected 
by that ruling. They did not again appear in the proceeding, and it 
then ended in so far as they were actors in it. The order undertook 
to reserve "to any other creditors of the alleged bankrupt the right 
to intervene and hâve this matter reopened within 30 days." A ra- 
vivai of the proceeding at the instance of other creditors was not a 
joinder by them with those who previously had prosecuted the pro- 
ceeding, because the latter had ceased to be actors in it. So far as 
they were concerned, the proceeding was not revived. They remain- 
ed out of it. A reopening of the proceeding to let in other creditors 
to carry it on, after the élimination from it of ail who previously had 
been actors in it, was in necessary eiïect the institution of a new pro- 
<;eeding. The statute provides that "creditors other than the original 
petitioners may at any time enter their appearance and join in the 
pétition." Bankruptcy Act July 1, 1898, c. 541, § 59f, 30 Stat. 561 
(Comp. St. § 9643). This provision présupposes the continued pres- 
«nce in the proceeding of petitioners with whom other creditors may 
join. It does not contemplate a revival of the proceeding after its 
life bas been ended by the ehmination of ail who were actors in it. 
When that occurred, there was nothing left to intervene in. In re 
Bolognesi, 223 Fed. 771, 139 C. C. A. 351. We do not think that 
what was donc by and at the instance of the creditors who appeared 
in thé proceeding after the making of the order quoted properly can 
be regarded as an intervention in a pending proceeding. 

[2] The pétition under which the proceeding was opened was filcd 
more than 4 months after the commission of the alleged acts of bank- 
ruptcy. This was too late for a new proceeding based upon those 
acts to be maintainable. Bankruptcy Act, § 3b (section 9587). It 
foUows that the adjudication appealed from was erroneous. It is 
reversed, with direction that the proceeding be dismissed. 

Reversed. 
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In re CAREY. 

Pétition of GRAUTiON. 

(Circuit Court of Appeals, Second Circuit. November 13, 1918.) 

No. 59. 

Bankeuptcy <S=578 — rETiTiON — Rronr to Answer. 

As Bankruptcy Aet .Tuly 1, 18S8, § 67f (Comp. St. § 9051), vacates judg- 
ments rendered witliin four niontJis of the tiling of tlie pétition, held 
tliat, under sefttions 1(9), 18b, and 59f (sections 9585, 9ÎÎ02, 9f>4.'i), a judg- 
œent creditor of an allege<l bankrupt, whose judgment was recovered 
witliin tlie four months period, might answer tlie pétition ; tlie filiug of 
tlie pétition destroying the lien of the judgment and leaving tlie judg- 
ment creditor an unsecured creditor. 

Pétition to Revise Order of the District Court of tlie United States 
for the Eastern District of New Yorlc. 

In the matter of Charlotte A. Carey, alleged bankrupt. Pétition by 
EHzabeth J. Grauten to revise an order striking out, on the ground 
that she was a preferred and secured creditor, the answer of the peti- 
tioner opposing the adjudication. Order reversed, and cause remanded. 

Pétition to revise an order in bankruptcy entered in the District 
Court for the Eastern District of New York. The District Judge 
granted an order on the 15th of June, 1918, striking out the answer of 
the petitioner, a creditor, for the reason that she was a preferred and 
secured creditor, and retained her préférence and security, and had 
no standing to oppose adjudication of the alleged bankrupt. The pe- 
titioner appeals. 

Walter B. Milkman, of P)rooklyn, N, Y., for EHzabeth J. Grauten, 
answering creditor and petitioner. 

Maurice B. Gluck, of New York City, for petitioning creditors. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

M ANTON, Circuit Judge. The petitioner recovered a judgment in 
the New York Suprême Court for $3,()80.21 and issued exécution to 
the sheriff, to whom a fund sufficient to satisfy the judgment came 
on the 19th of March, 1918. An involuntary pétition in bankruptcy 
was filed by creditors. An order staying the sheriff of Kings county 
from paying over the moneys so held was granted. Before adjudica- 
tion, the petitioner herein filed her answer to the pétition in bankruptcy, 
denying that the petitioning creditors were bona fide and actual cred- 
itors of the alleged bankrupt, denying insolvency, and that any act of 
bankruptcy had been committed, and that the facts did not set forth 
sufficient to constitute an act of bankruptcy. The trial presented by 
this issue was had on the Sth of June, 1918. A motion was then made 
"to dismiss the answer, and for an order declaring the alleged bank- 
rupt to be insolvent," on the ground that the petitioner was a preferred 
and secured creditor and not entitled to be heard. Eater the court 
struck out the answer and decreed that an adjudication follow. In 
this the court erred. 

tg;::;3por other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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The petitioner was a creditor up to the time of the satisfaction of 
her judgment. When the bankruptcy intervened on March 23d, the 
benefits she had secured by her judgment and exécution thereunder 
were suspended, but she still maintained her rights as a creditor. 
Clarke v. Larremore, 188 U. S. 486, 23 Sup. Ct. 363, 47 L. Ed. 555. It 
is provided in section 67 of the Bankruptcy Act July 1, 1898, c. 541, 
30 Stat. 564 (Comp. St. § 9651) : 

"f. That ail levies, .iudgments, fittachmojits, or other liens, obtained through 
légal proceedings against a person wlio is insolvent, at any time within four 
months prior to the filing of a potitiou in bankruptcy against him, sliall lifl 
deemed null and void in case lie i.s ad.iudged a banlîrupt, and the property 
afCected by the levy, .iudgment, attachment, or other lieu shall be deemed 
wholly discharged and released from the same. * * * " 

And section 18b (section 9602) provides that any creditor may plead 
to the pétition, and section 59f (section 9643) that creditors other than 
original petitioners, may file an answer. Section 1, cl. 9 (section 9585), 
defines a creditor as one who owns a demand or claim provable in 
bankruptcy. 

By virtue of section 67f of the act, if it should be ultimately deter- 
mined that Charlotte A. Carey is in fact a hankrupt and therefore that 
this pétition is well founded, the petitioner would be a creditor. She 
would still hâve her claim or demand provable in bankruptcy, although 
deprived of her préférence. If, in the event of a légal adjudication, she 
is such a creditor, she must be a creditor for the purpose of contest- 
ing the propriety of an adjudication. In re C. Moench & Sons Co. 
(D. C.) 123 P«d. 977; Jackson v. Wauchula, etc., Co., 230 Fed. 409, 
144 C. C. A. 551 ; Blackstone v. Everybody's Store, Inc., et al, 207 
Fed. 752, 125 C. C. A. 290. 

In Re Columbia Real Estate Co., 112 Fed. 643, 50 C. C. A. 406, 
relied on by the court below, the petitioner sought to intervene, not as 
a creditor of the bankrupt, but alleging that he had an équitable lien 
on real estate which stood in the name of a third person, hut which 
real estate was in equity the property of the bankrupt. The petitioner 
claimed the lien was acquired through the ostensible owner, without 
knowledge of the rights of the bankrupt in the property. The Circuit 
Court for the Seventh Circuit held that a dismissal of the pétition on 
demurrer was not a final décision upon the merits of the petitioner's 
rights as équitable mortgagee, and concluded that the order was not 
appealable. Under the facts of the case the court considered the pe- 
titioner as a stranger to the proceeding. 

The order is reversed, with costs, and the cause remanded, with 
instructions to vacate the adjudication in bankruptcy, and to permit 
petitioner's answer to stand, and proceed with the trial of the issue 
accordingly. 

254 F.— 44 
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EETNOLDS et al. v. HOURIGAN et al. 

In re HANCE. 

(Circuit Court oî Appeals, Tblrd Circuit. December 9, 1918.) 

No. 2400. 

Banebuptot <S=3341 — Claim Agaisst Trustée fob Rent — Discrétion of 
Court. 

Disallowance of the claim of banlirupt's landlord for rent after ail the 
Personal property bad b€en sold by the trustée and removed, except 
articles to wbicb tbe landlord made an unwarranted claim as flxtures, 
and which remained in the building pending décision as to their owner- 
ship, held within the court's discrétion. 

On Pétition for Review from the District Court of the United States 
for the Middle District of Pennsylvania ; Charles B. Witmer, Judge. 

In the matter of John Hance, bankrupt. On pétition to review or- 
der denying claim of Reynolds & Reynolds for rent. Affirmed. 

Reynolds &. Reynolds, of Wilkes-Barre, Pa., for petitioners. 

Before BUFFINGTON and WOOLLFY, Circuit Judges. 

PER CURIAM. This case arises in the settlement of the bank- 
rupt estate of John Hance. That estate consisted of a lot owned by 
Hance, having a store building erected thereon, and certain personal 
property in said building. At the time of the bankruptcy, this prop- 
erty was under exécution on process issued by Reynolds, a mortgage 
creditor. The receiver of the Hance estate notified the sheriff not 
to sell any personal property, but, in answer to inquiry by Reynolds, 
stated he was willing the sherifiE's sale of the real estate should pro- 
ceed. It did proceed, and Reynolds became the purchaser, and there- 
after the receiver retained possession of the real estate for the pur- 
pose of disposing of the personal property in the store building, and 
sold ail of the personal property in the building, except certain ar- 
ticles which Reynolds claimed were fixtures, notified the receiver not 
to sell, and which in his pétition in the bankrupt court, before the at- 
tempted sale by the receiver, Reynolds there averred — 
"are a part of the permanent structure, and any attempt of the removal will 
cause everlasting injury to your petitioners." 

It subsequently appeared by a décision of the court that the claim 
of Reynolds was unwarranted, that the personal property he claimed 
belonged to the bankrupt estate of John Hance, and it is clear it 
would hâve been sold with the other personal property, had not Rey- 
nolds made this unwarranted claim. The référée made a proper al- 
lowance to Reynolds for the use and occupation of the premises up 
to the date of said sale and for 4 days thereafter, and refused to al- 
low the claim of Reynolds for 38 days of alleged use and occupation 
before he subsequently got the key, and for some 7 or 8 months' al- 
leged use and occupation thereafter, pending which The goods or the 
fixtures which Reynolds unwarrantedly claimed remained on the 

^=»For other caees see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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premises. It will thus be seen that, if Reynolds had not made the un- 
warranted claim for the personal property, he would no doubt hâve 
been given full and exclusive possession of the premises, at the time 
the unclaimed part of the personal property was sold. It is equally 
clear that out of his unwarranted claims this difticulty has arisen. 
The court belovi^ has reached the conclusion that the — 

"referee's disposition of tlie rent clalm of Reynolds faiiiy meets tlie equity 
of tlie case, and his opinion is accepted and adopted as expressing the opinion 
of the court." 

We shall not enter into a discussion of the facts and circumstances 
of the case, further than to say that if either fhe receiver, who was 
then about giving way to the trustée, or the landlord, or both of them, 
had promptly called the attention of the court to the landlord's de- 
sire to hâve the key, and to the situation which was caused by his 
holding onto the personal property of the estate after the key was de- 
livered to him, that the court could hâve made some order both as 
to the occupancy of the building and of the personal property of the 
estate therein which Reynolds was wrongfuUy claiming, but which 
the trustée was warned not to remove f rom the premises by Reynolds' 
averment of permanent in jury. The case presented was one for an 
administrative exercise of discrétion, which could hâve been readily 
met by either the trustée or the landlord, or both together, calling to 
the attention of the court. But neither of them did anything. If 
there was any act of omission or commission involved, clearly it may 
be said that Reynolds, as well as the trustée, shared therein. But, 
granting this, we see no reason why the creditors should suffer from 
a situation in which the landlord is not wholly free from fault. Un- 
der ail the circumstances of the case, we think the case was one for 
the exercise of wise discrétion, and the court below, in awarding 
Reynolds rent up to the time of the sale and a few days thereafter, 
fairly met the equity of the case. 

We therefore affirm the decree of the court below, but, under ail 
the circumstances of the case, we direct the costs of this appeal be 
paid by the bankrupt estate. 



DALY V. NEW YOIIK DOCK CO. 
(Clrcuît Court of Appeals, Second Circuit. November 13, 1918.) 

No. 30. 

1. WHABVES i®=20(3) — VVlIABFINQER — CabE. 

While a dock conipany is not bound to provide enoiigh water for any 
boat wiilch may choose to corne into the slip, it is bound to notify 
boats of any dangers or obstructions, the existence of which It knows, or 
ought to Unovv, and which may be in the way of boats coming into the 
wharf. 

2. Wharves <S='20(5) — Injuries to Vbssels — Contributoet Négligence. 

Where wharflnger failed to notify master of barge of a sunken spile, 
which the barge struck whlle it was being haulod iiito the wharf to be 
berthed, the master was not négligent for failure to examine the bottom ; 
it appearing that he was unfamiliar with the obstruction. 

<S=;7For other cases see same topic & KSY-NUMBER in ail Key-Numbered Digests & Indexée 
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3. Shipping <D=3l2 — Suevey — Notice to Wiiaufinoer. 

Where a barge was injured wliile being berthed at a dock by reason of 
a sunken spile, of which the wliarfinger should hâve warned, tlio wliar- 
flnger is eiititled to notice of survey of the barge, and, notice not having 
been given, a deerce against the wliartinger should be atHrmed, with 
only half eosts. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by Bartle Daly against the New York Dock Company. From 
a decree for hbelant, respondent appeals. Affirmed. 

Davies, Auerbach & Cornell, of New York City (Charles E. Hotch- 
kiss and Martin A. Schenck, both of New York City, and Henry C. 
Field, of Brooklyn, of counsel), for appellant. 

Herbert Green, of New York City, for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The libelant's barge Harrison, loaded 
with a cargo of coal, was sent on January 13, 1917, to Fier 29, there 
to be discharged. The tug placed the barge in the slip between Fier 
28 on the north and Fier 29 on the south (which slip is about 141 feet 
wide). She was damaged while the master was attempting tO' berth 
her at Fier 29 by running upon a sunken spile. At the time of the 
injury, she was being hauled to the bulkhead at the inner end of the 
slip, there to be discharged of her cargo. The captain was hauling her 
into place by a line he caused to be tied to the dock and pulling her 
in thereby. 

The appellant contends there was deep waterway on the southerly 
side of the slip, which was available for passage, and that the captain 
took the shallower water on the northerly side of the slip, and was 
therefore at f ault. It is not made to appear that the captain had knowl- 
edge that the water was shallower on the northerly side; and, fur- 
thermore, it does appear that this was the one way for him to proceed 
in order to reach her berth at the place intended for unloading. This 
free space, the witnesses agrée, was at the bulkhead at the foot of Hsf- 
rison street, and there was no other way open to him. Not only did 
the captain testify to this, but the appellant's witness Flower. The ap- 
pellant controlled the whole bulkhead under a lease, and owned and 
controlled the whole of Fier 29, and collected wharfage for the use 
of the same. There was testimony that both light and loaded boats 
tied up "ail along hère" (indicating the entire bulkhead) ; and it was 
the custom for boats to berth at the coal dock, as well as at Fier 29, 
for which the dock company collected wharfage. 

[1, 21 While the dock company was not bound to provide enough 
water for any boat which chose to come into the slip, it was bound 
to notify boats of any dangers of obstruction, the existence of which 
it knew or ought to hâve known, and which may be in the way of boats 
coming into its wharf. If the boat had berthed, and the master had 
selected the place where the damage occurred, without examining the 
bottom with a pike pôle, as usual, he would hâve been at fault; but 
the damage occurred while he was hauling her into her berth. He 

<gs>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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was unfamiliar with any obstruction, was without knowledge thereof, 
and there was nothing to put him on guard to cause him to Sound. 
What was discovered Tater as submergea spiles at the point where the 
captain says the damage occurred, and ail the surrounding circurn- 
stances, are sufficient to justify the District Judge in iinding, as he 
did, that the damage was due to a submerged spile. Under the cir- 
cumstances, the appellant, as a wharfinger, was obliged to give notice 
to the public of conditions that render the slip dangerous in the ex- 
ercise of ordinary care and diligence. Heissenbuttel v. Mayor, etc., 
of N. Y. (D. C.) 30 Fed. 456; Toxaway Tanning Co. v. Sulzberger & 
Sons Co. et al., 242 Fed. 888, 155 C. C. A. 476. 

[3] It appeared at the argument that a survey of the damaged ves- 
sel was had, but no notice thereof was given to the dock company, 
nor did the appellant hâve the advantage of being represented. This 
is a grievous fault, and one which is now not infrequently occurring. 
We disapprove of such practices, and, because it has been indulged 
in by the libelant hère, we shall affirm with half cost only. 

Decree affirmed. 



TRU5IANN COOrEKAGK CO. v. BILLARD. 

(Circuit Court of Appcals, Eiglith Circ-uit. October 28, 1918.) 

No. 5107. 

1. Master and Servant (©=3278(16) — Injuries to Servant — Evidence. 

In an action by a servant, hurt by a pltK,'e of wooil tlirown by a rapldly 
revolvins drop saw, evidfine<> h-eld sufficient to sustain a verdict in favor 
of the servant, on the ground that the mechanical dogs holding the vvood 
were defective, and that the master knew it, but failed to repair. 

2. Evidence <©= 474(11) — Opinion — JMachinery. 

In an action by a servant, injured by a pièce of vvood thrown by a drop 
saw, testimony by an experienced sawyer, who had seen the accident, that, 
if tlie nieclianical dogs Intended to hold the wood liad held, the pièce would 
not hâve boen thrown, was admissible. 

In Error to the District Court of the United States for the Eastem 
District of Arkansas ; Jacob Trieber, Judge. 

Action by J. A. Dillard against the Trumann Cooperage Company. 
There was a judgment for plaintiff, and défendant brings error. Af- 
firmed. 

J. H. Hawthorne, of Kansas City, Mo., and J. C. Hawthorne, of 
Jonesboro, Ark., for plaintifï in error. 

C. T. Carpenter, of Marked Tree, Ark., for défendant in error. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

HOOK, Circuit Judge. [1] Dillard recovered a judgment against 
the Triimann Cooperage Company for personal injuries sustained in 
its service and caused by defective machinery. He was hit by a pièce 
of wood thrown by a rapidly revolving drop saw, used to eut into short 
lengths logs held by mechanical dogs operated by steam. The negli- 
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gence charged was in a defective condition of the dogs, which per- 
mitted the logs to wabble and be thrown eut of position while being 
eut. 

It is urged that the évidence was not sufficient to sustain the ver- 
dict; but there was substantial testimony that the dogs were working 
defectively, that the company knew it and failed to repair, and that 
the accident consequendy resulted. Counsel weigh it too nicely and 
technically. The testimony of men as to conditions and occurrences 
which they hâve observed in the ordinary walks of life and with which 
they are famiHar should be taken more roughly and practically. 

[2] Complaint is also made that a witness was allowed to testify 
that, if the dogs had held the log, the pièce would not hâve been 
thrown by the saw. The witness had seen the accident. He was a 
raan of six years' expérience as a sawyer, had operated drop saws, 
and for fîve years had been in the service of the défendant in nearly 
every capacity, except that of foreman. The court did not err in 
admitting the testimony. Gila Valley, Globe & Northern Ry. Co. v. 
I.yon, 203 U. S. 465, 474, 27 Sup. Ct. 145, 51 L,. Ed. 276. 

The judgment is afhrmed. 



S. STEENAU & CO., Inc., v. GEORGE BORGFELDT & 00. 

(Circuit Court of Appeals, Second Circuit November 13, 1&18.) 

No. 78. 

Appeal and Eruok ©=5839(1) — Eeview — Moot Case. 

Keview of a décision of tlie Circuit Court of Appeals cannot be had by 
agreemeiit between counsel for the respective parties, but only on a 
record and hearlng presenting a real contest. 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit by S. Stemau & Co., Incorporated, against George Borgfeldt 
& Co. From a decree for défendant, complainant appeals. Appeal 
dismissed. 

John Robert Taylor, of New York City (J. Edgar Bull, of New 
York City, of counsel), for appellant. 

Hans V. Briesen, of New York City, for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

PER CURIAM. This appeal is dismissed without préjudice, un- 
der our décision in Stromberg Co. v. Arnson, 239 Fed. 891, 153 C. 
C. A. 19. Reconsideration of that case cannot be had by agreement 
between counsel for the respective parties, but only on a record and 
hearing presenting a real contest. 

<|S»For other cases see same topic & KEY-NUMBI3R in ail Key-Numbered Dlgests & Indexes 
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JACOB SOIIMIDT BREWING CO. v. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit. November 27, 1018.) 

No. 5128. 
Intoxicating LiQroKs <S=>13S— Interstate Commerce — Bbanding of Liq- 

UOR — SlIlPMENTS. 

AVhere défendant made interstate shipraents of béer, and tlie only ex- 
terual marks indlcatlng the nature of the packages were the name of 
the défendant brewing company, the trade-nanie, "Select," and a sériai 
nuniber, etc., hcld, that défendant was guilty of violation of Criminal 
Code, § 240 (Comp. St. 1916, § 10410), prohibltlng the Interstate shipment 
of liquors, unless the package be plainly labeled on the outside, etc. ; the 
fact that the nature of the contents might hâve been inferred or learned 
from other sources being immatei-ial, etc. 

In Error to the District Court of the United States for the District 
of North Dakota; Charles F. Amidon, Judge. 

The Jacob Schmidt Brewing Company, a corporation, was convicted 
of violating Criminal Code, § 240, and it brings error. Affirmed. 

Halvor L. Halvorson, of Minot, N. D. (James Manahan and Paul 
G. Bremer, both of St. Paul, Minn., on the brief), for plaintiff in error. 

John Carmody, Asst. U. S. Atty., of Fargo, N. D. (M. A. Hildreth, 
U. S. Atty., of Fargo, N. D., on the brief), for the United States. 

Before HOOK and STONE, Circuit Judges, and WADE, District 
Judge. 

HOOK, Circuit Judge. The Jacob Schmidt Brewing Company was 
convicted of violating section 240 of the Criminal Code (Act March 4, 
1909, c. 321, 35 Stat. 1137 [Comp. St. 1916, § 10410]), which pro- 
hibits the shipment of intoxicating liquors in interstate commerce un- 
less the package or container "be so labeled on the outside cover as 
to plainly to show the name of the consignée, the nature of its con- 
tents, and the quantity contained therein." 

What défendant did was this : It shipped certain packages contain- 
ing béer from St. Paul, Minn., to customers in Minot, N. D., on which 
the only external marks indicating the nature of the contents were, 
"Return to Jacob Schmidt Brewing Co.," with street address in St. 
Paul; the trade-name "Select"; and "Sériai No. 33." The name of 
défendant and the trade-name it adopted for its product may be put 
aside. An inference might, perhaps, be drawn from them by some 
persons that the packages contained béer, instead of a nonintoxicating 
beverage, but the act of Congress has not left the matter to such in- 
conclusive inferences. Nor is défendant in any better position with 
its expression, "Sériai No. 33." It appears that defendant's "Select" 
béer, so called, was registered with officiais of North Dakota under 
a pure food law of that state, and that the désignation "Sériai No. 33" 
was assigned to it. But that was done merely for the local purposes 
of the state law. It was not designed to give a new or additional 
name to a well-known article, when outside the purview of that law or 
in relations with which that law had no concern. 

<S=aFor otlier cases see same topic & KEY-NUMBBR in aU Key-Numbered Digesta & Indexes 
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Défendant învokes the rule that that is certain which can be made 
certain. The rule does not apply to a case like this. The act of 
Congress says that the nature of the contents of the package shall be 
plainly shown and shown on the outside cover. The requirement is a 
definite one, very easily complied with. It means that the marks must 
be of manifest, self-evident import, and must appear at the place in- 
dicated. It clearly excludes the idea of référence elsewhere for in- 
formation, or of a gênerai knowledge of the trade-names or brands 
adopted by particular merchants for their business, which bave not 
gained a place in the common vocabulary of the country. What has 
been said also precludes resort to bills of lading issued by the carrier. 

The judgment is affirmed. 



BATLEY & SOXS, Ina, v. BLUMBERO et aL 
(Circuit Court of Appeals, Second Circuit. December 11, 191&) 

No. 55. 

1. JuDasTENT i®=5632 — Persons Wno mat Assert Bar. 

A Judgment in a suit by a patentée agnlnst différent parties, holding 
the patent InTalld, Is not a conclusive adjudication, wliich wlll bar a 
suit by the patentée against another for infringement of the same patent 

2. Patents <S=»310(4) — Infringement— Bili,. 

À bill for patent Infrlngement held sufBcient to state a cause of action; 
averments as to prevlous lltigatlon over the patent being immaterlal. 

3. Equitt i®=.362 — Bill— Dismissai,. 

A hill should not be dlsinissed, as not stating a cause of action, unlenj 
It is possible to concelve that, even if ail of the allégations In the bill arc 
tnie, the bill must be dismissed at hearlng. 

4. Patents <S=>313 — Bill for Infringembnt— Dtsmissal. 

In vlew of the claim of the patentée that It would produce new évi- 
dence at trial, held, that It was Improper to dismlss a biU setting up the 
infriiigement of a patent, notwlthstanding It apijeared that on previous 
suit against other parties the patent had been held by Uie Circuit Court 
of Appeals to be Invalld. 

Appeal from District Court of the United States for the Southern 
District of New York. 

Suit by Bayley & Sons, Incorporated, against Michael J. Blumberg 
and Mrs. J. Blumberg, doing business under the name of J. Blumberg. 
From an order dismissing the bill, plaintifif appeals. Reversed. 

Lester F. Dittenhoefer, of New York City (Dodson & Roe, of New 
York City, of counsel), for appellant. 

Sidney S. Bobbe, of New York City, for respondent. 

Before ROGERS, HOUGH, and M ANTON, Circuit Judges. 

MANTON, Circuit Judge. The appellant seeks to recover for will- 
ful infringement of design patent No. 49,593, for a lighting fixture, 
issued to the appellant's assigner, and for which the appellant now 
holds an assignment. The issues were framed by the service of an 
amended bill, an answer, and supplemental answer. A motion was 
then made to dismiss tlie bill on the merits, for the reason that the 
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same "fails to state facts sufficient to constitute a cause of action in 
equity," and for the further reason that the facts sought to be ad- 
judicated by the said complaint are res judicata. The District Judge 
dismissed the bill upon the merits. 

[1] It does not appear that the District Judge has held that "the 
facts sought to be adjudicated by the appellant are res judicata," and 
apparently this part of the rehef sought was not granted. The claim 
of the appellee was that, because of the décision of this court in Bay- 
ley & Sons, Inc., v. Standard Art Glass Co., 249 Fed. 478, — C. C. 

A. , the court having passed adversely to the claim of invention 

in the patent in suit, this action is not maintainable. This claim is un- 
tenable. The présent action is between différent parties and the com- 
plainant is entitled to présent its proof, including such additional évi- 
dence in amplification as it may hâve, in addition to that ofïered in 
the trial of Bayley & Sons, Inc., v. Standard Art Glass Co. The Dis- 
trict Judge would be obliged, of course, to be guided by what has been 
held by this court in our décision in that case. 

[2-4] The amended complaint alleged the incorporation of the plain- 
tifif, facts sufhcient to justify the jurisdiction of this court, the is- 
suance of the patent, and the date thereof, together with the récital 
of the assignment to plaintifif. 

In the fifth paragraph it is alleged that when the fixture was placed 
upon the market, embodying the design patent thus issued, it sprang 
into instant popularity, resulting in large sales, creating a large and 
profitable business in the sale of said fixtures to this plaintifif. 

In paragraph 6 it is alleged that in défiance of the plaintiff's rights 
thus secured by his patent, and the benefits obtained by its popularity 
in the trade, the défendants manufactured, sold, and exposed for sale 
electric lighting fixtures, which were substantial duplicates of the 
plaintiflf's patent and fixtures and they hâve derived unusual gains and 
profits from such infringement, damaging the plaintiff thereby. 

In paragraph 7 it is alleged that the défendants' electric light fix- 
tures, which they placed on the market, were such a close copy of the 
plaintiff's as to make it difficult to détermine défendants' article from 
the genuine, and that, contrary to the plaintiflf's wishes and demands, 
ûit défendants persist in a continued infringement. It is further al- 
leged that ail this was done without license or consent of the plaintiff. 
This, standing alone, is sufficient to charge that appellant has a valid 
patent, and the infringement of the patent. 

In paragraph 10 it is alleged that in an action upon the same pat- 
ent tried in the District Court for the Southern District of New York 
(246 Fiid. 314), in which the appellant hère was there the plaintiff, and 
Braunstcin Bros. Company the défendant, a decree was granted and 
entered, holding the patent valid and infringed. 

By his supplemental answer the défendants alleged that upon ap- 
peal this décision of the District Court was reversed, and it was held 
that the patent was invalid and void. See Bayley & Sons v. Standard 

Art Glass Co., 249 Fed. 478, C. C. A. . The allégation set 

forth in the tenth paragraph of the complaint is not essential to the 
plaintifï's success hère. It may hâve been omitted. If tl.e appellee 
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desired to raise the question which apparently his counsel had in mind 
when the motion was made to dismiss before the court below, it could 
be presented by a gênerai demurrer, after demanding profert of the 
patent. However, we hâve not hère in the record, nor was there pro- 
duced or attached to the bill of complaint for the court below, a copy 
of the patent as issued. The appellee rests his right to dismissal hère 
because "said bill of complaint fails to state a cause of action." Un- 
less it is possible to conceive that, even if ail the allégations in the 
bill are true, the bill must be dismissed at the hearing, a court of equity 
will not sustain a demurrer when interpo.sed, nor will it dismiss a bill. 
Kansas v. Colorado, 185 U. S. 125, 22 Sup. Ct. 552, 46 L. Ed. 838. 

In Ralston Steel Car Co. v. National Dump Car Co. (D. C.) 222 Fed. 
590, it is said : 

"Under our practice, the fédéral courts are inclined to allow a case in eq- 
uity Involving important matters to- go to issue and proofs, wliere a doubtfui 
question is raised by the pleadings. It bas been the practice to overrule a 
demurrer, unless It is founded upon an absolutely clear proposition that, 
taking the allégations to be true, the bill must be dismissed at the hearing." 

The practice which prevails in the courts of equity, in disposing of 
motions to dismiss bills because the bill does not set forth facts suf- 
ficient to constitute a cause of action, is to overrule the motion and 
let the case go to hearing, unless it is made absolutely clear that, tak- 
ing ail the allégations to be true, the bill must be dismissed at the hear- 
ing. The appellant contends that, upon the trial, it intends to go back 
of two of the patents, and produce such additional évidence as would 
resuit in sustaining the patent in this action. 

In view of this prospect, and, further, that the bill on its face set 
forth facts sufficient to constitute a cause of action, we are of the 
opinion that the District Judge erroneously granted the motion, and 
the order is therefore reversed. 



FLIGEL et al. v. SEARS, ROEBUCK & CO. 
(Circuit Court of Appeals, Second Circuit. November 13, 1918.) 

No. 35. 

1. Patents ©=328 — Construction — Validity. 

Patent No. 1,099,031, for a waterproof garaient, ineludiiig a cape and 
hood, with the hood having a front band capable of foldiug forward to 
constitute a visor when hood is up, and capable of contraction and fas- 
tcnlng to give the appearance of a mllitary collar wlion hood is down, 
held valid, and to disclose invention, in view of the in^'enuity and popu- 
larity of the device. 

2. Patents ©=3328 — Construction — Infbingement. 

Patent No. 1,009,031, a waterproof garment, including a cape and hood, 
held not infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

^ssPor otber cases see same topic & KEV-NUMBER in ail Key-Numbered Digests & Indexes 
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Bill by Bernard I. Fligel and Mitchell Fligel, copartners doing busi- 
ness as Fligel & Son, against Sears, Roebuck & Co. From a decree dis- 
missing the bill, complainants appeal. Affirmed. 

Munn, Anderson & Munn, of New York City (T. Hart Anderson, 
of New York City, of counsel), for appellants. 

Duell, Warfield & Duell, of New York City (C. H. Dnell, F. P. War- 
field, and L,. A. Watson, ail of New York City, of counsel), for ap- 
pellees. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge, [1] The patent in suit, No. 1,099,031, 
was for a waterproof garment, including a cape and hood, with the 
hood having a front band capable of folding forward to constitute a 
visor when the hood is up, and capable of contraction and fastening to 
give the appearance of a mihtary collar when the hood is down. The 
défendants, a large mail-order house, do not manufacture, but sold 
the alleged infringing garments, whicli were manufactured by another. 
The District Judge held there was no invention and no infringement. 
We disagree with his conclusion that there was no invention but agrée 
with him that the défendants' garment, as made up and sold, did not 
inf ringe the plaintififs' patent. 

The testimony showing the various devices of the prior art does not 
indicate a hood provided with a_ convertible collar, which, when the 
hood is over the head, provides a shade, or, when allowed to fall in 
a dépendent position at tlie back, constitutes a finish having the eflfect 
of a military collar. The patentée placed on this hood a band, which, 
when the hood is down, is used as a standing collar about the neck, 
vifhich had never been applied to hoods attached to capes. This band 
has been referred to in the trade as the "Billey Burke" band. The 
type of hoods on raincoats used theretofore, when attached to the 
cape, were elastic about the front edge, and this so as to accommodate 
the size of the head and make the cape adjustable therefor. It was not 
practical to hâve the attached collar, as provided by the patent in suit, 
entirely elastic, for this would destroy the appearance and the idea of 
its function as a collar. It resulted in the patentée making the collar 
shorter than the hood, and for the space between the ends of the band 
or collar and the edge of the hood were inserted elastic sections. This 
afforded a smooth collar, which could provide for the military efifect 
when down, and at the same time retain the elasticity of the hood and 
thus secure the fit. There was this novelty presented, and the inventor, 
during the period of three years, sold many thousands of thèse gar- 
ments. While this construction is within a limited scope and may be 
of m.inor importance, yet it added this novelty and resulted in consid- 
érable sales. Its ingenuity and popularity warrants the sustaining of 
the patent. 

In Greenwald Bros. v. La Vogue Petticoat Co., 226 Fed. 449, 141 C. 
C. A. 278, this court sustained a patent for a petticoat, where the nov- 
elty consisted only in the application of an elastic waistband and a 
knitted hip portion to a woven skirt portion. And again in Witzel v. 
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Berman, 212 Fed. 734, 129 C. C. A. 344, this court sustained a patent 
for a wire mattress having along its longitudinal edges a spring guard 
to hold the upper mattress in place. And in David et al. v. Harris, 206 
Fed. 902, 124 C. C. A. 477, a patent for improvements in sweaters, con- 
sisting of an attachment to a low-necked sweater of two enfolding 
lapels and a collar wliich could be turned up to convert it into a high- 
necked sweater, was sustained. Thèse cases follow the reasoning and 
law in the case of the Barbed Wire Patent, 143 U. S. 275, 12 Sup. 
Ct. 443, 450, 36 L. Ed. 154. 

[2] The conception of a convertible collar and band as a désirable 
adjunct to a rain cape, and the inserting of an elastic whereby it could 
be applied to a rain cape, embodied inventive thought. The defend- 
ant's rain capes do not comprise a convertible military collar ; indeed, 
it is in no way made apparent that it was ever the intention of the 
défendant to use the collar and hood as such. The band upon the de- 
fendant's cape is sewed down and fastened by buttons, and, in order 
to bring f orward the band, it would be necessary to unstitch and alter 
the structure of the garment. The band appears to be a pièce of déc- 
orative trimming, and, in its condition when sold, does not seem capable 
of manipulation to serve either the function of drawing forward to 
extend the hood as a bonnet, or of so contracting it when let down at 
the shoulders as to provide a military collar. It would require some 
strap, either of elastic or cloth, to bring the ends of the band together 
about the front of the neck, so as to hold the collar upright and tend 
to give the military effect. 

No such strap or band is sold with the garment, and no instructions 
seem to hâve been given that such use might be made of the defend- 
ant's garment, or resuit produced, and no évidence is adduced that 
any such use was ever made of it. The defendant's présent garment, 
as marketed by it, omits thèse features which give novelty and popu- 
larity. The band about the hood of defendant's garment constitutes 
décorative trimming and serves no functional purpose. It is a type of 
rainproof garment which was old in the art, and at least not such an. 
article of wearing apparel as infringes the complainant's patent. 

Judgment affirmed. 
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LUTEN V. MARSH et al. 
(District Court, S. D. lowa, O. D. January 7, 1919.) 

No. 4009. 

1. Patents <©=3328 — Inveîvtion — Concrète Bmdge. 

The lyiiten patent, No. 852,070, for concrète bridge, hcld void for lack 
of invention. 

2. Patents ©==328 — Invention — Aitcii Stkuctuise. 

The Luten patent. No. 863,202, for arch structure, held void for lack 
of invention. 

3. Patents ®=»328 — Vaudity and Infbingement — Reinforcing Concrète 

Bridges. 

The lyiiten patent, No. K)3,203, for raethod of reinforcing concrète 
arches in bridges, held void for lacli of invention; also held not in- 
fi'inged, if conceded validity. 

4. Patents <®=»328 — Invention — Wall. 

The Luten patent, No. 934,411, for wall, held void for laclî of in- 
vention. 

In Equity. Suit by Daniel B. Luten against J. B. Marsh and oth- 
ers. Decree for défendants. 

Hood & Schley, of Indianapolis, Ind,, for complainant. 
Wallace R. L,ane, of Chicago, III, and Henry E. Sampson, of Des 
Moines, lowa, for défendants. 

WADE, District Judge. I am going to dispose of this case now, 
notwithstanding the fact that it must be self-evident that I hâve 
not had time to study the various items of évidence presented hère upon 
both sides, and, if I had any doubt in my mind as to what the décision 
ought to be, I would take the time to go through this record more care- 
fully. But I hâve not the time to study this record within the next 
few months, and I feel that this is a case that should be promptly dis- 
posed of — first, because of the public importance of it, the far-reaching 
eiïect it may hâve ; and, second, because of some of the methods, dis- 
closed hère, which hâve been employed by the plaintifï in the business 
of constructing bridges or getting the business of designing bridges. 
Thèse methods no court can approve — some of them, at least. I am 
not sure but what they ought to be construed as sufficient to deny the 
party relief on the ground that he does not corne into court with clean 
hands. I refer especially to the half-truths, which are worse than 
falsehoods, in some of thèse représentations made to contractors; be- 
cause, when a man recites a list of cases as having been tried, or in 
which décisions hâve been rendered, without disclosing that nearly ail 
of them bave been consent decrees, it is not the truth. It is only half 
the truth. Those consent decrees should never bave been utilized for 
any such purpose. It ought to appear upon their face, stamped plain- 
ly "by consent of parties," and not be held ont as the solemn action of 
the court, which has never inquired into the facts at ail. In fact, I 
am not sure but that there ought to be a prohibition of consent de- 
crees in patent cases, because of the fact that they are by some per- 

<g=5For other cases see same topic & KEY-NUMBBR in ail Key-Numberal Digests & Indexes 



702 254 FEDERAL REPORTER 

sons used as the basis of obtaining settlements, when the one party 
knows that the decree is not the decree of the court, but the decree 
prepared by consent o£ parties and simply approved by the court with- 
out investigation, and the other party does not. So that I feel that 
this is a matter which ought to be disposed of promptly, and I also 
feel that, in view of the disclosures in this case, Congress ought to pass 
a law providing that the Attorney General, or some one else, may in- 
stitute a proceeding testing the validity of patents, settling the rights 
of parties on both sides — at least, as to the validity and as to the con- 
struction of the patent. Of course, anybody can see, in a field of this 
kind, which extends so far, that until thèse patents are settled they will 
always be an obstacle, or always may be an obstacle, to the development 
of the art, and to the utilization by communities of the best there is in 
bridge engineering. Plaintiff has certain rights, or he has not, and the 
plaintifï in this length of time certainly should hâve some of thèse 
rights determined finally. I do not know whose fault it is, but so far 
as the case which Judge Lewis decided so long ago, which has been 
lying there two years after his décision was rendered, with the rights 
of the public still in the balance, it is ail wrong. The final décision of 
that matter should and would aid very materially the rights of the 
plaintiff hère, and the rights of the public. There is something wrong. 
[1] Well, now, in this first group of claims under patent No. 852,- 
970, nobody claims that this pavement under a bridge is new. No one 
claims that the method provided for putting in this pavement is new ; 
but what plaintifï claims is, as I understand it, that the tapering edge 
extending into the bed of the stream is a new invention. Well, if there 
is any invention about it, I do not think it is new. Without going into 
the évidence, the publication in the Engineering News in 1891 is such 
that I feel that any mechanic, called upon to do that work, would do 
it, if he was sufficiently well educated to understand the matter, in the 
manner pointed out by Mr. Luten in his patent. This Engineering 
News says : 

"Wherever water is to be carried, it Is very necessary to protect both ends 
by sheet pile aprons or curb walls, as sliovvn in Figures 1 and 3. This is 
needed as mucli, if not more, at lower tlian at upper euds, beeause if water 
Is at ail rapid, and material soft, failure most frequently takes place at 
lower ends, as shown by the line of scour in Figure 3. 

"A filling of large and small broken stones to carry this protection still 
farther Is désirable, and, in case of a rapid fall in the water surface, several 
cross- walls to protect the scour are often useful. Sheet piles can be used 
instead of cross-walls, if always wet." 

And further: 

"Thèse remarks eover an important and much-neglected matter. Our ob- 
servation is that the protection is needed very much more at the lower end 
than the upper. Great carelessness is often shown in this respect, when great 
care should rather be used to carry the water safely away from the struc- 
ture," 

In other words, anybody with powers of observation and expérience 
in handling beds of streams — trying to pave the bed of a stream — • 
would know instinctively, when he saw the paving tapering off there, 
that if it stopped with the actual technical bottom of the stream the 
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effect of the current would be to do the very thing described in this 
Engineering News. The very danger that the Engineering News 
gives for the protection of the lower end must be provided against, or 
else you would hâve a washout, and of course any one could see, with- 
out the exercise of any inventive genius, that a floor on the bottom of 
the stream, just level with the bottom of tlie stream, not extending into 
it to any degree, would simply invite a counter-current under the edge 
there, which would wash it out. In this patent, of course, it shows the 
curve of the whole paving downward, to and into the bottom of the 
stream ; but that is not essential at ail. It does not make any différ- 
ence, nor is it any advantage, what form the bottom of the paving is. 
The only thing that is of importance is what is the form of the top of 
the paving. In other words, if you put paving in there a foot deep in 
the bottom of the stream, and hâve the lower edge taper off in the form 
described by Mr. Luten, I assume that you hâve the same thing ex- 
actly as if you had a three-inch paving, which curved down and ex- 
tended into the bed of the stream to the same degree that the surface 
of the other pavement extended. I do not think, in the state of the art 
at the time that this patent was granted, that Mr. Luten's patent is of 
any validity. 

Now, group 2 is under patent No. 852,970. That relates to the ex- 
tending of the spandrel and the wing walls. I hâve not yet been able 
to détermine what Mr. Luten claims to bave invented. I understand, 
of course, what he bas described in his application, and what is de- 
scribed in the patent. I understand the purpose which he claims this 
construction will serve; but the particular thing invented I hâve not 
yet been able to grasp. It is not disputed that the extension of the 
spandrel was old. There cannot be any question about that. It did 
extend, prior to that time, sometimes to a grcater or less degree, beyond 
the pier. Of course, if it was old and varied in its extension, then it 
became simply a matter of expérience and custom of those skilled in 
the art, working in the peculiar roadway involved in each particular 
case, as to how far the spandrel ought to extend out — liow far it would 
bave advantage in extending out, depending, of course, upon the length 
of the bridge and other things; and there is no claim hère that the 
extension of the spandrel is a patentable novelty, or was at that time. 

As to the wing wall, it is nothing more or less than a retaining wall, 
which probably has been in use as long as civilization bas existed, be- 
cause I apprehend that even the savage, if there was a bank of earth 
liable to wash down by the rains upon the back end of his tent, would 
go out and take stones or other material and try in a crude way to re- 
tain it from sliding. Now, whether you need a retaining wall in con- 
nection with a bridge, or not, dépends, of course, upon the nature of 
the soil, the height of the banks, the extent to which the spandrel goes, 
and ail those things. But I can find no patentable novelty or patenta- 
ble idea in combining the old extended spandrel and the old retaining 
wall. It is true that Mr. Euten may hâve added very materially to the 
usefulness of the art of building bridges by pointing out a way in 
which the amount of material necessary for the retaining wall might 
be reduced by the proper conformation of the embankment or fiU which 
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might be possible with an extended spandrel ; but this mère réduction 
of the amount of material, after ail, is purely an engineering proposi- 
tion, and, while to the layman it may seem to involve invention to re- 
duce materially the amount adéquate to stand strain, to the mind of 
the engineer it is just as simple as the adjustment of battens on the 
cracks of a barn to the ordinary man — or should be, at least. It is sim- 
ply the application of knovvledge which he possesses. In judging 
whether thèse things involve inventive genius, we hâve got to consider 
the field of scientific knowledge in which the party undertook to work. 
Things that might seem very dense to us, who are not educated in that 
field, would be matters of common knowledge there. 

I thought yesterday, when counsel was referring to the opinion of 
Judge Orr in the Melber Case, that this language was peculiarly apt as 
applied to the claims put forth on this particular group : 

"A, man is not entitled to a patent for a structui-e whicti is old, just 
because he détermines the reason why the structure should be used." 

Now, it may be that nine-tenths of the men who build circular cis- 
terns do not know or understand the reason why they can build a solid, 
strong structure with so f ew brick ; they do not understand the arch 
construction, which gives support, one brick to another, ail the way 
around ; but it does it, and it has been doue right along. If some man 
comes along and points out that masons are using too many brick, that 
ail pressure and strains can be met by a wall half the thickness of the 
structure usually constructed under the methods employed by cistern 
builders, he has not invented anything at ail; he has merely pointed 
out something that any compétent person with knowledge, who sits 
down and studies the situation, would know. 

[2] Now, as to group 3, under patent No. 853,202, I cannot agrée 
that this extended rod or wire, or support across, is, or was at the time 
this patent was issued, a patentable invention. It is true that I hâve 
not given the study to this matter that possibly the subject requires ; but 
I gave it considérable study at the time of the trial of the Thacher 
Case, and I hâve very grave doubts whether any of this method of re- 
inforcing is patentable invention, or has been for 20 years, or has been 
at ail after some man first found that rein forcing could be put into 
concrète and maintained, and that it would add to its strength. Once 
you haye settled the problem that reinforcing can be added to concrète 
formation by the use of wires and rods, and that it is possible to form 
thèse structures and maintain them intact, and give them strength and 
power because of this reinforcement, ail the rest is a matter of engi- 
neering knowledge, pure and simple. The cantilever principle which 
Mr. Luten sought to apply in this patent, of course, was old and well 
known. The cantilever principle has been applied in a thousand ways 
to bridges and other structures, and I do not believe that, because a 
man uses it in a particular structure in which it was never used before, 
he can get a patent on that structure, or the form of use in that struc- 
ture. It is a matter of simply sitting down and figuring it out with a 
pencil and paper (that is, for the skilled engineer), where the reinforce- 
ment ought to go, in orcler to bring the best support to the structure; 
and, as I understand, it is a matter which any compétent engineer can 
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figure out. Some of them, I admit, are more skillful than others, be- 
ing perhaps better able to figure it out ; but I do net believe that, be- 
cause one man is more skillful in that particular science than some oth- 
er man, what he figures out purely, I might say, as a mathematical 
problem, is invention, and I do not believe that it is patentable. 

I do feel that somewhere along the progress of the art, v^'hen some- 
body discovered that it was possible to use thèse rods, and that they 
might be utilized to good advantage in particular work, that he may 
bave exercised inventive genius in bringing that knowledge to the 
world; but certainly after the Monier patent, and certainly after the 
disclosures made by the publications in the field of knovi'ledge in which 
Mr. Luten worked, and certainly after the extensive discussion and 
great public interest in the work of reinforcement, I do not feel that 
anybody, who in his structure simply applies well-settled principles of 
mathematics applied to strain, bas any patentable invention. 

Judge Levi^is says something about that, and his remarks ought to be 

approved. He says : 

"The complainnnt as a witness disclaimed that his patents, or any of them, 
embodied anything beyond or more than plac-ing the steel in a new way tliat 
produces better results in a more efficient form. Now, in a concrète bridge, 
the greatest efficiency is always seoured by resisting tension or pull with steel 
i-ods. That has been established for a half eentuiT ; not perhaps with 
curved tension members, but the basie idea Is very old. There is no ques- 
tion about that." 

This relates to the claims of complainant in this case, as I under- 
stand Judge L,evi^is' opinion. Judge I^ewis continues : 

"But none of complainant's patents in its .spécifications, including drawings, 
and in the claims, gives any spécifie direction as to just where any of the 
reinforcing members should be placed. This I suppose would in each in- 
stance dépend upon the maximum load to be carried." 

In other words, strictly speaking, the contention hère must logically 
end in the proposition that you hâve patented a principle and not a 
structure. Again, Judge Lewis says : 

"This I suppose would in each instance dépend upon the maximum load to 
be carried, the length of Oie spans, and other éléments which involve méchan- 
tes only, and would necessarily, I assume, be worked out in determining the 
amount of compression and tension under the established formulas in staties. 
In a gênerai way the points of greatest stress can be roughly approximated 
without tlie use of mathematical tables, but this is centuries old — that is, it is 
open to common observation, and the fundamental purpose of reinforcing 
concrète was to strengtben the structure at thèse points; such a dlscovery in 
Luten's day is no évidence of inventive genius." 

I agrée with that statement of Judge Lewis. Somewhere along in 
civilization, humanity got to the point where they came to use barbed 
wire fences; before that it was a smooth wire fence. The man who 
put up the first wire fence of any character found that he had to hâve 
his corner posts stayed in some way or his fence would fall down. 
From that time, and since, there bave been varions devices produced to 
better stay the corner posts. The first man that put a stay there may 
hâve fastened it on the post 4 feet from the ground, and may bave car- 
ried it back 8 feet into the earth, and his fence may bave slackened 
254 F.— 4.5 
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because the post gave way in 6 months or a year. Some other man 
came along, and fastened the wire to the top of the post, and carried 
it back 20 feet, and better results were ohtained. I do not think he 
has invented anything at ail. I think he bas simply applied the ordi- 
nary rules of mechanics to a situation the whole iield of which was 
disclosed in the first conception of bracing a post in that way. The rest 
was a mère matter of détail in carrying it ont, depending upon the 
height of the post and the weight of the fence. Another man comes 
along, and to hold the fence he uses a brace on the inside, and I do 
not think he invented anything. Now, to the mind of the skilled and 
educated engineer thèse bridges are but to a large extent corner fence 
posts. Simple to their mind and complex to ours. And in the vary- 
ing applications of supports to strains and stresses they are not using 
inventive genius. I cannot sustain this patent. Aside from the con- 
sidérations I bave already expressed, long before this patent was grant- 
ed, Monier and Von Emperger had given it to the world — not, perhaps, 
the particular pièce of wire or iron which the Luten patent contem- 
plated, but the method of doing that very thing. The art is old. 

[3] Now, patent No. 853,203, of 1907, relates to tlie arch supported 
on abutments or piers, as shown in claim 1 : 

"An arcli supported on abutments or plors liaving tension members embed- 
ded near its concave surface, and other tension members passlng back and 
forth through the material of the arch and between the flrst-mentioned ten- 
sion members and the adjacent surface, substantlally as descrlbed." 

What I bave said with regard to the previous patent, No. 853,202, is 
applicable to this as well. I bave also given some considération to the 
questions involved in a similar claim in the Thacher Case, and I feel 
that, if this patent be valid at ail, in view of the prior art, it would be 
so narrow that this construction of the défendant would not be an in- 
fringement. My own judgment, with ail the considération I bave given 
to the matter, is that, in the description of the invention in this pat- 
ent, the inventor or patentée simply disclosed an application of the 
knowledge which at that time had been disclosed by engineers and 
publications and patents. True, he may hâve given some study to it ; 
but bis conclusion from that study was not inventive. It was merely 
démonstrative — the application of well-settled, well-disclosed princi- 
ples to peculiar conditions, which vary in each structure, perhaps. But 
if I should be wrong, if he got something in that patent, it must be 
limited simply to the very thing that he has disclosed, and that very 
thing, in my judgment, is not infringed in this case. I need not say 
more about that, because I hâve already considered this same ques- 
tion — not upon the same patents, of course, but in the Thacher Case, 
where the same principles were involved. 

[4] Now, as to group 5, patent No. 934,411, which pertains to the 
wall with the coping of such top formation as to divert attention from 
the defects of the lower wall : There Mr. Luten was applying knowl- 
edge which has existed ever since men hâve understood the placing of 
lights and shadows in art. So far as that being the particular func- 
tion of the structure is concemed, I do not think it is patentable at ail. 
He did no more, in that, so far as that particular purpose is concerned, 
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than the men over in France who are now doing the camouflage for 
the army. If that wall for that purpose was patentable, then every 
gun over there, with its barrel painted to represent a zebfa or some 
other animal, to try to conceal its présence f rom the enemy, is patenta- 
ble. As I see it, the principle involved in the patent is simply to adopt 
a method that will attract attention to one feature of an object and 
detract from another. It is simply the application of the known pe- 
culiarities of humanity that we usually think about only one thing at a 
time; and if you can attract attention to the top of this wall, we do 
not see the rest. I think it was Josh Billings who disclosed the same 
theory to us when he said that tight boots were the greatest blessing 
of humanity, because they made a man forget ail of his other miseries. 
I do not think there is anything patentable in that, at ail. In so far, 
now, as he did create a method of putting on a coping, which would be 
more effective, or which might be easier constructed, or having some 
other valuable purpose in the construction of a wall, there might be a 
chance for a patentable invention. 

But it is quite apparent to me that, in that particular structure which 
he describes, he was not doing any more than applying matters of 
knowledge common at that time. The building of a wall partially, and 
then allowing it to harden, and then building on an additional portion 
on top, whether it takes the form of a coping or the mère extension of 
the same size wall, I do not think is claimed to hâve been new. I think 
it must be conceded, in view of the record hère, that it was in common 
use. When I say "common use," and when we talk about "common 
use," with relation to this art, of course, it does not mean what is ordi- 
narily meant by the word "common," because back at that time there 
was very little of this concrète used. It was in the beginning of the 
development of the art, the building of concrète bridges and concrète 
structures, so that I could not say it was an everyday event ; but what 
I mean is that such structures were actually in use and built before this 
patent was issued, in a manner practically as described in the patent. 
In other words, I see nothing in the patent of an inventive nature to 
improve on the methods the other fellows employed in the manner of 
building the coping or tops of walls. For that reason I cannot sustain 
that claim, and the complainant's pétition is dismissed, and judgment 
will be allowed against him for costs. 
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LYONS V. F. LEWALD & CO. 

(District Court, N. D. Illinois, B. D. January 6, 1919.) 

No. 1014. 

Patents <S=>328 — Validity and Infrinqement — Cvvt Bdtton. 

Tlie Barney patent, No. 885,135, for a separable cuff llnk hiitton, la 
valid, and covers In a limited way a prliuary invention, wliicti eiititles it 
to a wMer range ot équivalents tban for a mère iniprovement ; also held 
Infrlnged. 

In Equity. Suit by Charles D. Lyons against F. Lewald & Co. 
Decree for complainant. 

Emery, Booth, Janney & Varney, of Chicago, 111., Thomas B. Booth, 
of Boston, Mass., and Laurence A. Janney, of Chicago, 111., for plain- 
tif?. 

Walter H. Chamberlin, of Chicago, 111., for défendant. 

SANBORN, District Judge. Infringement suit as to patent No. 
885,135, issued to F. P. Barney, April 21, 1908, for a separable cuflf linli 
button. 

The cuflf buttons covered by the patent hâve been on the market for 
some years and are mainly used with soft or unstarched cuflfs, one 
part being put in each buttonhole, and snapped together by means of 
a link similar to the glove button fastener. Patents prior to Barney, 
such as Buchanan reissue. No. 12,020, and Marks, No. 712,080, show 
similar buttons for attaching the cuff to the sleeve, but Barney was 
the first to produce a flexible cuff button, so he is in a limited way a 
primary inventor. There is no question of the validity of his patent. 

As to infringement, défendant claims it is making its buttons un- 
der the prior Marks patent. Claim 1 only is in issue and reads : 

"As an improved article of manufacture a separable cuff llnk button, the 
same comprising a pair of Independent button members, each provided wlth a 
fixed shanlî terminatlng In a latéral flaiige or enlargement adapted to pass 
through a buttonhole of the cuff and retaln sald member thereln, a swinging 
coupllng member or linlî mounted In one of the button members and extend- 
Ing longitudinally beyond Its flange, and havlng the free end of said link con- 
structed to engage wlth the fellow button member for detachably securing 
them together." 

Défendant has changed the Marks construction by lengthening the 
coupling member or link, so as to permit it to swing upon its free 
end when it is attached to the other button member. It is literally, 
therefore, a swinging link, answering the claim in this respect. The 
Word "swinging" was introduced into the claim by amendment, to 
define a flexible structure, as distinguished from an absolutely rigid 
one, as shown in the Marks patent. 

The two parts or members of defendant's buttons are locked to- 
gether by a link intégral with one part, and fitting into and swinging in 
a socket of the other, as if pivoted therein. It is insisted that this con- 
struction does not meet that part of the claim which requires the link 
to be "mounted in" one of the members, because defendant's link is 

^=sFor other cases see same toplc & KEY-NUMBKR in ail Key-Numbered Digesta & ludexea 
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simply stuck against the side of the member, and not in or into it. 
Froni the spécifications and drawings, as well as plaintifï's commer- 
cial form, it appears that the words were used in the sensé of loosely 
connected with or pivotally mounted in the member. But Barney 
was a primary inventer, in a relatively unimportant field it is true, but 
still entitled to a wider range of équivalents than a mère improver. 
The only possible distinguishing feature between the two construc- 
tions is that plaintifï's link swings on both ends, and defendant's only 
on one. Thus plaintiff's button is more flexible. The claim should be 
given a construction broad enough to cover a link attached to, but not 
literally mounted in, the member. The two types can hardly be dis- 
tinguished from each other. If it were not for the fact that every 
part of the structure of both performs a useful part, so that the de- 
vice is highly "functional," the sale of either one might be unfair com- 
pétition as to the other. 

There should be a decree sustaining the plaintiff's patent and fînding 
claim 1 infringed, with costs. 



CHAPELLE V. APPLEBAUM. 

(District Court, E. D. New York. June 4, 1918.) 

Trade-Marks and Trade-Names i©=39ô(4) — Infringement — Preliminary In- 
jun'ction. 

Preliminary injunetlon granted, restralning défendant from using, on 
bottles eontaining a préparation of sandalwood oll, labels and wrappers 
with lettering and déviées which, wliile not identical with those used 
for many years by complalnant and his predecessors, and reglstered as a 
trade-mark, are so llke as to indicate an intention to deceive purchasers. 

In Equity. Suit by Philippe Chapelle against Samuel K. Apple- 
baum, trading as the Montauk Chemical Company. On motion for 
preliminary injunction. Granted. 

Mock & Blum, of New York City, for plaintiflf. 

Eadie, Innés & Walser, of New Brighton, N. Y., for défendant. ' 

GARVIN, District Judge. Plaintifï moves to enjoin the défendant 
pendente lite from furthc- making, offering, or selling the prépara- 
tion known as "Santal Comp.," bottled hy the Montauk Chemical 
Company, of Port Richmond, N. Y., or from further making, using, 
ofïering, or selling labels, wrappers, or containers used for said prép- 
aration. 

The moving papcrs set forth that, for more than 40 years last past, 
plaintifï and liis predecessors in title bave continuously manufactured 
and sold throughout the world a préparation known as "Santal Midy," 
which consists of sandalwood oil in capsules, and that this préparation 
and the trade-mark and labels connected therewith hâve obtained a 
great and favorable réputation throughout the world; that the trade- 
mark "Santal Midy" has been duly registered as a trade-mark by 
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plaintiff's predecessors in the United States Patent Office on May 
25, 1897, and again on October 17, 1911. 

It further appears that in marketing tliis préparation Santal Midy 
bottles of peculiar shape and design hâve been continually employed, 
having a black seal with a yellow design tliereon, bearing tlie words 
L. Midy, attached to the cork of each bottle. Each bottle has a label 
with a red and black border, having thereon "Santal Midy" in black, 
with a yellow and white design in the center. This design is unusual 
in character. It consists of a white circle, something over an inch 
in diameter, which contains a white design on a yellow ground. This 
design is described, in the statement which accompanied the applica- 
tion for the trade-mark filed in the United States Patent Office March 
27, 1897, as a rising sun. The design also bears a striking resem- 
blance to a full-face représentation of an Indian chief. Each bottle 
has a wrapper upon which appears a duplicate of the label appearing 
on the bottle. On each end of the wrapper is a black seal, with a 
similar design thereon, and the words "L. Midy," 

The défendant has caused to be made seals, labels, wrappers, and 
bottles, each of which complainant claims imitate those in use by him. 
The bottle of the défendant as wrapped présents an appearance sim- 
ilar to that of the plaintiiï. It is true that the black and red border 
on the label and wrapper used by the plaintiiï is replaced by a border 
of green; but the gênerai appearance présents many points of strik- 
ing similarity, which satisfies me that the défendant had attempted 
to employ them in marketing his wares for the purpose of deceiving 
the public. There is no reason to suppose that dealers would be de- 
ceived, but, as was remarked by Judge Lacombe in National Biscuit 
Co. V. Baker et al. (C. C.) 95 Fed. 135, "No one expects that they will 
be." The article marketed by the défendant is likewise a préparation 
of sandalwood oil, which accounts for his attempt to imitate the 
methods employed by the plaintifif in placing his préparation before 
the public. 

The défendant dénies that plaintifï has properly pleaded the con- 
tinuons claim of title to the trade-mark in plaintiiï and his assignors. 
I am of opinion that this allégation is sufficiently set forth in the bill 
of complaint, although the varions assignments must be proved at 
the trial. 

In December, 1914, défendant was using labels on packages con- 
taining a préparation of Santal Compound which plaintifï claimed was 
an imitation of the registered trade-mark of "Santal Midy." Plaintifï 
objected, and défendant forthwith discontinued their use. Défendant 
claims that in his opinion the labels he was using did not imitate or 
infringe upon plaintifï's registered trade-mark of "Santal Midy." 
Plaintiff claims that, after défendant agreed to discontinue the use 
of the labels, he knew nothing of the acts of défendant now complain- 
ed of until about April 1, 1918. 

The défendant also claims that the plaintifï thereupon gave him per- 
mission to use the labels and seals to which objection is now made. 
This is vigorously denied by the answering affidavit submitted in be- 
half of the plaintifï, and in view of the similarity of the labels and 
seals in question I cannot crédit defendant's contention, particularly 
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as there was a previous use by the défendant of a design to which 
plaintiff objectée! as infringing upon his trade-mark, which he (de- 
fendant) abandoned. 

I am of the opinion that the défendant has endeavored to take ad- 
vantage of a market developed by the plaintiff and his predecessors, 
as the resuit of many years of business activity, and that he has, with 
that end in view, prepared a package which was calculated to mis- 
lead. The design in the center of the label satisfied me of this be- 
yond doubt. This design consists of a white circle of the same siz€ 
as that on plaintiff's label, containing a white design on a ground of 
substantially the same color as that used by plaintiff. This design 
is a profile of an Indian chief. The circle, colors, and subject-matter 
could hâve been selected with no other aim than to mislead the public. 

The motion is granted, and an injunction will issue, restraining 
the défendant, until further order of the court, from further making, 
offering for sale, or selling the préparation bottled by the Montauk 
Chemical Company, of Port Richmond, N. Y., in the labels, wrap- 
pers, or containers now used for said préparation, and from further 
using sàîd labels, wrappers, or containers in any manner whatsoever. 



Ex parte COHEN. 
(District Court, E. D. Virginia. Aprll, 1918.) 

1. Akmy and Navy ©=320 — Sélective Dkaft Act — Poweus of Local Boabd. 

A local draft Ijoard, wlilch certifled for service a Russian subject, wlio 
had not declared his Intention of beeoniing a citizen and was tlierefore 
not subject to the Sélective Draft Act, wlilcli facts were shown by his 
claim of exemption and alfidavlt flled In due fOi'iu, and were undlsputed, 
and was donled a hearing, held to liave exceeded its authorlty, and its 
action held vold. 

2. Habeas Conrns (@=3l6 — Pekson Illegally Inducted into Army. 

Failure of one eertlfied for service by a local draft board, althoiigh not 
subject to draft, to apjjeal to the district board, does not exclude the 
jui-lsdlctlon of a court to discharge hlm from the army on habeas corpus, 
wliere the local board, before making Its order, had consulted with and 
obtalned the approval of the district board. 

Application by David Cohen for writ of habeas corpus. Writ 
granted. 

Nicholas Aleinikoff, of New York City, for petitioner. 

Clifford V. Church, Major Judge Advocate, for the United States. 

WA'DDII/L,, District Judge. [1] The petitioner seeks to be dis- 
charged from the military service of the United States. The facts 
are substantially thèse : 

That he is a subject of the Russian Empire, and has never declared 
his intention of becoming a citizen of the United States ; that for some 
three years prior to the summer of 1917 he had been a résident of 
Virginia Beach, Princess Anne county, Va. ; that on the 30th of July, 
1917, he was notified by the local board of the county to report for 
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physical examination, with a view of serving ïn the army of the Unit- 
ed States ; that on the day named he appeared before the board, filed 
claim for exemption from military service in due form, supported by 
his affidavit, setting forth that he was exempt because a résident aHen, 
not German, and had never declared his intention of becoming a citi- 
zen ; that said pétition for exemption was duly made under subsec- 
tion F of section 18 of the rules and régulations prescribed by the 
Président under the Sélective Draft Act, approved May 18, 1917 (Act 
May 18, 1917, c. 15, 40 Stat. 76). This act requires that petitioner's 
afïïdavit should set forth the following information : 

"1. Date and place of birth. 2. Date of omiffration to the United States. 
3. Whether he has taken out his flrst papers — that is, declared his intention 
to become a citizen of the United States. 4. l'resent address ; and upon prés- 
entation of aflidavits or such other évidence as may be required in the 
opinion of the board to substantiate the claim." 

No request was made of affiant to furnish other or additional évi- 
dence than that contained in his own affidavit, and his case was taken 
up by the local board and decided adversely to him, and the local board 
took the case up with the district board, and that board approved the 
action of the local board, and petitioner was therefore certitied for 
draft in the army, and on the lOth day of October, 1917, he was in- 
ducted into service at Camp L,ee, Va. He subsequently, on the 3d of 
December, 1917, presented his pétition to the commanding gênerai at 
Camp L,ee, praying to be discharged from military service, on the 
ground that he was an alien and had never declared his intention to 
become a citizen, and to this application he attached affidavits in sup- 
port of his claim which were not before the local board. The com- 
manding gênerai declined to discharge the petitioner, because there 
was no claim that he had been denied a full and fair hearing before 
the local board, or that said board acted beyond its jurisdiction or con- 
trary to the procédure required by law. 

Thèse suggestions by the commanding gênerai are renewed hère by 
the government in opposition to petitioner's discharge on habeas cor- 
pus, and the further fact is urged that the petitioner failed to appeal 
to the district board from the action of the local board ; and the gov- 
ernment earnestly insists that the writ of habeas corpus cannot be 
used as an appellate procédure and the courts are withovit jurisdiction 
unless the executive and military authorities whose action is brought 
into question either exceeded their jurisdiction or denied to the peti- 
tioner a fair and impartial hearing. 

Thèse légal positions taken by the government may be conceded, but 
nevertheless it is undisputed, as is shown by the authority relied upon 
by both sides (Angélus v. Sullivan [Circuit Court of Appeals, Second 
Circuit, October, 1917] 246 Fed. 54, 158 C. C. A. 280), that if the 
tribunal whose action is complained of acted beyond the scope of their 
authority, or failed to accord to the accused a fair trial, or rejected 
proper évidence ofïered by him, then that such relief can and should 
be afforded by habeas corpus. The petitioner filed the précise affida- 
vit required under the law, and no other or additional évidence was 
required of him, as the act in terms contemplated, if needed, and up- 
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on his affidavit it is entirely clear that he was not subject to draft, but, 
on the contrary, he was a Russian subject who had made no déclara- 
tion of his intention to become a citizen of the United States. That 
was the soie point in the case. There was no dispute then as to his 
being a Russian subject; there is none now ; nor has there been a 
suggestion to the contrary apparent from the record. 

[2] It is true he did not appeal to the district board, as perhaps he 
should bave donc, but he ought not to be denied his rights to habeas 
corpus, where his personal liberty and nationahty are involved because 
of his failure to hâve donc a vain thing. The local board for some 
reason took the matter up with the district board, which board ap- 
proved the action of the local board, and hence to bave appealed to 
them would bave been an act of foUy. It is entirely clear that an 
impartial hearing, the facts not being disputed, required the grant- 
ing of petitioner's claim to exemption, and that both that board and 
the district board and the commanding gênerai acting upon his case, 
with his nationality and the fact that he had made no previous déc- 
laration of his intention to become a citizen undisputed, and that he 
made due claim to his exemption and filed proper affidavit in support 
thereof, and was denied a hearing, acted beyond their authority in 
inducting a Russian subject into the army of the United States, and 
their action and orders in that respect are void. 

Moreover, under Compiled Rules of the Provost Marshal, dated 
September 27, 1917, No. 12, form No. 44, paragraph B of subdivision 
No. 2 of said régulations, it would appear that, under the authority 
reposed in the military authorities at the mobilization camp, this peti- 
tioner should hâve been relieved as coming within the class against 
whom hardship would be worked, arising from error in law on the 
part of the authorities acting in this case, or the nonculpable ignorance 
of the registrant in failing to properly protect himself from the con- 
séquences of the illégal ruling against him. 

The petitioner will be discharged. 



CHASE V. LATHROPE et al. 
(District Court, E. D. New York. May 2.S, 1918.) 

Courts ©=^.^18 — Jurisdiction of Fedkral Courts — Diversity of Citizen- 
sitii>. 

In an acition in a fédéral court on a proniissory note against two de- 
fendants, both of whom hâve appoared and rais(>(l the question of juris- 
diction, plaintiff cannot vest the court with jnri,'<dictiou by a dismissal 
as to one, who is a citizen of the same state as himself. 

At Law. Action by Samuel C. Chase against Maxwell D. Lathrope 
and Henry R. Lathrope. Dismissed for want of jurisdiction. 

Joseph D. Baucus and George H. Rice, both of New York City, 
for plaintiff. 

Franklin Léonard, Jr., of New York City, for défendants. 
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GARVIN, District Judge. This is a motion by plaintiff for judg- 
ment on the pleadings upon the ground that the answer interposed 
is fictitious. The action is on a promissory note. The plaintifï is a 
citizen of the United States, residing in the state of Pennsylvania. 
Both défendants are citizens of the United States ; Maxwell D. La- 
thrope residing in the state of Pennsylvania, and Henry R. Lathrope 
residing in the state of New York. Both défendants hâve joined in 
an answer setting up, first, that the court has no jurisdiction of the 
subject of the action ; second, that the court has no jurisdiction of 
the persons of the défendants. 

The plaintifï submits a mémorandum, in which he states that the 
défendant Maxwell D. Lathrope was not served with process, and that 
the plaintiff desires to discontinue as against him, if he is now before 
the court. The service of an answer by both défendants brings ail 
of the parties into court, and the plaintifï may not, by asking leave to 
discontinue, at this time, deprive the défendants of the right to raise 
the question of jurisdiction. 

This is an action on a promissory note. The plaintiiï and one of 
the défendants are citizens of the United States and résidents of the 
same state. This is an action where the jurisdiction of the court dé- 
pends upon diversity of citizenship. There being more than one de- 
fendant, ail must be liable to be sued, and the court has no jurisdiction 
when one défendant and the plaintiff are citizens of the same state. 
Mirabile Corp. v. Purvis (C. C.) 143 Fed. 920; Columbia Digger Co. 
V. Rector (D. C.) 215 Fed. 618. 

There are numerous other authorities to this effect. The action 
must be dismissed. 



UNITED STATES v. JACOB SCHMIDT BKEWING CO. 
(District Court, D. North Dalvota. December 28, 1918.) 

1. Interest <s=322(1) — Judgment. 

At cominon law a judgment does not bear interest as an absolute mat- 
ter of riglit, and ordinarlly the (luestion whetlier interest is recoverable 
dépends on the nature of the judgment and, as a rule, whether allowed b,y 
some statute. 

2. Fines ©=17% — Judgments in Cbiminai, Case — Subvival. 

Judgments Imposed as a punisliment for the violation of a erirainal 
law stand in a class by themselves, and do not survive the death of the 
party against whom they are entered, so as to t» a charge against his 
estate. 

3. Interest <ê=>22(8) — Judgments in Oriminal Case. 

In View of Rev. St. § !>fi6 (Comp. St. 1910, § 1605), providlng for allow- 
ance of interest on ail judgments in civil cases, the United States cannot 
recover interest on a judgment imposing a Une for violation of a oriminal 
statute, thougli enforceinent was stayed pending defendant's writ of error 
by a stay bond. 

The Jacob Schmidt Brewing Company was convicted of violating 
Criminal Code, § 240 (Comp. St. 1916, § 10410), and, the conviction 
being affirmed on defendant's writ of error, the question whether the 
United States was entitled to interest on the judgment, the défendant 
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having given a stay bond, was submitted on stipulation of counsel. 
Interest denied. 

M. A. Hildreth, of Fargo, N. D., for the United States, 
James Manahan, of St. Paul, Minn., for défendant. 

AMIDON, District Judge. A question lias arisen in this case which 
is submitted to the court by stipulation of counsel. Défendant is charg- 
ed in the indictment with violation of section 240 of the Criminal Code 
(Act March 4, 1909, c. 321, 35 Stat. 1137 [Comp. St. 1916, § 10410]), 
upon the ground that it shipped intoxicating liquors without prop- 
erly marking the package in which the same was contained. It was 
found guilty, and as punishment therefor adjudged to pay a fine 
amounting in the aggregate to $7,250. It sued out a writ of error to 
review this judgment, and gave a stay bond. The question submitted 
by the stipulation is whether the government is entitled to interest 
upon the judgment from the date it was entered to the time of its 
payment, which the company now desires to make; the judgment hav- 
ing been affirmed by the Circuit Court of Appeals. Jacob Schmidt 
Brewing Co. v. United States, 254 Fed. 695, C. C. A. . 

The first impression is that the judgment created a debt due from 
the défendant to the government, and that it was the duty of the de- 
fendant to pay this judgment immediately upon its rendition. As it 
escaped that duty by suing out a writ of error, interest would, in the 
ordinary course of things, constitute the damage caused to the gov- 
ernment by reason of the delay in making the payment. 

This, however, proceeds upon the assumption that interest is recov- 
erable as a matter of right. Such is not the case. The judgment, by 
its terms, did not bear interest. No interest is awarded specifically by 
the judgment of the Circuit Court of Appeals. On the contrary, that 
court bas even withheld costs. 

[1] At common law, a judgment does not bear interest as an ab- 
solute matter of right. Whether interest is recoverable dépends upon 
the nature of the judgment, and as a rule upon whether interest is 
awarded by some statute upon ail judgments of the class to which the 
particular judgment belongs. 

[2] Judgments imposed as a punishment for the violation of a crim- 
inal law stand in a class by themselves. They do not survive the death 
of the party against whom they are entered, so as to be a charge upon 
his estate. United States v. Mitchell (C. C.) 163 Fed. 1014; United 
States v. Dunne, 173 Fed. 254, 97 C. C. A. 420, 19 Ann. Cas. 1145. 
California has a statute almost identical with that of the state of North 
Dakota, and it has been ruled under that statute that judgments im- 
posed as a fine for the violation of criminal law do not bear interest. 
People ex rel. Warfield v. Sutter, 129 Cal. 545, 62 Pac. 104, 79 Am. 
St. Rep. 137. 

[3] This subject, however, is settled for fédéral courts by section 
of the Revised Statute (section 1605 of United States Compiled 
Statutes for 1916). That statute provides as foUows: 

"Interest shall be allowed on aU judgments in civil causes, recovered in a 
Circuit or District Court," etc. 
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Congress having undertaken to deal with the subject of interest 
upon judgments, and having expressly restricted the allowance of in- 
terest to judgments in civil causes, the imphcation is strong that judg- 
ments in criminal causes do not bear interest. 

My conclusion, therefore, is that the government is not entitled to 
interest upon the judgment in the above-entitled cause. 



GOEHAM V. CONARD S. S. CO., Limited. 

(District Court, D. Maine. October 17, 1918.) 

No. 478. 

1. SiiiPPi^'G i©=5S4(3) — LiAiiiLiTY OF Sini'— In.tury to Stevedoee. 

A steaniship company held llable for injury to an employé of contract- 
ing stevecloreis for coaling a shlp, on the ground that its walking lioss, 
(!0-operating in the loading as on former occasions in the course of his 
employment, furnished an unsafe rigging for use in delivering the coal 
at the hatehway. 

2. CoRPOBArroxs <g=42.3 — Liability for Négligence of Agent. 

A corporation may be held llable for négligence of its agents, where the 
act in question was performed in the course of the agent's employment in 
the business of the principal. 

In Admiralty. Suit by Patrick F. Gorham against the Cunard 
Steamship Company, Limited. Decree for libelant. 

Woodma.n & Whitehouse and Raymond S. Oakes, ail of Portland, 
Me., for libelant. 

Bradley & Linnell, of Portland, Me., for respondent. 

HAIvE, District Judge. The libelant brings this suit for personal 
injuries alleged to hâve been received by him on January 4, 1918, 
■whi]e engaged as a stevedore i,n the service of Randall & McAllister, 
coal dealers, in loading bunker coal into the respondent's steamer As- 
cania, while lying at the dock alongside the Grand Trunk wharf in 
Portland Harbor. He says that his duties required him to guide heavy 
tubs of coal from the side of the ship to the hatehway ; that the re- 
spo.ndent was under the duty of exercising reasonable care in pro- 
viding a safe place for him to work, and that this included the duty of 
seeing that any rigging or machinery which it undertook to provide 
should be reasonably safe; that the respondent failed in this duty; 
that by its walking boss, Covell, it put up a rigging which proved u,n- 
safe; and that thereby a block became unhooked from a guy wire, 
and was thrown, with violence, against libelant's head, causing injury. 

The respondent dénies that it was its duty to provide applia,nces to 
carry on the work of coaling, or that its agent constructed any tem- 
porary device for the purpose of dragging buckets of coal from the 
side of the ship to the hatehway, and says that this device was con- 
structed by Randall & McAllister, under the direction of their fore- 
ma,n ; that it gave no invitation for the libelant to render service on 
the ship, or to corne upon the ship for any purpose ; that it contracted 
with the libelant's employers, Randall & McAllister, to coal the ship, 
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and did not undertake to provide any rigging for the purpose; that 
whatever Covell did in supplying the rigging was voluntary, and in the 
nature of a loan; and that it was not the act of the company. 

The proofs show that the Ascania was to be supphed with coal for 
her bunkers, under a verbal contract between the respondent company 
and Randall & McAUister. Gorham was in the temporary employment 
of Randall & McAUister, and was acting as one of the stevedores 
in loading coal upo.n the ship. By reason of the construction of the 
vessel, and its height out of water, it was found impossible to load the 
coal with the usual appliances which Randall & McAUister had; the 
derrick on the lighter used by Randall & McAUister would not reach 
far enough on board to land the tubs of coal conveniently for dumping 
through the small center hatch on the ship. Covell, the head walking 
boss of the respondent company, obtained from the respondent com- 
pa,ny's shed a spécial rigging suitable for the required use, a rigging 
which the company had provided before in such cases. A so-called 
Warren lighter, having a tall derrick mast and heavy buckets, was 
brought alongside. It appears that Covell had rigged this vessel and 
other vessels in the same manner, and knew how to do it. The rig- 
ging co.nsisted generally of a span leading from one of the funnels 
on the vessel to the deck ; this span wire was extended from the 
smokestack, and carried forward to a ventilator across the hatch, 
lengthwise of the vessel; a block, called a Boston block, vi'ith an open 
hook, was placed on the span wire and hung over the hatch ; the open 
hook of this Boston block had no shackle boit to close its opening; a 
guy wire was attached to the block, and carried backwards to a point 
near the funnel, to hold the block from sliding down the slanting wire 
toward the ventilator ; a cross guy wire was affixed to the slanting 
wire, and carried back to a point on the opposite side of the ship, to 
prevent the slanting wire from swinging too far toward the side of 
the vessel over which the coal came in ; in order to hold the block on 
the wire, a mousing, or lashing, was wound around the neck of the 
hook; a rope attached to, and running from, the drum end, on the 
steam winch, forward near the ventilator, was passed through the 
block, and attached to a tub on the side of the vessel nearest the light- 
er. The pull from the tub on the slanting wire was at about right 
angles ; and the pull from the rope to the steam winch drum was be- 
tween the right angle and the direct line of the slanting wire, some- 
thing less than a right angle. The tubs to which the rope was thus 
attached were dragged by this line, passing through the block, a.nd by 
the turn of the steam winch, along the deck, and were dumped into 
the hatch. In the passageway of the tubs across the deck were two 
lifeboat stanchions, about 15 feet apart, with a rest in the center, be- 
tween them, about 18 i.nches above the deck; this center rest tended to 
obstruct the tubs. Gorham was engaged in attempting to pull the tubs 
by the obstruction, and the tubs were found so heavy that it was nec- 
essary for the winchman to turn his drum in order to swing and surge 
the tubs, and thus lift them by the obstruction. This surging and rapid 
movement of the tubs caused the block to be brought back sharply 
against the span wire ; in this way the mousing, or lashing, on the hook 
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was chafed, so that the hook jumped off the span wire, and the block 
was thrown with force against the libelant's head. 

The évidence shows that, when Randall & McAlHster's crew came 
on board the Ascania o,n the morning of the injury, for the purpose 
of coaling the ship, their foreman, RÏulkern, knew that the ship had 
to be loaded, no matter what was her position; it was évidence that 
she stood too high in the water for their trucks to swing the buckets 
over the hatch, and that a spécial rigging would hâve to be put up; 
the walking boss of the respondent was then consulted; Covell sent 
at once to the Cunard shed to get the rigging, and helped to put it up ; 
he co-operated with Mulkern and instructed him ; he had, bef ore that, 
supervised the loading and unloading of the same vessel, and had su- 
perintended the putting in of coal by his own crew and others from 
the upper deck when the ship was light ; he had used the extra hoist 
in the same way he was then using it ; he knew he would hâve to use 
the same rigging as before, so that, when the coal and the men came, he 
was there, expecting to assist and to supply the rigging. 

[1] I cannot sustain the contention of the respondent that, in fur- 
nishing the rigging and putting it up, Covell was acting only as a vol- 
unteer, and was merely loaning the rigging to the coal dealers. It was 
clear that the character of the ship and its position high out of the 
water required a spécial rigging; Randall & McAllister were not 
obliged by their contract to furnish it. When confronted with this sit- 
uation, the walking boss of the ship furnished the rigging, and direct- 
ed its érection and use. The testimony leads me to the conclusion that 
he was acting in the gênerai course of his duties, and i.n furtherance 
of the business of the ship; those intrusted with the conduct of the 
ship must be bound by his action. Even though the ship was under no 
contractual obligation in the premises, it was under the duty of seeing 
that the instrumentalities, furnished by its walking boss, and superin- 
tended by him, under the circumstances shown by the proofs, were 
reasonably safe for the purpose for which they were intended. It is 
shown, too, that Covell stayed around the ship and saw the opération 
of the rigging, and that he had knowledge of the mousing on the hook ; 
he knew that, when the hook repeatedly swu.ng back, bringing the 
mousing against the span, this action would tend to wear off the mous- 
ing, and to cause the conséquent f ail of the block. It is in testimony, 
too, that after the injury he furnished a block not having an open hook, 
but provided with a shackle, because, as he says, "we thought it was 
safer." The évidence is convincing that he was a man of expérience 
in his work; that he was acting in the course of the business of the 
ship; that he selected the spécial rigging and superi,ntended its in- 
stalling ; that he saw it in opération with the heavy tubs ; that he knew 
the difficulties and liability to injury resulting from its use. If he had 
stopped the work as soon as he perceived the danger, and had then 
procured from his shed a shackle block with an iron boit, which could 
not hâve chafed, the injury would not hâve occurred. The libelant 
was engaged in performing a service in which the ship had an interest ; 
those in charge of the ship were under the duty of exercising the care 
of a reasqnably prudent man in providing a safe place for him to 
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work ; this must be held to include the duty of seeing that any instru- 
mentalities which it undertook to provide should be reasonably safe. 
It is the duty of an employer, inviting workmen to use his structures, 
to exercise reasonable care and diligence to make them fit for use. The 
Rheola (C. C.) 19 Fed. 926; Pioneer S. S. Co. v. McCann, 170 Fed. 
873, 96 C. C. A. 49; Hough v. Railway Co., 100 U. S. 214, 220, 25 
Iv. Ed. 612. 

I arn constrained by the testimony to hold that the rigging was ac- 
tually furnished by the ship, even though the ship was under no con- 
tract to provide such a structure. The action of Covell, the walking 
boss, was clearly an act of co-operation on the part of the ship in 
the work of loading the coal. In The Lisnacrieve (D. C.) 87 Fed. 570, 
572, Judge Thomas, of the Eastern District of New York, held that, 
where the owners of a ship furnished a winchman to assist in unload- 
ing, they were liable to an employé of the stevedore, who was unload- 
ing the ship under a contract, for injuries caused by the négligence 
of the winchman, although they were under no contractual obligation 
to furnish the winchman, and although the winchman was working 
under the orders of the stevedore ; that such an undertaking was not 
merely loaning a servant to a stevedore ; it was co-operation on the 
part of the ship in the work of unloading the cargo. 

In the case at bar, the walking boss of the respondent was clearly 
co-operating in the work of loading the coal, although he was un- 
der no contractual obligation to so co-operate. In so doing, it is clear 
that he was acting in furtherance of the business of his principal ; that 
he was put forward by it as the man in gênerai charge, in the course 
of the ship's business, of ail matters pertaining to loading it and fit- 
ting it for sea. Under thèse circumstances, the respondent must be 
held to be bound by the action of Covell. I am satisfied, too, by the 
évidence, that the liability to injury from the use of the rigging in 
question could hâve been discovered by the exercise of the degree 
of care required under ail the circumstances of the case, and that there- 
fore the shipowner must be held to be liable for the libelant's injuries. 

In this respect The Bolton Castle, 250 Fed. 403, C. C. A. , is 

in point ; that case was lately decided by the Court of Appeals in this 
Circuit, in an opinion sent down in April last. 

[2] The law of the fédéral courts is clear that, in order to hold 
a corporation liable for the négligence of its agents, the act in question 
must be performed in the course of the agent's employment in the 
business of the principal. There must be évidence of some facts from 
which the authority of the agent to act upon the subject-matter in- 
volved may be fairly and legitimately inferred by the court; and this 
rule is applicable to the case of a corporation as in the case of an 
individual. Sait Lake City v. Hollister, 118 U. S. 256, 6 Sup. Ct. 
1055, 30 L. Ed. 176; Lake Shore, etc., Ry. Co. v. Prentice, 147 U. 
S. 101, 109, 13 Sup. Ct. 261, 37 L. Ed. 97; Washington Gaslight Co. 
V. Ivansden, 172 U. S. 534, 544, 19 Sup. Ct. 296, 43 L. Ed. 543. 

Such évidence as is referred to in the above cases is found in the 
case before me. I can hâve no doubt, from this évidence, that the 
respondent was bound by the act of its walking boss in co-operating 
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with the employers of the libelant in loading the coal upon the ship, 
and in furnishing a rigging for that purpose. If Covell, who must 
be held to hâve been the agent of the respondent in the premises, had 
exercised the caution of a reasonabJy prudent man, as soon as he found 
that injury might resuit from the opération of his rigging, and had 
provided the shackle block with an iron boit, as he did after the 
injury, the accident would not hâve occurred. I am satisfied that his 
négligence was the négligence of the ship, and was the primary cause 
of the injury. 

No fault of the libelant is alleged by the answer or shown by the 
proofs. 

The respondent must therefore be held to hâve been solely at fault. 

Pursuant to this opinion, a decree should be rendered for the libelant 
in an amount that shall fairly compensate him for his injury. He 
lost his wages for 10 weeks ; he sufïered sometliing from the réduction 
of his pay after he returned to work; he paid his médical expenses; 
he suffered some pain. A careful examination of the évidence leads 
me to the conclusion that the sum of $900 will be reasonably compen- 
satory to the libelant. I,et a decree, therefore, be entered for that 
sum, with costs. 



STATE OF MARYLAND, to Use of BODDIE, v. BALTIMORE & O. R. CO. 

et al. 

(District Court, D. Maryland. December 24, 1918.) 

Shipping iS=384(l) — Action for Weongfui. Death— Négligence. 

A dredge, stationed in a slip and made fast to plers by two Unes on 
each slde, which allowed the second Une to sag whlle a launch loaded 
with stevedores was passing ont under Oiem, by which a stevedore was 
swept off and drowned, held in fault and llable for the death ; it appear- 
Ing tliat the launeli signaled her start, and that if the linea liad been 
held tant, as customary, she could hâve passed under safely, but that 
through négligence of the lookout on the drédge she was neither heard 
nor seen. 

In Admiralty. Suit by the State of Maryland, to the use of Louise 
Boddie, widow of William Boddie, deceased, against the Baltimore & 
Ohio Railroad Company, the Maryland Dredging & Contracting Com- 
pany, the Patapsco Ship Ceiling & Stevedore Company, and the Em- 
pire Engineering Company, Incorporated. Decree for libelant against 
the Maryland Dredging & Contracting Company. 

Benjamin H. McKindless and Charles W. Main, both of Baltimore, 
Md., for libelants. 

Charles R. Webber and Duncan K. Brent, both of Baltimore, Md., 
for respondent Baltimore & O. R. Co. 

Joseph N. Ulman and George Forbes, both of Baltimore, Md., for 
respondent Maryland Dredging & Contracting Co. 

Marbury, Gosnell & Williams, Frank Gosnell, and Jesse Slinglufif, ail 
of Baltimore, Md., for respondent Patapsco Ship Ceiling & Steve- 
dore Co. 

William Fell Johnson, Jr., of Baltimore, Md., for respondent Em- 
pire Engineering Co., Inc. 

<gq:^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ROSE, District Judge. The équitable libelant seeks compensation 
for her husband's death. There is no dispute as to how he was killed, 
and upon the facts there can be none that it was the resuit of the nég- 
ligence of some one other than himself. The controversy is as to 
whose carelessness it was. He was in the employ of the respondent 
the Patapsco Ship Ceiling & Stevedore Company, hereinafter called 
the "Stevedore Company." It had fréquent occasion to move its 
workmen about the harbor, and for that purpose, it sometimes used 
launches of its own, and sometimes hired those of others. At the time 
of the fatal accident, the deceased was in one of the latter, upon which 
the gang, of which he was a member, had been ordered by the Steve- 
dore Company. The launch attempted to pass under the Hnes which 
held fast to the pier a dredge which was owned and operated by the 
respondent the Maryland Dredging & Contracting Company, herein- 
after called the "Dredging Company." One of thèse hnes sagged down 
upon the launch, and swept the deceased off to bis death by drowning. 

The dredge had been working in the same slip for something over 
three weeks before the accident. The launch had passed in and out 
of the slip almost daily, and usually a number of times each day. 
During working hours, the dredge was made fast to the piers, on either 
side, by Unes ; there being two of them on each side. One of thèse 
the breast line, ran f rom amidship the dredge to the pier. It was about 
80 feet long. The other extended f rom the dredge's quarter diagonally 
f orward about 200 feet to the pier. When thèse Hnes were taut, there 
was ample room for a launch safely to pass under them. When the 
dredge was at work, as the resuit of the movements of its bucket, the 
lines were continually passing from taut to slack, and back again. 
About three-quarters of a minute elapsed from one slackening of the 
line until the next. The accident happened on an August morning. 
The launch started from the head of the slip; that is, from a point 
200 or 300 feet from the dredge. The starboard side of the dredge 
was that upon which the launch should hâve gone, if upon any, and 
upon that side it attempted to pass. At the time it started, the dredge's 
starboard lines were both taut, and remained so until after the launch 
had passed under the first, presumably the breast line. Then the other 
line sagged down on the launch and swept the deceased off. 

There are only two controverted questions of fact: (1) Did the 
launch sound its whistle as it left the wharf? and (2) was the dredge 
at work when the launch started towards it ? 

' It is abundantly established that the whistle was at hand. There 
was no reason why it should not bave been sounded, and every reason 
why it should. The master of the launch and two other persons swear 
positively that it was. Seven other persons who testified were, at the 
time, in a position in which it was physically possible for them tO' bave 
heard the blast, if given. Of thèse, two do not remember whether the 
whistle was sounded or not. A third, a very intelligent man, states 
that, had it been blown before the launch started, bis attention would 
hardly hâve been attracted to it. Of the remaining four, two were the 
master and engineer of the dredge. Their évidence that it was not 
sounded is of little vvorth. 
254 F.— 46 
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The captain is quite deaf, and says he has been increasingly so for 
the last 10 years. He claims that he can hear better when the dredge 
is vibrating than he can at other times. However that may be, his 
évidence that he did not hear the whistle proves nothing, in spite of 
the fact that he appeared to be, outside of the defect in his hearing, a 
compétent and truthful man. He was in the pilot house looking for- 
ward at the time of the accident, and he did not rely on his own ears 
for knowledge as to signais which might be given by boats coming up 
from the rear of the dredge. In the absence of his mate, he had sta- 
tioned his engineer on the stern, at a point from which ail that went 
on aft his boat could hav© easily been seen, and from which there 
were ample facilities for communicating promptly with him. Ail thèse 
précautions were bound to prove useless, imless the engineer in fact did 
keep his eyes and his ears open. It never seems to hâve occurred to 
him that there was any reason why he should do either. Apparently 
he supposed that he had nothing whatever to do, except once in every 
20 minutes or so, at which interval it was customary to move the 
dredge. He says he did not hear the whistle, but then he was equally 
deaf to the noise made by somewhere from 20 to 40 stevedores crowd- 
ing upon the launch, He never saw the launch at ail, until it was un- 
der the line which caused the disaster. From his whole manner on 
the stand, I concluded that he was either physically or mentally asieep 
for some while before the accident. When testifying, he was voluble 
in his criticisms of the actions of the launch on previous occasions, 
and as to the warnings given it by the dredge captain, and as to its 
speed at the time of the accident. A comparison between what he 
says on thèse matters and the testimony of the dredge master, shows 
that many of his statements are gross and obvions exaggerations, to 
call them by no harsher term. 

The remaining witnesses, who say that the whistle was not sounded, 
are a colored stevedore and a very intelligent launch captain, then 
in the employ of the Stevedore Company, but now in the government 
service. He was standing on a wharf near by at the time the launch 
put eut. Both thèse witnesses made a favorable impression, and yet 
such négative testimony, even when given by honest and capable men, 
is not persuasive against the positive testimony of witnesses who ap- 
pear also to be trying to tell the truth. Neither of thèse men was 
charged with any duty which depended upon his hearing the whistle. 
It might well hâve been sounded without its making the slightest im- 
pression on either of them. Under such circumstances, ail of us hâve 
ears, but we hear not. It is, of course, not possible to be absolutely 
certain that the whistle was sounded; but I hâve little doubt that it 
was, and must so find. That being so, the dredge was clearly in fault. 
It could hâve suspended its opérations long enough to allow the safe 
passage of the launch, as had been its habituai practice with référence 
to this and other launches. If, for any reason, it was at the moment 
impracticable to stop, the engineer could, as was also usual, hâve 
signaled the launch with his hands to wait. Neither was done, because 
for some reason the engineer was for the moment oblivious to ail that 
was going on about him, and the captain of the dredge, handicapped 
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by his defective hearing, relied on his engineer for information as to 
what was happening to the stern of his beat. 

In view of this conclusion, it is unnecessary to détermine the other 
point in controversy, namely : Was the dredge at work when the launch 
started towards it? There are many witnesses, and not ail from one 
side, who are positive that it was, and had been for some hours be- 
fore. Those who claim that it was not point out that every one agrées 
that the dredge's starboard lines were tant when the launch left the 
wharf, and remained so until after the launch had successfuUy passed 
under the first of them. The launch was not, even at the time of the 
accident, moving more than three knots an hour. It is argued that, had 
there not been some stoppage of the dredge, the lines would not hâve 
been tant so long. The calculation is a close one, but it is not neces- 
sary to make it. 

It must be remembered that the owner of the launch is not a party 
to this cause. If he were, it would be necessary to give much consid- 
ération to the contention that the master of the launch was in fault 
for not making sure that his signal had been heard and understood by 
the dredge; but, if so much be granted, it would not exonerate the 
dredge, but it would merely inculpate the launch also. The libelant 
may hold either or both responsible. In point of f act, the launch own- 
er was not sued, very possibly because the prospect of being able to 
collect a large sum of money from him was not thought to be hopeful. 
Any one of the respondents could hâve brought the launch owner in. 
No one of them has donc so. If the Dredging Company thinks it 
worth while, it may, after paying the decree, seek contribution from 
him, unless the expiration of the period of limitation prescribed by 
the Maryland form of Lord Campbell's Act will prevent. 

The Stevedore Company does not appear to be liable for the nég- 
ligence of the master of the launch. It is true that its gênerai fore- 
man, who, under ail the circumstances, bore to the deceased the rela- 
tion of vice principal, and not fellow servant, ordered the men into the 
launch. It is possible, if the accident had been the resuit of over- 
crowding the boat, or of its unseaworthiness, the Stevedore Company 
might hâve been liable, because it had told its workmen to take pas- 
sage in it; but it is certainly not answerable for unanticipated négli- 
gence in the management of a launch, which it did not own, and whose 
master was not selected by it. It follows that, as to the Stevedore 
Company, the libel must be dismissed. 

The Baltimore & Ohio Railroad Company owns the piers on either 
side of the slip. It engaged the Empire Engineering Company to bave 
the slip dredged out, and the latter employed the Dredging Company, 
to do the actual work. The Railroad Company and the Engineering 
Company were sued, I suppose, upon the theory that the work to be 
donc was of such a character, or was to be done in such a place, that 
the défense of independent contracter is not open to them as against 
the claim of one who has sufEered injury in the course of its doing. 
It does not seem that, under the facts in évidence, the doctrine is ap- 
plicable; but it will probably be unnecessary to pass upon that ques- 
tion, if they, or either of them, could be held liable, it would be be- 
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cause, and only because, they, or one of them, was answerable for the 
négligence of the employés of the Dredging Company, and the latter 
would be bound to reimburse them for whatever they were called upon 
to pay in conséquence of such négligence. Fortunately it is abundant- 
ly solvent, and the question of whether the Railroad Company or the 
Engineering Company is under any liability to libelant may be post- 
poned until after the libelant has failed to collect its decree from the 
Dredging Company. 

The deceased was a young man in good health, making at the time 
of his death from $22 to $25 a week. Thèse wages are about double 
what, before the war, stevedores used to receive at this port; but, ac- 
cording to the officiai index numbers, priées hâve gone up on an aver- 
age in about the same degree, or the purchasing power of a dollar is 
only one-half of what it was — whichever way you choose to put it. 
This state of facts may not be permanent; probably to its fuU ex- 
tent it will not be. Taking ail things into account, I think a reasonable 
award is $7,500, and for that amount a decree will be given against 
the Dredging Company, the question of the possible liability of the 
Railroad and the Engineering Company, respectively, being reserved. 



GREGG et al. v. MEGARGBL. 
{District Court, S. D. New York. October 28, 1918.) 

1. Joint Advektures ©==0(2) — Actions — Evidence. 

In suit by members of a syndicate against défendant, wbo organized the 
same and transferred to tlie syndicate certain corporate stock, évidence 
held to show that défendant did not intend, by means of a letter to 
those invited to become members of the syndicate, to deceive as to the 
price he paid for the stock. 

2. Joint Adventukes ©==4(1) — Mutual Kigiits and Liabilities — Deceit — 

Wbitten Instruments. 

Where défendant, who organized a syndicate, Issued a letter inviting per- 
sons to join, ainbiguities in the letter must be resolved against défendant, 
where it was asserted that he was guilty of fraud in misrepresenting to 
members of tlie syndicate the price he paid for the corporate stock de- 
livered to the syndicate. 

3. Joint Adventukes iS:=»4(1) — ^Reliance on Fbaudulent Statbment. 

Where persons who entered a syndicate formed by défendant knew 
at the time they joined the facts concerning defendant's purchase of 
stock which he transferred to the syndicat©, they cannot recover on the 
theory that défendant, in letters inviting them to join the syndicate, mis- 
represented the price he paid for the stock. 

4. Joint Adventubes <S=34(1) — Reliance on Feaudulent Statement. 

Where persons who joined the syndicate formed by défendant did not 
rely on his représentations as to the price at which he acquired corporate 
stock which he delivered to the syndicate, they cannot recover for mls- 
representations as to the matter. 

5. Joint Adventubes ®=54(1) — Mutual Rights and Liabilities. 

Where défendant, who organized a syndicate to take over corporate 
stock, which he had already acquired, in conversations with one H., who 
became a member, Induced H. to believe that défendant had paid for the 
stock the price received from the syndicate, hcld, that others who were 
Induced by H. to join the syndicate could not rely on the mlsrepresenta- 
tions made to H. 

<gS3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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6. Joint Adventtjees <©=»5(2) — Actions — Bukden of Pboof. 

In an action for fraud upon members of a syndicate formed by de- 
fendant, held, that persons joining the syndicate had the burden of 
proving the fraudulent misrepresentatlons of défendant. 

7. Joint Adventures <S=»4(1) — Mittual Rights and Liabilities. 

Where one who had joined the flrst syndicate organized by défendant, 
who transferred to the syndicate at $7 a share stock which he had 
bought for half that sum, leamed of the true facts, held, that such per- 
son, having, without objection, Joined a second syndicate organized to 
take over the stock, cannot recover, for that amounted to an ailirnianca 
of the first contract. 

8. Pkincipal and Agent <S=>111(1) — Authobitt of Agent — Subscbiption to 

Syndicate. 

An agency to subscribe to a syndicate organized to take over coriwrate 
stock does not continue, per se, as an agency to waive, relinquish, or con- 
done misrepresentations made by the organizer of the syndicate. 

9. Joint Adventdebs <®=>5(2) — Acttons — Evidencbl 

In a suit against défendant, the organizer of a syndicate, where It was 
conteuded défendant mlsrepresented the priée at which he acqulred stock 
delivered to the syndicate, and the written contract, embraced in let- 
ters to persons invited to joln the syndicate, was ambiguous, held, that 
évidence as to defendant's conversations was admissible, as showing the 
construction plaintiffs were led to place upon the writing. 

10. Joint Adventubes <S=>4(1) — Mutual Riouts. 

Where défendant organized a syndicate to take over corporate stock, 
which he had already aoquired, persons who .ioined tlie syndicate, rely- 
ing on représentations that the stock was turned over to the syndicate at 
the price défendant paid, may, without repudiating the wûole agree- 
ment, require défendant to deliver them shares in the syndicate on the 
basis of the price he paid for the stock, but they cannot require défend- 
ant to account for the entire profits resulting from the transaction. 
IL Joint Adventoees @=>5(1) — Action for Accounting. 

Where it dld not appear that défendant, who organized a syndicate, 
had refused to f ully and properly account, though there was a controversy 
as to whether he mlsrepresented to members the price which he paid 
for corporate stock delivered to the syndicate, held that, in a suit seeking 
relief on that basis, défendant should not be required to account as to 
the transactions of the syndicate. 

In Equity. Suit by Nathan Gregg, Charles B. Whitehead, and 
George O. Wolf, copartners doing business under the firm name of 
Gregg, Whitehead & Co., and others, against Roy C. Megargel, doing 
business under the firm name and style of R. C. Megargel & Co. Bill 
dismissed as to some of plaintiffs, and as to others part only of the 
relief granted. 

See, also, 248 Fed. 960. 

White & Case, of New York City (George O. Redington and Ver- 
mont Hatch, both of New York City, of counsel), for plaintiffs Gregg 
and others. 

George L,- Ingraham, of New York City, for plaintiffs Gates and 
Eccles. 

Wollman & Wollman, of New York City (Henry Wollman, of New 
York City, Clarence Alexander, of Yonkers, N. Y., and Herbert Haase, 
of Chicago, 111., of counsel), for intervening plaintiffs. 

Powell, Wynne, Lowrie & Ruch, of New York City (Herbert C. 
Sni)rth and Frederick J. Powell, both of New York City, of counsel), 
for défendant. 

®=aFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



726 254 FEDERAL REPORTER 

MAYER, District Judge. Though in ferm one lawsuit, the trial 
really involved the considération of a séries of cases, because of the 
fact that the various plaintiffs and interveners entered into transactions 
with défendants under varying circumstances, and each case, to the 
extent not govemed by certain propositions common to ail, must be 
disposed of on its own facts. 

The complaint of plaintiffs, so far as it relates to Gregg, will serve 
to typify the theory of plaintiffs. Gregg allèges that in August, 1917, 
Megargel made a proposition, contained in a letter dated August 17, 
1917, which was accepted by Gregg and the other plaintiffs, and "there- 
upon constituted a separate agreement on the part of each of the plain- 
tiffs with the défendant ; that said letter * * * constitutes the en- 
tire agreement between the parties," except, of course, the number of 
shares of stock subscribed for by each plaintiff ; that Gregg et al. sub- 
scribed in certain amounts, and paid certain amounts on account of 
their stock subscriptions ; and — 

"Seventh. That the said agreements were obtained from the plaintiffs by 
the défendant througli fraud and misrepresentation, in that both by the 
wording of the agreements and by statements made to the plaintiffs by the 
défendant, with the intent to deceive and defraud the plaintiffs, and to induee 
them to enter into the agreements, the défendant represented that he had pald. 
or was to pay, ?7 per share for ail of the 100,000 shares of stock embraced 
within the agreements ; whereas, on information and belief, the plaintiffs al- 
lège tliat at the time of making such représentations the défendant, unknown 
to the plaintiffs, had an option for, or already had acquired, the said stock at 
a priée of $3.50 per share. 

"l'iighth. That plaintiffs relied upon the said représentations made by the 
défendant and were indnced thereby to enter into the said agreements. 

"Mnth. That the défendant, in acqulrlng said stock at $3.50 per share, was 
actlng as the agent or représentative of the plaintiffs and each of them. 

"Tenth. That the plaintiffs bave tendered and do now tender to the défend- 
ant payment for their nonwithdrawn stock on the basis of $3.50 per share, 
in addition to such reasonable commission and brokerages for sales or pur- 
ehases effected by the défendant, and ail necessary expenses incurred by the 
défendant in the acquisition and marketing of the sj'ndicate stock, and other 
necessary expenses incurred b.y h^'m as syndicate manager ; and plaintiffs hâve 
demanded and do now demand of the défendant the dellvery to the respective 
plaintiffs of the number of shares of nonwithdrawn stock of their subscrlption, 
but that the défendant bas refused and still refuses to accept said payment as 
payment in full and to dellver said nonwithdrawn stock to the plaintiffs." 

The complaint then refers to transactions of the syndicate as such 
and af ter its formation. Relief is asked for as follows : 

"(1) That the défendant render to the plaintiffs a true and full account 
setting forth the following items and particulars: 

"(a) The amount défendant pald per share for the 100,000 shares of syndi- 
cate stock, referred to in Exhibit A, together with the date or dates when 
défendant acquired said .stock. 

"(b) An itemized account of the purchases and sales of the syndicate 
stock. * * * 

"(c) An itemized expense acconnt of the disbursements. • * * 

"(d) The amount of cash received from participants on account of the 
80,670 shares of nonwithdrawn participation stock, and the amount reœivable. 

"(e) An itemized account of ail other reeeipts and expenditures of the 
said sj'ndicate. 

"(2) That pending a full * * * accounting the défendant be enjoined 
from disposing of * • » any of the stock of the syndicate which the plain- 
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tiffs daim, and tliat défendant be enjoined from disposlng of any of the prop- 
erty, inoiiey, interests or effects of the syndicate. 

"Ç^) Tliat a receiver of the syndicate stock, money, and property » * * 
be appointed, with the usual powers and duties. 

"And plaintifCs demand final judgment against tlie défendant as follows : 

"(4) ïhat upon payment to the défendant by each or any of the plaintiffs 
of the balance due on their subscriptlons for nonwithdrawn stock, at the rate 
of $3.50 per share, i)lns their pro rata sliare of the comniissious and ex- 
penses, referred to in paragraph or subdivision 10 of this blU of complaint, 
the défendant be regulred to deliver forthwith to each of tlie plaintifCs maklng 
such psiynient, the entire number of shares of thuir subseriptions for said 
nonwithdi'awn stock. * « * 

"(7) That the plaintiffs liave such other and further relief in the premises 
as may be Just and proper." 

Défendants deny liability, and counterclaim for the différence he- 
tween $7 per share and the amount paid by respective plaintiffs on 
their subseriptions to which plaintiffs interpose their reply in accord- 
ance with New York Code practice, denying liability for the difïerenca 
so claimed by défendants. 

It will be noted at the outset that plaintiffs hâve not brought an ac- 
tion at law to recover damages for fratid or deceit, nor do they seek 
in equity for a rescission and the return of their money. They proceed 
on the theory that Megargel was their agent in purchasing the stock, 
and as such must account for the différence between $3.50, the price 
he paid for the stock, and any amount over $3.50 which he may hâve 
received from any of the persons who became members of the syndi- 
cate. To put the matter in their ovvn way, plaintiffs affirm the con- 
tract and seek to compel one who they assert was their agent fîdu- 
ciary to account for ail his profits. Défendant insists that he was 
not acting as an agent to purchase, but was a vendor to the respec- 
tive individuals who became syndicate members, and as such was not 
tinder any obligation to disclose the price at which he was buying the 
stock. 

Plaintiffs may be divided preliminarily into two gênerai classes : (1) 
Those who relied on the letter alone; and (2) those who also relied 
on oral représentations or statements by défendant or others — the légal 
effect of which will be discussed later. The syndicate letter is annex- 
ed,^ the paragraphs being numbered for convenient référence. 

[1-4] It is but just to défendant to state that I am satisfied, on the 
évidence, that there was no intent to deceive by means of the letter. 
The letter was prepared by attorneys of unquestioned integrity, and, 
if there was ambiguity, it was not deliberate, but was due to the elu- 
sive character of language. ]\Iegargel and his lawyers undoubtedly sup- 
posed that they had made clear that he was a vendor to the syndicate, 
«elling the stock for $7, without any représentation as to what he paid 
or was to pay for it, and from that point of view it was nobody's busi- 
ness what he paid or was obligated to pay for it. There is no doubt 
that Megargel did not disclose, nor intend to disclose, the price he was 
paying. Such a course, he may hâve thought, might interfère with the 
saie, because it sometimes happens — at least in certain kinds of syn- 

1 See note at end of case. 
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dicate transactions — that possible subscribers hold off i£ they think 
the vendor is making toc much of a profit. 

But the failure to disclose does not import fraud nor mis représenta- 
tion, if the relation is one of vendor and vendee at arm's length. An- 
other fact which indicates the lack of intentional fraud is Ihat the let- 
ter was not distributed broadcast to the public, but was sent to a lim- 
ited clientèle. Indeed, ail the plaintiffs knew their way about, and 
most, if not ail, of them, for one reason or another, sought to be per- 
mitted to subscribe. 

But, whatever may be the purpose or the mental conception of the 
writer of a letter, he is held to the language employed, as that language 
may impress the reader of ordinary intelligence. The test is not the 
intent of the writer but the meaning to the reader. When, therefore, 
such a writing as this syndicate letter invites money subscriptions, the 
writer must make his meaning clear, and any ambiguity must be re- 
solved against the author. 

Counsel for both sides hâve elaborately analyzed the letter, but the 
true approach is to obtain the impression created by the first reading 
of the letter. A fine analysis, word by word, is often responsible for a 
wrong conclusion. Much bas been said (a) to the efifect that Megargel 
clearly represents himself as an agent and (b) per contra that he clear- 
ly represents himself as a vendor. The fact is that there is great dif- 
ficulty in determining the true construction. The letter deals with two 
propositions : (1) The forming of a syndicate by huying from Megar- 
gel; and (2) the conduct of the syndicate after formation. The im- 
portant paragraphs to be considered are Nos. 2, 4, 6, and 9. 

The impression created upon the mind of the reader, colloquially put, 
might readily be as follows : 

"We are negotiating for the purchase of some Glenrock stock, wliicli \ve 
hâve not obtained as yet, and we are forming a syndicate to take from us. 
ont of this stock not yet obtained, an amount not to exceed 100,000 shares, if 
vve succeed in getting the stock, as we expect, for $7 a sliare. (l'ar. 2.) In 
that event, yoii can eoine into a syndicate participation at .*P7 per sliare. 
(Par. 9.) We will not charge the syndicate for acting as syndicate managers 
other tiian reasonable commissions and tlie usual brokerages, because, so lar 
as the purchases of the stock for the syndicate are concei-iied, we liave been 
otherwise (satisfactorily) compensated, or, in other -words, so far as tlieso 
100,000 shares are concerned, we hâve reeeivefi pay for services rendered. 
We are to be managers of tlie syndicate, notwithstandlng we are vendors 
thereto; 1. e., notwitUstanding that we are acting ns tlie condnlt through 
which the stock goes at $7 per share from its présent owner vo the sub- 
scrlber via us." 

Of course, a diiïerent construction might follow if paragraph 2 
were construed so as to give emphasis to the comma after the word 
"us" and before the word "at," or if the phrase "at,a price of $7 per 
share" had been differently placed, and other changes had been made, 
so as to read, for instance : 

"To acquire from us at a priée of $7 per sliare a portion of said stock to 
the extent of not exceeding 100,000 shares wlien, as and If said shares are 
acquired by us." 

Then, again, in paragraph 6, if, instead of "compensated" ("to make 
suilable return to or for, as for services, loss, etc. j * * * remuner- 
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ate ; as, to compensate one for his services ; to compensate one's serv- 
ices" — Standard Dictionary), some language liad been used to indicate 
a profit, as, for instance : 

"We shall make uo charge in view of our profit in our purchases and 
sales of sal(i stock." 

But, whatever may hâve been litigation-proof language, the resuit is 
that the letter is so worded that an intelligent man might well conclude 
that Megargel was negotiating to buy Glenrock stock at $7 per share, 
100,000 shares of which he would put into the syndicate at $7 per 
share, and take his compensation, so far as the subscribers were con- 
cerned, out of the usual commissions and brokerages accorded to a 
syndicate manager, which, in an active syndicate, might resuit in a tidy 
sum. In point of fact, at that time Megargel, by virtue of an agree- 
ment with one Collins, dated August 10, 1917 (Exhibit 5), had con- 
tracted to buy 100,000 shares at $3.50 per, and that contract was carried 
eut, so that the 100,000 shares of stock stood Megargel $3.50 per share. 

Whatever may be the resuit of the représentations made in the cir- 
cular or (in addition) to some of the plaintifïs orally, there can be no 
recovery if, prior to subscribing, a plaintifï knew the fact that Megar- 
gel was paying $3.50; nor can there be recovery, unless a plaintifï re- 
lied upon the représentations made. Certainly, if a plaintiff did not read 
the syndicate letter, or subscribed on représentations made, without 
authority, by others than défendant or his agents, and the syndicate let- 
ter was a matter of indifi^erence to such subscriber, it cannot be said 
that the letter or defendant's oral représentations were an inducing 
•cause; and, as alleged, in efïect, in paragraph second of the com- 
plaint, each acceptance constituted a separate agreement individual to 
the particular plaintiff. There is no reason why the rule in this re- 
gard should be any différent from rescission. The effect of going into 
the syndicate dehors the représentations in the letter is that the sub- 
scriber did not care what the défendant made, and thus subscribed to 
the syndicate solely because he was satisfied to pay the price for what 
he considered a good investment. 

In reviewing this branch of the case, it is impracticable to set forth 
at length an analysis of the testimony as it was developed, either by 
déposition or by witnesses orally on the stand. The dépositions are 
voluminous and considerably interspersed with what seem to me to be 
irrelevant inquiries. The conclusions arrived at in some instances, and 
the impressions created by the witnesses, will he briefly (and, in a sensé, 
summarily) stated. 

Plaintifïs urged that one Taylor, who had full knowledge of the 
facts, was defendant's agent, and défendant, likewise, sought to char- 
acterize Taylor as the agent of some of the plaintiffs, but the testimony 
does not bear out either contention. What may be called the Taylor 
group subscribed largely on Taylor's représentations, and, in one form 
or another, paid no attention to the syndicate letter. In this group are 
Bingenheimer, Clarkson, and Lathrop, and the bill is dismissed in fa- 
vor of défendant as against thèse plaintiffs. 

Manbeck went in because Hagens principally, and Sullivan also, 
thought the syndicate was a good tîiing. He did not remember whether 
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he received, or where he saw, the syndicate letter, but remembered see- 
ing it, although he could not say that he took a good look at it. The 
bill is dismissed as against him. 

Dailey undoubtedly rehed on what one Kelly told him. In bis case 
we hâve the extraordinary fact that, until bis déposition was taken in 
Ibis suit, he did not know that Megargel bad paid $3.50 a sbare for 
the stock, and was surprised to find that the lawsuit, started in bis be- 
half, contained such an allégation, and an allégation that he knew 
this fact. The bill is dismissed as to him. 

Green (to whom the syndicate letter was shown by Kelly, and not 
sent by Megargel) merely read the letter in a "casual way," and really 
went in on "the information I could get from men that I thought knew 
more about it than I did" — i. e., Taylor, Wall and Kelly. The bill is 
dismissed as to him. 

[5] As to E. A. Howard, I am satistîed that Megargel's conversa- 
tions with him led him fairly to infer that he was buying the stock at 
$7 per share. I think that Megargel did not so state in so many words, 
but in his désire not to disclose that he was making a profit on the sale 
to the syndicate-^and particularly in view of the conversation about 
the financing of the Norbeck and Nicholson property — he left Howard 
in a position to conclude that Megargel was selling the stock at the price 
it cost him, and thus to rely upon that interprétation of the syndicate 
letter, even though Howard may not bave read the letter very care- 
fully. The stipulation as to E. P. Howard's testimony is not impres- 
sive. 

The E. A. Howard Group. — Ail of thèse men came in on the recom- 
mendation of E. A. Howard. Howard was not Megargel's agent, and 
his représentations cannot bind Megargel, even though Howard, es- 
pecially because of talk with Megargel, was justified in construing the 
syndicate letter as he did. The point is that the Howard group went 
in for reasons other than their reliance on the syndicate letter. The 
talk of Megargel with Howard cannot reach from Howard to the men 
who subscribed, relying on Howard's statements or judgment. The 
resuit seems anomalous, but it is the necessâry conséquence of the 
proposition that a plaintifF in this suit cannot bave any recovery uniess 
it is clear that he relied upon the représentations of défendant. 

Spratlen read the syndicate letter, but did not study it very care- 
f ully, and came in because, inter alla, he bad been told by Howard that 
Megargel was to acquire the stock at $7 and "we would be on the same 
basis that he acquired it." Benedict never read the syndicate letter. 
Byram "left the whole thing to Col. Howard," and did not "know that 
I ever did learn" the price Megargel paid, and "did not understand 
much about the whole transaction." 

Newton bad determined to go in before be received the syndicate let- 
ter. In this group the only close case is that of Burnham ; but he 
relied "a good deal on Mr. Howard's judgment in matters of that kind," 
and, in ail the circumstances, I am satisfied he did not rely on any 
alleged false représentations in the letter. The bill as to ail this group 
is dismissed. 
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Lamson Bros. & Co. went in entîrely on the faith of defendant's tel- 
egram of August 15th, and not on the faith of the letter. The tele- 
gram of August 15th is clear, and is lacking either in ambiguity or 
misrepresentation. The bill is dismissed as to them. 

The situation as to Nicholson is very much like that of E. A. How- 
ard. There is considérable dispute as to the détails of the conversations 
between Nicholson and Megargel (see testimony of Nicholson, Megar- 
gel, Ruch, and E. A. Howard); but enough was said to justify Nichol- 
son in concluding that the ambiguôus letter represented Megargel as 
buying, as well as selling, the stock for $7. 

[6] Haase is an attorney, practicing in Chicago. He had been call- 
ed in early in the matter, to wit, on August 8, 1917, in connection 
with the acquisition of certain properties known as the Norbeck and 
Nicholson properties, the détails of which it is unnecessary to recite. 
Suffice it to say that on August 8, 1917, Haase left Chicago for Den- 
ver, and, after certain conférences, started back for Chicago on the 
night of August 10, meeting Megargel, Ruch, his attorney, and one 
E. A. Howard (the man who had brought the Glenrock proposition to 
Megargel's attention) on the train. As the resuit of a suggestion of 
Howard, Megargel stated that he was agreeable to letting Haase into 
the syndicate. Megargel showed Haase a typewritten draft of the 
proposed syndicate letter, which Haase read over carefuUy. There 
is a conflict in the testimony of Haase and Megargel as to whether at 
this time Haase made certain important observations. I do not doubt, 
for a moment, the good faith of Haase in placing the date of this 
vital conversation in which thèse observations were made at a time 
subséquent to the train trip on August 10 ; but the memory of the most 
scrupulous men is not always reliable, and I am satisfied that Haase 
is in error in denying, and Megargel is right in insisting, that the con- 
versation took place on the train on August 10. The surrounding cir- 
cumstances bear out Megargel. Haase is an experienced lawyer. He 
read the letter carefully, and an experienced lawyer might well, there- 
upon, say, as Haase did, that the paper was weak, because it made 
Megargel act in several capacities. A great deal of testimony (direct 
and cross) was taken on the point, but it cornes down to this : That 
Haase must hâve understood that Megargel made clear that he was a 
vendor. That he so did seems clear, and the only real question is 
whether it was on the train on August 10, or later in the fall. In any 
event, whether, in point of fact, Haase or Megargel is right as to dates, 
the burden of proof is on Haase. Where, as hère, the best that can be 
said is that the testimony on the question of dates is evenly balanced, 
the plaintiff, under fundamental rules, must fail. In such circum- 
stances, the bill must be dismissed as against Haase. 

Hubert E. Howard clearly relied on the représentations of the syn- 
dicate letter, and, on the évidence, Haase was not H. E. Howard's 
agent, in the sensé that Haase's knowledge, if any, bound him. 

As to Wyland, there is no évidence to contradict his reliance on the 
syndicate letter. The fact that he came in through Taylor, and joined 
with Pelton and others in a circular letter, does not impute knowledge 
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to him. It is also clear that Parker and Brooks relied solely on the 
letter. 

I was very favorably impressed with Gregg, and, while Megargel 
may not hâve used ail of the expressions assigned to him by Gregg, I 
am satisfied that Gregg was justified by his talk with Megargel in con- 
cluding that the buying and selling price was $7, and in so construing 
Ihe letter. Whitehead's testimony satisfactorily corroborâtes Gregg. 
Cranmer similarly impressed me, and I think is in the same position in 
this respect as Gregg. 

Gates was concededly the agent of Eccles, and the position oî one 
is that of the other. A careful analysis of the testimony of Gates will 
show that there were no misleading oral misrepresentations by Megar- 
gel. If there is any douht, I accept Megargel's testimony as the more 
impressive. Gates, however (and therefore Eccles), had the right to 
rely on the syndicate letter représentations, as also did Keeler Bros., for 
whom at this juncture Gates was likewise acting as agent. 

To me, one of the most puzzling cases is that of Kelly, rendered ad- 
ditionally difficult because his testimony was taken by déposition. I 
disregard the oral représentations alleged to hâve been made by Me- 
gargel, but I see nothing to controvert the fact that he relied on the 
syndicate letter. 

From the foregoing, it will be seen that iip to this point, Wyland, 
Parker, Brooks, Kelly, Gregg, Whitehead & Co., Keeler Bros., Wilson, 
Cranmer & Co., Nicholson, E. A. Howard, and Hubert E. Howard, 
Gates, and Eccles, are entitled to such relief as the law may accord. 

[7] An additional question arises in the case of Keeler Bros., and still 
another question in the cases of Kelly, Gates, and Eccles. After Gates 
had learned that Megargel had paid only $3.50 for the stock, he signed 
an acceptance of the syndicate letter of November 1, 1917, for 3,000 
shares, and an acceptance of the syndicate letter of November 14, 
1917. He had read the letter of November 1, 1917, in Casper, and 
noticed that it was suhstantially similar to the letter of August 17. 
Before signing an acceptance of the second syndicate letter, he related 
to his attorney, Mr. Ridgley, in Cheyenne, ail the matters that he knew 
or had heard about the Glenrock affair. He also helped to get pro- 
posed subscribers to the second syndicate. In reply to the second call, 
he wrote to Megargel, under date of December 4, stating, among other 
things : 

"I reallze, however, tliat .you hâve been np a.i^ninst a hard game, und profit 
of any amount euniiot be expeetod froiii the syndicate al this tiiiie. * * » 
It seèius to me tliat from a Ktaiidpoiiit of fainiess aud equity that you 
should not insist on your .'?.'?.50 lier shâre iiroiit out of the syndicate under the 
elreumstances. In other words. if the stock jjoes to the syndicate uieniber.s 
at a substantial réduction l)elow the :$7 mari;, they wiU feel tliat, while thcy 
liave somethlng whlch they caunot sell, yet their in\estment will be ot" 
sonie substantial ni f rit." 

Numerous cases are cited by counsel as to the efïect of waiver, and 
on the proposition that, in effect, no ratification can be had when a 
principal, who discovers a fraud, accepts the contract and affirms, in- 
stead of disaffirms. But it seems to me that equity requires, in such 
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case, the same rule as is applied at law, and as is thus stated in 14 
Am. & Eng. Enc. 171 : 

"The nile that aflirmance of a pontract witli' knowledge of fraud does not 
bar an action for damages Is subject to the limitations that the party de- 
frauded mnst stand towards the otlier party at arm's length, mnst comply with 
the terms of the contrnct on his part, mnst not ask favors of the other party, 
or ofCer to perform the contract on conditions which he has no rlght to exact, 
and niust not make any new agreement or engagement respecting it. If he 
does so, lie waives the fraud." 

The law does not favor speculating on results. If Gates had refused 
to do more than pay $3.50, he might hâve been met by the insistence of 
Megargel that he was eut of the syndicale, and if Megargel had been 
right in that stand, if the syndicate had been successful, Gates ran the 
risk of losing his $3.50 as well as his profits from the syndicate opér- 
ation. But Gates was taking no chances on a quarrel or a lawstiit, and 
signed up for the second syndicate, which is but another way of stat- 
ing that he condoned what he now claims was a fraud. Brown v. Lead, 
etc., Co., 231 Mo. 166, 132 S. W. 693, 140 Am. St. Rep. 509; King- 
man & Co. v. Stoddard et al., 85 Fed. 740, 29 C. C. A. 413; Simon v. 
Goodyear Metalhc Rubber Shoe Co., 105 Fed. 573, 44 C. C. A. 612, 
52 L. R. A. 745. The fact that the second syndicate was not consum- 
mated is immaterial. It is the act of Gates which counts. For thèse 
reasons, the bill must be dismissed as against Gates and Eccles. 

The bill must also be dismissed as against Kelly. The fact that 
Kelly had not paid $3.50 in ail is immaterial. He ran the same risk for 
what he put in as did Gates. The same resuit would follow in the 
case of Keeler Bros., if Gates was their agent when he signed an ac- 
ceptance of the second syndicate letter of November 14. The bill 
would also be dismissed on this ground as against Haase, in addition to 
the ground heretofore stated. 

[8] As to Keeler Bros., it appears from the évidence that Gates was 
not, at the time of what défendant calls the "ratification," the agent 
of Keeler Bros, as matter of fact; nor, on the facts, was there any 
agency by estoppel. An agency to subscribe does not continue per se 
as an agency to waive, relinquish, or condone. 

[9, 10] Before concluding this part of the case, it may be well to 
State that the theory upon which antécédent conversations as to repré- 
sentations were received is that, where false représentations are alleged 
and the written contract is ambiguous, the conversations are admissible 
as showing the construction of the writing which def endant's oral state- 
ments led plaintifïs to place upon it. If plaintifïs had sued at law 
or in equity for a rescission, there would be no difficulty in according 
appropriate relief. It is rare that a plaintiff affirms the contract. be- 
cause, ordinarily, the plaintiff is only too glad to get his money back 
and to be restored to his original position. In this case, however, it is 
perfectly plain that. while many of the plaintifïs, in view of the vagaries 
of the market, saw very little profit, if any, out of the syndicate itself, 
they did see a possible very comfortable share of the profits which 
Megargel made in selling the stock to the syndicate. Therefore plain- 
tifïs proceed on the theory whicb, in elïect, is that the syndicate started 
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at once with the purchase of the stock by Megargel in accordance with 
his option, and thus it is that, when the question of remedy is consid- 
ered, plaintiffs seem to think that "affirming" the contract means that 
défendant must account for the profit he made in the separate transac- 
tions whereby he sold shares of stock to varions persons at presumabily 
$3.50 gross profit per share. That défendant must account for the op- 
érations of the syndicate, as such, and that in such respect he was 
the agent of each and every subscriber, nobody disputes. 

That he was the agent of those who became subscribers, to purchase 
100,000 shares for their joint benefit, is negatived both by the syndicate 
letter and the conduct of the parties. The furthest his agency went 
in this regard was to purchase a definite number of shares for the par- 
tiCular person subscrihing for those shares, and, when so purchased, 
such subscriber became a member oî a syndicate, which, in the conduct 
of the syndicate business, might make or lose money. In nearly every 
well-known cited case (as above suggested), the person who allèges 
f raud seeks to recover back his money or other property, and the syn- 
dicate relation springs up from the start. Brewster v. Hatch, 122 N. 
•Y. 349, 25 N. E. 505, 19 Am. St. Rep. 498 (which took the form finally 
of a suit to recover personal damages") ; Heckscher v. Edenborn, 203 
N. Y. 210, 96 N. E. 441 ; Sim v. Edenborn, 242 U. S. 131, Z7 Sup. Ct. 
36, 61 L. Ed. 199. 

The pririciples stated in thèse cases, and many analogous with them, 
are well enough known ; but the case at bar does not présent any such 
situation as was developed in any of thèse cases. The furthest to which 
the facts in this case lead is to prevent défendant from making a profit 
out of those plaintiffs who relied, and were justified in relying, on the 
représentation that défendant was getting the stock for a figure other 
than he really paid. This is but another way of stating that those 
plaintiffs are entitled to the stock at the price which Megargel paid for 
it, and that, to that extent, he acted as their agent, and must be re- 
garded as having bought the stock for thèse plaintifl^s at $3.50 per share, 
and in so deciding I hâve not overlooked Kilbourn v. Sunderland, 130 
U. S. 505, 9 Sup. Ct. 594, 32 L. Ed. 1005. 

Therefore there may be a decree in favor of plaintiffs Wyland, Par- 
ker, Brooks, Gregg et al., Wilson, Cranmer et al., Keeler Bros., Nichol- 
son, E. A. Howard, and H, E. Howard, substantially in accordance 
with paragraph 4 of the relief asked for in the complaint. The decree, 
however, is to be worded so as not to include any accounting for or 
payment over to a given plaintiff of the différence between $7 and 
$3.50 in sales to other plaintiffs or persons. Nicholson will hâve the 
relief referred to in paragraph S of his demand for judgment. 

The decree will provide that défendant will be enjoined from dis- 
posing, etc., of the nonwithdrawn stock necessary to cover the amounts 
deliverahleto the varions plaintiffs entitled to the same, as above pro- 
vided. In those cases where the bill is dismissed, défendant may hâve 
a decree for his counterclaim. 

[11] As to the accounting of the syndicate itself : This, it seems to 
me, is prématuré, and cannot be asked for until this decree (or any 
modification thereof) is carried out. I am unable to find any refusai 
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on the part of défendant fully and properly to account as the manager 
of the syndicate itself. On the contrary, the preliminary statement of 
account, furnished by défendant, does not show any intention to fail 
to account, and to undertake an accounting now would not only be 
prématuré, but resuit in an unnecessary expense. It is altogether like- 
ly that, at the proper time, défendant will furnish a full account. 

The bill in this regard will be dismissed, without préjudice to any of 
the plaintiffs to the bringing of a new suit for that purpose if so ad- 
vised. No costs. 

NOTE. 

Private and Confideutial. 

R. O. Megargel & Co., 27 Fine Street, Xew York City. 

August 17, 1917. 

The (jlenrock 011 Company (Incoi-porated). 

Cai)ltal Stock Syndicate. 

To : 

Dear Sirs: 1. The Glenroclc OU Company (Ineorporated) has been recently 
incorporated under the laws of the state of ^'ir^;h^a with a total authorized 
capital stock of $10,000,000, dlvided into 1,000,000 shares of the par value of 
$10 each. The corporation was organized for the purpose of acqulrlng by 
direct purchase, or through eoutroUing interests in other corporations, produc- 
ing and prospective oil propertles located in the state of Wyoniing and else- 
where. 

2. We are negotiating for the purchase of certain shares of the capital stock 
of this corporation, and are formlng a syndicate to acqulre from us a portion 
of said stock to the extent of not exceeding 100,000 shares, when, as and if 
acquired by us, at a price of .Î7.00 per share. 

3. The syndicate will terminale on October 15, 1917, subject to our right 
to dissolve it at an earlier date and to our right to extend it from tiine 
to tlme beyond said date for an aggregate period not to exceed sixty days. 

4. We are to be managers of the syndicate and may be niembers thereof, not- 
withstanding our relations as vendors thereto and managers thereof, and as 
such managers we shall hâve full power to détermine, within the limit above 
stated, the amount of stock to be purchased from us by the syndicale, and 
with full power to sell, purchase, resell and repurchase, for account of the 
syndicate, at public or private sale, any shares of stock at such priées and 
on such terms as we may deem fit ; to pay the usual brokerages, as well as 
such commissions for effeeting sales or purchases for account of the syndicate 
as we may deem proper ; to charge the syndicate reasouable commissions and 
the usual brokerages for sales or purchases effected by us ; to make advances 
to the syndicate, charging intercst tliereon ; to make or procure loans and 
secure the same by pledge of syndicate stock or otherwise, to such amounts 
and in such inanner as from time to time we may deem expédient ; and 
generally to act in ail respects as in our opinion may be to the interest of the 
syndicate. We shall not be liable under any of the provisions of this letter 
or for any matter connected therewith, except for want of good faith, and 
no obligation not herein expressly assumed by us shall be deemed to De 
implied. 

5. The syndicate managers may purchase, sell or otherwise dispose of, or be 
Interested In the purchase, sale or other disposition of, any stock or other 
securities of said corporation or ils sulisidiary comi)anles, or contract in 
any respect with it or them, without restriction and without responsibility 
therefor to the syndicate. 

6. AU expenses incurred in the acquisition of such stock for the syndicate. 
In the marketing of the same, and ail other expenses incurred by us as syndi- 
cate managers shall be eharged against the syndicale. We shall make no 
charge to the syndicate for acting as syndicate managers, other thau reasou- 
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able commissions and the usual brokerages for sales or purcliases effected by 
us, being otherwise tompensated lu our purcliases of sald stock. 

7. Your total obligation shall not in any event exceed tlie amouiit of your 
participation as hcrein stated, but the failure of any participant to perform 
jiny part of bis obligation hereunder shall not release any otber participant. 
Nothing herein contained sball constitute the participants partners with the 
syndicale managers or with one another. Syndicate participations are not 
transférable except with the written consent of the syndicate managers. The 
syndicate managers reserve tlie right to cancel the participation of any mem- 
ber violatlng the syndicate provisions, and to hold him liable for any losses 
sustained by such violation. The flnn constituting tlie syndicate managers 
acts as a eopartnersbip and ail rights and powers hereunder of sald llrm 
shall vest in any coi)artnersliip which shall be the sole successor of said flrm 
withoiit further act or assignment. 

8. We, as syndicate managers, may grant to, or withhold from, any syndi- 
cate participants the privilège of withdrawlng thelr respective allotments of 
stock, or any part thereof, for investment. No participant withdrawlng stock 
shall be entitled in respect tliereof to share in any protits of the syndicate. 
Applications to make such withdrawals, In whole or in part, must be made 
to us upon written acceptances of participation within tlie period Delow pro- 
vided, and any such application may be refused or granted by us in such 
cases and to such extent as we may, in our discrétion, détermine. In re- 
spect of your participation, or any part thereof, so withdrawn, you will 
be requlred to pay at the time and in the manner hereinafter provided an 
additional sum of one dollar per share on the number of shares so with- 
drawn to cover the proportion of the syndicate expenses attributable to such, 
withdrawn participation. Upon the completion of ail payments in respect of 
such withdrawn stock, you will be entitled to receive an appropriate certifi- 
cate, issued by or on behalf of the syndicate managers, reelting tliat you are 
the owner of the number of sharés specified therein and will be entitled to 
receive the same upon the termination of the syndicate. No stock so withdrawn 
from sale by any participant sliall be delivered to him until the termination of 
the syndicate. 

9. We hâve reserved for you, suijeot to the acquisition hy us of such stock 
and to the réduction of such participation in case of oversubscription as here- 

inafter provided, a participation in the syndicate of shares of such 

stock, which, at the syndicate priée of $7.00, amounts to $ . 

10. Should you désire to accept such participation, please conflrm your 
assent to the conditions as herein stated by signing the enclosed aeceptance 
and retum the same to us at No. 27 Fine street, New York Oity, on or be- 
fore August 23, 1917, after which time ail ofïers of participation not so 
accepted will be deemed refused and canceled. This letter and your aecept- 
ance will thereupon constitute the contract between us. 

11. Ail acceptances, in whole or in pai-t, are sub.iect to our approval, and in 
case of an oversubscription the sj^ndicate managers shall hâve the right to 
allot to you such less amount of participation in the syndicate than the amount 
reserved as above stated, as they in thelr uncontrolled discrétion may déter- 
mine. 

12. You will be required to make payment in New York funds In respect of 
your obligation hereunder to the syndicate managers at their office. No. 27 
Fine street, New York Oity, on three days' préviens notice stating the ami^nnt 
of participation In the syndicate allotted to you by the syndicate managers as 
above stated, mailed or telegraphed to you by us, against delivery to you at 
said office of subscrlption receipts representing your payment. Such call may, 
in our discrétion, be for full payment or for payment in installments. 

Yours truly, , Syndicate Managers. 
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MANNEES V. MOROSCO. 
(District Court, S. D. New Yorli. November 29, 1918., 

1, Copyrights <g=>ûO — Contract — RioirT to Pkoduce Plat — Construction. 

Contract by which the author of a play granted to a manager the ex- 
clusive riglit to produce It, and the manager agreed to give It at least 75 
perl'onnanei>s each theatrical sea.son for live years, otliervvise the con- 
tract to termlnate, held not limited to a term of five years, but to con- 
tinue in force so long as the manager desired and paid tlie stipulated 
royalty. 

2. Copyrights <g=»50 — Grant — Right to "Produce" Pl,jVY — Motion Pictube 

RiGHTS. 

A contract granting the exclusive right to "produce" a play held to 
include the riglit to présent it in motion pictures. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Produce.] 

In Equity. Suit by J. Hartley Manners against Oliver Morosco. 
Decree for défendant. 

For convcnience of counsel interested in this class of case, the essential 
features of the two contra ets between the parties are liere set forth. For 
brevity, they will be referred to as the tirst and second contracta. 

First Contract. 

"Whereas, the party of the flrst part is the sole and exclusive author and 
owner of a certain dramatie composition at présent entitled 'Peg O' My Heart' ; 
and 

"Whereas, the party of the second part wishes to obtain the exclusive right 
and license to produce, perform, and represent the said play in the United 
States of America and the Dominion of Canada: 

"'Sow, therefore, in considération of the premises * * • It is hereby 
tinderstood, covenanted, and agreed by and among the parties to the agree- 
ment as follows: 

"First. The party of the first part hereby grants, and by thèse présents 
hereby docs grant, to the party of the second part, suhject to the terms, con- 
ditions, and limitations liereinafter expressed, the sole and exclusive license 
and liberty to produce, perfonn, and represent the sald play in the United 
States of America and the Dominion of Canada. 

"Second. Tlie party of the second part, in considération of such grant, 
hereby agrées to pay to the party of the flrst part the sum of five hundred 
($500.00) dollars upon the signing and exécution of this agreement * * * 
in advance of the royalties to accrue to the party of the first part under this 
agreement. * * * 

"Third. The party of the second part agrées to produce the play not later 
than January 1, 191.3, and to continue the said play for at least 75 perform- 
ances durlng tlie season of 1913-1914, and for each theatrical season there- 
after for a poriod of five years. 

"Fourth. The party of the second part further agrées to pay to the party of 
the first part * * * further sunis as royalties, as follows : 

"Five pcr cent. (5%) of the first four thousand five hundred (.f4,50O) dollars 
gross weekiy receipts; seven and one half (7^4) per cent, on the next two 
thousand (.$2,000) dollars gross weekiy receipts ; and ten (10%) per cent, on 
ail sums over that amount of six thousand five hundred (.$6,500) dollars gross 
weekiy receipts — which said sum' of money, together with certified box office 
statements, the party of the second part agrées to send to the party of the 
first part. 

"Fifth. The said party of the second part further agrées that if during 
any one theatrical year, such year to begln on the Ist day of October, said 

^z3>For other cases see same toplc & KEY-Nitmrrr in ail Key-Numbered Digests & Indexes 
254 F.— 47 
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play has not been produced or presented for 75 performances, tlien ail riglits 
of tlie said party of the second part shall cease and détermine and sliall Im- 
mediately revert to the said party of the first part. 

"Sixth. It is further agreed that the said party of the second part shalL 
présent the said play In flrst-class theaters with a compétent company, the 
said company to be mutually satisfactory to botli the parties to this agree- 
ment, and with Miss Laurette Taylor in the title rôle of 'Peg O' My Heart,' 
and that the play will hâve a production in New York City, and will be con- 
tinued on the road with Miss Taylor in the part of 'Peg,' for at least one 
season, or longer, if considered advisable by both parties to this agreement. 

"Seventh. No altérations, éliminations, or additions to be made in the play 
without the approval of the author. 

"Eighth. The rehearsals and production of the play to be under the di- 
rection of the author. 

"Ninth. The name of the author to appear on ail advertislng, reading, and 
printed matter used in connection with the play. 

"Tenth. Tlie author to hâve the right to print and publish the play, but this 
rlght is not to be exereised by the author within six months after the pro- 
duction of said play in New York City, unless the wrltten consent of the 
manager has first been obtained. 

"Eleventh. Said manager does hereby agrée that he will not lease, sublet, 
assign, transfer, or sell to any person or persons, firm or corporation, any of 
hls aforesaid rights in and to the said dramatic composition or play, without 
the written consent of said author has tirst been obtained. Should the play 
fail in New York City and on the road, it is agreed between both parties it 
shall be released for stock. 

"Twelfth. Whenever the play Is released for stock, the royalties reeeived 
from the stock theaters to be divided equally between the party of the flrst 
part and the party of the second part. 

"Thirteenth. This agreement is binding upon the parties hereto, upon their 
heirs, exeeutors, assigns, administrators, and successors. * * * " 

To this agreement there was an addendum as follovvs : 

"It is further agreed that after Miss Taylor shall hâve flnlshed lier season 
In 'Peg O' Jly Heart,' as provided for in this contract, lier sviccessor In the 
rôle of 'Peg' for any subséquent tours shall be mutually agreeable to both 
parties to this contract. .T. Ilartiey Manners. 

"Oliver Morosco." 

Second Contract. 

"Whereas, J. Hartley Manners, of the city, county, and state of New York, 
party of the 0rst part hereto, and Oliver Morosco, of Los Angeles, Californla, 
party of the second part hereto, hâve heretofore eiitered into an agreement, 
dated January 19, 1912 (hereinafter called 'original agreement'), a copy of 
which is hereto attached, and by express référence thereto inade a part hereof, 
and controversies hâve arisen and now exist between the parties hereto with 
référence to the meaning of said original agreement, and the parties hereto 
désire to settle and adjust said controversies, and to change said original 
agreement as hereinafter set forth : 

"Now, therefore, in considération of the premises * » • the parties 
hereto do hereby enter into this supplemontal agreement: 

"First. The parties hereto do hereby settle and ad.iust ail of said controver- 
sies. 

"Second. Said original agreement, except as by this supplemental agree- 
ment changed, is hereby In ail respects ratifled, confirmed, and approved. 

"Third. Paragraphs 'Sixth' and 'lîighth' of said original agreement, and 
also the addendum or postscript to said original agreement (which addendum 
or postscript bears the signatures of said Manners and said Morosco), are each 
and ail hereby canceled and eliminated from said original agreement. 

"Fourth. There shall be and there is hereby added to said original agree- 
ment the following, to be designated as new paragrai)h 'Sixth' thereof : 

" 'Said Morosco may, contemporaneously, and from time to time, as long 
as this contract is in force, produee, jierform, and represent said play "Peg 
O' My Heart," with or in as many companies in the United States and Canada 



MANNEES V. MOROSCO 739 

as he, the said Morosco, mny, in his sole discrétion, deem proper ; and it is 
furtlter agreed tliat Lniirette Taylor (Laurette Taylor Manners) need not be 
engaged to appear, and need not appear, in tlie title rôle, or star or principal 
part, or any otlier part in any of said conipanies, and tliat tlie said Morosco 
need in no way consult or confer witli tlie said J. Hartley Manners respect- 
ing the star, tlie cast, the featured member or members of the cast, the re- 
hearsals, or production of said play by any of said conipanies — of ail o£ 
which the said Morosco shall hâve, and is hereby given, sole and exclusive 
charge and control.' 

"Fifth. Tliere shall be, and thero is hereby, added to said original agree- 
nient, to be known as new paragraph 'Sixth-a,' the following : 

" 'Said Morosco shall use reasonable efforts to direct tbat ail advertising 
matter in the United States and Canada shall contain a référence to the fact 
that said Laurette Taylor was the creator of the rôle of "Peg" in said play ; 
it being the Intention of this provision that said Morosco shall use reasonable 
endeavors to hâve said Laurette Taylor's nnnie featured in the manner above 
indicated, but it being expressly understood and agreed that said Morosco 
shall hâve the unlimited right and privilège to feature, star, and advertise 
any other person or persons appearing or to appear in any of said eompanies, 
in any manner that he, said Morosco, shall deem fit or proper.' 

"Sixth. There shall be, and there is hereby, added to paragraph 'Fourth' of 
said original agreement the following jirovision: 

" 'The royalties herein specified shall be paid to the said Manners by said 
Morosco at the rate herein set forth, for every company performing the said 
play of "Peg O' My Heart" in the United States or Canada, under the manage- 
ment of said Morosco, under said original agreement or this supplemental 
agreement.' 

"Seventh. It is further agreed that paragraph 'Eleventh' of said original 
agreement shall be, and the sanie is hereby, amended so as to read as foUows: 

" 'Eleventh. Said Morosco is hereby expressly authorized to lease, sublet, 
assign, transfer, or sell to any person or persons, flrm or corporation, whatso- 
ever, any of his rights acquired under said original agreement or this sup- 
plemental agreement; it being expressly understood and agreed that no such 
leasing, subletting, assignment, transfer, or sale shall in any way release or 
discharge said Morosco from his personal liability to pay to said J. Hartley 
Manners the royalties in amouuts, manner, and at the time as specified In 
said original agreement and in this supplemental agreement' 

"Eighth. It is further agreed that paragi-aph 'Twelfth' of said original 
agreement shall be and the same is liereby amended, so as to read as follows: 

" 'Twelfth. Said play "Peg O' My Heart" may be released for stock, in the 
United States and Canada, during the time that this contract is in force, 
whenever the net amount realized from ail the eompanies producing the play 
in any one theatrical seasoii shall yield a net profit of less than two thousana 
f|2,000) dollars. Whenever the said play is released for stock company or 
eompanies, the royalties received from the stock tbeaters shall be divided 
equally between the said J. Hartley Manners and said Morosco as and when 
received by said Morosco.' 

"Nlnth. It is further agreed that, during the period of four years from 
and after the date hereof, neither party hereto shall or will, without the 
written consent of tlie other party' hereto first had and obtained, directly or 
indirectly produce, represent, or exhibit, or permit, allow, or suffer to be 
produced, reprosented, or exhibited, or sell, lease, give, or transfer, any per- 
mission, privilège, or right to produce, represent, or exhibit the said play by 
cinematograph or motion or moving pictures in the United States or Canada. 
It is further expressly understood and agreed that, after the expiration of said 
four-year jieriod, the rights, whatever tliey may be, of either said Morosco or 
said J. Hartley Manners, to directly or indirectly produce, represent, or ex- 
hibit, or permit, allow, or suffer to be produced, represented, or exhibited, or 
sell, lease, give, or transfer any permission, privilège, or right to produce, 
represent, or exhibit, the said play by cinematograph or motion or moving 
pictures in the United States or Canada, shall be such as said Morosco and 
said J. Hartley Manners shall respectivoly be legally entitled to under and 
purîuant to the terms of said original agreement, to the said extent and 
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with the same effect as thougli tliis supplemental agreement had not been 
entered into. Tliis provision is not to be construed as a recoKiiitlon by eit.her 
party hereto that the other liad under the original agreement, or bas uuder 
this agreement, the right to give or autborize tlie giving of ciuematograpb 
or motion or moving plctures of said play. 

'■Tenth. The said J. Ilartley Manners and the said Morosco hereby forever 
mutually release tbe one the otlior from any and ail claims and demands 
which either one now bas or asserts, or might bave or assert, against the 
other, for or on account of any alleged violation of said original agreement, on 
tbe part of eitber of the parties liereto, prier to tbe exécution of this 
supplemental agreement. » * * " 

Walter C. Noyés and David Gerber, both of New York City, for 
plaintifï. 

Charles H. Tuttle and William Klein, both of New York City, for 
défendant. 

MAYER, District Judge (after stating the facts as above). The suit 
is brought, in effect, to restrain défendant (1) from playing, producing, 
or controlling in any manner the dramatic composition "Peg O' My 
Heart," and (2) from manufacturing or presenting any motion pic- 
ture based upon "Peg O' My Heart." The case requires only the con- 
struction of the two contracts ; testimony in respect of customs and 
conversations antécédent to the contracts having been excluded. 

[1] 1. Plaintiff urges that the first contract amounts only to a li- 
cense, revocable at his option, except as to the interest of défendant 
for the period referred to in paragraph "Third" of the first contract, 
and that time, according to plaintifï, expired in June, 1918 ; a "theatri- 
cal season" concededly meaning from October to June. 

Applying fundamental principles to the construction of this contract, 
it is entirely clear that the parties intended that défendant should hâve 
ail the rights mentioned for ail time and that paragraph "Third" (par- 
ticularly when illuminated by paragraph "Fifth"), as aptly put by coun- 
sel for défendant, is a statement of the least that défendant is to do, 
not of the most he is to hâve. Had the parties otherwise intended, they 
could readily hâve fixed a time limit in paragraph "First" by the ad- 
dition of words such as "for years from" or "until" a stated 

date. The provision in paragraph "Eleventh" merely expressed, inter 
alia, the natural précaution of the playwright in preventing the dis- 
position of the play to persons or corporations who might be distaste- 
ful or otherwise not satisfactory to the playwright. Whatever may be 
said as to paragraphs "Eleventh" and "Sixth," and the addendum, is 
now académie, in view of paragraphs "Third," "Fourth," and "Elev- 
enth" of the second contract. 

Indeed, the first contract in this respect was an entirely normal ar- 
rangement, which contemplated fuU right to défendant to produce the 
play as long as he deemed proper, provided that he would, in any event, 
give the play a fair trial and the opportunity for success which the 
minimum of 75 performances during the theatrical seasons covered by 
paragraph "Third" would develop. 

[2] 2. I now come to what is the real controversy between the par- 
ties, viz. the motion picture rights. On this branch of the case, the 
question, simply stated, is whether the case at bar falls under Froh- 
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man v. Fitch, 164 App. Div. 231, 149 N. Y. Supp. 633, or Klein v. 
Beach (Dl C.) 232 Fed. 240, and 239 Fed. 109, 151 C. C. A. 282. _ In 
the former case the contract recited : "Whereas," Frohman "desires 
the exclusive right to produce or to hâve produced the said piay," and 
provided that Fitch "does sell" to Frohman "the exclusive right to pro- 
duce the said play." In the case at bar, the contract recites : "Where- 
as," Morosco "wishes to obtain the exclusive right and license to pro- 
duce, perform, and represent the said play," and provides that Man- 
ners "does grant" to Morosco "the sole and exclusive license and lib- 
erty to produce, perform, and represent said play." 

It will thus be noted that the word "produce" occurs in both con- 
tracts; i. e., in Frohman-Fitch and in Manners-Morosco. When used 
alone, that word bas a definite meaning, by virtue of Kalem Co. v. 
Harper, 222 U. S. 55, 32 Sup. Ct. 20, 56 L. Ed. 92, Ann. Cas. 1913A, 
1285, and Frohman v. Fitch, supra, as was pointed out by Judge L,ear- 
ned Hand in Klein v. Beach, supra. In other words, "produce" in- 
cludes the présentation in or by way of motion pictures. The scope of 
the word, as thus judicially defined, can be narrowed only by some 
other language, employed by contracting parties to express a différent 
intent. Thus it was that the question in Klein v. Beach, supra, was 
whether the additional words "for présentation on the stage" and "on 
the stage," construed with their context, meant the spoken play. 

Of course, it is often possible to find in the opinions of courts some 
sentence or phrase which, if isolated from its context, may convey a 
meaning différent from what the writer intended. Opinions, however, 
must be read as a whole, and illustrative observations must be under- 
stood as applying only to the question and facts under considération. 
Thus read, it will be found that the opinion of each court in Klein 
V. Beach, supra, simply held that the particular contract there consid- 
ered contemplated the spoken play only. 

In the case at bar, however, the décision need not rest solely upon 
particular words found in particular paragraphs. The whole structure 
of the contract demonstrates plainly the strength of defendant's posi- 
tion. 

When the first contract was executed, motion pictures, as the par- 
ties agrée and as the testimony shows, were well known. It is not con- 
troverted in this case that a motion picture of "Peg O' My Heart" 
would seriously damage, from a financial standpoint, the production 
of the spoken play. It is difficult to suppose that Morosco, as a pro- 
ducing manager, would risk the money necessary to produce the pla)^ 
at least 75 times each year for several years and leave the motion pic- 
ture rights outstanding in Manners. In such a situation Manners 
might, at any time, for some reason satisfactory to himself, sell the 
motion picture rights and destroy the financial value of the spoken 
play. Indeed, the second contract discloses that controversies arose 
iaetween the parties. 

It might very well hâve happened that the play, instead of turning 
out a great success, might hâve had a run of short duration, with con- 
séquent lean royalties. Yet the production might bave been salable for 
motion pictures at a price in excess of any royalties which failure as a 
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spoken play would indicate. In such circumstances, Manners could not 
lose. He would hâve, for himself, the proceeds resulting from his 
ownership of the motion picture rights, while Morosco would be com- 
pelled to pay him the stipulated per cent, of gross (not net) receipts 
derived from the compulsory performances required by paragraph 
"Third," and contemporaneously the financial results to Morosco might 
be gravely afïected by the contemporaneous motion picture. In other 
words, Manners could not lose and Morosco was sure to lose, and prac- 
tically the same resuit would follow if the play were released for stock. 
Courts are not astute to construe contracts with such a resuit, unless 
the language and intent clearly so require. 

Per contra, if Morosco, by the contract, gained the motion picture 
rights, it is hardly conceivable that, while the spoken play was a suc- 
cess, he would destroy its financial future and possibilities by produc- 
ing motion pictures contemporaneously, and thus destructively compete 
with himself. 

Finally, that it was not intended to limit the scope of the production 
to any field of présentation is well evidenced by paragraph "Tenth" of 
the first contract. The express exclusion of the right to print and pub- 
lish the play is clearly expressive of the intent to include ail rights ex- 
cept those specifically excluded or reserved. The suggestion that para- 
graph "Seventh" has any bearing upon the question of motion picture 
rights is not persuasive, in view of the Kalem and Frohman v. Fitch 
Cases. 

The blU is dismissed, with costs. 



In re CALEDONIA COAL CO. 

(District Court, E. D. Michignn, N. D. October, 1918.) 

No. 8;{5. 

1. BaNKBUPTCY <S=342 — OLAIMS — rKTITION FOR Re-examination. 

Where a pétition of a. trustée for re-exîiinination of claims pi-eviously 
allowed was iiled about a year after tlie flliug of tlie claims, but no mo- 
tiou to disniis.s the pétition as iniproperly fllert was inade, and tlie 
reasons for delay were explained. hcld, that the pétition will be treated as 
authorized under the Ijsuikruptcy rules for the district, whloh require the 
filing of pétitions for re-exauiinatiou within CO days, unless the timo 
therefor shall be extended. 

2. Bankeuptcy (®=3.342 — Claims — Re-examination — Lâches. 

In view of Bankruptcy Act, § 57k (Conip. St. § 9641), providing that 
claims whioh hâve been allowed may lie re-examined and re.ieeted at 
any time before the estate has boen closed, a year's delay hy the trustée in 
flling a iietition to expunge claims previously allowed will not be deemed 
lâches, where the elaimauts were not injured, for mère delay is not 
lâches. 

3. Bankutiptcy tÊ=3.^42 — Claims — rBTiTioN to Re-examine. 

Under General Order in Bankruptcy No. 21 (89 Fed. x, rî2 C. C. A. xi 
it is unnecessary that copies of a pétition to re-examine claims previ- 
ously allowed be sent to eaeh of the claimants, and it is permissilble to 
join ail of the claimants in the single pétition. 

<gz=5For otlïer cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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4. Eankruptcy <gr=>342i^ — Référées — Fikhings. 

Ilndings of fact of a référée in bankruptey upon dispiited questions ot" 
fact wlll uot be set aside by the ^jurt, uiiless manifestly erroneous. 

5. CORPOEATIOMS ©=228 StOCKIIOLDERS — LlABILITY OF. 

A stoekholder, who owns stock for wliich payment bas net been made to 
the corporation, and wlio is not a bona fide liolder thereof, is liable to 
the corporate ereditors for the unpaid balance of the par value of such 
stock. 

6. Joint-Stock Companies <8=3a5(l)— Partnership Associations — Stock- 

HOLDERS. 

The nile that a stoekholder, who owns stock for whlch payment has not 
been made to the corporation, and is not a bona fide holder thereof, Is 
liable to corporate ereditors, etc., is applicable to stockholders in a part- 
nership as.soelation. 

7. Bankuuptcy (g=3308 — Claims — Kecovery. 

Where a stoekholder in a purtnership association, who had not fully 
paid for hls stock, présents a claim agalnst the association in baiilv- 
ruptcy, he cannot recover thereon, as against other ereditors, until he 
has first paid the amounts due and payable upon bis stock. 

8. Joint- Stock Companies ig=56 — Stock^— Payment in Fvlu 

ThouKli stockholders who bad fiilly paid for their stock performed 
voluntary labor for a partnership association, and the value of the assets 
of the assoriation increased, so that at one time it exceeded the amount 
of the total authorized capital stock, and no divldends were paid to 
stockholders, such stock cannot be treated as havlng been paid in full, 
for that would disregard the différence between the capital of the 
association and its capital stock. 

9. Bankbuptcy <®=>348 — Associations — Wage Olaims. 

Where stockholders in a partnership association enffaged In mining 
consented that part of their wages for services rendered the association 
should be withheld and loaned to the association, such stockholders are 
not, on the bankruptcy of the association, entitled to priority upon such 
clalms, on the theor>' that they were wage claims. 

10. Bankbuptcy (S^sSiS — Claims — Priority. 

Bankruptcy Act, § 64b, subd. 5 (Comp. St. § 9648), does not make ap- 
plicable the State statutes giving priority to wage claims for longer 
periods than three months ; the restriction to three months lu subdivision 
4 hemg controlling. 

In Bankruptcy. In the matter of the Caledonia Coal Company, bank- 
rupt. Pétition to review an order of the référée disallowing certain 
claims against the estate, and denying priority to other claims. Pétition 
denied, and cause remanded to référée. 

Harry L,. Stearns and E. L. Beach, both of Saginaw, Mich., for trus- 
tée. 

George C. Ryan, of East Saginaw, Mich., for claimants. 

TUTTLE, District Judge. This is a pétition to review an order of 
the référée disallowing certain claims against the estate and denying 
priority to certain other claims. 

The Caledonia Coal Company, the hankrupt, was a Michigan part- 
nership association, organized under the statute governing such asso- 
ciations, being Act 191 of the Public Acts of 1877, as amended by 
Pub. Acts 1881, No. 216. It was engaged in the mining of coal on a 
co-operative plan. Under this plan each stoekholder worked as a 
miner in the mines owned by the company, for which he received wages 

<B=3For other cases see same topic & KBY-NUMBBR in ail Key-Nurabered Digests & Indexes 
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on a certain scale. The capital stock of tlie company consistée! of 5,000 
shares, of the par value of SIO each. After operating in Michigan for 
several years with varying degrees of success, the company was finally, 
in the latter part of May, 1916, compelled to file a voluntary pétition in 
bankruptcy. Thereupon the claims involved in this proceeding were 
filed by over 70 of the stockholders, who claimed varions sums as 
wages earned by them in working in the mines of the company. Thèse 
claims were filed about a month after the adjudication in bankruptcy, 
and, upon their being filed, were allowed as a matter of course; no 
objections to them having been presented. The administration of the 
bankrupt estate was then suspended for alxjut a year, while an at- 
tempt was made to résume the opération of the company. After about 
a year, however, the trustée abandoned the attempt and proceeded vv'ith 
the administration of the estate. 

In July, 1917, the trustée filed a pétition asking that the claims of 
thèse stockholders be re-examined and expunged. He alleged two 
grounds for the rejection of such claims: First, that the amounts 
claimed to be due as wages had been advanced by the claimants to the 
company ont of their unpaid wages, for the purpose of f urthering the 
common enterprise in which they were engaged and from which they 
expected to reap a profit; and, second, that the claimants were in- 
debted to the company, on account of unpaid subscriptions for their 
stock, for sums at least equal to the amounts claimed to be due them. 
A time was fixed for the hearing on this pétition, and notice thereof 
was duly given to the claimants. Testimony was taken before the 
référée. The latter then entered an order disallowing a number of 
the claims, and holding that the balance of such claims should be al- 
lowed merely as gênerai unsecured claims, without any priority. This 
pétition is filed to review such order. 

[1] Certain questions raised concerning the practice followed by the 
trustée and référée may be first considered. Complaint is made that 
the pétition for the re-examination of thèse claims was not season- 
ably filed, in view of the provisions of rule 32 of the Bankruptcy rules 
for this district. This rule provides that — • 

"Pétition l'or re-examination of daims sliall be filed within sixty day.s 
after tlie flling tJiereof, unless tlie time tlieretVir sliall be extended by the 
court upon cause shown and after .sucli notice to the elaimant of the hearin;; 
of the said application as the court may direct." 

As already stated, the pétition of the trustée was filed about a year 
after the filing of the claims in question, and it does not appear that 
there bas been any formai compliance with the rule just quoted. In 
view, however, of the fact that due notice was sent to ail of the claim- 
ants of the hearing on such pétition, and as one of the questions raised 
by claimants and argued by both parties hère is whether the pétition 
of the trustée can be filed after the lapse of the time mentioned, I am 
disposed to consider this pétition as if it included an application for 
the extension of time contemplated by the rule referred to. No mo- 
tion to dismiss the pétition as improperly filed was made, and the 
merits of the case bave been fully argued. Reasons for the delay hâve 
been explained by the attorney for the trustée and are now before 
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the court, so that no good purpose wonld he served by insisting upon 
the présentation of a formai application for an extension of time. 
Treating the pétition, then, as involving such an application, I am of 
the opinion that the delay of the trustée has been satisfactorily explain- 
ed, and that sufficient cause has been shown for the necessary exten- 
sion of time. 

[2] It is further urged that the trustée has been guilty of such lâches 
in filing his pétition as to bar his right to do so. 'Delay alone does 
not constitute lâches; the essential élément being préjudice to another 
person by reason of the delay complained of. It does not appear that 
the delay in this case has resulted in any injury or préjudice to the 
claimants which would now make it inéquitable to allow the trustée to 
file his objections to thèse claims. Section 57k of the Bankruptcy Act 
(Act July 1, 1898, c. 541, 30 Stat. 560 [Comp. St. § 9641]) provides 
that — 

"Claims which hâve been all(jwed may be reconsidered for cause and re- 
allowed or rejected in whole or in part, accordlns to the equlties of the case, 
before, but not after, the estate has beeu closed." 

Under the circumstances it cannot be held that the trustée has been 
guilty of lâches. In re Globe Laundry (D. C.) 198 Fed. 365. 

[3] Complaint is made becatise copies of the pétition to re-examine 
were not sent to the claimants, and also because ail of thèse claim- 
ants were joined in one pétition. No statute, rule, or authority is 
brought to the attention of the court in s^upport of thèse objections, 
which seem clearly without merit. General Order 21 (89 Fed. x, 32 
C. C. A. x), which governs the practice in such a case, provides in 
paragraph 6 as f ollows : 

"When the truistee or any creditor shall désire the re-examination of any 
elaim flled against the bankrupt's estate, he may apply by pétition to me 
référée to whom tlie case is referred fov an order flxing a time for hearing the 
pétition, of which due notice shall be given by mail addressed to the creditor. 
At the time appointed the référée shall take the examination of the creditor. 
and of any witness that may be called by elther party, and if it shall apijear 
from such examination that the cluim ought to be expunged or dirainishod, 
the référée may order accordingly." 

It will be noted that there is nothing in this rule requiring the serv- 
ice of a copy of the pétition upon the claimant or requiring a separate 
pétition containing the necessary allégations, and due notice of the 
hearing thereon v^'as sent to each of the claimants. I am satisfied that 
the proper practice has been followed, and the contention to the con- 
trary must be overruled. 

Coming, then, to the merits of the case, did the référée err in the 
disallowance of thèse claims ? The référée found, as a matter of f act, 
that the stock owned by a number of the claimants, a list of whose 
names is given in his findings, was not paid in full, and, furthermore, 
that such claimants were not bona fide purchasers of such stock. 

[4] It is well settled that the findings of fact of a référée in bank- 
ruptcy upon disputed questions of fact will not be set aside by the court 
unless manifestly erroneous. I hâve carefully examined the transcript 
of the testimony attached to the report of the référée, and am satis- 
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fied that there was ample évidence in the record in support of the find- 
ings referred to. Such findings, therefore, wiU not be disturbed. 

[5] It is elementary that stockholders, who own stock for which 
payment has not been made to the corporation, and who are not bona 
fide holders thereof, are Hable. to creditors of the corporation for the 
unpaid balance of the par value of such stock, so far as may be neces- 
sary to pay such creditors, notwithstanding the fact that the stock may 
be fuUy paid and nonassessable as between the corporation and its 
stockholders. Handley v. Stutz, 139 U. S. 417, 11 Sup. Ct. 530, 35 L. 
Ed. 227. 

[6] The same rule is applicable to a partnership association such as 
the bankrupt company. Rouse, Hazard & Co. v. Détroit Cj'cle Co., 
111 Mich. 251, 69 N. W. 511, 38 L. R. A. 794; Wood v. Sloman, 150 
Mich. 177, 114 N. W. 317. 

[7] When, therefore, such a stockholder présents a claim against 
his company in bankruptcy, he is not entitled to recover thereon, as 
against other creditors, until he has first paid the amount so due and 
payable upon his stock, for which he is so liable. Kiskadden v. Steinle, 
203 Fed. 375, 121 C. C. A. 559; In re Wiener & Goodman Shoe Co. 
(D. C.) 96 Fed. 949. 

[8] It is urged, however, that even if payment has not been express- 
ly made upon this stock, yet because, after the stock was issued, the 
stockholders performed certain voluntary labor for the company, and 
the value of the assets of the company increased, so that at times it 
exceeded the amount of the total authorized capital stock, and no 
dividends were paid to stockholders, therefore, such stock should be 
treated as having been paid in full. This argument overlooks the 
différence between the capital of the company and its capital stock. 
The former consists of the property owned by the company, and varies 
in extent and value with the changes in the quantity and value of the 
property owned by the company f rom time to time. The capital stock, 
however, is the trust f und contributed by the stockholders for the bene- 
fit, not only of the company, but also of its creditors, who hâve a right 
to rely upon its payment by the stockholders to the full amount of its 
par value. The fact that the capital of the company increases in 
value after its organization does not operate as a payment by the stock- 
holders on their stock, any more than a decrease in value of such cap- 
ital would reduce the amount to which the stockholders are entitled to 
crédit for payments on their stock subscriptions. Scoville v. Thayer, 
105 U. S. 143, 26 L. Ed. 968. This contention is plainly without merit. 

[9] It is claimed, also, that the référée erred in denying priority to 
any of thèse claims. It appears that at certain meetings of the stock- 
holders and of the board of managers of the company, held about 
four months prior to the filing of the pétition in bankruptcy, the finan- 
cial condition of the company was considered, and resolutions were 
passed declaring that part of the wages of the men should be with- 
held on each pay day for the purpose of providing necessary funds to 
meet running expenses. It appears, also, that f rom time to time there- 
after a part of the wages of thèse claimants was retained by the com- 
pany for the purpose mentioned. It was the claim of the trustée, which 
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was adopted by the ref efee, that as to the sums thus withheld out of the 
wages earned by thèse claimants their claims should be considered as 
brought for the recovery of money loaned, and not for wages, and that, 
therefore, such claims were not entitled to the priority accorded to 
labor claims. It is, in my opinion, clear that to the extent that thèse 
stockholders permitted the company to retain and use money due them 
as wages they must be held to hâve loaned this money to the company. 

In so far as they consented, or failed to object, to the action of the 
company in deducting thèse sums from their pay and crediting them 
with the amounts on the bocks of the company as loans made by them, 
they cannot now be heard to deny that they in reality made such loans. 
While the record before me is not very definite or positive as to the 
course of dealing in regard to this matter, it does appear from the 
pay roU book of the company that transfers were regularly made from 
the labor accounts to spécial loan accounts with the miners. Of course, 
the mère arbitrary withholding of money due the men as wages, if 
donc without their consent, express or implied, would not be sufficient 
to change the character of thèse claims from unpaid wages to unpaid 
loans. Where, however, it appears that an amount was so withheld and 
so charged upon the books, and that the claimant accepted the balance 
of his wages without objection, I am satisfied that the proper inference 
to be drawn is that the claimant understood and consented that the sum 
not paid to him was retained by the company as a loan. As to such 
loans, claimants are not entitled to priority, as for labor claims. 

The actual claims as filed hâve not been shown to me, and I am 
unable to détermine whether the claimants are seeking to recover only 
the amounts retained from their wages as loans, or whether they are 
claiming that, not only such loans, but also wages earned in addition 
thereto, are due and unpaid. Nor am I certain, from the record be- 
fore me, whether, when the wages earned became due and payable, ail 
of such wages were withheld or only a portion thereof. The référée, 
however, will douhtless hâve no difficulty in properly applying the 
principles which I bave stated to the f acts in each particular case. 

[10] Finally, it is urged by the claimants that under the law of Mich- 
igan ail claims for sums due for work and labor are entitled to pri- 
ority, and not merely claims for wages earned during the three months 
prior to the date of the filing of the pétition in bankruptcy, as pro- 
vided by the Bankruptcy Act. The contention is that the fourth sub- 
division of section 64b of the Bankruptcy Act (section 9648), provid- 
ing for the priority of wage claims earned within the three months 
mentioned, is enlarged by the fifth subdivision of said section, which 
gives priority to "debts owing to any person who by the laws of the 
States or the United States is entitled to priority" ; so that by virtue 
of the Michigan statute, giving priority to ail wage claims against in- 
solvent corporations without limitation as to time, thèse claimants 
are entitled to priority without such limitation. 

This contention cannot be sustained. The clause of the Bankruptcy 
Act just quoted, relating to debts entitled to priority by the state laws, 
must be read in connection with the preceding clause, which indicates 
the intention of Congress to provide a fixed and certain préférence for 
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wage claims as such, without regard to the varying degrees of priorîty 
accorded to such claims by the laws of the différent states. This pro- 
vision, therefore, supersedes the state laws on the same svibject; the 
authority of Congress over this subject being, to the extent to which 
it is exercised, exclusive. In re Rouse, Hazard & Co., 91 Fed. 96, 33 
C. C. A. 356; In re Slomka, 122 Fed. 630, 58 C. C. A. 322. 

The cause will be remanded to the référée for proceedings not in- 
consistent with the ternis of this opinion. 



HA-RNICK V. PENNSYLVANIA R. CO. 

(District Court, S. D. New York. June 12, 1918.) 

No. 229. 

AcTioiT <g=68 — Stat — Actions Against RAïutoADs — Ordeb of Dikector Gén- 
éral. 

Order No. 26 of the Dlrector General of Itallroads, dated May 23, 1918, 
providlng that "upon a showing by the défendant carrier that tlie just 
ijiterests of tlie governmeut would be prejudiced by a présent trial of any 
suit against a carrier under fédéral eoutrol • • • tlie suit .shall not 
be tried durlng ther period of fédéral control" is within the povvers con- 
ferred by Ccngress and the Président, but an application for a stay la 
addressed to the discrétion of the court and the burden rests on défend- 
ant to sliow that inlxrests of the governmeut would be substantially 
prejudiced by a présent triaL 

At Law. Action by Charlie Harnick against the Pennsylvania 
Railroad Company. On application by plaintiff for préférence. 
Granted. 

S. A. Machcînski, of New York City, for plaintiff. 
Burlingham, Veeder, Masten & Fearey, of New York City (Samuel 
C. Coleman, of New York City, of counsel), for défendant. 

MANTON, Circuit Judge. Plaintiff sues for personal injuries 
which hâve permanently crippled him. The action is at issue on the 
calendar and is awaiting its turn for trial. While holding the com- 
mon-law term of this court on May 20, 1918, an application was made 
before me for a préférence. When the motion was called, the plain- 
tiff defaulted. Thereafter, and on May 25, 1918, an order to show 
cause was obtained asking to open the default and hear the motion 
upon the merits. This will be granted. 

Plaintiff makes out a case sufficiently strong to warrant the granting 
of a préférence and the obtaining of a speedy trial. This for the 
reason that his serious injuries and financial condition demand the 
relief he asks. The only obstacle is whether or not this case should 
be stayed under order of the Director General of Railroads of May 
23, 1918, known as Order No. 26, which provides: 

"That upon a showing by the défendant carrier that the .1ust interests ot 
the govemment would be prejudiced by a présent trial of any suit against any 
carrier under fédéral control, which suit is not covered by General Order No. 
18 and which Is now pending in any county or district other than where the 
cause of action arose, or other than In which the person alleged to hâve been 

<B=3For other cases aee same toplo & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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injured or daniaged at that time resided, the suit shall not be tried durinjc 
thé period of fédéral control: Provlded, if no suit on the saïue cause of action 
is now pendlng in the county or district wliere the cause of action arose, or 
whei'e the person injured or damaged at that time resided, a new suit may, 
upon proper service, he instituted therein ; and if sueli suit is now barred 
by the statute of limitations, or will he barred before October 1, 1918, thcn 
the stay directed bj' this order shall not apply unless the défendant carrier 
shall stipulate in open court to waivc the défense of tlie statute of limitatious 
in any such suit which may be brought before October 1, li>18. 

"ïhis order is declared to be necessary in the prosont war emergeney. m 
the event of unneeessary bardship lii any case either party may apply to the 
Director General for relief, and he will makc such order therein as the cir- 
cumstances may require consistent witli the public Interest. 

"This order is not intended in any way to impair or alïect General Order 
No. 18 as amended by General Order 18a." 

The cause of action arose at Keiser, Pa. The plaintiff, at the com- 
mencement of this action, resided in Westchester county, New York 
State, and instituted a suit in the Suprême Court of that county. The 
défendant removed it to this court. By acqniescence of the défend- 
ant the court has jurisdiction. 

On August 29, 1916, Congress passed an act, entitled "An act mak- 
ing appropriation for the support of the army for the fiscal year end- 
ing June 30, 1917, and for other purposes" (Act Aug. 29, 1916, c. 
418, 39 Stat. 64-5 [Comp. St. § 1974A]), which provides as follows: 

"The Président, in time of war, is enipowered through the Secretary oi 
War, to take possession and ass\nne control of any systom or Systems of 
transportation, or any part tliereof, an<l to utilize the same, to the exclusion, 
as far as may be necessary, of ail other traflic thereon, for the transfer or 
transportation of troops, wiir material and equipuiont. or for such other pur- 
poses connected with the eniergency as may be needfU-l or désirable." 

Under this authority, on December 26, 1917, by a proclamation of 
the Président, the government took possession and assumed control, 
on the 28th of December, 1917, of each and every System of trans- 
portation and appurtenances thereof, located wholly or in part with- 
in the boundaries of the continental United States. This proclama- 
tion directed : 

"That the possession, control, opération and utiUzation of such transpor- 
tation Systems hereby hy me undertaken shall bo excrcised by and through 
William G. McAdoo, who is hereby appointed and deslgnated Director Gen- 
eral of Eailroads." 

By Act Cong. March 21, 1918, c. 25 (Comp. St. 1918, §§ SllS^a- 
3115%p), the Président was authorized and given "such other and 
further powers necessary or appropriate to give effect to the powers 
herein and heretofore conferred." The President's proclamation 
of December 26, 1917, provided: 

"Until and except so far as said Director shall from time to time otherwise 
by gênerai or spécial ordersj détermine, such Systems of transportation shall 
remain subject to ail existing statutes and orders of the Interstate Com- 
merce Commission and to ail statutes and orders of the regulating commis- 
sions of the varions states in which said Systems or any part thereof may 
be situated. But any orders, gênerai or spécial, hereafter made by said 
Director, shall bave paramount authority and be obeyed as such." 
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Section 10 of the Act of March 21, 1918, provides: 

"ïhat carriers while iinder fédéral control shall be subject to ail laws anrt 
lial)ilities as common carriers, whether arising iinder state or fédéral laws 
or at common law, except In so far as may be inconsistent with the pro- 
visions of thls act or any olher act applicable to such fédéral control or wltU 
any order of the Président. Actions at law or suits in equity may be brought 
by and against such carriers and judgments rendered as novv provided by law. 
* * * But no process, mesne or final, shall be levled against any property 
under such fédéral control." Comp. St. IIUS, § .'îll.'j'jij. 

The jurisdiction of the District Court is limited, and dépends up- 
on the statutory enactments of Congress. Its jurisdiction may there- 
fore be Umited by the same power which créâtes it. Congress has 
given authority to the Director General, and the President's procla- 
mation provides, that any orders, gênerai or spécifie, made by the 
Director, shall bave paramount authority and be obeyed as such. Like- 
wise it is provided that actions at law or suits in equity may be brought 
by or against such carriers and judgments rendered as now provided 
by law. This indicates clear intent to permit actions pending to be 
tried and actions to be instituted thereafter. The right to pursue a 
remedy in a particular court is not a vested right and may be re- 
moved while an action is pending. Railroad Co. v. Grant, 98 U. S. 
398, 2.5 L. Ed. 231. The right to stay an action pending, under Or- 
der No. 26, however, is dépendent upon whether the interest of the 
government be prejudiced by a présent trial of a pending suit, and 
there must be a showing of préjudice by reason of a présent trial. 

Therefore the intention of Order 26 is to address the discrétion of 
the court as to its application in each particular case. Since the plain- 
tiff's case warrants a préférence, a grave injustice would be imposed 
upon him who has sought his proper forum (except for the rule) to 
now require the suspension of his trial and compel him to sue in the 
courts of Pennsylvania. There can only be read from the act an 
intention to divest this court of jurisdiction upon good cause being 
shown on the part of the railroad company défendant. Indeed, the 
défendant hère allèges, in opposing affidavits, that they do not ask 
at this time for a stay but urge Order 26 as a défense to the motion 
for a préférence. There is no showing hère as to the number of wit- 
nesses or what inconvenience the défendant would be put to by its 
witnesses coming to this jurisdiction to try the case when reached. 
There is no showing, from the papers, the number of men employed 
by the défendant, or the nature or quality of the work engaged in 
at the présent time. Indeed, the men so employed by the défendant, 
who are necessary witnesses in the défense of the action, could easily 
be replaced by men who could perform their work during their absent 
period. There is no position requiring particular skill which could 
not be so filled. To say that the différence of a few hours in point of 
time required in railroad travel would resuit in serions conséquence 
or préjudice to the défendant, is stretching credulity. 

The application for a préférence will therefore be granted and 
the case set down for trial for June 20, 1918. 
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THE MEROKR. 

THE EL CmcO. 

(District Court, E, D. New York. November 1, 1018.) 

Collision <S=105 — Ve.9sei, Lying in Slip and Bakge in Tow — Fatilt or 

TUG. 

A collision between a barge alongside of a tug and a steam ligbter lying 
in a slip held, on the évidence, due solely to tlie fault of tlie tug, and net 
to tlie interférence of another tug, which was Imeking out of the slip. 

In Admiralty. Suit for collision by the Clyde Lighterage Com- 
pany, Incorporated, owner of the steam lighter Henry C. Rowe, against 
the Pennsylvania Railroad Company, owner of the steam tug Mercer, 
with the Southern Pacific Company, owner of the steam tug El Chico, 
impleaded. Decree for libelant against the Pennsylvania Railroad 
Company. 

Foley & Martin, of New York City, for libelant. 

Burlingham, Veeder, Masten & Fearey and C. I. Cîark, ail of New 
York City, for the Mercer. 

Kirlin, Woolsey & Hickox and Mr. Maclay, ail of New York City, 
for the El Chico. 

GARVIN, District Judge. The steam tug Mercer, with a barge on 
either side, brought the corner of her port barge into the stem of the 
steam lighter Henry C. Rowe, owned by the libelant, on September 
26, 1917. The lighter was lying in the slip on the south side of Pier 
49, North River, and was not at fault. 

It is claimed on behalf of the Mercer that the accident occurred be- 
cause the steam tug El Chico, in backing out of this slip, did not check 
her sternway, but allowed it to corne in contact with the other barge 
of the Mercer, as a resuit of which the Mercer's whole tow swung so 
that her port barge collided with the Henry C. Rowe. It is claimed on 
behalf of the El Chico that she did not approach the tow of the Mer- 
cer. A prépondérance of the évidence fully substantiates this conten- 
tion. Both Tyson, manager of the Clyde Lighterage Company, owner 
of the Henry C. Rowe, and Anderson, her master, corroborate the tes- 
timony of the captain and mate of the El Chico. It has not been es- 
tabhshed, therefore, that the El Chico was operated in a négligent man- 
ner. The Mercer, according to the testimony, was backing and filling 
at the entrance to the slip, and had brought her tow within a few f eet 
of the Henry C. Rowe. 

I am of the opinion that the collision occurred as the resuit of nég- 
ligence in the opération of the Mercer. Decree accordingly. 

^=3For other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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THE OREGON. 
(District Court, E. D. New York. November 2, 1918.) 

SeAMEN <S=5l9 — DiSCHAEGE BY ObDEB OF CoNSUL — LlABIUTY OF SlIIP FOB 

Wages. 

A vessel hcld not llable for v^ages and trausportation to a soainau dls- 
charged in a foreign port by oi'der of tlie l'nited States consul, after 
hearing on a complaint made by iibelaut without the Knowledge ot tlie 
captain, and wliere he vvas pald ail wages tlien due hlm. 

In Admiralty. Suit by Joseph C. Peed against the steamship Ore- 
gon. Decree for respondent. 

Silas B. Axtell, of New York City, for Hbelant. 
Alfred H. Strickland, of New York City, for claimant, 

GARVIN, District Judge. Joseph C. Peed sues to recover wages, 
maintenance, and cost of transportation, aggregating $517. In Jan- 
uary, 1917, he shipped as cook and steward on the steamship Oregon 
for a voyage to the Atlantic Coast and West Indies, the regular 
shipping articles signed to extend over a period of six calendar 
months. The Oregon sailed, continuing her voyage, and reached 
Kingston, Jamaica, early in May, 1917. There was some trouble 
between the libelant, Peed, and the chief engineer of the vessel, as a 
resuit of which Peed lodged a complaint with the United States con- 
sul at Kingston, Jamaica, when the Oregon arrived at that port. Peed 
did not bring the matter to the captain of the ship before making this 
complaint to the consul. 

An investigation was instituted by the vice consul (then acting 
consul), a hearing had, and by the direction of the vice consul Peed 
was discharged after having paid him the wages due him up to that 
time. The consular certificate shows that Peed committed forgery 
in his complaint, that Peed was of a disposition to instigate quarrels, 
to the destruction of the discipline of the crew, and sets forth that 
the vice consul found that good and substantial reasons existed for 
his discharge. 

Libelant urges that this consular certificate is only prima facie évi- 
dence of the facts stated therein. Even if this be so, inasmuch as 
the certificate of the consul is prima facie évidence of the discharge, 
the libelant must offer proof sufficient to overcome the prima facie 
case. I do not find that he bas ofifered such proof. I consider that 
his own testimony, which is that of a self-confessed forger (accord- 
ing to the consular certificate), should be received with great caution. 

In the varions cases which bave had to do with claims for wages 
and maintenance arising ont of the discharge of a seaman by order 
of the consul, my attention bas been directed to no case which bas 
rendered the vessel liable for such discharge, where the complaint 
was made by the seaman himself without the knowledge of the cap- 
tain, and with no alternative to the captain but to obey the direction 
of the consul. That is the exact situation hère, and I am of the 
opinion that the beat should not be held responsible, 

The libel is dismissed. 

<g=:3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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CROSBYTON INBEPENDENT SCIIOOL DIST. v. C. B. LIVE STOCK CO. 

^Circuit Court of Appeals, Fifth Circuit. December 20, 1918. Kehearing 
Denied February 1, 1919.) 

No. 3223. 

SCHOOLS AND SCHOOL DISTRICTS i@=370 — CONTBACTS — ^VALIDITT. 

A eontract by a seliool ciistrict for the purcliase of a scbool building lield 
invalid, on the ground that tlie building purebased did not conform to 
the requirements of the state law as to ligbt, ventilation, and safety, and 
was not susceptible of changes whlch would meet such requirements. 

Appeal from the District Court of the United States for the North- 
ern District of Texas ; George W. Jack, Judge. 

Suit in equity by the Crosbyton Independent School District against 
the C. B. Live Stock Company. Decree for défendant, and plaintiff 
appeals. Reversed and remanded. 

W. H. Kimbrough, R. E. Underwood, and M. J. R. Jackson, ail of 
Amarillo, Tex., for appellant. 

J. W. Burton, of Crosbyton, Tex., for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. The C. B. Live Stock Company, owning a 
large body of land in Crosby county, Tex., sold it out in small tracts 
to actual settlers. Through a subsidiary Company, the town of Crosby- 
ton was established. In 1909 an independent school district was form- 
ed under the gênerai laws of Texas, with the maximum territory. It 
was impracticable, with the taxable values and under the taxing pow- 
er of the district, to construct a satisfactory school building, and 39 
of the citizens executed a note for $10,000 to secure funds for the 
érection of such building. It was the understanding that the Légis- 
lature would be asked to create, by spécial act, an independent school 
district with an enlarged area, and that the district would discharge 
the debt. The note was sold to the C. B. Live Stock Company. A 
building was constructed ; the construction being in the hands of trus- 
tées selected by the signers of the note. The $10,000 provided, in part 
used for other school purposes, was insufficient, and an additional 
sum was borrowed to complète the building and meet debts contracted 
in the opération of the school. The trustées for the note signers made 
a eontract with the trustées of the independent school district, by which 
the latter agreed to pay (if possible) the interest on the $10,(X)0 note 
as rent for the school property. The lot upon which the building was 
erected was furnished by the C. B. Live Stock Company, with the 
understanding that it was to ultimately become the property of the 
school district. A spécial act was passed in 1913 (Acts 33d Leg. c. 
20), creating the independent district, to include within its area about 
120 sections, and in other respects giving to it the powers of a school 
district under the gênerai law. 

iB^^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
2Ô4 F.— 48 
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After the formation of the district under the spécial act, a pétition 
was filed by the requisite number of taxpaying citizens for an élection, 
to détermine whether or not bonds shoiild be issued to "provide funds 
to be expended for the purpose of purchasing a school building- of 
concrète material," and "to détermine whether the trustées of said 
district shall be authorized to levy, assess, and collect annually" a tax, 
etc. On September 24, 1913, the board passed a resolution in the fol- 
lowing language: 

"On motion, the board ordered an élection to be held November Ist, for tlie 
purpose of voting on tlie Issuanee of eighteen thousand dollars bonds to buy the 
school building and grounds. Bonds to be 40-year l>onds, with 5 per cent, in- 
terest, with tlie privilège of redeeming after 10 years." 

On November 22d an order was made to this efïect: 

"On motion, it was ordered the élection returns were examined on the school 
bond élection held November 1, li)lS, and fonud to he 47 votes for the issuanee 
of the bonds and 34 agalnst it, with IS majority in favor of the bonds, and 
so declared." 

Subséquent to the élection, an élection order was adopted and sub- 
mitted to the Attorney General as a part of the record, wherein an 
élection was ordered to détermine if bonds to the amount of $18,000 
should be issued "to provide funds to be expended in the payment of 
accounts legally contracted in the purchasing of a building of con- 
crète material, to be used as a public school building, and to détermine 
whether the trustées of the district shall be authorized to levy," etc., 
a tax. At the same time, and after thè entry of the order actually 
adopted declaring the rcsult of the élection, an order was prepared 
canvassing the return, and declaring the resuit of the élection, and 
declaring that 47 votes had been cast for the bonds and 37 against, 
and in addition declaring that 47 votes had been cast for the tax, and 
34 àgàinst. It was certitîed that thèse orders had been passed on Sep- 
tember 12, 1913, and November 20, 1913, respectively. The record 
thus prepared was submitted to the Attorney General, and the bonds 
were approved. On April 8, 1914, a resolution was passed to the 
efifect that ail the bonds be delivered to the C. B. L,ive Stock Com- 
pany as the purchase price of the school building, equipment, and 
grounds ; but it was provided that, if the C. B. L,ive Stock Company 
could sell the bonds at par to the state, it would retain of the proceeds 
$17,932.27 only, and return the balance to the school board. A con- 
tract to the same efïect was signed by the parties. The bonds, how- 
ever, were sold direct to the state, and the treasury warrants received 
in payment were turned over to the C. B. Live Stock Company. 

The $17,932.27 was made up of the following items : Note, $10,000; 
interest, $2,890; note of August 3, 1911, $3,991.61; interest, $778.66; 
insurance premiums, $272. The note for $3,991.61 was given to cover 
items for material used in the construction and for money to cover 
déficits in the operating expenses of the school. 

At the time the resolution was adopted by which the building was 
to be purchased, and as the resuit of which the notes were to be de- 
livered to the makers, six members of the board were présent, three 
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of whom were signers of the notes, and another of whora was an 
employé of the C. B. Live Stock Company. 

Paroi évidence was admitted to the effect that the understanding of 
the voters at the bond and tax elfxtion was that the school building 
and grounds were to he acquired with the bonds and that the citizens 
who had signed the notes were to thereby be released from their Per- 
sonal obligations. 

Appellant contends that, because of the personal interest of mem- 
bers of the school board, the action by which the C. B. Live Stock 
Company acquired the proceeds of the bonds was void. 

Appellee answers that the action of the school board was in re- 
sponse to the will of the people ; that the trustées had, with référence 
to the issuance of the bonds and the purchase of the building, no dis- 
crétion; and, exercising ministerial functions only, their action was 
not invalidated by the interests of membors adverse to the interests 
of the school district. 

To the answer of appellee, appellant rejoins : 

(1) That whatever the wishes of the voters, it could not hâve been 
the duty, nor within the power of the board, to issue the bonds or 
purchase the building, because: (a) The building purchased could 
not be legally acquired because not constructed to meet the require- 
ments of the law with référence to light, ventilation and safety ; (b) 
bonds may not be constitutionally issued by an independent school dis- 
trict to purchase a building ; (c) the constitutional taxing p>ower had 
already been appropriated, and no provision could be made to provide 
for payment of interest, and to create a sinking fund to discharge the 
bonds at maturity; (d) the voters did not vote for the necessary tax. 

(2) That no action could be taken by the voters that would relieve 
the trustées of the duties imposed upon them by law, and render that 
ministerial which is by law placed within their discrétion. 

(la) The building purchased was not constructed in accordance with 
the requirements of the Texas law. No provision was made by the 
bond issue, by the contract, or otherwise, for making changes to meet 
the requirements of the law. The building was not susceptible of 
changes which would meet thèse requirements, and there was nothing 
in the évidence to indicate that changes of any kind were contemplated. 
My associâtes agrée with the conclusion reached that thèse facts would 
invalidate the purchase and furnish a sufficient basis for the judg- 
ment hereinafter rendered. The discussion of the other issues is an 
expression of the views of the writer alone. I prefer to base my ac- 
tion upon what are to me definite and well-established principles, rather 
than upon a proposition which is, I think, correct, but which bas not 
heretofore been announced by a court. 

Appellee insists that, while a school board cannot erect a building 
without complying with the requirements of the law, a defective build- 
ing can he purchased. And it is said that inasmuch as there were, 
when the law was passed authorizing the purchase of buildings, no 
buildings which complied with the law, to apply the requirements to 
purchased buildings would nullify the law authorizing purchase. The 
law has a continuing effect. It applies to buildings in being at the time 
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of the passage of the act, and to buildings to be thereafter erected. 
By the terms of the spécifie act, or any other act dealing with the mat- 
ter, the character of the building to be purchased may be indicated. 
It is immaterial which act was passed first. The acts are not in con- 
flict, and to hold that a building may not be erected unless it meets 
the requirements of the law, but that one may be purchased without 
référence to the requirements, is to render a salutary law nugatory 
"by a conclusion not logically warranted. 

(Ib) Article 7, § 3, of the Constitution of Texas, provides : 

"That the Lej^islature inay authorize an additional ad valorem tax to 
be * * * collected wlthin ail school districts * * * for the fnrther 
maintenance of public free schools, and the érection and equlpment of school 
buildings therein." 

It is contended that authority to tax for the "érection and equipment 
of school buildings" does not include authority to tax to purchase 
school buildings. The Législature of Texas has given the provision a 
more libéral construction. The Texas courts appear not to hâve pass- 
ed upon the matter, and, since this case can be disposed of upon other 
grounds, their décision will not be anticipated. 

(le) The taxing power of an independent school district is limited 
by the Constitution of Texas to 50 cents on the $100. At the time the 
enlarged district was established there was a vote in favor of a tax 
of 50 cents on each $100 valuation of taxable property, to be levied 
for the year 1913, and each succeeding year, "to supplément the state 
and county apportionment of said district." It is not clear that a vote 
of the maximum tax to supplément the other revenues of the district 
precludes a subséquent vote appropriating a part of the tax to the ac- 
quisition of necessary buildings and equipment. 

(Id) Under the Constitution of Texas, municipal honds cannot be 
legally issued, unless at the time of issuance provision is made by 
taxation to pay interest and create a sinking fund to discharge the 
bonds at maturity. Action by trustées in a school district to niake 
such provision must be preceded by a vote of the people in favor of 
the tax. 

The minutes of the school board already quoted, providing for the 
bond élection, do not refer to a tax élection. The minutes already 
quoted, declaring the resuit of the élection, make no référence to votes 
cast for or against taxation. The order certified to the Attomey Gen- 
eral as the élection order was not prepared until after the élection. 
The order certified to the Attorney General as declaring the resuit 
of the élection supplemented the resuit primarily declared by adding 
the resuit of a tax élection. The order for the élection is the basis 
for the élection, and ail subséquent proceedings. There is no évidence, 
other than the certificate, that the élection order certified to the At- 
torney General was passed before the élection; and there is no évi- 
dence, other than the certificate, that a tax élection was held at any 
time. The verity of the certificates is attacked by the person who 
made them. Minutes may be amended to speak the f acts, but the évi- 
dence in this case rather suggests anxiety to "get up the proper 
minutes for the Attorney General" than to make the record veracious. 
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Appellee insists that the question of whether or not the certificates 
speak the truth "is foreign to this case," upon the ground that the 
bonds belong to the state of Texas, and their vahdity cannot be im- 
peachcd. Eoth parties seem to acquiesce in tlie proposition that ap- 
proval by the Attorney General and purchase by the state prechide 
attacks upon the bonds. Assuming this to be true, the inquiry is not 
an improper one, for it could not hâve bcen the duty, nor within the 
authority, of the board to issue bonds to purcliase a building, or for 
any other purpose, if the necessary tax was not authorized. That can- 
not be a ministerial duty, or a duty of any character, wliich is a vio- 
lation of law. 

(2) The effect of the contract made by the school board with the 
C. B. Live Stock Company in the form of a purchase of the building 
and grounds was to release (or was intended and assumed to release) 
three of the members voting for the measure from personal financial 
obligations. Six members only were présent when the resolution au- 
thorizing the contract was adopted. The action of the board was void, 
unless the effect of the élection was to make the action of the trustées 
merely ministerial, and to take away from them entirely any character 
of discrétion. It is not possible to give the language of the law under 
which the school trustées were acting a construction that would au- 
thorize or enable the voters to relieve the school board of the duties 
and obligations thereby imposed. Article 2857, Rev. St. Tex. 1911, 
provides that the trustées of a school district shall hâve the power — 
"to levy and coUect an anini!il ad valorem tux not to pxfi>ed flfty cents on 
the one hundred dolliirs val nation of taxable property of tlie district, for the 
maintenance of schools thoreiii. and a tax (withiti the fifty cents) not to ex- 
ceed twenty-five cents on tlie one hundred dollars for the purchase of sites 
and the purehnsing, construction, repairina or eqttippinî; publie free school 
buildings within the limits of such districts." 

A number of provisos or limitations are placed upon this power, 
among them being : 

"No such tax shall be levied. and no such bonds Issued until an élection 
shall ha^'e heeii behl. wherpin a ma.jority of the tax]iayinf; votevs voting at 
said élection shall hâve voted in favor of tlie levying of said tax and the 
issuance of said bonds, or both, as the case inay be: l'rovided that the siiecific 
rate of taxes necd not be determined in the élection." 

The exercise of the power of taxation is in the trustées, and not in 
the voters. Before the power can be exerciscd by the trustées, the 
voters must indicate their willingness that it be exercised. The pur- 
pose of the law is to liinit the taxing power in any event, and not to 
permit its exercise without the concurrence of the qualified voters. 
But, under the terms of the law, the discrétion is in the board. The 
authority which they are given by the law and the action of the voters 
need not be exercised, and, if exerciscd, the limit of the authority need 
not be reached. Under the Constitution the total amount of tire tax 
can never exceed 50 cents on the SlOO, and the building tax cannot 
exceed 25 cents on the $100. It may be practicahle to so reduce the 
building tax that a considérable part of the maximum of 25 cents may 
be available for the maintenance of the schools, or the conditions may 
be such that the maximum tax of 50 cents need not ail be utilized. 
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When, therefore, the people of the district registered theîr willing- 
ness that bonds should be issued, and that a tax slionld be levied pro- 
viding for their payment (if they did), and making the issuance possible, 
this action did not take away from the trustées the duty and obliga- 
tion to détermine whether bonds should be issued, and to what amount, 
and whether a bond tax should be levied, and the amount required. 

Nor did it take away the duty to administer the property of the 
district to the best advantage. There is nothing in the language of the 
act to indicate that the gênerai power of management by the trustées 
is limited by a right of the voters to name some spécifie building to 
be purchased, or to specify some particular plan for the érection of the 
building. Nor is there anything in the act which would suggest that 
a certain price must be paid for a building, if one is to be purchased, 
or that a building to be erected should reach a certain cost. The vot- 
ers place a maximum to be expended, and the duty remains in the 
board to do the best possible for the district, without exceeding this 
maximum. When in this case the people registered a willingness to 
issue bonds for a school building, and pay taxes to liquidate the bonds, 
they expressed themselves as far as the law will permit. If by their 
vote they undertook to do more, the effort was entirely without effect. 

It is argued that the views hère expressed are in conflict with Gray- 
son County v. Harrell (Tex. Civ. App.) 202 S. W. 160. This case in- 
volved the duty of the commissioners' court, when an issue of bonds 
was voted by a county for road purposes. The différence between that 
act and the one under considération is that the commissioners' court 
of the county is, with référence to the particular matter, without dis- 
crétion. The voters of a county having voted bonds for the construc- 
tion of roads, the law specifically, distinctly, and in mandatory lan- 
guage indicates what shall be done by the commissioners' court. AU 
of the cases cited to sustain appellee's proposition deal with laws dis- 
tinguishable from the law under which the trustées in this case acted, 
by the fact that, instead of removing a limitation upon the authority 
of the board, the élection imposed, in terms, mandatory duties. There 
is, of course, no discrétion upon the part of a governing body, when 
the discrétion is, in terms, taken away by the law. 

Paroi évidence was introduced as to the purpose and understand- 
ing of the voters. The people acting at the poils (the only manner in 
which they may indicate their wishes under the laws of Texas) can 
express themselves only in the terms of the law. No amount of paroi 
évidence can add to or take away from the results of the élection. 
The paroi évidence was spécifie as to a very limited number only of 
the electors, and if the intentions or understanding of the voters, or 
a majority, were a material matter, it would be properly held that the 
évidence was insufîficient. If the good faith of the trustées were 
properly an issue, the évidence admitted would authorize the conclu- 
sion that each of them believed that a majority of the voters believed 
that the district should relieve the note signers of their liability, and 
voted to accomplish that end. While it may be true, and, indeed, is 
doubtless the case, that in voting upon the issuance of bonds the voters 
in the Crosbyton school district expected and intended that the bonds 



CROSBYTON INDEPEND. SCHOOL DIST. V. C. B. LIVE STOCK CO. 759 

should be used in discharging their fellow citizens from obligations 
which they had incurred for the gênerai benefit, yet this action on their 
part could not bave such effect, and could not place upon the school 
board any duty they did not theretofore hâve, and could not furnish 
an excuse for the school board if, acting upon this assumed authority, 
it did that which the law did not authorize. 

AU of the members of the school board testify that at the time the 
schoolhouse was purchased it did not bave value equal to the bonds. 
There was, indeed, no effort made to détermine its value, and the sum 
agreed upon as the purchase price included items having no relation 
to its value. The building was in had condition, and bas since been 
abandoned. It was constructed of cément building blocks made by 
the C. B. Live Stock Company, and most of the lumber and hardware 
was furnished by the company. The concrète foundation was not 
properly put in, the roof was not properly designed, and the cernent 
blocks do not appear to be a satisf actory material. There is, however, 
nothing in the record to indicate that the C. B. Live Stock Company, 
or any of the persons vvho signed the note, bave been guilty of any 
character of fraud or graft, and the évidence indicates that that which 
was donc was by ail the parties intended to be for the common benefit. 

At the élection a number of the citizens felt that there was a moraL 
obligation to discharge the indebtedness. Another considérable num- 
ber, signers of the note, not only recognized this moral obligation, but 
realized that, if the community did not discharge its moral obliga- 
tions, they would be under the necessity of discharging the légal obli- 
gations of the note. Thèse considérations in no sensé change the law. 
If the citizens of the independent school district feel sufficiently the 
moral obligation to discharge this deht, the law does not prevent them 
from doing so. School districts, however, are not organized for the 
purpose of discharging moral obligations; and the law does not au- 
thorize ail of the voters to relieve some of the voters of the consé- 
quences of handling in a way not authorized by law the affairs which 
they bave undertaken for the public. An independent school district 
is a governmental unit, devised by the state for locally discharging a 
governmental duty. Its powers are strictly defined by the law, and 
strictly limited by the law. Everything which may be done is, in terms, 
defined, and nothing may be done for which direct and express au- 
thority is lacking. It gets ail its authority from the state of Texas. 
Its taxing power is not even within the control of the Législature. 

AU taxing power within the state is immediately and directly in- 
dicated by the Constitution. The limit of every tax is defined, and the 
purpose for which it may be levied is specified. The debt-making 
power is likewise defined and limited by the Constitution. No school 
district bas a right to make a deht, except as the power is given by 
the Constitution. No school district bas a right to levy a tax, except 
as the power is given by the Constitution. No school district may 
make a debt allowed by the Constitution, unless provision is made to 
discharge it by the tax authorized by the Constitution. 

The district may incur a debt only for a building and equipment. 
The debt which the appellee has gotten the benefit of was incurred 
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only in part for a building, and this part had no relation to the value 
o£ the building. More than $3,000 of the amount is interest, at a rate 
not authorized to be paid by a school district, on obligations which 
the school district had not incurred, and which it had no right to in- 
cur. Another considérable item going to make up the total amount 
was to meet deficiencies in the current opérations of the school. The 
law does not authorize the issuance of interest-bearing bonds to meet 
obligations of this character, and does not authorize the incurring of 
such obligations. 

The proposition is made that, however invalid the action of the board 
might otherwise hâve been, it was directly authorized and affirmed by 
the voters. To sustain this proposition, appeals are made to the prin- 
ciples of law applied to private corporations. It is manifest that if, 
by concerted and unanimous action, the voters in any municipal cor- 
poration could impose upon themselves obligations which the law did 
not permit, they would be ahle to substantially and effectively repeal 
ail limitations upon their taxing power or their debt-making power, 
and ail limitations upon any other power which the I,egislature or the 
Constitution makers may hâve thought proper to impose. Private cor- 
porations are made by individuals for their individual ends. When 
those individuals act, they are bound, even if they go further than they 
expected to go when they limited themselves hy the powers given to the 
corporation. They are the source of authority, and the authority given 
may be enlarged, or an unauthorized act may be ratified. The voters 
of a school district are not the source of power of the district. The 
source of power is in ail the people of Texas, who, through their Con- 
stitution and laws, give a strictly limited agency to the voters of the 
district. 

In this matter it is not even suggested that liability has been im- 
posed by unanimous action of the persons affected. Of the persons 
who voted, Z7 voted against the levy of the tax (if a vote was had upon 
that proposition) and 34 voted against the issuance of the bonds. The 
majority of 13 in favor of the bonds was not equal in number to 
the persons who had an immédiate and direct interest in their issuance, 
and the évidence is that many of thèse interested persons were active 
in their eiïorts to carry the élection. It is not shown that a majority 
of the disinterested voters favored the bond issue. But, if ail the 
voters had voted in favor of the bond issue and the taxation, there 
would still be many interested persons afïected by the taxation and 
the bonds who cannot be said to hâve given their concurrence. The 
tax to be levied was made applicable to 120 sections of land, together 
with ail Personal property within that area. The area to be affected 
was nearly five times as large as is ordinarily thought proper to put 
within a school district. It is more than probable that many taxpayers 
within the district were without a right to vote. It is very probable 
that the ©wners of much of the property resided outside of the dis- 
trict. The women within the district, greatly interested in the pros- 
perity of the schools, had nothing to say about whether or not a use- 
less pièce of property should be purchased. The children of the dis- 
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trict, more interested than any one else, were without a voice in the 
décision that would affect their own children. 

The testimony is to the effect that within the town of Crosbyton 
there were 800 or 900 people. If the insistence of the appellee is to be 
effective, 47 of the number are to bind ail of the 800 or 900, and ail 
that are to foUow them for 40 years, although many of the 47 are 
adversely interested to the gênerai good. It is indeed true that this 
small minority may, to the extent authorized by law, speak for ail the 
citizens. They can remove one of the limitations imposed upon the 
board. But the power which they exercise is not inhérent. It does net 
come from the school district, but from the Constitution, made by ail 
the people of Texas, and the laws made by the représentatives of ail 
the people. This minority, being a majority of the taxpaying citizens, 
may, with référence to the bonding and taxing power, do ail that may 
be done by unanimous action. But neither a minority, nor a majority, 
nor ail the people of the district, can change the lavi's of Texas — sub- 
stitute a new plan for effecting the éducation of the children of the 
State, or in any degree increase the powers or diminish the duties of 
the trustées selected in accordance with law to represent, not alone 
the district, but ail the state. 

The school board was charged with the duty of determining how 
the $18,000 in bonds voted by the majority of the taxpayers should 
be expended. It was the duty of those of the members of the board 
who had interests adverse to the district to abstain from voting; and, 
there not being a quorum of persons who could exercise the free, 
independent, unbiased judgment which the law requires, it was not 
possible for this particular board to make the contract which they un- 
dertook to make with the C. B. Live Stock Company. Efforts upon 
the paît of city and county officiais to deal with themselves are de- 
nounced by the pénal statutes of Texas. While the pénal provision is 
not specifically applicable to school trustées, the absence of the penalty 
does not prevent the inhérent illégal character of the transaction. It 
is not necessary to détermine whether such a transaction is void, or 
merely one which may be voided. It is fundamentally and definitely 
opposed to public policy, and should, perhaps, be looked upon as hav- 
ing no character or standing — as being void. But, if the contract is 
merely voidable, the resuit is the same. This is, in efifect, a direct ac- 
tion to set aside the transaction and restore the parties to the status 
•which they had prior to the illégal contract. 

For the respective reasons indicated, the contract with the C. B. 
Live Stock Company is held invalid, and judgment is reversed and 
the cause remanded, with directions that judgment be rendered for the 
Crosbyton independent school district against that company for the 
amount sued for, with interest and costs. 

Reversed and remanded. 
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THE KANAWHA. 

THE CAMINO. 

(Circuit Court of Appeals, Second Circuit. November 13, lOlS.) 

No. 24. 

1. Salvage <S=»38 — ItiGitT rNDEB Charter Pabty. 

Provisions of a charter of a ves.sel iield to mal^e a clinrterer a joint ad- 
venturer witli the owner in any salvage service undertaken by the niaster, 
and to rejnire the charterer to pay for coal and cliarter hire while It 
was bejng rendered. 

2. Salvage <g=51 — Awards — Appeal. 

The appellate court can reduce or increa.'îe salvage awards of the trial 
court ; but, as they are matters of discrétion, practice is iiot to interfère 
when trial judge has correetly found facts, even if the appellate court dis- 
agrées with him as to aniount, unless It be such as to jndleate abuse of 
discrétion. 

3. Salvage <g=>26 — Amount Awakded — Expenses. 

Expenses may be included in a salvage award, or added to the award, 
as the court sees fit ; thèse being matters of discrétion, depending upon 
the circumstances of each case. 

4. Salvage iS=>26 — Amoukt Awabded — Expenses. 

Where, under the charter party, the charterer was a joint adventurer 
with the owner in any salvage service undertaken by the master, and 
bound to pay for coal and charter hire whlle it was being rendered, held, 
that the cost of the tinie eniployed in the salvage service was an expense,. 
the saine as the coal, and, lieing a direct expense to the charterer, should 
be added to the salvage award, as was the expense for coal. 

5. Salvage iS=>26' — Amount Awarded— Expenses. 

A charterer of a vessel, whieh performed salvage service, held not en- 
titled to recover the cost of feedlng a cargo of horses during the time 
they were awalting the arrivai of the vessel whlch was to transport them; 
such expense being too remote. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by Furness, Withy & Co., Limited, owner, and R. Laurence 
Smith, Incorporated, charterer, of the steamship Kanawha, against the 
steamship Camino, her cargo and freight, claimed by the Western 
Steam Navigation Company. From the decree, Hbelants appeal. Re- 
manded, with instructions to modify the decree. 

Harrington, Bigham & Englar, of New York City (D. Roger Englar 
and T. Catesby Jones, both of New York City, of counsel), for appe- 
lant Furness, Withy & Co., Limited. 

Austin, McLanahan & Merritt, of New York City (Willard U. Tay- 
lor and Alfred H. Strickland, both of New York City, of counsel), for 
appellant R. Laurence Smith, Inc. 

Kirlin, W^oolsey & Hickox, of New York City (J. Parker Kirlin and 
Mark W. Maclay, Jr., both of New York City, of counsel), for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. January 14, 1915, about 4 p. m., the Amer- 
ican steamer Camino, built of steel, bound with cargo to Rotterdam as 

(gx^sPor otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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a Belgian relief ship, met a violent storm, which disabled her rudder 
and put her entirely out of control. The port side of the forward end 
of her amidships house was smashed, and a strongback running fore 
and aft on top of the tarpaulins on each hatch, No. 1 and No. 2, was 
carried away, but the cargo was substantially undamaged, and the 
steamer was thereafter sound and water-tight, except for one or two 
slight leaks in the forward peak. 

January 15, about noon, the steamer Océan Monarch hove in sight, 
and the Camino hoisted her flag upside down as a signal of distress. 
January 16 the Océan Monarch, which had no towing hawser, took on 
board the Camino's manilla hawser, 120 fathoms long, which parted at 
the middle after towing about 15 minutes. The Océan Monarch stayed 
by and subsequently signaled that she would proceed on her voyage 
unless the master and crew would abandon the Camino, but at the re- 
quest of the master of the Camino continued to stand by until the next 
morning. In the meantime the Camino had got into wireless communi- 
cation with the British steamer Kanawha, bound in ballast to New 
York, which promised to come to her aid. The Océan Monarch pro- 
ceeded on her voyage. 

january 17, about 6 a. m., the Kanawha arrived. She was owned 
by the libelant Furness, Withy & Ce, Limited, and was chartered to 
the libelant R. Laurence Smith, Incorporated. She was the second 
vessel to come to the rehef of the Camino, and stood by through the 
whole proceeding. Her master undertook to tow the Camino to Hali- 
fax, about 385 miles northwest of the point at which he picked her up. 
The great difhculty of towing was that the Camino was deep in the 
water, whereas the Kanawha was very high out of the water, and so 
was blown further to leeward and unable to keep in line. This gave 
a bad lead of the hawser and great strain on it. After two attempts, 
the master of the Kanawha succeeded in passing her own 4-inch steel 
hawser to the Camino; but it parted immediately and seems to bave 
been in bad condition. 

January 18 the Kanawha took on board the Camino's 12-inch manilla 
hawser, which parted in a very short time. 

January 19 the small steamer Lady Laurier, belonging to the Do- 
minion of Canada, arrived and passed a hawser to the Camino's stern, 
80 that she could act as a rudder. After the Kanawha had towed for 
eight hours, the hawser parted again. 

January 20 the United States revenue cutter Androscoggin, a small 
steamer, arrived and passed her hawser to the Kanawha, which was 
taken aboard the Camino and parted on the 21st at 1 p. m. 

January 21, at 5 p. m., the Androscoggin took the Camino in tow 
until January 23 at 8 p. m. when she left on account of the weather, 
and the Camino drifted. 

January 24 the Kanawha towed f rom 9 :20 p. m. to 9 a. m. of Jan- 
uary 25, when the hawser parted. The Lady Laurier then towed un- 
til 4 p. m. when the hawser parted. The Camino anchored about six or 
seven miles from the entrance to Halifax harbor. On the morning of 
January 26 the Camino was towed into the harbor by several tugs. 

The weather was very bad on January 17, and also on the night of 
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the 24th ; the Camino's boilers being ont of commission for five hours 
on that day. The rest of the time the weather was moderate. There 
was no great danger to the Camino, and very little to the Kanawha. 
The master of the Kanawha rendered tiie services promptly and skill- 
fully, and the officers and crew performed them heartily, with some 
danger and a good deal of exposure. 

The foregoing is an outHne of the services rendered by ail the ves- 
sels, omitting many détails. Ail the salvors seem to hâve been neces- 
sary to the resuit. The Océan Monarch and the tugs bave been paid, 
either in pursuance of a judgment of the court in Nova Scotia or by 
compromise, to an aggregate sum of $4,650. The Lady Laurier and 
Androscoggin being government property, no claim was made for their 
services, and what they did is to be considered only for the purpose of 
fixing the value of the entire service. 

The District Judge found $34,650 to be the proper compensation for 
the whole service; the unpaid balance of $30,000 to be apportioned, 
$9,000 to the Androscoggin, $3,000 to the Lady Laurier, and $18,000 
to the Kanawha, $4,500 thereof to go to the master and crew. 

[1] The charter of the Kanawha was not a démise, and it contained 
the following articles: 

"2. That the charterers shall provide and pay for ail the coals except aa 
otherwise agreed. * * * 

"15. That in the event of the loss of time from deflciency of men or stores, 
fire, breakdown, or damages to hull, machinery, or eqnlpment, grounding, dé- 
tention by average accidents to ship or cargo, dry-doeking for the purpose of 
examination or painting bottom, or by any other cause preventlng the full 
working of the vessel, the payment of hire shall cease for the time thereby 
lest ; and if upon the voyage the speed l)e reduced by def ect. in or breakdown 
of any part of her hull, machinery, or equipraent, the time so lost, and the 
cost of any extra coal consumetl in conseeiuence thereof, and ail extra ex- 
penses shall be deducted from the hire. * * * 

"19. That ail derellcts and salvage shall be for owners' and charterers' 
equal beneflt, after deducting owners' and charterers' expenses and crew's 
proportion. « * « 

"31. Except for loss of time arising as provided in article 15, hire shall con- 
tinue hereunder notwithstanding any détention of said vessel by reason of 
restraints of princes, i-ulers or i^oples, the act of CJod, enemies, fire, or any 
other cause whatsoever." 

The efïect of thèse provisions was to make the charterer a joint ad- 
venturer in any salvage service undertaken by the master of the Kana- 
wha, and bound to pay for coal and charter hire while it was being 
rendered. The District Judge held that both thèse items were ex- 
penses which the charterer was entitled to recover, but awarded the 
value of the coal to it in addition to the salvage award, while he de- 
ducted the charter hire from the award. 

[2-4] There can be no doubt whatever of our right either to reduce 
or increase salvage awards of the District Court; but, as they are 
matters of discrétion, our practice has been not to do so when the 
District Judge has correctly found the facts, even if we disagree with 
him as to the amount, unless it be such as to indicate an abuse of dis- 
crétion. We cannot say so in this case. 



THE KANAWHA 765 

The value of the Cainiuo, deducting tlie cost of reimirs at Halifax. 

$25,823.46, was $289,376.54 

Of the cargo 248,492.00 



Aggregating $537,858.54 

The value of the Kanawha was $250,000. 

The parties hâve recognized the right of the charterer to intervene 
as a party pro interesse suo, and the court has allowred it a recovery for 
the coal and charter hire. Expansés may he inchided in the award or 
added to the award, as the court sees fit. Thèse are ail matters of dis- 
crétion, depending upon the circumstances of each case. In this par- 
ticular case the District Judge allowed both the cost of the coal and the 
cost of the time employed in the service. We see no différence between 
them. Both were expenses which would not hâve been incurred, but 
for the delay of 10 days occupied in performing the salvage services. 
Therefore in this particular case, while adopting the items and amounts 
as found by the District Judge, we will allow the item of charter hire 
as a direct expense, like the item of cog.! payable to the charterer, and 
add it to, instead of deducting it from, the salvage award. 

Let the decree be as f ollows : 

Salvage $18,000.00 

Owner's expenses 1,960.47 

Charterer's expenses 7,257.35 

Costs 379.45 

Total $27,597.27 

Deducting from this amount — ■ 

For the master and fhe crew $4,500.00 

For the owner's expenses 1 ,960.47 

For tlie charterer's expenses 7,257.85 

For costs 879.45 

■ 14,097.27 

The balance of $13.500.00 

— to be equally divided between the owner and the charterer. 

[5] The charterer also claimed to be entitled to recover $6,600, the 
cost of feeding a cargo of horses for 10 days awaiting the arrivai of 
the Kanawha, to be transported to Bordeaux. The District Judge re- 
garded this as too remote, and we think he wisely exercised his discré- 
tion in rejecting it. If it were a real loss to the charterer, it was not 
such a direct contribution by it to the salvage opération as required it 
to be treated as a recoverable expense. 

The cause is remanded to the court below, with instructions to modi- 
fy the decree in accordance herewith ; costs of this court to the appel- 
lants. 
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THE M. MORAN. 

THE COLERAINE, 

(Circuit Court of Appeals, Second Circuit. November 13, 1918.) 

Nos. 52, 53. 

1. CoLLisio:s i©=3l07 — Staeboard Hand Ruliî — Speciai, Cibcumstances. 

The stnrboard hand raie does not apply to a steamer baclîing out of a 
slip before slie gets on her deflnite course; but the spécial eircumstance 
rule (article 27 [Comp. St. § 7901]) applies to steamers maneuvering to 
get on their course. 

2. Collision <S=»102 — Rivers— Fault of Both Vessels. 

Where a tug, backing fi'om a elip betwecQ piers in the North River, 
came into collision wltli the port side of a tug bound down the river, 
held, that both were at fault and that the damage should be divided; 
tlie tug proceeding down the river being at fault for coming at a high 
speed close in to the ends of the piers, etc., and the tug backing out be- 
ing at fault for faiJure to blow the usual slip whistle, etc. 

Appeals from the District Court of the United States for the East- 
ern District of New York. 

lyibel by Thomas Tracy against the steam tug M. Moran, her en- 
gines, etc., claimed by the Moran Towing & Transportation Com- 
pany, together with a Hbel by the Moran Towing & Transportation 
Company against the steam tug Coleraine, her engines, etc., claimed 
by Thomas Tracy. From a decree for the Hbelant in the first cause, 
and for the claimant in the latter (238 Fed. 636), the claimant in the 
first cause and Hbelant in the second appeals. Reversed and remand- 
ed, with directions. 

Park & Mattison, of New York City (Samuel Park, of New York 
City, of counsel), for appellant. 

Foley & Martin, of New York City (William J. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from a decree of the 
District Court of the United States for the Eastern District of New 
York in favor of the owner of the tug Coleraine against the steam 
tug M. Moran and dismissing the cross-libel of the owner of the M. 
Moran. 

August 29, 1915, on a dark night, good for seeing lights, at about 
1 :30 a. m. the tide being ebb along the piers and flood in the middle 
of the river, the tug Moran, backing out from the slip between the 
piers at the foot of Ninety-Fifth and Ninety-Sixth streets, North 
River, came into collision with the port side of the tug Coleraine, 
bound down the river to Fiftieth street, injuring her so that she 
was beached near Ninety-First street. 

[1] The District Judge fell into the same error as to the sailing 
and steering rules in this case as he did in the case of Flannery v. 

®=jPor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Tug Bouker No. 2, 254 Fed. 579, C. C. A. , oui opinion in 

which is handed down herewith. He said : 

"The Moran had tlie Coleralne on her starboard hand, and, as the collision 
musît hâve occurred some distance outside the piers, the failure of the look- 
out and the neglect to give whistle signais would further fix liability upon the 
Moran." 

The starboard hand rule does not apply to a steamer backing before 
she gets on her definite course. The spécial circumstance rule (ar- 
ticle 27, Act June 7, 1897, 30 Stat. 102, c. 4 [Comp. St. § 7901]) ap- 
plies to steamers maneuvering to get on their definite courses, The 
Servia and Noordland, 149 U. S. 144, 156, 13 Sup. Ct. 877, Zl h. 
Ed. 681 ; our own décisions in the The John Rugge, 234 Fed. 861, 148 
C. C. A. 459, and The William A. Jamison, 241 Fed. 950, 154 C. C. 
A. 586. The décisions of this court, on which the District Judge re- 
lied— The Reliable, 183 Fed. 116, 105 C. C. A. 406, and The Columbia, 
205 Fed. 898, 124 C. C. A. 230 — were cases of steamers going ahead; 
the former falling within the reasoning of The Breakwater, 155 U. 
S. 252, 263, 264, 15 Sup. Ct. 99, 39 L. Ed. 139, and the latter being 
decided on its spécial circumstances. 

[2] The District Judge also found the Moran at fault for not 
blowing the usual slip whistle and for not having a lookout. Upon 
the first point we agrée with him, but think the second immaterial, 
because in the view we take of the situation the absence of a lookout 
did not contribute to the collision. If it were a fault, the Coleraine 
was as much to blâme as the Moran, because her lookout was sitting 
on the bitts forward with his back to New York, smoking a cigarette, 
and did not see the Moran until the Coleraine blew her whistle, when 
he looked around. 

We are quite satisfied that when the vessels first saw each other the 
Moran was backing slowly, with her stern to port, clearing the end 
of the covered pier at the foot of Ninety-Sixth street. The Cole- 
raine blew one whistle and an alarm, rang an extra jingle, because as 
her master said, there was no time to reverse, and hard-aported, 
while the Moran immediately went full speed ahead, yet the vessels 
came together. This convinces us that the collision was unàvoidable 
when the vessels first began to navigate with référence to each other 
and inust hâve happened close to the pierhead. The District Judge 
made no finding as to the location. 

The Coleraine was at fault for coming down the river at high 
speed close in to the ends of the piers between Ninety-Fifth and 
Ninety-Seventh streets. If we were to adopt the account of her wit- 
nesses that the collision took place some 300 feet out in the river, 
she would hâve been clearly at fault, because she could hâve easily 
avoidèd the Moran by porting with her steam steering gear. 

The decree is reversed, with costs, and the cause remanded to the 
District Court, with instructions to enter the usual decree for half 
damages. 
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CHAPMAN V. HUNT. 

(Circuit Court ot Appeals, Second Circuit. November 13, 1918.) 

No. 39. 

1. Bankruptcy <S=161(2) — Prefebences Tbansper. 

Where a corporation, solvent at tlie time a stocliholder and director 
severed lils connection, agreed to assign outstanding accounts receivable 
to secure liim against loss by vlrtue of liis accommodation indorsement of 
notes of tlie corporation, held, tliough the coiiwration became insolvent 
nearly a year later, and the holder and accximmodation indorser, wlien 
tbe agreement was performed, had reasonable cause to believe the cor- 
poration insolvent, the agreement was not invalid, nor was the perform- 
ance of it obnoxlous to tlie Bankruptcy Act. 

2, Bankruptcy ©=3161(2) — Préférences — What are. 

Where a corporation, while solvent, agreed to protect a stockholder, who 
severed his connection Iherewlth, against loss by virtue of liis accommoda- 
tion indorsement of corporate notes, by assigning accounts to hlm and to 
exécute further papers for that purpose, and corporation, after it became 
insolvent and within a month of bankruptcy, paid notes, so indorsed, with 
funds largely advanced by the indorser, and deposited new accounts as 
security, held, the transaction must be deemed a consummation of the 
earlier agreement, and not an independent transaction, open to attack 
under Bankruptcy Act, §§ 60, 67 (Comp. St. §§ 9644, 9651), as preferential, 
or as working fraud on creditors. 

Appeal from the District Court of the United States for the North- 
ern District of New^ York. 

Suit by George D. Chapman, as trustée in bankruptcy of the Syra- 
cuse Candy Works, Incorporated, against Edward A. Hunt. From a 
decree for complainant (248 Fed. 160), défendant appeals. Reversed 
and remanded, with directions. 

Levi S. Chapman, of Syracuse, N. Y. (Chapman, Newell & Crâne, 
of Syracuse, N. Y., of counsel), for appellant. 
Lee & Brewster, of Syracuse, N. Y., for appellee. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. George D. Chapman, trustée in bank- 
ruptcy of the Syracuse Candy Works, Incorporated, filed a bill in 
equity against Edward A. Hunt, praying that he be decreed to hold 
in trust for the complainant certain moneys collected by him upon 
accounts receivable assigned to him by the Candy W'orks. 

January 13, 1915, Hunt, who had been an incorporator, director, 
and stockholder of the Candy Works, ceased ail connection therewith 
and was given a written agreement with the Candy Works, which was 
then entirely solvent as f ollows : 

The Candy Works assigned to Hunt good outstanding accounts 
receivable to the amount of $6,(XX) to secure Hunt against loss by 
virtue of his accommodation indorsement of its notes held by the City 
Bank of Syracuse for $9,100 and any renewals thereof. It was fur- 
ther agreed that this should be a continuing collatéral security, and 
that to such end the treasurer of the Candy Works should collect the 

^s>Fot other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexe» 
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assignée! accounts for Hunt and turn over the proceeds to the Candy 
Works for use in its business, upon assigning to Hunt an equal amount 
of new accounts, so that he should always be secured in the sum of 
$6,000. A list of assigned accounts was to be furnished him monthly, 
stamped as f ollows : 

"For value received the undersigned, Syracuse Candy Works, Ineorporated, 
does hereby sell, assign, and transfer the within mentioned accounts to Ed- 
ward A. Hunt in accordance witli the terms and conditions of our agreement 
wlth said Hunt, bearing date Janiiary 13, 1915. 

"Syracuse Candy Works, Inc., 

"By G. F. Rowe, Président. 

"Thelma M. Smith, Treasurer." 

The Candy Works finally covenanted for additional assurance as 
f ollows : 

"We do also agrée that we will exécute any otlier or furtlier papers or 
agreements that may be necessary to carry this assignmeut or tlie assignments 
of any other accounts substituted for tliese accounts or substituted for any 
accounts that may be substituted for thèse accounts." 

This agreement was carried eut until April 16, 1916, when Hunt 
was given a list of accounts receivable aggregating $3,369.74. 

[1J The Candy Works had been insolvent since December, 1915, 
and both Hunt and the City Bank had reasonable cause to believe it 
to be so throughout the month of April, 1916. This, however, did 
not make the agreement of January 13, 1915, invalid, or the perform- 
ance of it by the Candy Works obnoxious to the requirements of the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544). Sexton v. 
Kessler, 225 U. S. 90, 32 Sup. Ct. 657, 56 L. Ed. 995. And so the 
District Judge held. 

[2] April 18, 1916, when only one of the Candy Works' notes held 
by the City Bank was due, an arrangement was made between it, 
Hunt, and the Candy Works that ail the notes should be taken up. 
To this end Hunt gave the Candy Works his check for $8,600, wilh 
which funds and others in the hands of the Candy Works ail the 
outstanding notes indorsed by Hunt, then aggregating $9,100, were 
taken up; the Candy Works giving Hunt its own demand note for 
$8,600, and under a written agreement of that date assigning to him 
accounts theretofore assigned to the amount of $1,003.56 under the 
agreement of January 13, 1915, together with new accounts amount- 
to $1,998.62, or $3,002.18 in ail, as collatéral security for its demand 
note to him of $8,600. 

May 13, 1916, an involuntary pétition in bankruptcy was filed 
against the Candy Works and an adjudication followed. The District 
Judge held that the transaction of April 18, 1916, was an entirely new 
and independent one, constituting a transfer within four months of 
the filing of the pétition to Hunt, a créditer by virtue of his indorse- 
ment, who knew the Candy Works was insolvent, voidable by the trus- 
tée as a préférence under section 60b (Comp. St. § 9644), and also 
void as a fraud upon creditors under section 67e of the Bankruptcy 
Act (Comp. St. § 9651). We cannot so regard it. It was, indeed, 
a new writing of a new date, but more in pursuance of the Candy 
Works' covenant of further assurance than as a new and independ- 
254 F.— jy 
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ent contract. Hunt, because of his liability as indorser, took up the 
Candy Works' notes, not directly from the bank, but to the extent of 
$8,600 through the Candy Works. Its demand note to him for $8,- 
600 was only the measure and évidence of the loss he sustained by 
virtue of his accommodation indorsements. The security he received 
was the same as he had heen entitled to since January 13, 1915. He 
could perfectly well hâve acted without any further writing at ail, 
and we think he should not be deprived of his security because of 
this whoUy unnecessary circuity of action. The writing should be 
read in the light of the foregoing history and of ail the circumstances. 
The intention of the parties is to be discovered. It cannot be sup- 
posed that they intended to make any substantial change in their re- 
lations. 

The decree of the District Court must be modifîed in the following 
respects: Hunt is entitled to retain the proceeds of ail the accounts 
assigned to him under the writing of April 18, 1916, which he bas re- 
ceived, and to recover from the trustée the proceeds of such accounts 
as he bas not received, which can be traced into the funds in the hands 
of the trustée, and, when thèse amounts bave been ascertained, to 
be permitted to file his claim for the balance due him. 

The decree is reversed, and the cause is remanded to the District 
Court, with instructions to enter a decree in accordance herewith. 



In re A. BOLOGNESI & CO. 

Pétition of GILBEIÎT et al. 

(Oîrcuit Court of Appeals, Second Circuit. Novembor 13, 1918.) 

No. 15. 

1. Bankbtdptcy ®=»446 — Pétition to Revise — Scope. 

On pétition to revise, the appellate court takes the facts as found be- 
low ; its power being limited to correction in matters of law. 

2. Bankbttptcy "§=140(3) — Creditoes — Riohts of. 

Claimants, who deposited funds with a bankrupt, who was engaged In 
the bankiug business, for investment in a particular manner, are entitled 
to subject to their claims a deposit in the name of the bankrupt, where 
they could trace their funds into such deposit; it appearlng the bank- 
rupt, though he assumed toward claimants a iiduciary relation, dld not 
carry out his undertaking. 

3. Bankeuptcy <S==> 140(3) — Creditors — Rigiits of. 

Claimants, who bought from the bankrupt, who was enga^cd In the 
banking business, drafts which they used to send funds ahroad, cannot 
assert a claim against a deposit to the account of the bankrupt, be- 
cause the drafts were not pald; it appearing that claimants obtalued 
the drafts which they bargaiued for, and no circumstances of active frauû 
or deœption being shown. 

4. Bankruptcy ©=3140(3) — Claims — Specific Fund. 

Where claimants asserted that by reason of the banbrupt's breach of 
flduciary relation they were entitled to trace their funds into a deposit 
to the account of the bankrupt, it is necessary, in order to Identify the 
money, to trace it into the specific fund. 

«gsjFor other cases see same topic & KEY-NUMBER in ail Key-Nunibered Dlgests & Indexes 
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5. Bankruptcy <ê=»140(?.) — Trust Funds — Eight of Beneficiaribs. 

Where severul claimed a fluctuating deposit to the account of the 
bankrupt, on the theory that their funds, which had been impressed with 
a trust beoaiise of his breach of flduclary relations, were commingled 
thorewitli, the several clalmants are equltably entitled to an allowable 
préférence In tiie inverse order of the times of their respective paymeuts 
into the fond. 

6. Bankktjptoy <S=140(3) — Fxjnds — Trust Fund — Rigiit to. 

Where a number of claimants delivered moneys to the banlîrupt for 
particular investment, and he failed to nialve the investment, thus violat- 
ing tlie fiduciary relations, and deposited the funds to his own account, 
claimants are entitled to assert the trust against the deposit only to the 
extent of the smallest amount such deposit contained subséquent to the 
commingling. 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of A. Bolognesi & Co., bankrupts. Pétition of Francis 
Gilbert and others, trustées in bankruptcy, to revise an order of the 
District Court distributing a fund among spécial claimants. Order re- 
versed, and matter remanded for further proceedings. 

See, also, 223 Fed. 711, 139 C. C. A. 351. 

Bolognesi was a banker doing business largely with Italians, who In divers 
ways wished to transmit funds to Italy. He made a gênerai assignment on 
February 11, 1914, and subsequently became bankrupt. The moneys recelved 
by him from customers and depositore he placed In his owu bank accounts 
with sundry chartered banks and trust corapanies. On the day of assignment 
he had on deposit in the Centi'al Trust Company $11,469.67, comijosed of ùls 
own moneys, as well as those of his customers for deposit. Certain persons, 
who had deposited funds with Bolognesi for the spécifie purpose of purchasing 
drafts and money orders payable in Italy, succeeded In tracing their funds 
into Bolognesl's said account with the Central Trust Company, and demanded 
from the trustée in bankruptcy preferentlal payment in whole or in part out 
of the moneys so as aforesaid in said trust company and tumed over to the 
trustée. 

Thereupon the trustée brought this proceedlng, whereia ail parties maklng 
any claim against the Central Trust Company fund were required to appear 
and make proof beforo a spécial master. Numerous claimants appeared, who 
(so far as they were suceessful below) are divisible into two classes : (1) Those 
who handed their moneys to Bolognesi for a spécifie purpose, with which the 
bankrupt never complied ; i. e., he never bought any drafts or money orders 
as directed: and (2) those who did the same thlng, but who obtained, prlor 
to failure, drafts or the llke, which, however, when presented in Italy, were 
not paid. 

The simcial master, having found thèse facts, held that as to both classes 
of claimants Bolognesi occupled a "quasi trust relationshlp," and ordered (the 
whole amount of elaims proven being in excess of the Central Trust Company 
account) the whole of that fund to be distributed pro rata among ail the 
claimants who had traced their moneys into said fund. Thereupon the trustée 
in bankruptcy took thls pétition. 

Olcott, Bonynge, McManus & Ernst, of New York City (Irving L. 
Ernst, of New. York City, of counsel), for petitioner. 

Sporborg & Connolly, of Port Chester, N. Y., for claimant Scranton 
Trust Co. 

Maurice W. Monheimer, of New York City, for claimant Rescigno. 

Daly, Hoyt & Mason, of New York City (Ralph Atkins, of New 
York City, of counsel), for claimant Lagnese. 

^s»For otber cases eee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Isidore E. Green, of New York City, for claimant Verrili. 
Samuel Hoffman, of New York City, for claimant Gualtiere. 
Daniel E- Delavan, of New York City, for claimant Lazzari. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] 
This being a pétition to revise, we take the facts as f ound below. Our 
power is limited to correction in matters of law. Therefore we do 
not consider the suggestion that some at least of the sums claimed were 
received by Bolognesi during insolvency and under circumstances rais- 
ing a trust ex maleficio. The master has f ound the évidence the other 
way, and we cannot say that such finding amounted to error of law 
upon the testimony. 

[2] In so far as any claimant gave money to the bankrupt for in- 
vestment in a specified manner, the bankrupt undoubtedly, by accepting 
the deposit, undertook to act in the interest of the depositor claimant, 
and thereby assumed toward him a fiduciary relation (Johnson v. 
Brooks, 93 N. Y. at page 342) ; and in so far as such claimants traced 
their funds into the Central Trust Company account they stand in the 
position recognized and enforced in Re Hallett, 13 Ch. D. 696, foUow- 
ed in National Bank v. Insurance Co., ICW U. S. at page 68, 26 L. Ed. 
693. It follows, under the findings, that the Scranton Trust Company, 
Lagnese (to the admitted extent of $1,687.06), Gualtiere, Verrili, and 
Rescigno (to the extent of $550.70), were prima facie entitled to share 
in the fund, because Bolognesi had not f ulfilled bis duty as a fiduciary 
in respect of them. 

[3] But those claimants who came to the bankrupt to buy drafts and 
the like, and got what they bargained for, cannot claim against the 
fund, for their bargains were completed ; they got what they asked for, 
and, in the absence of any circumstances of active fraud or déception, 
the f act that the commercial paper issued to them remains unpaid does 
not change their status as gênerai creditors. Strohmeyer v. Guaranty 
Trust Co., 172 App. Div. at page 20, 157 N. Y. Supp. 955. It was 
therefore error to allow Lazzari, Rescigno (in respect of his deposit of 
$288.31), and Lagnese (in respect of ail his deposits exceeding $1,- 
687.06) to participate in the fund at ail. 

[4-6] From the time when thèse claimants began placing with the 
bankrupt the deposits which are the subject of this litigation (approx- 
imately January 20, 1914) down tO' the date of assignment, the Central 
Trust Company fund fluctuated considerably, and down to the date of 
the last deposit with Bolognesi traceable into said fund was never high- 
er than about $8,000, and f ell as low as about $4,400, while the amounts 
traceable into the fund, and flowing from the claimants whom we hâve 
held entitled to share, greatly exceed $8,000. Yet the entire trust com- 
pany account, which was swollen by more than $5,000 of deposits put 
in on the day of assignment, and consisting, so far as this record shows, 
of Bolognesi's own money, has been awarded to the claimants pro rata. 

The record is extremely imperfect in matters of détail. It is impos- 
sible therefrom to adjust ail the rights of the parties, and we can do 
no more than indicate the method that should be pursued. 
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The holding of thc lower court is based on the theory that the en- 
tire trust companv account is to be treated as were unallocated cer- 
tificates of stock in Gorman v. Littlefield, 229 U. S. 19, 33 Sup. Ct. 
690, 57 h. Ed. 1047, and Duel v. Hollins, 241 U. S. 523, 36 Sup. Ct. 
615, 60 L. Ed. 1143. The cases hâve no application tothe tracing of 
earmarked money or money's worth through a bank account. It is 
necessarv, in order to identify money, to trace it into some spécifie fund 
or property. In re See, 209 Fed. at page 174, 126 C. C. A. 120; In 
re Brown, 193 Fed. 24, 113 C. C. A. 348; affirmed as Schuyler v. Lit- 
tlefield, 232 U. S. 707, 34 Sup. Ct. 466, 58 E. Ed. 806. We hâve recent- 
ly reviewed thèse cases in Re Matthews, 238 Fed. 785, 151 C. C. A. 
635, and pointed out that a replenishing of a depleted trust account 
cannot (per se) be considered as restoring the trust ; and it follows that 
when it appears that the moneys impressed with a trust bave been 
"mingled with the [trustee's] gênerai account, and a certain amount 
remains in the account at the end of the period, and the account has 
not been, in the interval, depleted below the trust amount or final 
amount, that final amount will be presumed to include the trust mon- 
ey." Southern Cotton Oil Co. v. Elliotte, 218 Fed. 571, 134 C. C. A. 
299. But, where such commingled fund comes into the hands of a re- 
ceiver, trustée in bankruptcy, or the like, what is responsible for thc 
claims of the cestuis que trustent is the remainder so coming into the 
hands of the officer of the court, "not exceeding the smallest amount 
the fund contained subséquent to the commingling." Empire, etc., 
Co. V. Carroll County, 194 Fed. at page 605, 114 C. C. A. 447, and 
cases cited. See, also, our own décision in Re Berry, 147 Fed. at page 
211, 77 C. C. A. 434. 

The unusual feature of this case is that there are several claimant 
depositors who put in money at différent times, which money has been 
traced into a fluctuating account. Among such claimants the rule 
(prima facie) is not a pro rata equality. As stated in Empire, etc., Co. 
V. Carroll County, supra, the separate "cestuis que trustent are equitably 
entitled to any allowable préférence in the inverse order of the times 
of their respective payments into the fund." This is the rule of In re 
Hallett, supra, supplementing Clayton's Case, 1 Meri. 572. 

The opération of thèse principles may be illustrated from this rec- 
ord, imperfect as it is. It would appear to be true that on the day 
when the Central Trust Company account was lowest (January 27th) 
there was $4,414.57 in it, and on or before that day moneys of thèse 
claimants went into the account to the extent of $4,457.85. This was 
the first day when the account was smaller than the trust moneys shown 
to hâve been placed there. If the transaction stopped there, the vari- 
ous claimants should be awarded the fund on the theory summarized in 
the quotation from the Empire Company's Case, supra. 

But thereafter, at dates and in amounts as to which we cannot te 
certain, the claimants furnished to Bolognesi other moneys, which be 
put into the trust company account and never applied to the purposes 
of his fiduciary undertaking; and this continuée! until February lOth, 
when the last of the claimants' moneys went into the fund and the fund 
itself was $6,519.04, or $2,104.47 more than the low tide of January 
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27th. In the meantime the account on February 3d was no more than 
$5,082.61. But we cannot ascertain from this record exactly when the 
various claimants' moneys went into this fund after January 27th. 

Therefore the account must be stated, and the various priorities 
awarded, beginning on the first day when the fund was less than the 
trust money, and then on the next day when the new deposits in the 
fund were insufficient to cover the new trust money, and so on. 

The order under review is reversed, and the matter remanded for 
further proceedings not inconsistent with this opinion. The trustée 
will recover the costs of this pétition against so much of the fund as is 
found to be awardable to the claimants recognized in this opinion. 



OEHRING et al. v. FOX TITEWRITER CO. 
(Circuit Court of Appeals, Second Circuit. October 23, 1918.) 

No. 179. 

Appeal and Ebbob <S;=>8a3(3) — Pétition fob Reiieabisg — Time of Filing. 

Where pétition for reliearing was filed witli the clerk of tlie Circuit 
Court of Appeals and notlced for heariug before the expiration of the 
term at which décision was handed down, held, that the flling was within 
time, although, as the court had no session praetically between June 
and October, the pétition could not be heard until the next term. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On pétition for rehearing, together with motion for leave to court 
below to reopen. Pétition and motions denied. 

For former opinion, see 251 Fed. 584, • C. C. A. . 

Pred I^. Chappell, of Kalamazoo, Mich., and Phillips, Sawyer, Rice 
& Kennedy, for défendant. 

Before WARD and MANTON, Circuit Judges. 

PER CURIAM. Thèse motions hâve been heretofore made and 
denied on the same papers. They were served, filed with the clerk, 
and noticed for hearing before the expiration of the term, and, as 
the court has no session praetically between June and October, could 
not hâve been heard before the next term. We think this filing was 
in time ; otherwise, such motions could only be made during the first 
eight months of the term. The Suprême Court has expressed a sim- 
ilar view as to applications for certiorari bv amending its rule 37, 
§ 4 (37 Sup. _Ct. v). 

The question in this case is not one of damages recoverable by 
the complainant, but one of a crédit to défendant. The master al- 
lowed the same proportion of the salesmen's alleged expenses as he 
allowed of the investment. The évidence was vague and meager, 
but in our opinion justified the master's findings. 

The motions are denied. 

(gEsFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In re SAMUELS. 

Pétition of COHEN. 

(Circuit Court of Appealss, Second Circuit. November 13, 1918.) 

No. 1. 

1. Bankruptcy <g=>143(12) — Lipe Policies— "Surrender Value." 

Idfe policies, whicli allowed the insured banltrupt to change the bene- 
fleiary at hls option, and whieh severally provided that on default the 
insured, on surrender of the policy, might receive Its cash value, or 
that, in event the poliej' should lapse on nonpayment of premiums, the 
insured might at his option obtain paid-up Insurance or the cash value, 
hâve a "surrender value," within Bankruptcy Act, § 70 (Comp. St. § 
9054), although at the tlme of tJie bankruptcy premiums were fully paid 
to date, so that tbere was no default. 

[Ed. Note. — For other deflnltions, see Words and Phrases, Second Sé- 
ries, Surrender Value.] 

2. Bankeupicy <g=143(]2) — Life Policies— Bight or Bbnepiciaby. 

The wife of a bankrupt, who was nanied beneflclary in policies on 
his life, cannot claim the sarne as an exemption recognized by Bankrupt- 
cy Act, § 6 (Comp. St. § 9590), for, as the beneflclary could be changed 
by the bankrupt in invitum, she was not the owner of the policy, within 
Domestic Relations Law N. Y. § 52, declaring the same exempt. 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of Jacob W. Samuels, bankrupt. Pétition by Samuel 
C. Cohen, as trustée, to revise an order denying the application of the 
trustée for an order requiring the bankrupt either to pay him the value 
of certain life policies or to turn over the policies. Order reversed, 
and matter remanded. 

On the day when Samuels' pétition In bankruptcy was filed he was the In- 
sured under five life policies, in three Insurance companies. By ail the con- 
tracts he had absolute rlght to name the beneflclary and change sueh désig- 
nation as often as he chose, without the co-operatlon or consent of any bene- 
flclary or any one else. 

One of the polldes provided for a surrender value by that name; two of 
them contalned the clause that "in case of default" the insured may "surrender 
the policy, and wlth the written assent of the person to whora It Is made 
payable receive in cash its value at the time of default" ; and the two re- 
maining policies provided that "this policy shall lapse * * * on the non- 
payment of any premiuni * * * except that" the assured can at his op- 
tion obtain therefor either paid-up Insurance or "the cash value" of the policy. 

At date of bankruptcy Samuels' wife or daughter was the beneflclary nam- 
ed in every policy, and ail premiums had been paid by the bankrupt, so 
that no policy could "lapse for nonpayment of premium" or be "in default" 
until varying lengths of time after adjudication. Every policy, however, 
eonferred the riglit on the insured at any time to borrow on the policy as 
collatéral up to the "loan value" thercof, and value for loan or for surrender 
or "cash value" ail meant the same thing — 1. e., the présent worth of the 
contract on actuariat principles accepted by the Insurer. 

The trustée applied for an order requiring the bankrupt either to pay him 
said value or turn over the policies. The référée found in substance the 
foregoing facts, and denied the application. His order was affirmed by the 
District Judge, whereupon the trustée brought this proceedlng. 

<g;3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Lawrence B. Cohen, of New York City (Adolph Boskowitz and Jacob 
Shientag, both of New York City, on the brief), for petitioner. 
Samuel Sturtz, of New York City, for bankrupt. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (af ter stating the facts as above). [1] This 
record raises nearly tlie same questions as were disposed of in the case 
of this bankrupt's brother (In re Samuels, 237 Fed. 796, 151 C. C. A. 
38, reversed in Cohen v. Samuels, 245 U. S. 50, 38 Sup. Ct. 36, 62 
L. Ed. 143), and in so far as "surrender value" is shown in any of 
the policies in question, the ruling of the Suprême Court suffices. 

While admitting that under Hiscock v. Mertens, 205 U. S. 202, 27 
Sup, Ct. 488, 51 L. Ed. 771, that phrase, as used in section 70 of the 
Bankruptcy Act July 1, 1898, c. 541, 30 Stat. 565 (Comp. St. § 9654), 
has a very wide signification, this respondent still contends that not ail 
thèse policies had any surrender value at date of adjudication, because 
they were not then "in default" and had not "lapsed" for nonpayment 
of premiums. 

The point is without substance for several reasons : (1) It was in 
effect urged in the Hiscock Case, supra, and disposed of with the re- 
mark that "this is tantamount to saying that no policy can ever hâve a 
surrender value" — meaning no live active policy ; (2) it appears by the 
proof hère that if the insured wished either to sell bis policy to the in- 
surer or borrow upon it he could always do so at any time, and get the 
value at the last premium date; and (3) the test of "surrender value" 
under the act is whether the policy has a présent cash value available 
to the insured bankrupt in accordance with fixed method, and by the 
exercise of bis own unassisted will. In re Gannon, 247 Fed. 932, 160 
C. C. A. 122. 

This is, we believe, the resuit of the most récent ruling décisions, 
and in so far, as Re Hammel, 221 Fed. 66, 137 C. C A. 80, conflicts 
therewith, it must be regarded as overruled. 

[2] Respondent further urges that policies inuring to the bankrupt's 
wife at date of adjudication are exempt under section 6 of the act 
(Comp. St. § 9590), recognizing the state exemption contained in sec- 
tion 52 of the Domestic Relations Law of New York (Consol. Laws, 
c. 14). 

The claim would hâve been good, had the wife been the owner of 
the policies ; but she was not. No beneficiary removable by the insured 
in invitum could be. The matter is one of state law, and we f ollowed 
rulings of the state courts in so interpreting the New York statute in 
Re White, 174 Fed. 333, 98 C. C. A. 205, 26 L. R. A. (N. S.) 451. 
The more récent case of Grems v. Traver, 87 Mise. Rep. 644, 148 N. 
Y. Supp. 200, affirmed 164 App. Div. 968, 149 N. Y. Supp. 1085, is 
not in conflict. There as between husband and wife the latter was 
proved the absolute owner. 

The trustée in bankruptcy is entitled to whatever cash value the 
policies in question had on the day of adjudication. Therefore the or- 
der under review is reversed, with costs, and the matter remanded for 
further proceedings not inconsistent with this opinion. 
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R0ESSTJ{;R & HASSLACHER Cm^^MTCAL CO. v. STANDARD SILK 

DYEIN(; CO. 

(Circuit Court of Appeals, Second Circuit. Novomber 13, 1018.) 

No. 4. 

1. CouKTS ®=^:î5(>— Fedetîal Coiikt— Fi.\i)i.\(i 01" Fact— Waiveb or .Juky. 

UiKl(>r Rev. St. § 619 (Comp. St. § 1.5S7), wliere Ihe parties waived a 
jiirv, vhe appellate court, on writ of error, is limited to the inquiry 
wliètlic]- the findinss of the référée, as altered and ameiided by the Dis- 
trict Jiidf^e, justify his conclusions of hiw. 

2. Ai'PEAL AND EKiioi; <S=3&12(8)—Ri:viEW— -QUESTIONS Rresented. 

In an artion tried to the court without a jury, a question as to the 
construction of a provision in a writteu contract is one of law. 

3. Sam.s <S=;î172— Performance iîy Sellers— Excuses. 

Where a contract for the sale of prussiate of soda, a Gerinan producV, 
providiug that the sellers should not be liable for causes beyond thelr 
control, including war, was made after déclaration of war betvveen 
Germany and Great Britain, performance was excused by the British 
order in couneil whlch in effect placed an embargo on shipments froni 
Germany, for sucli provision cannot be deemed atiplicable only to em- 
bargoes or restraints in some future war to which the United States 
should be a party. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the Standard Silk Dyeing Company against the Roess- 
1er & Hasslacher Chemical Company. There was a judgment for 
plaintifï (244 Fed. 250), and défendant brings error. Reversed, and 
new trial ordered. 

Creevey & Rogers, of New York City (George C. Holt, Garrard 
Glenn, William B. Walsh, and William S. Creevey, ail of New York 
City, of counsel), for plaintiff in error. 

Hugh Gordon Miller, of New York City, for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This is a writ of error to a judgment in 
favor of the plaintiff in an action at law for breach of a contract by 
the défendant to deliver 30,000-35,000 pounds of imported German 
prussiate of soda to the plaintiff in equal installments over the year 
1915. A jury was waived in writing and an order of référence agreed 
to directing the référée to make spécial findings of fact and conclu- 
sions of law and incorporate the same in his report. The référée 
recommended a judgment in favor of the plaintiff for $175.60, but 
upon exceptions to his report the District Judge filed an opinion, stat- 
ing his conclusions of law, and entered a judgment in favor of the 
plaintiff for $12,042.09, to which the défendant took this writ of 
error. 

[1] We are limited to the inquiry whether the findings of the réf- 
érée as altered or amended by the District Judge justify his conclu- 
sions of law. Rev. Stat. U. S. § 649 (Comp. St. § 1587), provides: 

(g=For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digesta & Indexes 
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"Issues of fact in civil cases in any Circuit Court may be tried and de- 
terrnined by the court, witliout tlie interyentiou of a jury, whenever tlie par- 
ties, or thelr attorneys of record, file witli the «-lerK a stipulation in writing 
waiving a jury. The fiuding of the court npon tht; faets, whicli niay be either 
gênerai or spécial, shall hâve the same effect as tho verdict of a jury." 

See Milwatikee & St. Paul Ry. Co. v. Clark, 178 U. S. 353, 20 Sup. 
Ct. 924, 44 h. Ed. 1099. 

January 13, 1915, the Rossler Company, défendant below, en- 
tered into contract with the Standard Silk Company, plaintifif below, 
the material provisions of which were as follows : 

"Sold to: Tlie Standard Silk Dyeing Co., l'aterson, N. J. 

"Through: Mr. E. Sehwarzenbek, 

"Article: Imported German prime yellow prussiate of soda (standard tcch- 
nieal quality). 

"Quantity : Thirty thousand (30,000) to tliirty-five thousand (35,000) pounds. 

"Priée : Ten and one-quarter cents (lOVii;*) per pound freight paid Paterson, 
N. J. 

"ITi'e price is based on prevailing usual import charges (transportatlon 
and marine Insurance, etc.). Any increase or decrease of such charges on 
ail dellveries so affected for buyer's account. An additional charge for ail 
rail shipinents if water or rail and water transportatlon be closed from 
European works to seaport. War risks extra. Ail deliveries under tliis 
contract are subjeet to any altération of U. S. tarife and revenue laws, as 
also any correction of value assessment by the TJ. S. appraisers. 

"Terms: Net thirty (30) days or less one-half of one per cent, (i^ of 1%) 
for cash in ten (10) days. 

"Delivery : In equal installments over the year 1915. 

"Payments in gold or its équivalent in current fnnds with exchange on 
New York. Deliveries, unless otherwlse spocified, in equal quantities at ap- 
proximately uniform intervais during the contract period ; each proportion- 
ate delivery as due, if not ealled for, sellers' option to postpone or cancel with- 
out tender on thelr part to buyers. Each delivery to stand as a separate sale ; 
the irregularity of any delivery not to vitiate the contract as to the remaining 
installments. The usual leeway of fifteen (15) days for each delivery. Sell- 
er's liability ceases on making delivery to carrier at shipping point in good 
condition. Carrier acts as buyers' agent. Sellers not liable for nonarrival 
of any shipmeut lost in transit at sea or on land, or for lasses or damage or 
delays due to causes beyond thelr control, including in such causes strikes, 
lockouts, floods, tires, accidents to work where the goods are manufactured, 
war, or insurrection. In addition to thèse causes, should sellers be delayed or 
eut ofC in whole or in part from thelr supply of raw inaterials by any other 
cause oM reàson, they shall not be liable to buyers for failure to deliver, or 
delay in delivery of the whole or any part of sald merchandise. Suspended 
deliveries resumed after the cause of such suspension bas been renioved, at 
the same rate and at llke intervais assigned under tbe contract, or can- 
celed, at seller's option." 

The District Judge found that the défendant was, among other 
things, an importer of chemical products from Germany, and was 
known to the trade as importing prussiate of soda from Germany 
for sale in this country; that it had March 30, 1915, outstanding 
contracta for importation of 815,702 pounds of prime yellow prus- 
siate of soda (standard technical quality), and had made 12 contracts, 
including the plaintiff's, for delivery hère during the year 1915 of 
366,872 pounds of such prussiate of soda; this product the défend- 
ant continued to import from Germany in sufficient quantities to en- 
able it to fulfill accruing installments under its outstanding contracts 
until on or about March 30th, when it had notice of an order in coun- 
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cil dated March 15th of the British government requiring its land 
and naval forces to prevent any goods whatever reaching Germany 
from other countries or reaching other countries f rom Germany ; 
that this order was enforced against the protests of the government 
of the United States, with the resuit that there were no gênerai impor- 
tations of prussiate of soda after that date; that after March 30th the 
défendant had not enough prussiate of soda to fultill its 12 outstand- 
ing contracts, each of which contained the same exception which the 
plaintifï's contained; that the subject-matter of the contract was prus- 
siate of soda to be imported by the défendant from Germany ; that 
it did not make any effort to obtain German prussiate of soda from 
any other place tlian Germany during the year 1915 ; that it appro- 
priated ail the prussiate of soda it then had ratably among the 12 
outstanding contracts and performed its contract with the plaintiff 
down to the month of May ; that from the month of May, and for 
each succeeding month covered by the contract, the défendant re- 
fused to honor the plaintiff's réquisitions; that the only exception 
the défendant made in this appropriation of its stock on hand was 
the sale of 7,457 pounds to noncontract customers. 

The référée found that the defendant's failure to deliver from May 
on was due to war conditions excepted in the contract except as 
to this 7,457 pounds, the plaintiff's ratable proportion of which was 
9^2 per cent. Accordingly he awarded damages in the sum of $175.60, 
being the différence between the contract price, IC/i cents per pound, 
and 35 cents per pound, the price as of May 31, 1915. 

Upon exceptions to the report of the référée, the District Judge 
declined to pass upon the questions whether war conditions were the 
proximate cause of the defendant's failure to deliver, or whether any 
apportionment of the defendant's stock on hand was made, and, if 
so, whether it was properly made, holding that the exception in ques- 
tion did not apply at ail. Accordingly he directed judgment to be 
entered in favor of the plaintiff for ,$10,716.20, being the différence 
between the contract price, 101/4 cents per pound, and the market price, 
for each of the plaintiff's monthly réquisitions thereafter, together 
with interest from January 1, 1916, and costs, aggregating $12,042.09. 

[2, 3] The exceptions contained in the contract divide naturally 
into two catégories, as f ollows : 

"Sellers not liable for nonarrival of any sliipinent (1) loçt in transit at sea or 
on land or (2) for lasses or damage or delays due to causes beyond tlielr con- 
trol including in such causes strlkes, lockouts, floo<ls. Ares, accidents to worlîs 
where the goods are manufactured, war, or insurrection." 

The first category does not apply at ail, because no shipment was 
lost, nor do any of the exceptions in the second category relating to 
manufacture. This leaves for considération only the exception of 
war. 

The question involved is one of law, viz. whether the facts found 
by the District Judge sustain his conclusion of law, which was that 
the exception of losses due to war does not apply at ail. His view was 
that, as the war between Germany and England existed when the 
contract was made, the parties must hâve intended relief in some 
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future war in which the United States should be involved. We can- 
not agrée to this. The exception was not of war, but of losses or 
damage or delays due to war. Embargoes or restraints coming from 
the United States would be a défense, whether excepted or not. In 
our opinion the exception apphed as much to the existing war be- 
tween Germany and England as to any war which might subsequent- 
ly arise and cause such damage, losses, or delays, whether the United 
States was a party to it or not. It was evidently more important and 
appropriate to the existing war than to wars that might subsequent- 
ly , arîse. This particular war had continued for over five months 
when the contract was made, and for ail that time and for three 
months later the défendant had been importing enough prussiate of 
soda from Germany to satisfy its outstanding contracts as they ac- 
crued. Both parties, of course, must be held to hâve had notice of 
the possibility of embargoes and restraints, and the exception was 
intended to cover just such possibilities. No one could hâve antic- 
ipated that this British order in council would be proclaimed, and 
it was this change of condition that caused the loss. 

Many cases cited by the plaintiff do not contain an exception of 
war conditions and are therefore inapplicable. There is, of course, 
no doubt that a foreign war is no défense to a party who does not 
carry out his contract, unless there is an exception to that effect in 
his favor. The only fédéral case relied upon by the court below is 
Balfour Co. v. Steamship Co. (D. C.) 167 Fed. 1010, which is clearly 
distinguishable. In it the steamship company, during the Russo- 
Japanese war, had agreed in writing to reserve space in one of its 
steamers for a shipment of flour to Japan ; ail parties then knowing 
that flour had been declared contraband by Russia. The carrier's 
bill of lading, which would bave been issued, had the flour been càr- 
ried, contained the usual exception of restraints of princes, rulers, 
or peoples ; but the court held that, the carrier having agreed to carry 
such contraband flour, which was a perfectly légal contract, this ex- 
ception would be held to apply only to actual restraints or seizures, 
and would not excuse the carrier from refusing to carry because of 
possible seizures. 

The judgment is reversed, and a new trial ordered. 



AMERICAN TRUST & SAYINGS BANK v. DUNCAN. 

In re LTJM. 

(Circuit Court of Appwils, Fifth Circuit. December 16, 1918.) 

No. 3252. 

Bankeuptcy ®=3l42 — Ceeditors — Iîigiits cf. 

Wliere, years before bankruptcy, the banlîrupt conveyed proporty to 
his wife, though he was then indebled, and after bankruptcy the trustée, 
suing under Bankruptcy Act, § 70e (Comp. St. § 0654), recovered a judg- 
ment or decree against the wife to tlie amount of a debt incurred prior to 
the conveyance and still existing, held, In view of the différence between 
section 70e and section 67f (section 9651), the créditer whose debt ante- 

(gssFor otlier cases see same topic & KEY-NUMBEK in ail Key-Numbered Dlgests & Indexes 
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dated the conveyance was entltled to reeeive from tlie trustée the amount 
of the recovery, and such sum should not go into the gênerai estate. 

Appeal from the District Court of the United States for the North- 
ern District of Alabama; Wilham I. Grubb, Judge. 

In the matter of the bankruptcy of George É. Lum. Pétition by the 
American Trust & Savings lîank against Charles K. Duncan, trustée 
in bankruptcy of George E. Lum, praying that the trustée be directed 
to pay over to the petitioner the sum of $1,000, recovered by the trus- 
tée in an action against tlie bankrupt's wife. From a decree dismissing 
a pétition for the review of the referee's order dismissing the original 
pétition, petitioner appeals. Reversed. 

Forney Johnston, W. R. C. Cocke, and Victor Smith, ail of Birming- 
ham, Ala., for appellant. 

Claude D. Ritter, of Birmingham, Ala., for appellee. 

Before WALKER, Circuit Judge, and EVANS, District Judge. 

WALKER, Circuit Judge. The appellee, as trustée in bankruptcy 
of George E. Lum, filed a bill in the chancery court of Jefferson coun- 
ty, Ala., against the bankrupt and his wife, Carrie E. Lum, alleging 
that about nine years prior to the bankruptcy certain described real 
estate was conveyed to the bankrupt's wife, part of the purchase mon- 
ey for which and part of the cost of valuable improvements thereon 
were paid with the bankrupt's money, as a mère gift to his wife, while 
he was indebted to the American Trust & Savings Bank (hereinafter 
referred to as the appellant) in a considérable sum, $L000 of which 
remained unpaid when the bill was filed. The bill prayed that the 
real estate mentioned, with the improvements thereon, be subjected to 
the payment of the debts of the bankrupt, that the real estate and im- 
provements be sold for that purpose, and the proceeds thereof be paid 
to the trustée in bankruptcy, and for gênerai relief. That suit result- 
ed in the rendition of a judgment or decree of the Suprême Court of 
Alabama which adjudged that the real estate mentioned be subjected 
to the satisfaction of the claim of the appellant to the extent of $1,000 
and accrued interest, declaring and establishing a lien upon said real 
estate to said extent, and that unless said amount is paid into court 
within sixty days said real estate he advertised and sold for the satis- 
faction of said indebtedness. Pursuant to that decree the sum of 
$1,000, with accrued interest, was paid to the trustée in bankruptcy. 
Thereafter the appellant filed in the bankruptcy proceedings its péti- 
tion, alleging the facts above set out, and that the petitioner was the 
only creditor of the bankrupt whose debt was in existence at the time 
the bankrupt made the alleged gifts to his wife, and praying that the 
trustée be ordered and directed to pay over to the petitioner the said 
sum of $1,000 and accrued interest, less the costs and expenses of said 
suit and of the court in which the pétition was filed. The référée 
made an order denying the prayer of the pétition, "but without in any 
manner afïecting the proof and allowance of the claim of the said pe- 
titioner, American Trust & Savings Bank, filed and allowed in this 
proceeding as an unsecured claim not entitled to préférence or priority 
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of payment." The appellant's pétition for the review of the referee's 
order was dismissed by the District Court. The appeal is from the 
decree to that effect. 

The right of the trustée to bring and maintain the above-mentioned 
suit existed by virtue of the following provision of the Bankruptcy 
Act: 

"The trustée may avold any transfer by the banknipt of his property 
whlch any credltor of snch bankrupt might hâve avoided, and may recover 
tlie property so transferred, or its value, from the person to whoui It was 
transferred, unless he was a bona fide holder for value prior to the date 
of the adjudication. Such property may be reeovered or its value collected 
from whoever may hâve received It, except a bona flde holder for value. For 
the puipose of such recovery any court of liankruptcy as hereinbefore defined, 
and any state court which would hâve had jurisdiction if bankruptcy had 
not intervened, shall hâve concurrent .lurisdiction." Bankruptcy Act July 1, 
1898, c. 541, § 70e, 30 Stat. 565 (Comp. St. § 9654). 

The decree rendered enforced tlie right of the sole remaining créd- 
iter whose debt was in existence at the time the debtor made the dona- 
tion of money to his wife, or for her benefit, to hâve that money treat- 
ed as received by the donee in trust for such créditer, and to bave the 
amount of the donation, or so much thereof as was required to satisfy 
the demand of such creditor, charged against the property of the donee 
in which it was invested. Lockard v. Nash, Adm'r, 64 Ala. 385 ; Cart- 
wright v. West, 185 Ala. 41, 64 South. 293. The questioned transac- 
tion was binding as between the debtor and his donee, the former re- 
taining no right to the money he gave and acquiring no interest in the 
property into which it went, but was voidabie as against creditors 
whose debts were in existence when the gift was made. An effect of 
the statute is to give the debtor's trustée in bankruptcy the right to 
assert and enforce the right of such creditors. The appellant's pétition 
raised the question whether the amount reeovered by the trustée, less 
costs incurred, belonged to the creditor whose right was enforced by 
the decree, or was received and held by the trustée as part of the bank- 
rupt's estate for the common benefit of his creditors. Other creditors 
would be benefited by the trustee's recovery, though the net amount 
reeovered is applied on the appellant's demand alone, as a resuit of 
such application is the extinguishment of a claim which, but for such 
recovery, would share in the part of the bankrupt's estate which is 
available for gênerai distribution among his creditors. Nothing con- 
tained in the above-quoted provision of the Bankruptcy Act forbids 
the application of an amount so reeovered by the trustée to the satis- 
faction of the one debt of the bankrupt which was in existence when 
the transaction brought into question- by the trustee's suit occurred. 
That suit being the assertion by the trustée of a right possessed by 
only one of the bankrupt's creditors, other creditors bave no right to 
share in the amount so reeovered, unless that right is given by some 
provision of the Bankruptcy Act. In behalf of the appellee it is con- 
tended that the décision in the case of Globe Bank v. Martin, 236 U. 
S. 288, 35 Sup. Ct. 377, 59 L. Ed. 583, shows that the amount reeov- 
ered by the trustée was held by him as a part of the bankrupt's estate 
to which the appellant bas no prior right. 
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The fund which was in question in the case just mentioned was ac- 
quired by the trustée in bankruptcy under the foUowing circumstances : 
Some time prior to the debtor's bankruptcy, and while he owed debts 
to the Globe Bank and others, he made voluntary conveyances to his 
son. Within four months prior to the bankruptcy, creditors whose 
debts existed at the time such conveyances were made brought suits 
to subject the conveyed property to their demands and had attach- 
ments levied on that property. After the debtor was adjudged bank- 
rupt, the bankruptcy court entered an order that the attachment hen 
be preserved for the benefit of the bankrupt estate, and that the trus- 
tée intervene in the suits in which the attachments issued. This the 
trustée did by pétition, and it was adjudged that enough of the at- 
tached property be sold to reahze the amount of the debts in existence 
when the attacked conveyances were made. The trustée received the 
proceeds of such sale. It was held that the fund so obtained should 
be distributed between ail the creditors as a gênerai asset of the bank- 
rupt estate, and not between those creditors who alone would hâve 
shared in the fund, had their attachment been obtained more than four 
months prior to the filing of the pétition in bankruptcy. The opinion 
rendered makes it plain that the conclusion reached was the resuit of 
applying the provisions of section 67f of the Bankruptcy Act to the 
facts disclosed. In the course of the opinion it was said: 

"That section ctistlnctly provides that âll levies, .iudgnients, attachments, 
or other lien», obtained through légal proceedlngs against a person who Is 
insolvent, within four months of the flling of the pétition in bankruptcy, shall 
be deemed nuU and void, and the property affected by the levy, iudgment, at- 
tachment, or other lien shall be deemed whoUy discharged and released from 
the same, and shall pass to the trustée as a part of the estate of the bank- 
rupt, unless the court shall, as was done in this case, order that the right 
under the levy, judgment, attachment or other lien be preserved for the bene- 
fit of the estate in which eveut the same shall pass to and be preserved by 
the trustée for the benefit of the estate. Except for the attachments, the 
appellant banks had no spécifie lien upon the estate." Globe Bank v. Martin, 
236 U. S. 288, 298, 35 Sup. Ct. 377, 381 (59 L. Ed. 583). 

The ruling was to the effect that, where a judicial lien obtained 
against an insolvent debtor within four months prior to the filing of 
the pétition in bankruptcy against him is preserved and enforced for 
the benefit of the estate, as authorized by section 67f of the Bankrupt- 
cy Act, the fund coming into the possession of the trustée as the re- 
suit of such action belongs to the bankrupt estate, and not to those 
creditors only in whose behalf the lien originally was obtained. That 
décision was the resuit of applying the provision mentioned to a state 
of facts to which it was held to be applicable. 

Section 70e of the Bankruptcy Act dififers from section 67f of that 
act, in that the former does not contain any provision to the effect 
that property, or its value, recovered by the trustée in a suit which 
that section authorizes him to bring when he elects to avoid a transfer 
by the bankrupt of his property which any creditor of such bankrupt 
might hâve avoided, shall "pass to the trustée as part of the estate of 
the bankrupt." It may be that property or its value so recovered by 
his trustée might hâve been made a part of the bankrupt's estate, not 



784 254 FEDERAL EEPOKTEE 

subject to any priority in favor of the créditer or creditors who alone 
had had the right to avoid the transfer brought into question. But it 
is significant that the statute does not so provide, while it does pro- 
vide for the passing to the trustée, as a part of the estate of the bank- 
rupt, of property, or its value, acquired by him as a resuh of the prés- 
ervation and en forcement of a hen obtained through légal proceedings 
against an insolvent within four months prior to the filing of a pé- 
tition in bankruptcy against him, without making any exception based 
upon the circumstance that the lien so preserved and enforced was 
obtained by a créditer or creditors who alone had the right to obtain 
it; the right being one not possessed by other creditors. The statute 
g-ives notice to any one obtaining a lien by légal proceedings against an 
insolvent person that, if the insolvent's bankruptcy occurs within four 
months after the lien is obtained, it may be preserved and enforced for 
the benefit of the bankrupt's estate, the proceeds of such enforcement 
to pass to the trustée as part of the estate of the bankrupt. The pro- 
vision having this efïect deals with "levies, judgments, attachments, 
or other liens" obtained through légal proceedings against an insolvent 
within four months prior to his bankruptcy, and with property affected 
by a lien so obtained. It does not deal with the rights of creditors 
who bave not so obtained a lien. 

Under the circumstances disclosed in the instant case the appellant 
alone had the right to subject to the satisfaction of its demand against 
the bankrupt the property of the bankrupt's donee in which the sum 
donated was invested. The appellant had not obtained any lien 
through légal proceedings instituted for the enforcement of such right. 
There bas not been called to our attention, and we bave not discov- 
ered, any provision of the Bankruptcy Act indicating an intention to 
treat as a gênerai asset of the bankrupt's estate an amount recovered 
by the trustée in a suit brought by him, as authorized by section 70e 
of that act, for the enforcement of the right possessed by a creditor 
situated as the appellant was. As above pointed out, it does not fol- 
low from the fact that the trustée was authorized to bring and main- 
tain such a suit that the recovery in it is to be distributed between ail 
the creditors as a gênerai asset of the bankrupt's estate, as other cred- 
itors may be benefited by the recovery — though it belongs to the one 
creditor whose right the trustée asserted — having the effect of extin- 
guishing a claim against the gênerai assets of the bankrupt's estate, 
thereby increasing the pro rata shares of other creditors in the assets 
to be distributed between them. 

In view of the différences above pointed out between section 67f 
and section 70e of the Bankruptcy Act, and of the absence of anything 
indicating that the lawmakers intended that a debtor's bankruptcy 
should bave the efïect of impairing rights possessed by one or some 
only of his creditors who had not, prior to the bankruptcy, obtained 
any lien through légal proceedings, we conclude that the décision last 
above cited does not foreclose the question raised by the facts of the 
instant case ; that the proceeds realized from the suit brought to en- 
force the demand of the appellant against property not liable to be 
subjected to the demands of any other existing creditor of the bank- 
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rupt did not pass to the trustée as a part of the estate of the bankrupt, 
though the recovery was in a suit brought by the trustée under the au- 
thority conferred by section 70e of the Bankruptcy Act; and that the 
appellant was entitled to the net amount of the fund so reahzed. 

It foUows that the decree appealed from was erroneous. That de- 
cree is reversed. 



ST. TAMMAXY BANK & TRUST 00. OF COVINCÎTON, LA., v. WINFIELD. 

(Circuit Court ofl Appeals, Fifth Circuit. December 19, 1918.)* 

No. 3228. 

1. EscRows <S=14(1) — Wrongflil Delivery of Bill op Sale — Pétition. 

A i^etition setting up that plaintiff dellvert^l mules to a thlrd person 
under a contract requiring sucli person to pay $60 per head, and to give 
a chattel raortgage, whieh averred tliat tlie défendant bank to which the 
bill of sale had been dellvered wrongfully dellvered it to the thlrd person, 
etc., enabling him to disp<ise of the umles without paying plaintiff, held 
to state a cause of action. 

2. EscBOWs <S=»14(1) — Measdre — Wrongful Act. 

Where plaintiff dellvered mules to a third person under a contract 
requiring such third person to pay a stlpulated sum per head, and de- 
fendant bank dellvered to such person a bill of sale for the mules, though 
he did not niake payment as required, held, that plaintiff could not re- 
cover from the bank as part of damages the expense he was put to In 
recoverlng possession of those mules not sold by such thlrd person. 

3. EscRows ©=314(1) — Kecovery — Evidence. 

Where plaintiff dellvered mules to a third person under a contract 
requiring him to pay a fixed sum per head and to give a chattel mortgage, 
and défendant bank wrongfully dellvered to such third person a bill of 
sale for the mules, though he did not make payment, held, such person 
having dlsposed of part of the mules to his damage, plalntifC could not 
recover for the bank's wrongful act, without proving the value of such 
mules wlien they were wrongfully dlsposed of. 

In Error to the District Court of the United States for the Eastern 
District of Louisiana ; Ruf us E. Poster, Judge. 

Action by James S. Winfield against the St. Tammany Bank & Trust 
Company of Covington, La. Judgment for plaintiff, and défendant 
brings error. Reversed. 

H. W. Robinson, of New Orléans, La. (Lewis L. Morgan, of Cov- 
ington, La., on the brief), for plaintiff in error. 

Lewis R. Graham and Henry Mooney, both of New Orléans, La., 
for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. [1] This was an action by the défend- 
ant in error, James S. Winfield, against the plaintiff in error. St. Tam- 
many Bank & Trust Company, which will be referred to as the bank. 
The plaintiff s pétition, as it was amended, disclosed the following state 
of facts : 



<gr=5For other cases see &ame topic & KEY-NUMBER lu ail Key-Numtered Digests & Indexe» 
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Winfield, who lived at El Paso, Tex., and H. C. Wertz entered into a 
written contract, under which the former was to deliver to the latter 
71 head of Texas mules of various brands, and the latter was to re- 
ceive the mules at Covington, La., where he lived, and feed and sell 
the same, pay the former $60 per head, and give a chattel mortgage on 
the mules. The contract contained a provision to the efïect that, if 
Wertz failed to dispose of the mules within 60 days from the date of 
the contract, then the mules remained the property of Winfield. Wertz 
did not give a chattel mortgage on the mules as provided for in the 
contract. Under an arrangement made w^ith the bank it received from 
Winfield the bills of sale for the mules given to the latter when he 
acquired them, and agreed not to turn over such bills of sale to Wertz, 
except as he paid to it $60 for each mule sold, the amounts so paid to 
be remitted or credited by the bank to Winfield. It was made known 
to the bank that both Winfield and Wertz understood that the latter 
would not be able to sell the mules unless he had the bills of sale for 
them which had been given to Winfield. The bank delivered the bills 
of sale to Wertz, without receiving any payment for or on the mules, 
and Wertz sold a number of the mules for which he did not pay. 

We think the court properly ruled that the pétition, as it was amend- 
ed, disclosed a cause of action, and was not subject to the exception or 
demurrer interposed to it. It fairly appears from the averments that 
the action of the bank in delivering to Wertz the bills of sale mentioned 
was efl^ective in bringing about the wrongful disposition of some of the 
mules by Wertz, which resulted in the loss by Winfield of those mules, 
or the value of them. Whether it was or was not legally necessary for 
Wertz to hâve possession of such bills of sale to be enabled to sell the 
mules they represented, so long as his conduct was controlled by the 
understanding that it was not safe for him to dispose of the mules with- 
out having in possession the bills of sale given to Winfield, the conduct 
of the bank in delivering those instruments contrary to instructions 
properly might be regarded as proximately contributing to the loss 
caused to Winfield by Wertz's wrongful disposition of some of the 
mules. The question whether the wrongful delivery of the bills of sale 
had the efl^ect attributed to it was one of fact. 

Several of the mules died while they were in the possession of Wertz. 
As a resuit of a suit brought by Winfield, he recovered 26 of the 
mules which were not sold by Wertz. 

[2] Over objections interposed in behalf of the défendant the court 
permitted the introduction by the plaintifï of évidence of the amounts 
of attorney's fées and court costs expended by him in the suit brought 
for the recovery of the mules not sold by Wertz. Error was commit- 
ted in the admission of that évidence. Whatever, if any, liability was 
incurred by the bank in conséquence of its delivery to Wertz of the bills 
of sale contrary to instructions was based upon that action having the 
efifect of enabling Wertz to sell the mules without paying for them. 
The bank incurred no responsibility in référence to the mules which 
remained unsold. In no way did it become liable for a noncompliance 
by Wertz with his undertakings to care for and redeliver the mules 
not sold by him. Winfield's outlays for attorney's fées and court costs 



HKSTER V. EAST TENNESSEE & W. N. C. E. CO. 787 

in the suit for the recovery of the mules were not attributable to any 
misconduct of the bank. Because of the error mentioned the judgment 
is reversed. 

[3] In view of a retrial of the case, attention is called to an in- 
struction of the court which was not excepted to. The court charged 
the jury: 

"That if tliey believed that Wiufleld sent to the bank bills of sale for the 
mules, with instructions not to deliver tliem to Wertz, except as Wevtz paid 
for eaeh mule, and that, contrarj' to thpse instructions, the bank did deliver 
the bills of sale to Wertz, and that Wertz was accordingly able to sell certain 
of the mules, the jurj' should then find a verdict for the plaintiff for the 
nuniber of mules disposed of by Wertz at the rate of $00 per head, and 
should also allow the items of attorney's fées, ifSOO, and court costs of $149.75." 

There was no évidence of the value of the mules sold when the bills 
of sale were delivered to Wertz, or when he disposed of those mules. 
The instruction quoted improperly assumed that their value at those 
times was what Wertz had agreed to pay for them. To sustain a re- 
covery based on the bank's delivery of the bills of sale having the ef- 
fect of enabling Wertz to sell some of the mules without paying for 
them, it was incumbent on the plaintiff to prove the value of the mules 
sold when they were wrongf ully disposed of . 

Reversed. 



HESTER V. EAST TENNESSEE & W. X. C. R. CO. 

(Circuit Court of Appeals, Fourth Circuit. Deeember 5, 1018.) 

No. 1C59. 

1. Commerce ©=27(7) — Employées' Liability Act— Employment in "Inteb- 

STATB Commerce." 

A brakeman, killed while on a train of empty hopper cars belng moved 
by a switch engine to another point within the same state, their desti- 
nation, however, being a further point in another state, to which they 
were taken the next day for loading with ore, hcld to hâve been em- 
ployed in Interstate commerce. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Seiies, Interstate Commerce.] 

2. Commerce iS=:327(G) — Interstate Commerce— Moving Empty Cars. 

The hauling of empty cars from one state to another is Interstate com- 
merce. 

3. Commerce <&=>27(6) — Interstate Commercb— Interstate Train. 

The présence of interstate cars in a train makes it an Interstate train. 

In Error to the District Court of the United States for the Western 
'District ofNorth Carolina, at Asheville; James E. Boyd, Judge. 

Action at law by Odie Hester, administratrix of Charlie Hester, de- 
ceased, against the East Tennessee & Western North Carolina Rail- 
road Company. Judgment for défendant, and plaintiff brings error. 
Reversed. 

Mark W. Brown, of Asheville, N. C. (J. W. Ragland, of Newland, 
N. C, and Thomas A. Jones, cf Asheville, N. C, on the brief), for plain- 
tiff in error. 

^:»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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A. Hall Johnston, of Asheville, N. C, and John W. Price, of Wash- 
ington, D. C. (James H. Epps, of Jonesboro, Tenn., and Price & Du- 
laney, of Washington, D. C, on the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

KNAPP, Circuit Judge. [1] Plaintiff in error, plaintiff below, 
brought this action under the fédéral Employer's Eiability Act (Act 
April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. §§ 8657-8665]) to re- 
cover damages for the death of her husband, Charlie Hester, who was 
killed while in defendant's service in February, 1915. Upon the évi- 
dence adduced in her behalf the trial court directed a verdict for 
défendant, on the ground that Hester was not engaged in interstate 
commerce when he lost his life, and the correctness of that ruling is 
the only question to be decided. 

Défendant opérâtes a narrow gauge railroad running easterly from 
Johnson City, Tenn., to Cranberry, N. C, a distance of 34 miles. 
From Cranberry an affiliated road, knovvn as the Linville River Rail- 
way, extends to Shulls Mills, N. C, a further distance of 24 miles. 
The only outlet for thèse lines is Johnson City, where connection is 
made with the Southern Railway and with the Carolina, Clinchfield & 
Ohio. A third rail has been laid from Johnson City to Elizabethton, 
Tenn., about 10 miles, and standard gauge cars can be transported to 
and from that point. At Cranberry there is a large output of iron 
ore, which moves in "hopper" cars to Watauga Point, near Johnson 
City, where a smelting furnace is located. 

Hester was a brakeman and one of the crew which operated a 
switch engine in the yard at Johnson City. On the day of the accident 
the regular freight train is said to hâve been "oflf" — that is, not run- 
ning — and this switching crew was called upon to move a number of 
cars with a switch engine to Blevins, Tenn., some 20 miles distant. 
They started out with 16 empty narrow gauge cars, and one standard 
gauge car, whTch was dropped at Elizabethton. Among the 16 cars were 
several hopper cars at the front end of the train. The switch en- 
gine was running backwards, and Hester had heen sitting on the pilot 
beam facing the first car. Shortly before reaching Blevins he in some 
manner and from some cause fell from the engine under the cars, 
receiving the injuries from which he died not long afterwards. In 
order to get him quickly to a doctor, the rear cars were left at Blevins, 
and the engine with 6 or 7 hopper cars went on a few miles further 
to Roan Mountain, Tenn., near the North Carolina border. Six of 
thèse cars were taken to Cranberry the following morning by an en- 
gine and crew of the Linville Valley road, which came to Roan Moun- 
tain for that purpose, and the same 6 cars were loaded with ore at 
Cranberry and hauled back to Watauga Point within the next three 
or four days. In short, the testimony indiçates that there was a regu- 
lar and fréquent movement of empty hopper cars to Cranberry and 
their return loaded to the smelter. It also appears that when the reg- 
ular train was "off," as at the time in question, it was usual for de- 
fendant's switch engine to haul empty hoppers and other cars to 
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Blevins, and from there the Linville Valley would take them to Cran- 
berry and points beyond in North Carolina. 

[2,3] It is enough to say of thèse and other facts of record that 
in our opinion they fully warrant the inference, if they do not con- 
clusively show, that défendant and Hester were both engaged in in- 
terstate commerce when he met his death. The recited circumstances 
tend strongly to réfute the contention that Blevins was in any sensé 
the destination of the hopper cars hauled in the fatal train. It was 
customary to take empty hoppers to Cranberry, and there was no 
traffic at Blevins or other Tennessee point for which such cars were 
required. The employés of défendant could not hâve supposed that 
the hopper cars in question were to be moved only to Blevins, but 
must hâve understood that they were destined for Cranberry, where ini 
fact they were taken almost directly. In a word, the évidence justifies 
a finding that the movement of the train on which Hester was killed 
was an Interstate movement, because it carried cars which, as défend- 
ant well knew, were going through to Cranberry, N. C. The hauling 
of empty cars from one state to another is Interstate commerce. N. 
C. R. Co. V. Zachary, 232 U. S. 248, 259, 34 Sup. Ct, 305, 58 L. Ed. 
591, Ann. Cas. 1914C, 159. The présence of Interstate cars in a train 
makes it an interstate train. Southern Ry. Co. v. United States, 222 
U. S. 20, 32 Sup. Ct. 2, 56 L. Ed. 72. It is not needful to expand the 
argument. Upon the question hère considered we deem it clear that 
a case was made for submission to the jury, and it was therefore er- 
ror to direct a verdict for défendant. Pederson v. D., L. & W. R. 
Ce, 229 U. S. 151, 33 Sup. Ct. 648, 57 L- Ed. 1125, Ann. Cas. 1914C, 
153; St. L. & San Francisco Ry. Co. v. Seale, 229 U. S. 156, 33 Sup. 
Ct. 651, 57 L. Ed. 1129, Ann. Cas. 1914C, 156: N. Y. C. & H. R. R. 
Co. V. Carr, 238 U. S. 261, 35 Sup. Ct. 780, 59 L. Ed. 1298; Chicago, 
R. I. & P. Ry. Co. V. Wright, 239 U. S. 548, 36 Sup. Ct. 185, 60 L. 
Ed. 431 ; Louisville & Nashville R. Co. v. Parker, 242 U. S. 13, 37 
Sup. Ct. 4, 61 L. Ed. 119. 

In this brief review we hâve referred only to such facts as bear upon 
the question now before us, but it may not be improper to add that in 
our judgment the questions of defendant's négligence and Hester's 
assumption of risk were also questions for the jury. 

Reversed. 



AMERICAN CENTRAI., INS. CO. et al. v. ISAAOS. * 

(Circuit Court of Appeals, Nlnth Circuit. January 6, 1019.) 

No. 3105. 

Pkincipai. and Aoent <S=579(5) — Liabiutt op Agent — Praudtjlent Conduct 
OF Principal's Business. 

Evidence held sufficient to show that défendant, as agent for insurance 
companies for the sale of a salvaged stock of goods, was ciiargeable with 
fraud In selling the larger part of the goods in bulk to hlmself through 
a partner. 



<=5>Foi other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests à Indexe» 
•Rehearing dented Pebruary 10, 1919. 
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Appeal from the District Court of the United States for the Second 
Division of the Northern District of CaHfornia ; Frank H. Rudkin, 
Judge. 

Suit in equity by the American Central Insurance Company and oth- 
ers against David Isaacs. Decree for défendant, and complainants ap- 
peal. Reversed and remanded, with directions. 

Jesse Olney, of San Francisco, Cal., for appellants. 
Léon E. Prescott and Bert Schlesinger, both of San Francisco, Cal., 
for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. We hâve examined the record in this case 
attentively, and are of the opinion that the judgment of the court be- 
low, dismissing the bill, cannot be sustained. The complainants were 
insurers in varying amounts, aggregating more than $20,000, on a 
stock of merchandise in the city of Seattle, owned by one Bridge, do- 
ing business under the name of A. Bridge & Co. While so insured, 
to wit, on August 11, 1913, a fire occurred in his store, almost immedi- 
ately after which he made an assignment for the benefit of his cred- 
itors to one Truax, a représentative of the Seattle National Bank. For 
the adjustment of the loss occasioned by the fire. Bridge and his as- 
signée employed an Insurance adjuster named Mason, and the Insur- 
ance companies employed a like adjuster named Main. After some 
différences regarding the loss, Mason finally reduced the claim on be- 
half of the insured and his assignée to $16,200; Main conceding that 
the loss amounted to $13,588.65, but refusing to concède that it was 
more. It was agreed between them that the sound value of the insured 
stock before the fire was $34,300, and that the Insurance companies 
would take over the stock and pay that amount therefor, which they 
did, having, through their adjuster, Main, made an agreement with 
Isaacs, the défendant to the suit, who, according to the évidence, was 
an expert salvage man, by which he agreed to sell the insured stock, 
for the benefit of the Insurance companies, guaranteeing that they 
should receive from such sale $18,100, which latter sum he agreed to 
and did advance to them, and upon the further agreement that he 
should receive for his services, so stipulated for, a commission of 20 
per cent, on the gross amount realized on the sale. The resuit of this 
arrangement, therefore, manifestly was to insure the complainants 
against any loss in excess of $16,200 and Isaacs' commission of 20 
per cent, on the gross amount realized on the sale. 

Isaacs at once entered into possession of the storeroom and stock, 
advertised, and commenced on the 7th day of September, what is 
spoken of by the witnesses as a fire sale, and continued it for 19 days 
with marked success throughout, according to ail of the évidence, ex- 
cepting only the testimony of the défendant Isaacs, who, while admit- 
ting that it was wholly successful in the beginning, testified that the 
sales decreased from day to day, running down as low as $400 to 
$500 a day— the average daily expenses being over $200. Isaacs also 
testified as foUows : 
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"About a week before the retail sale ended, I spoke witli Mr. Main aoout 
dlscontlnuing it. I told him we couldn't afford to continue tlie sale much 
longer, and that the best tliiag to do would be to finisli the rcst of the week, 
and then sell the stock eut in bulk. He said : 'Go ahead ; use your own 
judgmont. Isaacs, you know what wlll happen to that stock if you sell it 
in Uulk to the merchants hère ; they will steal it ; I don't think you will get 
30 per cent, for the stock.' I informed him that I anticipated going in busi- 
ness in the îCorthwest, and tliat, provided I could get a lease on the premlses, 
I suggested that I would put in a bid on this stock inj'self in the name ot 
some other person. and that, If any one is willing to pay more than I, they 
are welcome to the stock. Mr. Main asked me how I would conduct that sale, 
and I said, 'I will notify ail the merchants in Seattle and the surroundings, ac- 
customed to buying and dealing in that class of merchandise.' He said, 
'Very well; go right ahead;' and I immediately notitied ail the merchants 
who I thought were interested, Wasserman & Schirmer, Kessler, Colsky, Cône, 
and Buttnick. I received about eight or ten bids. Wasserman & Schirmer 
bid 25 per cent.; Colsky, $4j,20O: Cône bid betwcen 25 per cent, and 30 per 
cent.; Kessler' s bid was 30 per cent.; and Buttnick bid between 25 per cent, 
and .'iO per cent. Branner Bros., of Bellinghani, Wash., made an offer of 
$10,000, conditioned that they could get the premises for continuing the sale, 
which I could not accept under* those conditions. Thèse bidders came up to 
the store before the sale. I showed them the original inventory given to me 
by Main. I told them they would hâve to exanjine the goods and judge by 
that inventory. I told them I would take an inventory of the goods that 
were left at the close of the sale, but I could not guarantee the amount of 
the goods that would be left. I also put an ad in the ïimes on Sunday. I 
did not think this would do any good, but thought it was the proper thing 
to do." 

Isaacs stopped the sale Saturday evening, September 27th, and the 
advertisement so inserted in the Seattle Times the next morning — 
Sunday — was as foUows : 

"The balance of the A. Bridge & Co. stock, 103-05 First Ave. South, will be 
offered for bids Monday, September 29th, at 3 p. m. 

"Coast Fire & Marine Insurance Co., 

"D. Isaacs, Manager." 

Without conflict the évidence shows that, without waiting for such 
bidders as might hâve been attracted by such notice as was given by 
the advertisement, Isaacs sold the remaining stock in bulk at about 1 1 
o'clock in the morning of September 29th to himself for 45 cents on 
the dollar of the invoice, aggregating $11,094, which he paid, less 20 
per cent, thereof, which he deducted as his commission, pursuant to 
a bid, written out by himself with his own hand, in thèse words and 
figures : 

"Mr. D. Isaacs, 103 First Ave., South, Seattle, Washington — Dear Sir: X 
hereby submit to yow the foUowing bid of the A. Bridge stock: Forty-seven 
cent ($.47) on the dollar of the invoice price. IIoi)ing this meets with 
your approval, I remain, yours truly" 

• — and had his then employé, H. C. Seynei, sign it, with which em- 
ployé, the évidence clearly shows, he had entered into a secret agree- 
ment, a few days after the commencement of the trust sale, to es- 
tablish a partnership business with the stock so sold in the name of 
H. C. Seynei & Ce, which was done ; there being entered against that 
firm on its books a charge in the said sum of $11,094. 

It is thus apparent that this trustée not only sold the trust property 
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to himself for 2 cents less on the dollar of tlie invoice than he him- 
self bid therefor in writing, but that from the proceeds he deducted 20 
per cent, thereof as a commission to himself, thus paying to his cestui 
que trust but $8,876. For the stock so purchased by him he charged 
upon the books of the firm of H. C. Seynei & Ce, in which, accord- 
ing to the uncontradicted évidence, he continued a secret partner, the 
aforesaid full amount of $11,094. The évidence further shows that 
during the Sunday intervening between the close of the fire sale and 
the following day, on which he gave the public notice that the sale 
in bulk of the remaining stock would be made, he took an inventory 
thereof, aggregating $24,653 ; and the évidence shows without dispute 
that in the evening of the day on which said bulk sale was made, at a 
meeting between the two partners held in the Hôtel Herald in Seattle, 
Isaacs, with his own hand, made in writing a list of the various ar- 
ticles of merchandise so sold in bulk, aggregating in value $24,603.39. 
While it is true that he testified, as bas been above set out, that he 
notified ail the merchants he thought would be interested of the bulk 
sale, and enumerated the bids he said were made to him by the parties 
he named, such testimony is not only in direct conflict with that of a 
number of his employés who were in the store at the time, but is 
wholly inconsistent with that of the witness Bailey, an attorney at 
law, whose testimony, we think, hears upon its face every indication 
of truthfulness. That witness testified, among other things: 

"As I had been told this sale in biilk was comiiis oïï Monday inorning, by 
Mr. Isaacs, I wont down at that hour, and was tliere when the bids were 
opened. Two men whom I did not know were coiuplainlnj; to Mr. Seynei that 
they would like to hâve bid, had they tlme to examine the sïoods before the bids 
were opened, but conld not do It. I do not know how niany bids were in, nor 
what any of them ealled for; but a few minutes afterwards Mr. Seynei came 
back and told me he had got the goods, but that he knew h(> w(nild ail the 
time. Before I left the store at this time Mr. Isaacs told me that; 'We 
hâve got tbe goods and they are ail in perfect shape. Now we will put on a 
sale and make plenty of money.' " 

Moreover, it appears that to the very brief and unusual notice that 
Isaacs caused to be inserted in the Sunday édition of the Seattle Times 
he affixed the fictitious name "Coast Fire & Marine Insurance Co.," 
and deliberately testified that he did not think the advertisement "would 
do any good, but thought it was the proper thing to do" ; whereas, it 
is a matter of common knowledge that notice of such sales is deemed 
by the commercial world as not only highly useful, but is almost al- 
ways, if not universally, published, not only once, but for such rea- 
sonable time as will enable prospective purchasers both to examine the 
stock to be sold, as well as to attend the sale ; and such is the effect of 
the testimony of ail of the numerous witnesses upon the subject, ex- 
cept the défendant Isaacs. 

When to ail of this is added the most pre-gnant fact that in the 
advertisement he expressly stated and notified the public that the sale 
would not be made until 3 o'clock of the afternoon of Monday, he in 
fact made it to himself, through his employé, Seynei, about II o'clock 
in the morning of that day, for the considération and under the cir- 
cumstances that' hâve been stated, we are of the opinion that it is im- 
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possible to resist the conclusion that such sale was grossly fraudulent, 
and. that the court below erred in dismissing the bill. 

The judgment is reversed, and the case is remanded, with directions 
to that court to decree the sale in bulk fraudulent and void, and to 
compel the défendant to the suit to account for his proceedings as trus- 
tée, with leave to the respective parties to introduce such further évi- 
dence as they may désire and as may he proper. 



ANDERSON v. FOREST OITY NAT. BANK OF ROCKFORD, ILL. 
(Circuit Ciourt of Appeals, Seventh Circuit. Deceuiber 10, 1918.) 

No. 2G13. 

BANKRUrTCY ©=408(4) RiGHT TO DiSCIIARGE — CoNCEALMENT OF ASSETS. 

Failure of a bankrux>t to schedule his interest in liis deceased fatlier'9 
estate, where, after payment of a note wliicli lie owed the estate, he liad 
no valuable interest, is net a fraudulent ooncealnient of assets, which will 
defeat his right to a discharge. 

Appeal from the District Court of the United States for the West- 
ern Division of the Northern District of Illinois. 

In the matter of C. L. Anderson, bankrupt. From an order deny- 
ing his discharge, the bankrupt appeals. Reversed. 

Roy F. Hall, of Bufifalo, N. Y., for appellant. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge. The subject-matter of this appeal 
is the déniai of appellant's appHcation for discharge in bankruptcy. 
The ground of the déniai was that the bankrupt, in fraud of his cred- 
itors, failed to schedule an interest in the estate of his father, a rés- 
ident of lowa, who had died a short time before the filing of appel- 
lant's pétition in bankruptcy. It appears from the record that the 
father left a will in which he bequeathed a farm in lovva, one-third 
to his wife and two-thirds to his three children. But it further ap- 
pears that some time before his death, and after making the will he 
sold the farm, making no provision in the will for disposition of the 
proceeds in such case, whereby the proceeds of the farm, the large bulk 
of the estate, became intestate estate, which descended one-third to 
the mother and the rest to the three children equally. 

The record shows that the estate of deceased consisted of a purchase- 
money mortgage on this farm for about $11,000, and a note, which 
the bankrupt owed his father, of nearly $3,000, with interest at 6 per 
cent, for about nine years. Appellant te.stified that he did not know 
what his father's will contained, but assumed ail along that his father 
had left ail his property to his mother. The will, while filed in the 
court in lowa some time in May, was not admitted to probate until 
November, which was after the pétition in bankruptcy was filed. It 
seems that shortly thereafter the trustée in bankruptcy had a copy of 
the will, and that he knew of its contents, before the bankrupt says 

<gssjFoi otiier cases see same topic & KEY-JJUMBER in ail Key-Numbered Digests & Indexes 
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he found it out ; but he took no steps to recover for the creditors any 
part of the estate of deceased. Bankrupt's mother and the county 
clerk in lowa and the attorney in chare:e of the estate ail testified that 
they had not informed Anderson, who resided at Rockford, 111. , of 
the contents of the will. One Waterman testified that before the bank- 
ruptcy Anderson had told him that he expected to build a house in 
Rockford with some money he would get from lowa, and that it was 
his impression that Anderson said the money would come from his 
father's estate, but Waterman was not certain about this. Anderson 
said that he did say to Waterman that he would get some money from 
lowa, but that he expected the money was to come from his mother, 
who had told him that, when she got the money, she would let him bave 
some to build a house with. 

But, apart from the évidence of appellant's knowledge or want of 
it upon this subject, the undisputed évidence of the actual value and 
extent of the bankrupt's interest in his father's estate makes it plain 
that, after déduction of the note he owed the father's estate, he had 
no valuable interest remaining which could be the subject of conceal- 
ment or of fraudulent withholding from the trustée. . His failure to 
schedule any interest in his father's estate, if in fact he had none, 
will not sustain the objection made to his discharge in bankruptcy. 

The order of the District Court denying nlaintiff's discharge is 
reversed, with direction for further proceedings not inconsistent 
herewith. 



UNITED STATES y. ST. JOHN. 
(Circuit Court of Appeals, Seventh Circuit. December 21, 1918.) 

No. 2695. 

1. Bail <ê=ï344 — Ceiminal rROSECUTioN — Kigiit to Eelease on Bail Pend- 

iN» Pbocbedings in Ebbor. 

Onder rule 34 of the Circuit Court of Appeals (235 Fed. xiv, 148 C. 
C. A. xiv) it is diseretionary with the court or judge to accept bail from a 
défendant pending proceeclings in error after conviction and sentence, 
although his right to bail is not the same as before conviction. 

2. Bail iê=49 — Pending Proceedings in Eebob. 

In cases where the granting of bail after conviction pending proeeea- 
ings in error is opposed by the government, and no bill of exceptions lias 
been settled, application should iirst be made to the trial judge. 

3. Bail <g==>44 — Bail Pending Proceedings in Ebeob. 

Admission to bail denied to a défendant oonvieted of violation of the 
Espionage ï^aw (Comp. St. 1918, §§ 10514a-1.0514d), pending proceedings 
in error. 

Criminal prosecution by the United States against Vincent St. John 
and others. On application to a Circuit Judge by défendant St. John 
for bail pending proceedings in error. Denied. 

Clarence Darrow, of Chicago, 111., for plaintiff in error. 
Charles F. Clyne, of Chicago, 111., and David S. Cook, of Sait Lake 
City, Utah, for the United States. 

<®:=>For other cases see same toplc & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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EVAN A. EVANS, Circuit Judge. Défendant, together with some 
100 others, was convicted on four counts of an indictment, each count 
charging conspiracy te violate the so-called Espionage Act (Act June 
15, 1917, c. 30, 40 Stat. 231 [Comp. St. 1918, §§ 10514a-10514d]), 
and was sentenced to serve a term in the penitentiary. He has sought 
and secured a writ of error, and now seeks to be enlarged on bail 
pending the hearing of his writ of error by the Circuit Court of Ap- 
peals. 

[1] That a judge of this court may grant bail pending the hearing 
on a writ of error, in a proper case, is recognized by rule 34 of this 
court (235 Fed. xiv, 148 C. C. A. xiv) which reads as f oUows : 

"2. Wliere sucli writ of error Is allowed in the criminal cases aforesaid, 
the Circuit Court or the District Court before which the accused was tried, 
or the District .Tudge of the district wherein he was tried, withiri his district, 
or the Circuit Justic:e assigned to this circuit, or any of the Circuit Judges 
■within the circuit, shall hâve the power, after the citation has been duly 
served, to admit the accused to bail and to fix the amount of such bail." 

While assignments of error must be filed before any writ of error 
is allowed (rule 11, C. C. A., 150 Fed. xxvii, 79 C. C. A. xxvii), there 
is no requirement that the bill of exceptions shall be settled prior to 
the issuance of the writ. Paragraph 2 of rule 34 contemplâtes the 
issuance of the writ of error prior to any enlargement on bail. In 
the présent case, while assignments of error hâve been filed and the 
writ of error issued, there has been presented no transcript of the 
testimony and no bill of exceptions. 

The government opposes defendant's motion for bail on the ground 
that there is no bill of exceptions from which the court can détermine 
whether the assignments of error are well supported by the record. 

An examination of the authorities warrants the conclusion that the 
right of the défendant to bail prior to conviction is quite différent 
from his right after conviction and sentence. Prior to a verdict of 
guilty, défendant is presumed innocent. The return of the indictment 
against him is not even prima facie évidence of guilt. It créâtes no 
presumption against him, and he is, excepting, perhaps, in a few of- 
fenses covered by législation, entitled to bail as a matter of right. In 
many states a defendant's right to bail prior to conviction is safe- 
guarded by constitutional provisions, and, where neither statutory nor 
constitutional provisions are found, bail is allowed under the common- 
law rule, it being a matter of discrétion with the court. In re Thomas, 
39 L. R. A. (N. S.) 754, notes. _ 

But défendant stands in a différent position after conviction. In 
fact, in some states it has been considered necessary to enact législa- 
tion conferring power upon courts to allow bail after conviction and 
sentence. In the fédéral courts this power has been given by a rule 
of the Suprême Court, See United States v. Simmons (C. C.) 47 Fed. 
575. In this court a similar rule (34) has been adopted. 

Aside from any authorities, it must be apparent that, inasmuch as 
bail is allowed almost as a matter of course before conviction, largely 
because of the presumption of innocence which prevails in defendant's 
behalf, a différent practice should prevail where the reason for the 
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ruie disappears. After conviction and sentence, the burden is upon the 
convicted party to show error in the conyiction. 

Howevei", in View of the fact that bail is granted in the discrétion 
of the court, not alone because of the existence of this presumption of 
innocence, courts hâve, with great Hberahty, allowed défendants to be 
enlarged on bail notwithstanding conviction. Considérations afifecting 
the détermination of this question are severity of the punishment, the 
nature of the offense of which the défendant stands convicted, the 
health of the prisoner, the character of the évidence, the good faith 
back of the assignments of error, the public welfare, the conduct of 
the accused after indictment and up to and including the time of bis 
sentence, as well as many other matters. 

In fact, bail has been so frequently granted after conviction that an 
erroneous impression has obtained with the bar that it is allowed as a 
matter of l'ight. A few authorities, therefore, might well be examined. 
In 3 Ruling Case Law, p. 15, we fînd the following: 

"After conviction, no constitution al rlglit to bail exista and the grantlng of 
bail rests in tlie sound discrétion of the court. In cases of mlsdemeanor this 
discrétion Is exerclsed freely in favor of bail, but in félonies bail is allowed 
with great caution, and only where the peenliar circtmistances of the case 
render it right and proper." 

In 6 Corpus Juris, p. 965, we find the following statement supported 
by many authorities : 

"As a gênerai rule, tlie conviction of the accused does not, deprive tlie court 
of the jwwer to admit him to bail pending an imposition of sentence ; but its 
allowance continues a matter of judiclal discrétion untU the accused is 
finally eoinmltted in exécution; and In some jurisdictions this power is ex- 
pressly regulated by constitutlonal or by stututorj' provisions. Tliere is, 
however, no constitutional right to bail after conviction ; and, altliough In 
cases of nijsdemeanor this discretlonary power Is exerclsed freely in its 
favor, in cases of félonies bail after conviction should be allowed with great 
caution and onl.y where the extraordinary or peciillar clrcunistances of tlie 
case render it right and proper." 

To the same effect, see 5 Cyc. 72. 

In the fédéral courts we find the right to liail after conviction early 
recognized. In United States v. Simmons (G. C.) 47 Fed. 577, the 
court says : 

"Were it not for rule 30 of the Su)ire[ne Court [?.2 Sup. Ct. xill] of the 
United States, it might well be argued that no l)ail should be iiecepted from 
a person already convicted and luider senteuc:o to be imprlsoned for a tenu 
of six yea:rs." 

In Re Schriber, 19 Idaho, 531, 114 Pac. 29, 37 L. R. A. (N. S.) 
693, the appellate court considered a situation where the trial court 
refused to enlarge the défendant after conviction. I quote from the 
opinion : 

"It would certainly be dlsastrous if we should boKl that this provision ol! 
the Constitution grants to a person convicted of crime the absolute right to be 
admitted to bail pending ajjpea], irrespective of the m(>rits of the case. 
» » * jpQi- some reason the judge subsecpienfly concliided that he should 
no longer be admitted to bail. * * * We would not feel justitied in in- 
terfering with the discrétion of the trial .iudge under tlie facts and clrcum- 
stances as tliey présent theniselves to us iu tl;i:i pjlilioii. * « * v.'c uro 
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not familiar witli tlie situation and tlic circumstances of the petitioner, ana 
\ve tliinlî tliat is a matter witli wliicli tlic trial judge can deal more justly 
and vvisely. He is fauiiliar wlth tlie parties and tlieir ability to give bail, 
and also knows tlie tacts surrounding the commission of tlie olïense for wliich 
he was convicted." 

Extended notes appear in the report above referred to, as well as 
in the case of In re Thomas, supra. 

Whether the court properly traces its authority to the Suprême 
Court rule or not is immaterial. Fédéral courts hâve exercised un- 
hesitatingly the power to admit to bail défendants convicted and sen- 
tenced. In Ex parte Harlan (C. C.) 180 Fed. 119, 135, the question 
is considered at some length. I quota therefrom: 

"It is needless to say tliat there is no constltutlonal right to bail in any 
case, after conviction. After ail ttiat bas been said and written on the sub- 
ject, tlie only rule which can he deduced from the autliorities is that bail 
should be granted or denied as best eft'ects exact justice between the govem- 
meiit and the défendant accordiiig to the character and urgencies of the In- 
stant case, determlned in the light of the prlnci])les of the common law as 
affected by the enactments of Congress. It is due to social order and proper 
regard for the nia.1esty of tlie law, that a sentence, especially when aiiirmed 
by an appellate court, should be executed wlthout undue delay, and courts 
should be careful not to give countenance to factious résistance to the orderly 
opération of the law by lightly admitting a convicted prisoner to bail. On 
tJie other hand, it is also to be home in mind that the law is qulck to afford 
opportunity and means to tiie citizens to redress wroiigs at its hands, and 
delighting as it does, in the liberty of the citizen, will not, except In rare in- 
stances, compel the prisoner to undergo sentence before the final court has 
siioken, when he is honestly pursuing légal means to avold a c«nvictlon," 

See, also, Rose ex rel. Carter v. Roberts, 99 Fed. 952, 40 C. C. A. 
203. 

In the présent case the trial was concluded about August 17. De- 
fendants were sentenced on August 30. A large number of défend- 
ants were joined in the indictment and most of them are serving their 
sentences in the penitentiary. Défendant St. John claims that his 
business interests will sufïer if he be not enlarged on bail. His excuse 
for not presenting the bill of exceptions or the transcript of the rec- 
ord is that the trial was so long (the taking of testimony covering some 
85 days), so many exhibits were ofïered, that it has been impossible 
to prépare the bill of exceptions within the last 31/2 months or to get 
it ready for settlement. 

The absence of the bill of exceptions in the présent case only em- 
phasizes what, in my mind, is essential to the intelligent disposition of 
this or any similar motion. The judge who heard the case knows the 
attitude of each of the défendants, observed them throughout the trial 
and particularly while on the witness stand, understands the nature 
and the character of the offense, the reasonableness of defendant's 
claim of innocence, the strength or weakness of the government's case, 
the possibility of injury to défendant by reason of confinement pend- 
ing the disposition of the writ of error, as well as the injustice to the 
public, if any, should the défendant be enlai'ged, and is therefore best 
qualified to détermine whether défendant should be admitted to bail, 
as well as the amount of the bail. 

[2] To illustrate this court's difficulties : Défendant asserts, and the 
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government dénies, that error was committed in the trial of the case. 
Défendant asserts that he had no part in the conspiracy charged and 
that he was not even a member of the organization commonly called 
the I. W. W. This claim the government dénies, and asserts that de- 
fendant was one of the leading officers of the organization and an actor 
who played a leading rôle in the conspiracy. Défendant assigns error 
because of the alleged unlawful seizure of papers, but this court is at 
a total loss to know whether any papers (seized lawfully or unlawfully) 
belonged to, or were in the custody of, the défendant St. John. It ap- 
pears to me that in ail cases where the granting of bail is opposed by 
the government, and there is no bill of exceptions settled, the District 
Judge who heard the case should first be given the opportunity to hear 
the request and judicially exercise his discrétion in the matter. His 
conclusion would be much more intelligent than mine and doubtless 
controlling on review. 

There is danger lurking in the too libéral exercise of the power to 
admit to bail as well as in the arbitrary refusai to grant bail. Too 
frequently, after the défendant has been admitted to bail, his interest 
apparently lags, the appeal drags, the bill of exceptions is not promptly 
settled, and the record does not reach the appellate court as promptly 
as it should. There are inexcusable delays in securing the printing of 
the transcript — more delays in printing and serving the briefs. 

The présent rules of the Circuit Court of Appeals invite a very 
early disposition of any appeal or writ of error prosecuted in good 
faith and with vigor. There are three annual sessions of the court — 
October, January, and April. Causes may be advanced or set down 
specially. Writs may be heard without the testimony being printed. 
The clerk is able to print transcripts of great length in less than a 
week, while any brief of reasonable length will be printed in a day. 
Orders may be obtained dispensing with the printing of exhibits. ïn 
a Word, the rules and the practice of the court combine to accomplish 
the purpose of assisting the litigants to an early disposition of their 
cases. Court reporters are obtainable who will provide daily tran- 
scripts of testimony, and bills of exceptions can be presented almost 
on the day the verdict is received. 

Frequently the delays in thèse cases are due to the désire of the 
parties to avoid a hearing rather than to any other cause. In the prés- 
ent case, no application for bail has been made to the judge who tried 
the case since the assignment of errors has been filed. The offenses 
of which this défendant and others hâve been found guilty are serious 
and menacing to the public. Défendant has been tried and presuma- 
bly lawfully convicted. The interest of the public demands the exécu- 
tion of the sentence unless some spécial reasons be shown for defend- 
ant's enlargement. 

[3] Realizing that défendant is entitled, under the rules above quot- 
ed, to a détermination of his application on its merits by a judge of 
this court, I hâve studied the record and such facts as do appear, and 
my conclusion is not clouded in doubt. While the transcript of testi- 
mony of the trial is not before me, I am favored with a full statement 
of the case made by the District Judge when sentence was pronounced. 
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This statement shows that acts were committed, and a policy pursued, 
by many members of the organization known and referred to as the I. 
W. W. that were wholly at variance with the poHcy of this government 
during the war, and equally hostile to the welfare of people and indus- 
tries entirely free from blâme or responsibility for this country's part 
in the war. In large sections of the country, members of this organiza- 
tion not only attempted to cripple business, but to a certain extent, at 
least, accomplished their object. Certainly members of the organiza- 
tion known as the I. W. W. are not in an enviable position to urge the 
impairment of their property rights now, in view of their attitude 
towards property during the past year. Whether défendant partici- 
pated in this conspiracy — whether this défendant, or any défendants, 
were fairly convicted of this crime — are questions that each one has 
the right to présent and the right to hâve fully and fairly determined. 
But the court cannot and should not ignore this statement of the Dis- 
trict Court in determining whether bail should be allowed pending the 
détermination of thèse questions. 

Upon the entire showing, I conclude the request for bail should 
be and is hereby denied. 



MANSON et al. v. MESIROV. 
(Circuit Court of Appeals, Third Circuit. January 15, lî)19.) 

No. 2115. 

Bankeuptot <g=46i— Review— I'^ndinos. 

Conclusion of référée in baukruptcy, concurred In by the District Court, 
should not be disturbed on appeal, unless for plain error. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; John B. McPherson, Judge. 

In the matter of the bankruptcy of Max Manson and Samuel F. 
Manson, copartners, individually and trading as Max Manson & Son 
and Adelphia Waist Company. On pétition of Harry S. Mesirov, 
trustée in bankruptcy, the bankrupts were directed to turn over a sum 
of money, and, the order having been affirmed on certificate to the 
District Court, the bankrupts appeal. Affirmed and remanded. 

Bertram D. Rearick, of Philadelphia, Pa., for appellants. 
Edwin Fischer, Byron, Longbottom & Pape, and Jacob I. Wein- 
stein, ail of Philadelphia, Pa., for appellee. 

Before BUFFINGTON and WOOLLEY, Circuit Judges. 

PER CURIAM. In the course of the administration of the bank- 
rupt estate of Max Manson and Samuel F. Manson, the référée, after 
hearing proofs, made findings and entered an order that said bank- 
rupts "pay over within 10 days to Harry S. Mesirov, as trustée herein, 
the sum of $2,467, belonging to their estate in bankruptcy, found to 
be in their possession or under their control." On certificate to it, 

tg=>Foi other cases see same topic & KBY-KUMBEn in ail Key-Numbered Digests & Indexes 



800 254 fedb:ral rei-orïeu 

the District Court reconsidered the case, and thereafter entered îts 
opinion and decree as follows : 

"When a trustée seeks to obtaiii a turn-over ordcr, tlie establisliod practlce 
In this circuit is to be foUowed. Kpstein v. Sreinfeld (C. C. A. 3) 210 Fed. 
236, 127 O. C. A. 54. The présent proceediiig is lu its first stage, nud 1 shall 
only say that an attentive exaniiuution of the record discloses uo reasou for 
disagreement with the referee's report. But the concludlng words of his order 
should be sllghtly modllled, so as to read, 'found at the tlnie the pétition lu 
bankruptcy vvas liled to be iu their possession or under their control.' And, as 
the tlme for payment flxed by the référée lias now expired, the date of August 
15 is now substituted. 

"Thus modifled, the order is afflrmed." 

Thereupon this appeal was taken by the bankrupts to this court. 
No principles or questions of law, or procédure, are involved. The 
simple issue is one of fact, and those facts are fully discussed in the 
opinion of the référée. The contention, in substance, now is that the 
référée erred in his finding of facts, and the District Court erred in 
adopting those findings. We hâve carefuUy examined the testimony, 
and find the case had the careful and considerate attention of the 
référée, and we see no reason to differ from the conchisions he reach- 
ed. As the referee's conclusions were concurred in by the District 
Court, we hâve a case where their joint judgment should not be dis- 
turbed unless for plain error. 

The order below is affirmed, and the case reraanded for further 
procédure by the court below. 



FREEDOM OIL WORKS CO. v. PITTSBURGII, C, C. & ST. L. RY. CO. 
(Circuit Court of Appeal s, Third Circuit. January 15, 1919.) 

No. 2424. 

Appeal axd Ebeob i©=1106(4) — Review — I)ETEK.Mi>fATioN. 

In action by railvvay conii)any to reeover alleged storage charges on 
Interstate shipments, where the case was one of far-reaching importance, 
a Judgnaent entered on motion for judgment for want.of sufticient atlidavit 
of défense niay, in the discrétion of appellate court, be reversed without 
opinion on the questions involved, so as to allow proofs to be placed 
of record before the case is reviewed. 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; W. H. Seward Thomson, Judge. 

Action by the Pittsburgh, Cincinnati, Chicago & St. Louis Railway 
Company, now for use of Pittsburgh, Cincinnati, Chicago & St. 
Louis Railroad Company, against the Freedom Oil Works Company. 
There was a judgment for plaintifï, entered on motion for judgment 
for want of sufficient affidavit of défense (247 Fed. 573), and défend- 
ant brings error. Reversed and remanded. 

Forest G. Moorhead, of Beaver, Pa., for plaintifif in error. 

John G. Marshall and Moorhead & Marshall, ail of Beaver, Pa., 
and Gordon Fisher, of Pittsburgh, Pa. (Dalzell, Fisher & Hawkins, 
of Pittsburgh, Pa., of counsel), for défendant in error. 

Before BUFFINGTON and WOOLLEY, Circuit Judges. 

(g^^For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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PER CURIAM. In this case the Pittsburgh, Cincinnati, Chicago 
& St. Louis Railway Company bronght suit against the Freedom Oil 
Works Company to recover for alleged storage charges on interstate 
shipments. The court below entered judgment on a motion for judg- 
ment for want of a sufficient affidavit of défense. Thereupon the 
oil Company sued out this writ. 

On the argument it became évident that the case was one of far- 
reaching importance, and this court being, as it was in Paterlini v. 
Mémorial Hospital, 232 Fed. 360, 146 C. C. A. 407, unwilling to 
pass on the questions involved until, "by the proofs rather than from 
the uncertain averments of pleadings, we are precisely informed of 
the facts upon which our judgment should rest," we follow this course 
there indicated, namely, without expressing in any way any opinion 
upon the questions hère involved, we deem it the exercise of wise 
discrétion to reverse the judgment and allow the proofs to be placed 
of record before the case is reviewed by this court. 



FARREI.L et al. v. FIRST NAT. BANK OF PHILADELrPIIA. 

(Circuit Court of Appeals, Tliird Circuit. January 15, 1919.) 

No. 2422. 

1. Appeal and Ebkob ®=»!>77(3) — Grant of New Trial — Discketionaby 

PoWERS of Court. 

Tlie grant of a new trial is one of the most useful dlscretlonary powers 
of the trial court, and such step is only takeu with reluctance, and, when 
done, there is every presumption that it is done in pursuance of a wlso 
discrétion, and in furtlierance of justice. 

2. Appeal and Brror <S=110 — Review — ^Décisions Appealaiile. 

A writ of error wili not lie to review an order granting a new trial, 
and that matter ean be reviewed only when the case is before the appel- 
late court on writ of error after entry of final judgment. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action between J. Walter Farrell, Charles Weil, Sumner S. Weil, 
and John McKay, trading as Weil, Farrell & Co., and the First Na- 
tional Bank of Philadelphia. There was an order granting the lat- 
ter a new trial, and the former bring error. Writ dismissed. 

Henry A. Rubino and Van Vechten Veeder, both of New York 
City, and J. Howard Reber, of Philadelphia, Pa., for plaintiffs in 
error. 

Joseph S. Clark and Owen J. Roberts, both of Philadelphia, Pa., 
for défendant in error. 

Before BUFFINGTON and WOOLLËY, Circuit Judges. 

PER CURIAM. [1,2] The error assigned in this case is the grant- 
ing by the court below of a new trial. The grant of a new trial is 
one of the most useful discretionary powers of a trial court. It is 
not often exercised by the experienced District Judges of this circuit, 

«gcaPor otiier cases see same toplc & KEY-NUMBER in ail Key-Numbered Dieests & Indexes 
254 F.— 51 
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and when donc it is only, as they conceive, in furtherance of the due 
administration of justice. In no case in this circuit has it been held 
that a writ of error will lie to such grant of a new trial by the trial 
judge. Such step is only taken with reluctance, but when it is donc 
there is every presumption that it was done in pursuance of a wise 
discrétion, and in furtherance of justice, as the trial judge conceives. 
It is alleged in this case that there was an abuse of discrétion, be- 
cause the trial judge, it is contended, granted the new trial on a mis- 
taken view of the law. We do not deem it wise, at the présent stage 
of this case, to express or indicate any view on that question, but con- 
fine ourselves to quashing the writ and allowing the whole case to 
corne before us upon entry of final judgment, if error be then assigned. 



GALLET et al. v. R. & G. SOAP & SUPPI.Y CO. 
(Circuit Court of Appeals, Second Circuit. December 11, 1918.) 

No. 87. 

1. Trade-Mabks and Tbadb-Names ®::^58 — Infbingement — Marks — Ooepo- 

BATE NAMB. 

Complainants, French manufacturers of higli-grade .soaps and toilet 
préparations, witb. a registered trade-niark of "R. & G." in moiiogram, held 
not entitled to an Injunction restraining défendant, R. & G. Soap & Sup- 
ply Company, from using tlie letters "U. & G.," wliich are tlie initiais of 
its organizers, in its corporate nanie ; there being no claini of fraud, and 
no proof of interférence with. complainants' trade, the soap made by de- 
fendant being a low-priced article. 

2. Teade-Maeks and Trade-Names i®=573(2) — Similabity of Oorpoeate 

Names — RiGHT TO Injonction. 

Where the right to relief dépends exclusively upon comparison of the 
corporate names of the parties and the inferences to be dravvn from 
such comparison alone, without référence to extrinsic facts, and there is 
no évidence of confusion or injury, the courts will not grant injunctlve 
relief. 

3. Teade-Mabks and Teade-Names <©=70(1) — Unfair Compétition — Right 

TO Injunction. 

A court should not interfère by injunction to restrain alleged unfair 
compétition, when ordinary attention by the purchaser of the article 
would enable him at once to distinguisli the one from the other. 

4. Tbadb-Marks and Teade-Names ©=398 — Suit for Infbingement — Ac- 

COTJNTING. 

An accounting for infringement of trade-mark will not be ordered, un- 
less it is clear that on the évidence in the case, or évidence which 
might be presented to the master, there could be a substantial recovery. 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Suit in equity by Edmund Gallet and another against the R. & G. 
Soap & Supply Company. From the decree, complainants appeal. 
Affirmed. 

Maurice Léon, of New York City, for appellants. 

J. Robert Rubin, of New York City (Milton Frank, of New York 
City, on the brief)', for appellee. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

<g=3For other cases see saine toplo & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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M ANTON, Circuit Judge. [1] The appellants are partners trad- 
ing under the name of Roger & Gallet, with their principal place of 
business in France. They trade, however, in this country through 
duly authorized agents hère. They hâve obtained in the United States 
trade-marks No. 30,439, registered July 27, 1917; No. 35,737, regis- 
tered January 8, 1901; No. 96,880, registered May 5, 1914; No. 
101,629, registered January 5, 1915. 

Under thèse trade-marks, the appellants and their predecessors 
conducted their business since the 2d of January, 1891, which busi- 
ness consists of the sale of high-grade soaps and toilet préparations. 
The letters "R." and "G." hâve their origin in the initiais of the ap- 
pellants, and are combined in a monogram described in trade-mark 
registered No. 101,629. The appellee, R. & G. Soap & Supply Com- 
pany, is the successor of the R. & G. Supply Company. This firm 
began a premium business in the city of Binghamton, N. Y., in 1901, 
and is now engaged in the manufacturing, buying, selling, jmporting, 
and exporting of, and dealing generally in, soaps, teas, cofïee, gro- 
ceries, cloaks, suits, furniture, and ail kinds of supplies for individ- 
uals. Two men, Simon Rosenthal and Maurice Gutman, citizens of 
Binghamton, using their initiais as part of their corporate name, or- 
ganized the corporation R. & G. Supply Company, which was later 
changed to the présent name of the appellee. 

The appellee conducted its business by selling thèse articles di- 
rectly to the consumer from its manufacturing plant in Binghamton, 
giving premiums and stamps, which could be redeemied at its home 
office, for furniture and household articles. It is essentially a pre- 
mium business, as well as a mail-order business. The bulk of its 
business is done in the mining districts of Pennsylvania ; it deals in 
low-priced goods, and consequently does not reach the same high- 
class trade as do the appellants. On the other hand, the appellants' 
business was world-wide ; they dealt in more costly commodities, and 
consequently to a higher-grade trade. The appellants expressly elim- 
inated any charge of fraud. 

There was no proof that the appellants' business was interfered 
with; that is to say, that any actual loss was sustained or trade di- 
verted by reason of the use of thèse initiais in the appellee's trade name. 
Thèse facts were ail stipulated. 

The spécial master granted an injunction rCstraining the appellee 
from using the letters "R." and "G." either separately or in a mono- 
gram, or in the f orm "R. & G." or "R. and G." on labels, but did not 
enjoin the use of "R. & G." or "R. and G." in the corporate name ; 
the latter use, however, to be employed only with the same size print 
as the balance of the corporate name. 

The appellants, feeling aggrieved by the scope of this injunction, 
hâve appealed, and urge upon us that the court below erred in refus- 
ing to absolutely forhid the use of the letters "R. & G." in the corpo- 
rate name of the appellee, and further in failing to grant an account- 
ing. 

Upon thèse stipulated facts, nothing appears except the mère use 
of the letters "R." and "G." by the appellee, and such use in its cor- 
porate name could not constitute an infringement of the appellants' 
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trade-mark. Indeed, the use of similar trade-marks, standing alone, 
does not constitute infringement. Wherever aid bas been had from 
a court of equity, there has been some évidence of unfair compétition 
in the sale of tbe goods by tlie infringer. If the appellee had the right 
to use the letters "R." and "G." as it did, in its corporate name, by 
the grant of such name from the state, and did so conduct its business 
as not to palm ofï its goods as those of the appellants, and there is 
no évidence of fraud in the conduct of its business which would be 
calculated to reach tlie same resuit, equity will not enjoin it as an in- 
fringer. Howe Scale Co. v. Wyckoff, Seaman & Benedict, 198 U. 
S. 118, 25 Sup. Ct. 609, 49 L. Ed. 972. 

[2] Where the right to relief dépends exclusively upon the com- 
parison of the corporate names of the parties and the inferences to 
be drawn from such comparison alone, without référence to any ex- 
trinsic facts, and there is no évidence of confusion and injury, the 
courts will not grant injunctive relief. Higgins v. Higgins, 144 N. 
Y. 470, 39 N. E. 490, 27 L. R. A. 42, 43 Am. St. Rep. 769. 

It v^'as held in Cément Co. v. Le Page, 147 Mass. 207, 17 N. E. 304, 
9 Am. St. Rep. 685, that the right to use one's own name in ail legit- 
imate ways, or as a whole or part of a corporate name, in the absence 
of contract, fraud, or estoppel, will not be enjoined, and one may use 
his own name with equal right in a business in which others are as- 
sociated with him, as in a partnership or corporation, if it appears 
that such corporate or partnership name is not selected for the pur- 
pose of unfair compétition. Such absolute right to use a man's own 
name honestly in his own business, for the purpose of advertising it, 
even though it may interfère and injure the business of another having 
the name, unless he resorts to artifice or some action calculated to mis- 
lead the public as to the identity of the business, and thus cause in- 
jury to the others, beyond that which results from the similarity of 
names, should not be enjoined. 

Applying thèse rules to the facts in this record, we are of the opin- 
ion that the appellants hâve been accorded the f ullest protection to their 
trade-mark rights. 

[3] None of the labels which the appellee used with the name "R. 
& G. Soap & Supply Company, Binghamton, N. Y.," are likely to 
mislead the average purchaser to take the appellee's goods for those 
of the appellants. No ordinary purchaser would be misled by the 
similarity of the initiais used as restricted by the decree appealed from. 
A court of equity should not interfère when ordinary attention by the 
purchaser of the articles would enable him at once to discriminate 
the one from the other. 

The appellants used the initiais "R." and "G." in a monogram, with 
the words "Paris, France," and the appellee the name "R. & G. Soap 
& Supply Company, Binghamton, N. Y." We are at a loss to under- 
stand how the ordinary purchaser could be confused or deceived. 

[4] Nor are the appellants entitled to an accounting. There is no 
concession nor évidence which indicates that a single sale was made 
as a resuit of any misconception or misleading advertisements with 
the use of the initiais "R." and "G." on the labels of the commodities 
sold by the appellee, and there can be no damage in connection with 
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the violation of the appellants' rights, which hâve now been restrain- 
ed, except there was injury to the business and good will of the appel- 
lants. Such damage could only be demonstrated by loss of sales which 
otherwise would hâve accrued to the injiired business. An account- 
ing will not be ordered, unless it is clear that either upon the record, 
or upon a record which the appellants might présent to the master, 
there could be a substantial recovery. Merriam v. Saalfield, 198 Fed. 
369, 117 C. C. y\. 245. 

We are satisfied that the appellants présent no such case. Conclud- 
ing, as we do, that the initiais "R." and "G.," foUowed !ry the words 
"Soap & Supply Company, l'îinghamton, N. Y.," distinguished the 
appellee's goods from those of the appellants, so as to avoid confu- 
sion, and that there was no efïort on the part of the appellee to palm 
off its goods for those of the appellants, the appellants are not entitled 
to the further relief which they ask for. 

Decree affirmed. 



ROYAL INS. CO., Limited, v. TAYLOR et al. 

(Circuit Court of Appeals, Fourtli Circuit. October 11, 1918.) 

No. 1033. 

1. Evidence <S=>253(2) — Co:<1'"ession of Coconspiratob. 

In action on tire poliey, tonfcsfiion of orie wlio was eonvicted of burn- 
ing property is not adinls-sible afrainst insured, on theory property was 
buriK'd as part of a conspiracy, and confession was a déclaration of In- 
siired's cocoasjiirator, for confession was not niade pending the oonspira- 
cy, or in furthcrance of its pni'pose. 

2. Evidence <S=3253(1) — Cok.spiracy — Déclarations Aoainst Interest. 

Whero insurer clalmod that projierty was burned as resuit of con- 
spiracy between insured and one who ûreû the ]")roi)erty, latter's confes- 
sion Is not admissible against insured, in an action on tlie poliey, on the 
theory it was a déclaration against interest ; the rule applying only to 
déclarations against pecuniary interest. 

3. Inscranck iS=aG58 — Actions — Kvidence. 

"Where insurer claiaied that jjroperty was bui'ued as a resuit of a 
conspii'acy betwe(>n insured and one wlio flred the property, latter's con- 
fession is not admissible against insured, in an action o]i the iwlicy, on 
the theory that he was an accessory to the burniug. 

4. Evidence <S=3317(2) — Heahsay. 

Mère hearsay as to déclarations by a third person is not admissible i]i 
évidence. 

5. ArPEAL and Errob <g=1066 — Harmless Errori — Instruction. 

In action on tire poliey, where there was no évidence pro])erty was in- 
cumbered or belonged to any one other than those insured, poliey was 
prima facie évidence of their ownei'shlp ; so an instruction refusiiig to 
submit the question whether property •s\'as ineuinbered, etc., was harm- 
less, if erroneous, under Code W. Va., c. 125, § 64 (sec. 4818). 

6. Insurance iS=>CC5(1) — Firk Insurance — Ownersiiip. 

In action on tire poliey, where tliere was no évidence propei'ty was 
incumbered or belonged to any one other than those insured, poliey was 
prima facie évidence of thelr ownership. 

7. Api'eai, and Erkor <g:=>!)77(5) — Review — New Trial. 

DciUal of motion for new trial eannot be reviewed on writ of error. 

<g=3Foi other cases see same topio &. KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the Southern 
District of West Virginia, at Charleston ; Benjamin F. Keller, Judge. 

Action by J. S. Taylor and another against the Royal Insurance Com- 
pany, Limited. There was a judgment for plaintiffs, and défendant 
brings error. Affirmed. 

George E. Price and Price, Smith, Spilman & Clay, ail of Charleston, 
W. Va., and Steptoe & Johnson, of Clarksburg, W. Va., for plaintiff 
in error. 

L. H. Kelly, W. E. Hines, and Van B. Hall, ail of Sutton, W. Va., 
for défendants in error. 

Bef ore PRITCPIARD and WOODS, Circuit Judges, and CONNOR, 
District Judge. 

PRITCHARD, Circuit Judge. The défendant in error will herein- 
after be referred to as the plaintiff, and the plaintiff in error will be 
referred to as the défendant ; such being the relative positions the par- 
ties occupied in the court below. 

This is an action of assumpsit brought by J. S. Taylor and A. E. 
Messenger against the Royal Insurance Company, Limited, of Liver- 
pool, England, on a fire insurance policy for $5,200, issued by the de- 
fendant on the 24th day of August, 1915, on certain lumber of the 
plaintiffs on a lumber yard where there had been a mill located. The 
suit was originally brought in the circuit court of Braxton county, 
W. Va., and was removed on application of the défendant into the 
United States District Court for the Southern District of West Vir- 
ginia, and the défendant set up défense that the policy in question had 
become void, and the plaintiffs could not recover, because the property 
insured was set fire to and burned on the 2d day of November, 1915, 
by one Jerry White, and that said White was moved, incited, hired, 
and procured to set fire to and burn said property by the plaintiff A. E. 
Mtessenger, with intent and design to injure and defraud the défend- 
ant. 

It was also alleged that both of the plaintiffs had in the proof of loss 
sworn falsely that the fire did not originate by any act, design, or pro- 
curement on the part of the insured, or in conséquence of any fraud or 
evil practice donc or suffered by the insured. An amended spécifica- 
tion or défense was afterward filed, which, in effect, set up that the 
property was burned on the 2d day of November, 1915, pursuant to a 
conspiracy entered into between the plaintiffs with each other and with 
Jerry White and one Ona Conrad to set fire to and destroy the prop- 
erty insured by the pohcy, and that it was burned by the said Jerry 
white in accordance with the plan of said conspiracy and while it was 
in existence. A trial by jury was had, and a verdict rendered in favor 
of the plaintiffs against the défendant for $5,334.28. 

The case comes hère on a writ of error. The assignments of error 
relate to the refusai of the court below to permit the introduction of 
certain évidence and the giving of plaintiffs' instructions Nos. 2, 3, and 
4, except the tenth assignment, which relates to the court's refusai to 
set aside the verdict and award a new trial, on the ground that the ver- 
dict was contrary to the law and évidence. 
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By the first assignment of error it is contended that the court erred 
in its ruling upon the admissibility of the record of the criminal prose- 
cution of State of West Virginia v. Jerry White. The court, in re- 
ferring to this phase of the question, said: 

"The record of the conviction of WJiite was admitted for the purpose of 
showing that Jerry White was in the peniteatiary, and was therefore dis- 
qualified as a witness under section 17 of ehapter 152 of the West Virginia 
Code. Evidence was also admitted of the fact that Jerry White had admitted 
in the présence of a witness or witnesses that lie had bumed this property. 
The written confession of Jerry Wiilte was not admitted ; it having been 
offered as a whole, and containing statemeuts not germane to the question of 
White having burned the property, but containing statements prejudicial to 
plaintIfPs in this case as to his being employed by them for that purpose. It 
seems to me quite clear that tliis written confession of Jerry White was in- 
admissible as a whole (which was the only way in which it was offered) for 
any purpose in this case. The défendant was undoubtedly entitled to show, 
and dld show, that this property was intentionally bumed ; it was also en- 
titled to show, if it could, by any proper évidence, that the insured (the plain- 
tiffs in the case) had caused the property to be intentionally bumed, aad a 
volume of évidence, circumstantial in its nature, was introduced, which, 
coupled with the confession of White that he had burned the property, might 
well hâve iudueed the jury so to find, and there was abundant évidence to 
go to the jury upon the issue as to whether or not the plaintlfCs were entitled 
to recover anything, and, if so, how mueh ; but I am unable to see any view 
as to the admissibility of évidence in such a case, upon what theory the state- 
ment made by Wïiite that he had been hired by the plaintiffs to burn this 
property could be admissible." 

It is insisted by counsel for the plaintiff that the record in the case 
of State of West Virginia v. Jerry White is not incorporated as part 
of the record of this court, and that therefore the court cannot déter- 
mine as to what such record contains. This position is untenable, in 
view of the fact that this court entered an order, upon sup-p^estion of 
diminution of the record, directing that same be sent up as addenda, 
and, as such, same is now part of the record in the case before us. 
Therefore, in passing upon the questions involved herein, we will treat 
the addenda as part of the record. 

[1] It is urged by counsel for the défendant that there was a con- 
spiracy entered into by the plaintiiïs and Jerry White to defraud the 
défendant, in which it was agreed that White was to burn the prop- 
erty of the plaintifïs. It is contended by counsel for the défendant 
that, where a conspiracy bas been formed, the déclaration of a cocon- 
spirator in the absence of the others, made pending and in furtherance 
of its purpose, is compétent as against the other parties to the con- 
spiracy. However, this rule does not apply in view of the facts of the 
instant case. Hère the alleged confession was not made pending the 
conspiracy, nor in furtherance of its purpose. 

[2] It is insisted, however, that this évidence should hâve been ad- 
mitted upon the theory that the déclaration of White was contrary to 
his own interests. This rule only applies where the déclaration is con- 
trary to the pecuniary interests of the party making the same. 

In the case of Donnelly v. U. S., 228 U. S. 243, 33 Sup. Ct. 449, 57 
L. Ed. 820, Ann. Cas. 1913E, 710, the Suprême Court, in referring to 
this case, among other things, said : 



808 254 FEDERAL liEFOIiTEB 

"Oue of the exceptions to tlie rnle excludiDg it is tliat which poniiits the 
réception, nnder certain cireunistances and for limited purposes, of > .larii- 
tions of tlilrd parties niade contrary to tli(4r own interest ; but it is aimost 
universally held tliat this must be an interest of a pecuuiary cliaracter, and 
tlie fact tliat the déclaration, alle,!îed to liave bo(»n tlnis extra.iudicially made, 
would probaWy snbject the déclarant to a eriirunal liabllity is held not to lie 
Rufficicnt to constitute it an exce]>tion to tlie rnle against hearsay évidence. 
So it was held in tvvo notable cases in tlie Honse of Ixirds — Berkeley l'eerafre 
Case (1811) 4 Camp. 401; Siissex l'eerage Case (1844) 11 Cl. & Fin. 85, 103, 
309, 8 Eng. Reprliit, 1084, 1042 — recognized as of controlling authority in 
the courts of England. 

"In thls eoinitr}' there is a great and practically unanimous weight of 
autliority in the state courts agaiiist adniitting es'idence of confessions of 
third parties made ont of court and tending to exonéra te tlie accused. 
* * * West V. State, 76 Ala. 98. Davis v. Commonwealth. 95 Ky. 19 [23 S. 
W. .585, 44 Am. St. Rep. 201], and People v. Hall, 94 Cal. .505. 590 [30 Pac. 71, 
are precisely in point with the présent case, in that the alleged déclarant was 
shown to be deceased at the time of the trial. In West v. State the défendant 
ofCered to prove by a witness that he heard one Jones say on his deathbed tliat 
lie had killed Wilson, the doceased. The Suprême Court sustained the ruling 
of the trial judge excluding the évidence. In Davis v. Commonvv'ealtli, tlie 
offer excluded was to prove by a witness that oue l'earl confessed to him on 
his deathbed that he had killed the person for whose murder Davis was on 
trial. The Court of Appeals of Kentucky atlirnied the conviction. In People 
V. Hall it appeared that défendant and one Kingsberry were arrested together 
for an alleged burglary, attempted to escape, were fired upon, and wounded 
by one of the captors ; that a physician was sent for to treat them, and that 
Kingsberry died from the effects of his wound before aiiy complaint was tiled 
against either of the parties. 'In his own behalf the défendant offered to 
XU'OYe that after a careful examination the physician was satisfied that 
Kingsberry's wounds were necessarily fatal, and that he so informed him at 
the time; that Kingsberry admitted to the physician that he fully realized 
that he was mortally wounded and was on the point of death, and had given 
up ail hope of ever getting well ; that he was eonsdous of death, and that, 
tlius having a sensé of impending death, and wirhout hope of reward, he 
made a fuU, free, and complète confession lo suid physician in relation to this 
alleged crime, statmg that he himself had planned the entire scheme, and 
that Hall had notliing to do with it and was not connected with the guilt, 
;ind was in ail respects innocent of aiiy criminal act or iiitent in the matter.' 
This évidence was excluded, and tlie Suprême Court of California sustained 
the ruling, saying: 'The rule is settled beyoïid controversy that in a prosecu- 
tion for crime the déclaration of another person that he comniitted the crime 
is not admissible.' " 

In the case of Fonville v. Atlanta & C. Air Line Ry. Co. et al., 93 
S. C. 287, 75 S- E. 173, the court, among other things, says: 

"The gênerai rule that tlie records in criminal cases are not admissible in 
civil cases as évidence of the facts upon vshich a conviction was had is well 
settled. Therè are some exceptions, but the gênerai rule is as stated, and it is 
tVmnded upou sound principles, to wit, the waiit of mutuallty, arislng out of 
the fact that « * * the coui-se of the proceedings and the rules of décision 
in the two courts are différent. A liigher degree of proof is required lu 
criminal than in civil cases. 1 Gr. Ev. § 5;î7 ; 7 Enc. Ev. 850; Miller v. Sou. 
Pac. R. Co.. 20 Or. 285, 2V, Pac. 70 ; Chamberlain v. Piei-son, 87 Fed. 420, 31 
C. C. A. 157." 

It clearly appearing that thèse déclarations were not against the 
pecuniary or proprietary interests of White, we think the case just cited 
is conclusive as to this point. 

[3] It is further urged that the déclarations, admissions, and con- 
fession of White were admissible upon the theory that plaintiffs were 
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accessories. In the case of Don3ielly v. U. S., supra, the exception to 
the rule that évidence against the principal upon the trial of such ac- 
cessory does not apply to civil trials, and only where one is on trial 
charged with a criminal offense, is clearly stated. Therefore this évi- 
dence was incompétent, under the rule as contended for by counsel for 
défendant. 

[4] By the second assignment of error it is insisted that the court 
below erred in — 

"refusiiig to j)ermit tlie i)laiiitiffs to prove by the witiiessos Morrlson, Cutli]). 
and ClierrliiKtoii, from White's statt'iueut.s and admission to tliein, tlie détails 
of tlie tiurning of tlie linnber, Wlnte's reason for buniing tlie Iniuber, and tlio 
facts and circumstances surroniiding tlie burning." 

This évidence is purely hearsay, and, for the reasons already stated 
as to the admissibility of the written confession, we think that the rul- 
ing of the court below as respects admission of this testimony was 
eminently proper. 

The seventh assignment of error is substantially the same as the 
first, and we hâve already disposed of the point involved therein. 

[5, 6] By the eighth assignment of error it is insisted that the court 
below erred in giving to the jury plaintiff's instructions Nos. 2, 3, and 
4. We think that the exceptions to instructions 2 and 3 are without 
merit, inasmuch as the judge clearly and explicitly stated the law ap- 
plicable to the facts of this case. Therefore we do not deem it neces- 
sary to enter into a discussion of the same. 

In instruction No. 4 the court instructed the jury as follows; 

"The conrt instructs the jury that no spécifications of défense having tieeii 
filed by the défendant, charging or alleging that the proi)erty insured was 
not the proporty of botli Taylor and Messenger, or charging or alleging tliiu: 
there was a lien or otlier inc;.nnbrance on the property insured, at the tinie 
the insuranee was effected, or from tliat timo until its destruction by tire, or 
charging or alleging that there was any change in the ownership of the 
property from the time the insiu'anee was eft'ected until tlie property was 
destroyed, no issue is raised in tlie case as to the ownership of the property 
■ speeifled in the policy of insurance sued upon." 

Section 64 of chapter 125 of the Code of West Virginia (sec. 4818) 
is in the f ollowing language : 

"To any déclaration or count on a policy of Insurance, whether the same 
be in the form pi-escribed by the sixt.v-tirst section of this chapter or not, and 
whether the action lie covenant, debt or assumpsit. the défendant nmy plead 
that lie is not liable to tho plaintiff as in said déclaration is alleged. But if 
in any action on a poiicy of insurance, the défense be that the action camiot 
be maintained becanse of the failure to pevform or comply with, or violation 
of any clause, condition or warranty in, upon or annexed to the policy, or con- 
tained in or upon any paper wlricli is made l)y référence a part of tlie policy, 
the défendant must file a statement in writiiig speclfyiiig by référence thereto, 
or othorwise, the particular clause, condition or warranty in respect to which 
such failure or violation is claimcd to bave occurred, and such statement 
must be verified by the oath of the défendant, bis ofticer, agent or attorney at 
law, to the effect that the atliant belioves vlie matter of défense therein stated 
will be supported by évidence at the trial." 

We fail to find any évidence tending to show that the property bum- 
ed Vk'as incumbered or did not belong to the plaintiffs. On the other 
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hand, we thînk it was clearly established that this was the property of 
the plaintiffs, and the jury passed upon that question. There not being 
sufficient évidence to sustain the contention of the défendant, the in- 
structions, even though incorrect, would be harmless error. The policy 
which was introduced in évidence was prima facie évidence of the 
ownership of the same by the insured, and, as we hâve stated, there be- 
ing- no évidence to the contrary, the défendant was not entitled to hâve 
the jury consider this question; there not being sufficient évidence to 
show that White did the burning. 

[7] The assignment of error which relates to the refusai of the court 
to set aside the verdict and award a new trial is without merit. We 
hâve discussed this phase of the question so often in the past, holding 
that the refusai to grant a motion for a new trial is not reviewable, 
that we do not deem it necessary to enter into a further discussion of 
this point. 

For the reasons stated, the judgment of the court below is affirmed. 



ALWOOD et al. v. LEWIS et al. 

(Circuit Court of Appeals, Fifth Circuit. Noveniber 16, 1&18. Eehearing 
Denied Februarj' 1, 1919.) 

No. 3169. 

1. Witxs <g=>603(5) — Power or Disposition — Exercise — Bitrden on Estate. 

Where a will devising land to one for life, remainder to others, author- 
Ized the life tenant to sell and dispose of timber on the lands, held, that 
the life tenant, as he had no rlght to destroy the estate in remainder, 
could not burdcn sueh estate by givlng the purchaser more than.a reason- 
able time for removal, which is a question of fact dépendent on the 
circumstances, and the abillty on part of purchaser to impose conditions 
on the life tenant did not increase the powers of life tenant. 

2. AppEAn AND Error <g=3ll75(7) — Détermination. 

Where the facts in an equity caçe were fuUy developed, and the trial 
court disregarded the advisory verdict of jury, held, where the litigation 
has been long drawn out, the appellate court was warranted in determin- 
ing the issues of fact. 

3. Life Estâtes ig=>23 — Power to Sell Timbeb — Removal of Timber — Rea- 

SONABLE Time. 

Wliere a life tenant, who was authorized by will to sell tinil)er, disposed 
of it in 1902, and died in 1905, held that, by the time litigation was In- 
stltuted in the fédéral courts in the year 1914, the purchaser had had a 
reasonable time for removal, and a grantee of the remaindermen should 
not thereafter be enjoined from cutting timber. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia; Emory Speer, Judge. 

Bill by George S. Lewis and others, receivers of the Hilton-Dodge 
Lumber Company, against William Alwood and others. From a de- 
cree for complainants, défendants appeal. Affirmed in part, and in 
part reversed and rendered. 

(gsaFor otlier cases see aame topic & KEY-NUMBER ia ail Key-Numbered Digests & Indexe» 
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W. W. Osborne, A. A. Lawrence, and E. H. Abrahams, ail of Sav- 
annah, Ga., and A. S. Anderson, of Millen, Ga., for appellants. 

Robert J. Travis and Wm. Garrard, both of Savannah, Ga., for ap- 
pellees. 

Before WALKER and BATTS, Circuit Judges, and SHEPPARD, 
District Judge. 

BATTS, Circuit Judge. Among the provisions of the will of Benja- 
min L. Lane, probated in 1885, was one devising to Geo. W. C. Lane 
land "for and during his natural life, with remainder to the living chil- 
dren at the time of his death." It was further provided: 

"Tliat my children, to whom I hâve heretofore given life estâtes in the lands 
in this will given them, shall hâve fiill power and authority to sell and dispose 
of the timber on ail said lands, and shall hâve the fuU use and enjoyment of 
said la'nds wilhout inipeaehment of waste." 

On the 6th of February, 1902, George W. C. Lane, the devisee, "did 
bargain, sell, grant, and convey" to the Hilton-Dodge Lumber Com- 
pany "ail the cypress timber and trees of every sort and description, 
standing, lying or being upon" land, a life estate in which had been 
to him devised. In the instrument of sale it is provided : 

"That the time limit of this conveyance. as above set forth, shall be 20 
years froni tlie date of this conveyance, bot the first parties [naming them] 
agrée that said time limit may be extended from year to year thereafter, not 
exceeding 10 years' extension, upon tlie payment by the second party to tne 
first party or his heirs of iuterest on the original purcliase priée at the rate of 
6 per cent, per annuni." 

George W. C. Lane died in 1905. On November 11, 1911, the land 
was purchased from the remaindermen by appellants, who began to 
eut and remove the cypress. In 1913 the Hilton-Dodge Lumber Com- 
pany brought its bill in equity in the superior court of Jenkins county 
against the purchasers of the land, making the same allégations as in 
the présent bill, and seeking to hâve the respondents therein temjx)rarily 
and permanently enjoined from cutting the timber. Upon a hearing 
before the judge of that court, an order was passed on July 25, 1914, 
denying the prayer of the petitioners and dissolving a temporary re- 
straining order theretofore issued, but enjoining both parties from 
cutting timber. The case was appealed to the Suprême Court of Geor- 
gia. The judgment was "reversed, with direction that a hearing be 
had upon the right of plaintiflf to injunction." Hilton, etc., Lumber 
Co. V. Alwood, 141 Ga. 653, 81 S. E. 1119. In the opinion it was de- 
clared : 

"It is clear that the testator intended that the life tenant's living children 
should tal;e the land on the death of the life tenant, and it is equally clear 
that in giving the life tenant a power to sell thet timber ofC the land he did 
not intend to destroy the remainder estate, nor authorize the life tenant to 
impose upon that estate such biirdens as vs^ould practically deprive the re- 
maindermen of its enjoyment after his death." 

It was further held that the purchasers were entitled to a reasonable 
time after the purchase in which to remove the timber, and that what 
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was a reasonable time was a question of fact. Upon reversai, plain- 
tiffs (appellees) dismissed their bill and instituted the présent suit. 

The trial of this case was begun before Judge Lambdin, who sub- 
mitted to a jury, called to aid him in passing upon the questions of 
fact, the issue as to what would be a reasonable time for the purchaser 
to remove the timber. The jury found that a reasonable time had not 
elapsed when the suit was instituted by the appellees in the state court, 
but that it had elapsed when the suit was instituted in the fédéral court. 
The effect of the verdict, if it had been followed by the trial court, 
would bave been to hold the défendants (appellants) responsible for 
the timber eut, but to preclude the appellees from further taking of 
timber. After the death of Judge Lambdin a judgment was rendered 
by Judge Speer, giving to complainants the value of the timber taken, 
restraining appellants from removing any cyprès s timber, and from 
interfering with complainants "in the exercise by them of any of the 
rights conferred by the timber deed." The last clause is construed as 
a holding that, under the timber deed, complainants hâve a right to 
remove the timber within 20 years after the exécution of the deed, 
with the privilège of extension for an additional 10 years. 

Appellants insist that their plea of res adjudicata, based upon the 
opinion and judgment of the Suprême Court of Georgia, should bave 
been sustained. The conclusion reached renders a détermination of 
this matter unnecessary. Nor is it necessary to détermine whether the 
construction of a contract based upon a will creating estâtes in land in 
Georgia is to be determined by gênerai principles of jurisprudence, or 
is one of those matters with référence to which the fédéral courts will 
consider themselves bound by state décisions. Considération of thèse 
matters may be pretermitted because the conclusion of this court upon 
the principal issue in this case is the same as that of the Suprême Court 
of Georgia. The devisee of the life estate was given fuU power to sell 
and dispose of the timber, but no right given him was any more defi- 
nitely given than was the estate to the remaindermen. 

To hold that the rights of the purchasers of the timber might be eut 
off immediately after the purchase by the death of the life tenant, with- 
out the possibility of removal of the timber, would be, in effect, to 
destroy the full power of sale and disposition given by the devise. 
To hold that the tenant for life could tie up the land for 20 years, and 
then for another 10 years, is to permit the substantial destruction of 
the estate of the remaindermen. 

[1-3] What would be a reasonable time for the removal of the tim- 
ber is a question of fact, which might be dépendent upon many cir- 
cumstances. No period of time, however, the allowance of which 
would destroy or substantially impair the estate of the remaindermen, 
could be regarded as reasonable. It is contended by appellees that 
sales at the time of the making of the will could not hâve been made, 
except upon terms of the character incorporated in the instrument of 
sale. If the purpose of the devisor was to destroy or seriously impair 
the estate in remainder, apter language could hâve been and should 
hâve been used. Evidence was introduced to establish customary con- 
ditions of timber "leases." It rather tended to establish that the Hil- 
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ton-Dodge Lumber Company, at the time of the sale, enjoyed a kind 
of monopoly of purchase. Ability o£ the buyer to impose upon the 
life tenant did not enlarge the powers of the life tenant. 

If the Word "dispose," in tlîe will, adds anything to "sale," it is 
enough to say that any other disposition was snbject to the same limi- 
tations that the rights of the remaindermen imposed upon the sale. 

A jury bas passed upon what constituted a reasonable time for the 
removal of the timber. If this verdict had been adopted by the court, 
it would doubtless be sustained as the conclusion of a tribunal favored 
by the law for determining matters of f act. But it bas not been adopt- 
ed, and this court bas the alternative of reversing the case for a trial 
consistent herewith, or determining from the évidence what is or was 
a reasonable time for the removal of the timber. There is nothing to 
indicate that the facts bave not been fuUy developed; and, perhaps, 
a présent détermination of the issue would better accord with sub- 
stantial justice than the further extension of litigation, which bas al- 
ready dragged along its lengths for a period of more than five years. 
We feel that if we should adopt the conclusion of the jury, to the effect 
that the timber eut by appellants was taken within the reasonable pe- 
riod to which appellees were entitled, and further find that the period 
ceased at the beginning of the litigation in the state court, any right to 
complain would not be in appellees. 

Judgment is hère rendered for appellees against appellants for the 
sum of $1,578.15, with légal interest from Mardi 23, 1917, and other- 
wise for appellants against appellees, with injunction restraining in- 
terférence with the cutting and removal of the timber in controversy ; 
costs to be divided equally. 

Affirmed in part, and in part reversed and rendered. 



RAMSAY V. CRKYLIX. 
(Circuit Court of Appeals, Eighth Circuit. December 4, 1918.) 

No. 5059. 

1. Appeal and Erhor iS;:3866(3) — Iîevibw— Scope— Direoted Verdict. 

AMiore, at close of trial, each party requested an instinicted verdict, 
eacli party was estopped from reviewinpc Issues of fact on which there 
was any suhstantial contlict in the évidence, and, where there was sub- 
stantial évidence to sustain a finding in favor of i^laintifC, for whom tho 
court dirocted verdict, the only question reviewable on writ of error Is: 
Was there error In the déclaration or application of the law by the court 
below? 

2. Courts <S=3366(7) — PiffiCEDBNCE— State Laws. 

Whether Code Supp. lowa 1913, §§ 1641b, ICllf, prohlbit a corporation 
from selling or Issuing its stock for the notes of solvent makers payable 
at reasonable tiines thereafter, is a question of state law, primarily for 
the décision of the lowa courts, whose décision wlU be followed by the 
fédéral court. 

3. Corporations <®=392 — Issuance of Stock— Kotes. 

Conceding that Code Supp. lowa 1913, §§ 1641b, 1641f, forbid a cor- 
poration from selling or issuing its stock for the notes of solvent makers, 

•<g=For other cases see same topic & KBY-NUMBEB ia ail Key-Numbered Digests & Indexes 
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an agreement by a purchaser of stock, who had given a note therefor, to 
reiinburse the directors of the corporation if they would pay for the 
stock aiready issued, is not in violation of tlie statute. 

4. CoBPOEATioKS <g=5l03 — Stock — Issuance— Vaiiditt— "Void." 

While Code Supp. lowa, S8 1641b, 1641f, provide that a corporation 
shall not Issue its stock until it bas received tbe par value thereof, and 
that stock issued In violation of sucli provision shall be vold, stock is- 
sued for a note is not wbolly void, but is only voidable, and the Issu- 
ance may be ratified, wbere the corporation reçoives the par value there- 
of; tbe Word "void," as used by the lawmakers, being équivalent to 
voidable. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Void.] 

5. COEPOEATIONS ©=92 SUBSCEIPTION— NoTE— VaLIDITT. 

A purchaser of corporate stock, who gave his note tberefor, cannot 
defeat collection of the note on the ground of want of considération, in 
that the lowa statute requires corporations to receive the par value 
thereof before issuing stock, where the stock was aetually issued and 
transferred by the purchaser for valuable considération, partlcularly as 
the issuance of the stock might be ratified by payment. 

6. CoNTEACTS ($z=>ni(l) — Legauty of Oonsidekatios— Agbeement to Ke- 

iMBURSE— Payment of Voidable Note. 

Though, under the laws of lowa, a note given for the price of corpo- 
rate stock duly issued to the maker was void, held that, the maker hav- 
ing transferred the stock to another, an agreernent on his part to relm- 
burse directors of the corporation If they would pay the amount of the 
note and take it up, Is not illégal or against public policy, being separa- 
ble from the original purchase and note. 

7. AppEAL AND Ereoe <S=750(2) — Review— Directed Veedict— Assignment 

OF Eeroe. 

Though judgment for plaintiff was on verdict directed for hîm on the 
first cause of action, the question of the validlty of the second cause of 
action is before the appellate court by reason of defendant's assignment 
of error to refusai of his gênerai motion for directed verdict. 

8. Appeal and Eeeoe i®=>854(2) — Review— Reason fori Décision — Dieection 

OF Verdict. 

Though, on motion for directed verdict by eaeh party, verdict was di- 
rected for plaintifC on first cause of action, wben it sbould hâve been 
directed for him on second cause for same amount, judgment will be 
affirmed; the validlty of second cause being before the court, under rule 
of wrong reason for right judgment. 

In Error to the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Action by Byron Crevlin against Charles H. Ramsay. Judgment 
for plaintiff, and défendant brings error. Affirmed. 

John T. Jacobs, of Greeley, Colo. (Herbert E. Mann, of Greeley, 
Colo., and H. R. Kaus, of Denver, Colo., on the brief), for plaintiff in 
error. 

Pierpont Fuller, of Denver, Colo. (Henry T. Rogers, Daniel B. 
Ellis, Lewis B. Johnson, and George A. H. Fraser, ail of Denver, 
Colo., on the brief), for défendant in error. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

SANBO'RN, Circuit Judge. [1] The judgment hère challenged 
rests upon an instructed verdict for Crevlin, the plaintiff below, and 

(gssFor other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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each question presented is raised by the attack upon that instruction, 
and upon the refusai of the court to give to the jury an instruction, 
requested by Ramsay, the défendant, to return a verdict in his f avor. 
As at the close of the trial each party requested the court to instruct 
the jury to return a verdict in his favor, each party was thereby es- 
topped from reviewing every issue of fact upon which there was any 
substantial conflict in the évidence, and, as the record satisfies that 
there was substantial évidence at the trial to sustain a finding in fa- 
vor of the plaintifl: upon every material issue of fact in the case, the 
only question reviewable hère is: Was there error in the déclaration 
or application of the law by the court below? Beuttell v. Magone, 
157 U. S. 154, 157, 15 Sup. Ct. 566, 39 L. Ed. 654; United States 
V. Bishop, 125 Fed. 181, 183, 60 C. C. A. 123, 125 ; Phénix Ins. Co. 
v. Kerr, 129 Fed. 723, 724, 64 C. C. A. 251, 66 L. R. A. 569. 

This was the case. The Barnes Electric Light & Power Company 
was a corporation of the state of lowa, with a capital stock of 400 
shares, of a par value of $100 each, 360% of which had been issued, 
and 39I/2 of which remained in its treasury. About July 2, 1912, the 
défendant Ramsay agreed to take, and six months thereafter to pay, 
$3,500, with interest at 6 per cent, per annum, for 35 shares of this 
treasury stock, and thereupon he delivered to the corporation his prom- 
issory note, dated July 22, 1912, whereby he promised to pay this 
sum to the corporation, and the latter at some time before August 8, 
1912, issued to him its certificate for the 35 shares of stock, which, 
prior to the latter date, he sold and assigned to H. J. Stoop in ex- 
change for stock in some other corporation. On August 8, 1912, there 
was a meeting of the stockholders of the corporation for the élec- 
tion of officers and the transaction of other business at which some 
of the stockholders objected to the voting by Mr. Stoop of the 35 
shares of stock, on the ground that they had been issued in violation 
of sections 1641b and 1641 f of the Supplément Code of lowa of 1913, 
which provide in substance that such a corporation shall not issue 
its stock "until the corporation has received the par value thereof " ; 
that if it is proposed to pay for such stock "in property, or in any 
other thing than money," the corporation shall cause such property or 
other thing than money to be appraised by the Executive Council 
of the state of lowa, and shall not issue its capital stock therefor in 
a greater amount than the appraised value of such property or thing ; 
that stock issued in violation of the f oregoing provisions shall be void ; 
that in a suit brought by the Attorney General a decree of cancella- 
tion thereof shall be rendered; that, "if the corporation has received 
any money or thing of value for said stock, such money or thing of 
value shall be returned" (section 1641d) ; and that any officer, agent, 
or représentative of a corporation who violâtes any of the forego- 
ing provisions shall be subject to fine and imprisonment. 

After a discussion of this objection the stockholders signed an agree- 
ment that, if those who were directors of the corporation when the 
note was taken would pay to the corporation $3,500, they would turn 
over to the payors Ramsay's note for $3,500 without recourse, would 
waive any objections to the issuance of the 35 shares of stock, and 
would agrée that those shares should be considered légal stock of the 
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Company. Farr, one of the former directors, talked with Ramsay 
over the téléphone, told him of the objection to the voting of the 
stock, and asked him if he would pay the former directors the $3,- 
500 and interest when his note came due, if they would pay the $3,- 
500 to the corporation then for him, and he promised Farr that he 
would do so. Farr testified to this contract, and Ramsay testified 
that he had no such conversation. Upon Farr's report of this prom- 
ise, four of the former directors, Crevlin, Farr, Swigart, and Bowen, 
paid to the corporation $3,500. The latter indorsed Ramsay's note 
to them without recourse, Stoop voted the 35 shares of stock, and 
there is no évidence that any one but Ramsay and his counsel has ever 
challenged the validity of this stock since. The interests of Bowen, 
Swigart, and Farr in their daim against Ramsay were conveyed to 
Crevlin, and he brought this action against Ramsay. He stated his 
cause of action in two counts — one on the note, and the other on the 
agreement of Ramsay, made on August 8, 1912, to pay to the four 
former directors the $3,500 and interest when the note came due, in 
considération of their then paying the $3,500 to the corporation. 

At the close of the trial each party made a gênerai motion, with- 
out more, that the court instruct the jury to return a verdict in his 
favor; the court granted the plaintiff's motion, denied the defend- 
ant's, instructed the jury to return a verdict for the plaintiff on the 
first cause of action, and a verdict and judgment accordingly were 
rendered. This judgment is assailed hère on three grounds : (1) That 
the taking of the note for the stock and the issue of the latter there- 
for were violations of the statute cited, and were against the public 
policy of the state, so that the note was not collectable ; (2) that the note 
was without considération ; and (3) that the payment of the $3,500 
to the corporation by the four directors, and the agreement of Ram- 
say to pay that amount and interest to them, were inséparable from 
the first transaction, grew out of it, and were tainted with its illegal- 
ity, and for that reason the agreement of August 8, 1912, was not 
enforceable. 

[2] Whether or not the statute of lowa which has been cited pro- 
hibits a corporation from selling or issuing its stock for the promis- 
sory notes of solvent makers, payable at reasonable times thereafter, 
is a question of state law, primarily for the décision of the Suprême 
Court of lowa. Upon that question this court will gladly follow its 
lead. That court discussed the question in First National Bank v. 
Fulton,. 156 lowa, 734, 137 N. W. 1019, but counsel disagree as to 
the effect of the opinion in that case and, as it is not indispensable 
to the disposition of this case to décide that issue, it is hère dis- 
misséd without intimation, of any opinion concerning it. 

[3] Conceding that the taking of the note and the issuance of the 
stock therefor before the note was paid constituted a violation of the 
statute was illégal, and contrary to the public policy disclosed by that 
statute, it does not follow that the payment of the corporation for 
that stock by the four directors, or the payment for Ramsay's note 
by the four directors at the request of Ramsay, whereby the corpo- 
ration received payment in money for the fuU par value of that stock, 
or that the agreement of Ramsay to pay to them the $3,500 they paid, 
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whether that payment was made for the stock or for the note, was 
either immoral or illégal, or against the public policy of the state. 
The sole object of the statute and of the public policy it embodied 
was to secure to each corporation payment for its stock to the 
amount of its par value in money or its équivalent. It could not hâve 
been either illégal or immoral for the four former directors to efïect 
this desired object by paying the $3,500 to the corporation in money 
in considération of Ramsay's agreement to repay them that amount, 
with interest; nor could it hâve been either illégal or immoral for 
Ramsay, who should hâve paid the $3,500 in money before he took 
the certificate of stock to agrée to pay back to them the $3,500 he in- 
duced them to pay to the corporation in considération of that agree- 
ment. Neither the payment nor the agreement to repay, either in- 
duced, aided, or effected any violation of the statute. On the other 
hand, they prevented the evil efïect which the statute was enacted 
to avoid. 

[4] Again, while the statute déclares that stock issued in violation 
of it shall be void, it does not follow that such stock is void in such 
a sensé that there remains no locus pcenitentiœ, that such stock may 
not be validated by the subséquent payment and receipt of the money 
for it. The word "void" is often used by legislators, courts, lawyers, 
and laymen when its true meaning is "voidable." "It is rarely," says 
the Suprême Court in Weeks v. Bridgman, 159 U. S. 541, 547, 16 
Sup. Ct. 72, 74 (40 L. Ed. 253), "that things are wholly void and 
without force and efïect as to ail persons and for ail purposes, and 
incapable of being made otherwise. Things are voidable which are 
valid and efifectual until they are avoided by some act; while things 
are often said to be void which are without validity until confirmed. 
8 Bac. Abr. Void and Voidable ; Ewell v. Daggs, 108 U. S. 143 [2 
Sup. Ct. 408, 27 h. Ed. 682] ; Ex parte Lange, 18 Wall. 163 [21 L- 
Ed. 872] ; State v. Richmond, 6 Foster (N. H.) 232; Anderson v. 
Roberts, 18 Johns. [N. Y.] 515 [9 Am. Dec. 235] ; Pearsoll v. Cha- 
pin, 44 Penn. St. 9." A conveyance in fraud of creditors was de- 
clared to be "utterly void, frustrate, and of non-effect" by the stat- 
ute of 13 Eliz. c. 5, and has been uniformly declared to be void by 
the statutes of the states, but such a conveyance is universally held 
to be voidable only, to be valid until avoided and to be capable of 
ratification by the creditors, Anderson v. Roberts, 18 Johns. (N. 
Y.) 516, 527; Harvey v. Varney, 98 Mass. 118; Drinkwater v. Drink- 
water, 4 Mass. 354; Oriental Bank v. Haskins, 3 Metc. (Mass.) 332, 
37 Am. Dec. 140; Crowninshickl v. Kittridge, 7 Metc. (Mass.) 520. 
A gift of goods declared by statute to be void as to creditors is void- 
able only, and is susceptible of ratification. Snow v. Lang, 2 Allen 
(Mass.) 18. A préférence of a creditor within 60 days of insolvency, 
declared to be void as to creditors by statute, is voidable only, and 
is capable of ratification. Coït v. Sears Commercial Company, 20 
R. I. 64, 37 Atl. 314. _ 

Tuming to the décisions of the state of lowa, whose statute is hère 
under considération, in l'enny])acker v. Capital Insurance Co., 80 
lowa, 56, 45 N. W. 408, 8 L. R. A. 236, 20 Am. St. Rep. 395, the 
254 F.— Û2 
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laws of the state of Pennsylvania forbade insurance on raiiroad prop- 
erty in that state by any company vvithout a license from Pennsyl- 
vania and made the writing of such insurance punishable by fine. 
An insurance company of lowa wrote such insurance without a li- 
cense, it was sued upon the policy and defended on the ground that 
the policy was violative of the statute and of the public policy of 
Pennsylvania and was void, but the lowa court sustained the action 
and said: 

"The évident purpose of such a law Is the protection of those paying for 
insurance upon property in that state. The prohibition and penalty is against 
the company only. No duty is required of the insured, and no act upon hi« 
part expressly prohibited." 

het the fact be noted hère that the prohibition and the penalties 
of the lowa statute in the case at bar are against the corporation and 
its officers, agents, and représentatives only, and that no act of the 
subscriber or purchaser of the stock is expressly prohibited, nor is 
any penalty denounced against him. In Pangborn v. Westlake, 36 
lowa, 546, a statute of lowa forbade the sale of a lot in any town or 
addition until the plat thereof was acknowledged and recorded, undei; 
a penalty of $50 for each lot so sold; but the Suprême Court of thaï 
state held that such a sale was not void. 

Section 1753 of the Statutes of Wisconsin of 1898, provided that 
no corporation should issue any of its stock, except in considération 
of money or labor, or property estimated at its true money value 
actually received by it equal to the par value thereof, nor any bonds, 
except for money, labor, or property estimated at its true money 
value actually received by it equal to 75 per cent, of the par value 
thereof, and that ail stock and bonds issued in violation of this pro- 
hibition should be void. Corporations of Wisconsin issued their stock 
and bonds before they actually received the amounts of money, labor, 
or property required by this statute, but after the issue of thèse bonds 
and stocks the requisite amounts were paid therefor to the corpora- 
tion. The Suprême Court of Wisconsin held (a) that the bonds and 
stocks were not void to such an extent that they could not be vali- 
dated by the payment and receipt of the requisite amount of money, 
labor, or property before the commencement of the actions which 
challenged them ; (b) that such payment and receipt made them valid ; 
and (c) that one who accepts and holds or sells stock prematurely 
issued under such a statute cannot escape liability to pay therefof 
on the ground that the stock was issued before full value was actu- 
ally received by the corporation for it because he cannot take advantage 
of his own wrong. Haynes v. Kenosha St. Ry. Co., 139 Wis. 227, 
119 N. W. 568, 121 N. W. 124; Whitewater Tile Pressed Brick Mfg. 
Co. v. Baker, 142 Wis. 420, 125 N. W. 984-986. 

The instances which hâve been cited illustrate the fact that the 
Législatures often use the word "void" in statutes in the sensé of ut- 
terly void, so as to be incapable of ratification, and also in the sensé 
of voidable, yet capable of ratification by those whose rights are in- 
fringed, without clear distinction, and leave the courts to détermine, 
from the terms of the statute, the nature of the subject-matter, the 
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purpose of the législation, the benefit sought, the evil to be renie- 
died, and the effect of one meaning or the other, whether it was the 
intention of the législature to use the word "void" in one sensé or 
the other. Westerlund v. Blackbear Mining Co., 203 Ked. 599, 121 
C. C. A. 627. The terms of the statute in hand indicate that the 
legislators used and intended to use the word "void" therein in the 
sensé of voidable, for they provided that the stock issued in violation 
of the statute might be canceled by means of a suit by the Attorney 
General, and that in the case of such cancellation the note or other 
thing received for the stock should be returned to the purchaser, 
thereby rescinding the transaction, a useless proceeding, if they de- 
clared and intended to déclare that the stock was utterly void and in- 
capable of ratification. 

The purpose of the legislators in enacting the statute was to se- 
cure to the corporation payment for its stock in money or its équiv- 
alent to an amount equal to the par value of the stock. That object 
will be attained more successfully and certainly if the stock issued 
in violation of the statute is held to be voidable than if it is adjudged 
to be absolutely void. If it is held to be voidable, the corporation 
may avoid it, if its fuU value is not paid when demanded, and, on 
the other hand, may secure that value if the purchaser is willing to 
pay it. If it is held to be utterly void, it can recover nothing for 
the stock it has sold, and must return that which it has received. 
Take the case in hand : The proof is that, when Ramsay gave his 
note for the stock, none of the parties were aware of the require- 
ments of the statute that the stock should not be issued until the 
considération for it had been fully paid in money or its équivalent. 
If the stock was incapable of ratification, and the note was uncol- 
lectable the corporation could not law fully receive payment for the 
stock after its issue. If the stock was voidable only, the corporation 
could, as it did, lawfully obtain an amount of money equal to the par 
value of the stock it issued therefor, and the conclusion is that the 
true construction of that statute is that the word "void" was used and 
intended to be used therein in the sensé of voidable, hence capable 
of ratification, and that by the acceptance of the $3,500 f rom the 
four former directors in payment therefor and for the assignment 
of Ramsay's note, the stock was ratified and validated, and the ac- 
tion on the note rendered indefensible. 

[5] Another argument of counsel for the défendant is that the note 
was without considération and uncollectable, because the stock was 
void and worthless; but the agreement to issue the stock, which was 
made before the note was delivered, and which induced its delivery, 
was a valuable considération for the note, the stock subsequently is- 
sued, which was, as has been held, capable of ratification, was also 
a valuble considération for the note, the défendant took and sold the 
stock for stock of another corporation, and he cannot now take ad- 
vantage of his own wrong, and défend the action on his note on the 
ground that he received no considération therefor. 

[6] Finally, even if the stock had been void and the note had been 
originally uncollectable, the agreement of Ramsay of August 8, 1912, 



820 254 FEDERAL EEPOKTEK 

to pay to the four directors the $3,500 and interest when the note 
should mature, in considération that they then paid to the corpora- 
tion the $3,500 which he ought to hâve paid before or at the time of 
the issue of the stock, was neither illégal, immoral, against public 
policy, nor unenforceable. The contention that this agreement of Au- 
gust 8, 1912, is illégal and unenforceable rests on the theory that it 
is inseparably connected with, and is in reality a part of, the illégal 
transaction of taking the note and issuing the stock, and that an ac- 
tion cannot be maintained on a contract that is illégal or against pub- 
lic policy; but the contract of August 8, 1912, was not inséparable 
from the contract of July, 1912, for the purchase of the stock. Judge 
Amidon, in delivering the opinion of this court in Kansas City Hy- 
draulic Pressed Brick Co. v. National Surety Co., 167 Fed. 496. 93 
C. C. A. 132, well said : 

"The illegality of one contract does not extend to another, unless the two 
are united elther In considération or promise. Hanover National Banlv v. 
First National Banlî, 109 Fed. 421, 48 O. C. A. 482. * « * E%-en when a 
single contract embraces several agreements, some légal and others illégal, 
It Is the duty of the court to separate tlie good from the bad, when that is 
possiiile. Choctaw, O. & G. R. Co. v. Bond, KiO Fed. 403, 87 C. O. A. 355; 
Lingle v. Siiyder, 160 Fed. 627, 87 O. C. A. 529. This rule would be more 
readlly applied when the agreemeuts are cotUaiued in separate instruments. 
The plaintiff could hâve establislied its case witliout any aid from the illégal 
contraets. It is true that it pleaded those contrMcts in its couiplaint, and 
introduced them as i^art of Its case upon the trial. This, however, was not 
necessary. * * * It Is what is necessary to be shown, rather than what 
is in fact shown, that indicates whether Ihe union between two contraets is 
such as to involve one in the illegality of the otlier." 

The application of thèse indisputable rules to the contract of Au- 
gust 8, 1912, leaves no doubt of its independence of the contract and 
the transaction of July 22, 1912. In the first place, if there was any 
illegality or violation of public policy in the latter transaction, it was 
in the prématuré delivery of the stock before it was paid for in money, 
and tliat delivery had been made and Ramsay had sold the stock to 
another before the contract of August 8, 1912, was made. If there 
was any wrong, it had been done, and the contract of August 8, 1912, 
could not and did not induce, or in any way promote, the violation of 
the statute, or of the public policy it embodied. In the second place, 
it was neither a part of the contract, of the considération, or of the 
promise of the contract of August 8, 1912, that the stock should be 
issued prematurely, and the two contraets were separate in considér- 
ation and in promise. One of the best tests of the inseparability of 
two contraets or transactions is the necessity of the proof of one by 
the plaintifif in order to maintain his action upon the other. There 
was no such necessity in the case at bar. AU that was necessary for 
Crevlin to prove was his ownership of the note, Ramsay's promise 
to pay the amount of it when due, in considération that the four di- 
rectors would pay the $3,500 to the corporation in August, 1912, and 
their payment of that amount. No rational or logical way of escape 
is perceived from the conclusion that the contract of August 8, 1912, 
\vas separate from and independent of the contract and transaction 
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of July 22, 1912, and of any vice there may hâve been therein, and waa 
lawful and enforceable. 

[7, 8] If the objection to the affirmance of the judgment be sug- 
gested that the court below granted the motion for an instructed ver- 
dict for the plaintiflf on the first, and not on the second, cause of 
action, the answer is, first, that the validity of the second cause of 
action was assailed by the défendant in its assignment of errors on 
the ground that the court erred, in that it failed to instruct the jury 
to return a verdict in his favor, and that attack invoked a considéra- 
tion by this court of the vaHdity of tlie second cause of action ; and, 
second, that a judgment sustained by the law and the évidence is 
not réversible because the court gave a right judgment for a wrong 
reason. 

Let the judgment below be affirmed. 

STONE, Circuit Judge. Reserving expression of opinion respect- 
ing the interprétation which should be given the lowa statute involved, 
I prefer to base my concurrence upon the validity of the agreement of 
August 8, 1912. 
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(Circuit Court of Appeals, Fourth Circuit. December 5, 1918.) 

No. 1635. 

1. Patents <©=>328 — Invention — Makking Bivalves. 

The Armstrong patent No, 1,195,946, for marklng bivalves by means 
of a tag attached to the lower shell of an oyster, held void for lack of 
Invention. 

2. Patents <S=327 — "Invention" — Applying Old Peocess to New Subject. 

The application of an old process to a new. subject for an old purpose 
without any change in resuit is not "invention." 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Invention.] 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk; Edmund Waddill, Judge. 

Suit in equity by the Armstrong Seatag Corporation against the 
Smith's Island Oyster Company. Decree for défendant, and complain- 
ant appeals. Affirmed. 

Before KNAPP and WOODS, Circuit Judges, and McDOWELL, 
District Judge. 

E. Hayward Fairbanks, of Philadelphia, Pa., and S. Gordon Cum- 
ming, of Hampton, Va. (J. Bonsall Taylor, of Philadelphia, Pa., on the 
brief), for appellant. 

Samuel G. Edmonds, of New York City, for appellee. 

McDOWEI^L, District Judge. [1] In August, 1916, patent No. 
1,195,946, for "marking bivalves," was issued to M. C. and Richard 
Armstrong, and on September 16, 1916, ail rights under the patent 

^=>For other cases see same topic & KBY-NUMBER ia ail Key-Numbered Dlgests & Indexes 
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were duly assigned to the appellant, the plaintiff below. Under this 
patent the plaintiff claims a monopoly in a so-called invention defined 
as follows: 

"1. Means for Identifjing oysters, conslsting of a tag attached to that part 
of the shell on which the oyster Is to be served at a iwlnt outside of the 
ligament or hinge of sald oyster, whereby, when the oyster is opened, sald 
tag remains attaelied to the part to be served. 

"2. An Improvement in the art of identifylng oysters, wliich eonsists in at- 
taohing a tag to that part of the shell on which the oyster is to be served at 
a point outside of the ligament or hinge of sald oyster, whereby, when the 
oyster is opened, said tag remains attached to the part to be served." 

The plaintiff's method of identifying its oysters is to drill a small 
hole through what may be called the lobe of the lower or deep shell, 
outside of the hinge, through which is passed the elongated shank of 
a flat pièce of thin, pliable métal. One end of the métal pièce, oc- 
tagonal in form, contams plaintiff's trade-mark, and the elongated 
extension or shank is clamped after being passed through the hole 
in the shell. The défendant has for some time been identifying its 
oysters by boring a hole through the lobe of the lower shell and at- 
taching thereto a triangular flat pièce of thin métal, by running a pin 
having an enlarged head through a hole in the métal pièce and through 
the hole in the oyster shell, and then flattening the lower end of the 
pin. The litigation hetween thèse parties commenced with a suit for 
unfair compétition, brought prior to the issue of the patent by the 
présent plaintiff, which was decided in favor of the présent défend- 
ant. Armstrong Seatag Corporation v. Smith's Island Oyster Co., 224 
Fed. 100, 139 C. C. A. 656. The présent suit was instituted by filing 
a bill in equity for infringement. The défendant moved to dismiss 
the bill, chiefly on the ground of invalidity of the patent. The trial 
court held the patent void on its face for want of invention, and the 
plaintiff appeals. 

If the patent in suit be supposed to cover a tagged oyster, the 
answer is that a tagged oyster is not a machine or a composition of 
matter, and it is not a manufacture. A spring chicken, with an identi- 
fying tag fastened to its leg, is closely analogous. If he so desired, 
any fisherman could attach an identifying tag to his fîsh. But none 
of thèse natural products could be classed as manufactured articles, 
simply because of being tagged. If the method of the patentées may 
be considered as a process, we are unable to perceive that it involved 
invention. The prohlem was too simple, and its solution too obvious. 

In adopting the method used by the patentées to identify oysters, 
they displayed some skill, not of high order, but nothing approaching 
the dignity of invention. The practice of identifying articles of com- 
merce by attaching a tag thereto is, as a matter of common knowledge, 
both very old and very gênerai. The demand for oysters grown in un- 
polluted water is of comparatively récent origin. It has arisen fromi 
the rather recently acquired public knowledge of the fact that oysters 
grown in poUuted water are capable of transmitting the typhoid germ. 
The désire to identify oysters as having been grown in unpolluted 
water is therefore also récent. This is we think the chief reason why 
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tagged oysters hâve not long been common. What the patentées do 
is what any one would do who desired to attach a tag to an oyster shell, 
unless he bethought himself of a better method. There is in the pat- 
entées' process an entire absence of — 

"that Intuitive faculty of the mind put forth in the seareh of nevv results 
or new methods, creating what had not betore oxisted, or bringing to light 
what lay hidden from vision." Hollister v. Ilenedict, 113 U. S. rjô, 72. 5 Sup. 
et. 717, 28 T.. Ed. 901. See also King v. Gallon, 109 U. S. 99, 102, 3 Sup. Ct. 
85, 27 L. Ed. 870; Slawson v. Grand Street Railroad Co., 107 U. S. 649, 653, 
2 Sup. et. eG3, 27 L. Ed. 576; Phillips v. Détroit, 111 U. S. 604, 607, 4 Sup. 
Ct. 580, 28 Ia Ed. 532. 

Where only the skill of the workman, and not the genius of the 
inventor, was required, as in the case at bar, the resuit is not an in- 
vention. 

[2] It has often been laid dovvn in one form or another that using 
an old process for a new, but analogous, purpose, with no sttbstantial 
change in resuit, is not invention. Brown v. Piper, 91 U. S- 37, 41, 
43, 23 Iv. Ed. 20O; Pennsylvania R. Co. v. Safety Truck Co., 110 U. 
S. 490, 494, 498, 4 Sup. Ct. 220, 28 L. Ed. 222 ; Blake v. San Fran- 
cisco, 113 U. S. 679, 683, 5 Sup. Ct. 692, 28 E. Ed. 1070; Miller v. 
Forée, 116 U. S. 22, 27, 6 Sup. Ct. 204, 29 L. Ed. 552. But it seems 
hardly necessary to hère invoke this doctrine. What the patentées 
hère hâve done is to apply an old process to a new subject, for an old 
purpose, without any change in resuit. The purpose and the resuit 
of tagging articles of commerce was identification. This is the pur- 
pose and the resuit of the patentées' practice. In its entirety the 
thought of the patentées was only an extension of the thought of the 
first producer who attached a mark of identification to his goods. To 
apply this old practice to oysters required at the utmost some degree 
of skill, but no invention. 

The decree of the trial court must be affirmed, with costs to the ap- 
pellee. 

AfErmed. 
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GOLD et al. t. NEWTON, Oommlssloner of Patents. 

(Circuit Court of Appeals, Second Circuit. November 13, 1918.) 

No. 45. 

Patents ©=3114 — Refusai, by Patent Office— REiirEDT in Eqtjitt. 

Whore the Patent Office denled a patent to an applicant, and Its déci- 
sion was at'lrmed by the Court of Appeals of the District of Columbia, 
held tbat, in a suit under Rev. St. § 4915 (Comp. St. § OiCO), begun in 
fédéral District Court, the Circuit Court of Appeals will not render judg- 
ment requiring the Oommlssloner of Patents to issue patent, where there 
was diversity of opinion between its members as to whetlier patent should 
Issue, and therc was no testimony materlally changing the record be- 
fore the Court of Appeals of the District of Columbia. 

Appeal from the District Court o£ the United States for the South- 
ern District of New York. 

Suit by Edward E. Gold and another against James T. Newton, as 
Commissioner of Patents, substituted for Thomas Ewing, as Com- 
missioner of Patents. From a decree for défendant, complainants ap- 
peal. Affirmed. 

Aj>peal from a decree In equity entered in the District Court for the South- 
ern District of New York, dlsmissing a bill originally brought by plaintitfs 
against Hon, Thomas Ewing, tlien Commissioner of Patents, under the pro- 
visions of section) 4915, U. S. Revised Statutes (Comp. St. § 9460), and con- 
tlnued against his successor in Office, Mr. Newton. 

Suit was brought In the district of Mr. Bwing's résidence by his consent. 
Barrett Oo. v. Ewing, 242 Fed. 506, 155 C. C. A. 282. The object of action is 
to obtaln decree that plaintifC Edward B. Gold is entitled to a patent, fzoïi- 
taining eight claims, of whlch the first and second are broad and vital, and 
are as f oUows : 

"1. In a car heatlng apparatus, the combinatlon with a train pipe and a 
radiator in the car with an intervenlng admission valve, and an outlet valve 
at the discharge from the radiator, of thermostatic means for eontrolling 
said valves, and manually operated means for rendering either valve iuopera- 
tlve whereby the heatlng system is convertible at will into an admission pipe 
pressure system or an atmospherlc pressure system. 

"2. In a car heatlng apparatus, the combination with a train pipe and a 
radiator in the car with an intervenlng admission valve, and an outlet valve 
at the discharge from the radiator, of a single thermostat with connections 
for eontrolling either of sald valves alone, and manually operated means for 
determining which valve shall be controlled by said thermostatic means, 
whereby the heatlng system Is convertible at will into an admission pipe pres- 
sure System or an atmo.spheric pressure System." 

Gold filed his application In 1904, since whlch time the subject-matter of thls 
suit has l>een continuously fought over both in the Patent Office and the 
courts. The contest has been triangular, between the applicant, Edward E. 
Gold, one Egbert H. Gold, and a succession of Commlssioners of Patents. 

The questions litigated hâve been: 

(1) Is any patentable invention over the prior art disclosed by the applica- 
tion and defined by (e. g.) the above quoted claims? 

(2) If such invention exlsts, is Edward or Egbert Gold entitled to priorityV 
The history of litigation down to 1909 is related in Gold v. Gold, 34 App. 

or other cases see same topio & KBY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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D. C. 229, where the Commissioner's décision awarding prlority to Edward 
was nplield. No judgment as to patentability was necessary, and none was 
inade. 

Thereupon in 1910 Egbei't sued botli Edward Gold and ttie Oommissloner, 
under R. S. § 4915 (Comp. St. § 94f;0)— Gold v. Gold (C. 0.) 181 Fed. 544, af- 
firmed 187 Fed. 273, 109 O. C. A. 615 — and was dofeated again, without, how- 
e\'er, touctiing the matter now before this court. 

Meaiitime the plaintiff Edward was involved in a new interférence with 
one Fulton, whlle Egbert proceeded ex parte In the office with bis attempt to 
get a patent that may fairly be called soraetliing as near to Edward's dis- 
closures as could be siiggested without interfering. 

He was met by a refereiice to Weber'^ jtatent, 40.3,162, and re.iected, where- 
upon, in 1912, he appealed to the Court of Appeals of the District, which held 
with the Oommissloner that "an apparatus built in accordance" with Weber's 
disclosure Is "opérable at atmosi)heric pressure or at practlcally steam ad- 
mission pipe pressure at will, and that such capability is nu. inhérent charac- 
teristic" of Welier. In re Gold, 38 App. D. C. 544. To thls proceeding Ed- 
ward Gold was no party; he was involved in the Wlton interférence. 

That interférence was dissolved on the ground that the single claim in con- 
test was unpatentable over Weber, whereupon Edward amended his spécifica- 
tion by addlng what is really an argument for differentiating Weber, and 
changed the language of his clainis. The application took its présent shape in 
1913, and was later finally rejected, whereupon this plaintiff appealed to the 
District Court of Appeals, which had already, on Egbert's appeal, found in 
efCect that the substantial thlng which botli the Golds wanted to do might ho 
done with an apparatus made in accord with Weber's disclosure. The re.lection 
of Edward on Weber, was affirmed in 1916. In re Gold, 49 App. D. C. 294. 

This présent action wns then brought, and bill dismlssed by L. Hand, J., 
because, although plaintiff had made "a discovery of great value," to be 
patentable, it must be "incorporated into a machine which as a juxtaposition 
of related parts is new in the art." 

But Weber had shown an apparatus — or machine — that "can be made to 
work" ; therefore, especially in an action of this nature, invention could not 
be so positively asserted as to lead (substantially) to a reversai of repeated 
findings by authorities both executive and .iudiclal in the District of Uo- 
lumbia. Consequently the bill was disraissed and plaintiffs took this appeal. 

William A. Redding and Arthur C. Fraser, both of New York City, 
for appellants. 

Francis G. Caffey, of New York City (L,. D. Undervvood, of Wash- 
ington, D. C, of counsel), for appellee. 

Otto R. Bamett, of Chicago, 111., amicus curiae. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). This rec- 
ord reveals no différence of opinion as to the nature of plaintifï's 
thought, its application to or embodiment in a useful mechanical con- 
trivance, and his priority in time is no longer open to question. 

It was well known that railway cars could be and had been heated 
by steam piped from the engine; prior to Gold there were two lead- 
ing and contrasted Systems in actual use. What plaintiff calls the "high 
pressure" appliance received steam at train pipe pressure into the car 
pipes, which had an outlet thermostatically closed when the condensa- 
tion water was expelled and the hot steam took effect. Then the cars 
were heated by direct steam as hot as the engine supplied it; when 
the car got too hot, the steam was turned off. This is the "steam ad- 
mission pipe pressure" referred to by the Court of Appeals (ut supra). 
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The second or so-called "vapor System," throttled the train pipe pres- 
sure at the inlet valve, and reduced it nearly to zéro. The outlet is 
open, containing, however, a thermostat which régulâtes or maintains 
the inlet valve at the desired approximate closure. This is the "at- 
mospheric pressure" apparatus above referred to by the Court of Ap- 
peals. 

Each of thèse heating methods has advantages, and drawbacks. The 
high pressure System makes the car warm with a small radiating sur- 
face ; the vapor System gives a mild beat gratef ul in cool weather, but 
for a really cold winter day requires a great radiating surface. Con- 
sequently with one apparatus the car is often overheated, and with the 
other it is at times too cold, unless a great extra weight of pipe is car- 
ried, and required perhaps only a dozen days a year. 

Gold shows and claims as his invention the combination in a car- 
heating apparatus of train pipe, radiator, admission and outlet valves, 
with "thermostatic means for controUing said valves," to the end that 
the same pipes, etc., may by the turn of a handle be changed from one 
System to the other, according to the weather; and he was the first 
man to suggest this or do it, as has been held by the Ofhce and the ap- 
pellate court of the District of Columbia. 

But plaintiff Gold was refused a patent on the sole ground that what 
Weber disclosed could without any substantial change of construction, 
and without any additions or changes that could be called improve- 
ments, be made to do what Gold discloses and claims as his invention. 

The Patent Office authorities went into this matter with such care 
that one of the examiners was deputed to attend and witness experi- 
ments with a device said to bave been made in compliance with Weber's 
spécification and drawing. In the opinion of that examiner the ma- 
chine was fairly made and fairly operated, and the experiment proved 
"that it was an inhérent characteristic of [Weber's] apparatus that it 
could be converted" — i. e., changed at will — from a high pressure to 
a vapor supply of steam. 

On this évidence the patent was rejected, because to grant it would 
be to patent a double use. And to this view several Commissioners 
and the Court of Appeals of the District of Columbia hâve adhered, al- 
though it seems to hâve been shown in the Office proceedings, and 
therefore to the appellate court, that both Weber's patent and Weber 
himself had ended their lives without ever being heard of in the art 
of heating railway cars, without the patented device ever receiving 
commercial development, and although the exact apparatus described 
and claimed by Weber could never, for mechanical reasons, be used 
in or about railway cars. It remains doubtful to what useful purpose 
W^eber's patented apparatus could be put. The probability is that it 
was intended to be used in the steam heating of bouses. 

It is much pressed upon us that this suit is an original action, in 
which évidence has been adduced not previously shown either to the 
Commissioner or to the appellate court of the District of Columbia 
(Greenwood v. Dover, 194 Fed. 91, 114 C. C. A. 169; General Elec- 
tric Co. V. Steinberger, 214 Fed. at 784, 131 C. C. A, 193), and it is 
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not an appeal from the Patent Office (Butterworth v. Hoe, 112 U. S. 
61, 5 Sup. Ct. 25, 28 L. Ed. 656). 

In form this is true, but in substance we do not thinlc it is. This 
record contains no reason for granting Gold a patent that was not 
shown to the Commissioners, and no reason why he should not bave 
one except the Weber référence. We do not overlook the fact that, 
since the experiments above referred to, plaintiflfs bave made another 
embodiment of Weber, and conducted experiments with it, in our judg- 
ment with substantially the same results. Perhaps the second em- 
bodiment did not work quite as wéll as the first, but the principle is 
plain in both. We find the fact to be that the first Weber embodiment 
worked better than the second, because the exact limits of adjustment 
in order to produce the convertible feature were permanently indicated 
on the device as first constructed — something not shown or suggested in 
Weber's disclosure. This we regard as unimportant. 

On thèse facts a majority of this court are of the same opinion 
as the court below — that Gold made "a discovery, and a discovery of 
great value." That majority also thinks that, if the language of Potts 
V. Creager, 155 U. S. 608, 15 Sup. Ct. 194, 39 L. Ed. 275, can ever 
be held to justify finding patentable invention in the use of an old de- 
vice to produce a new resuit, this is an instance of the applicability of 
that rule. The same majority are of the opinion that Weber's deyice 
"was not designed by its maker, nor adapted nor actually used, for 
the performance of the functions of the patent" now sought by Gold. 
Toplifif V. Toplifï, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658. 

On the other hand, we are ail of opinion that the fact of différ- 
ence among ourselves is reason the more for adhering to the rule of 
Morgan v. Daniels, 153 U. S. 120, 14 Sup. Ct. 772, 38 L. Ed. 657, and 
especially so in a case where we bave no testimony materially chang- 
ing the record that was bef ore (and indeed repeatedly before) the court 
authorized equally with ourselves (though in a somewhat diflferent man- 
ner) to deal with questions of this kind, viz. the Court of Appeals of 
the District of Columbia. 

In respect of actions like this, solely against the Commissioner, the 
jurisdiction still existing under R. S. § 4915 (Comp. St. § 9460), is, 
to say the least, a singularity in law making. While the statute ex- 
ists, jurisdiction must be exercised ; but we entirely concur with the 
court below that, in order to advise or direct the Commissioner to is- 
sue a patent which he bas refused and had his refusai approved by the 
District Court of Appeals, there must be introduced substantially new 
and persuasive testimony, not adduced before the tribunals with which 
we are invited to diflfer. Hère we hâve nothing but an argument, per- 
suasive to a majority only of this court, and even that argument seems 
to bave been the same throughout this long and tangled litigation. 

Further, a court appealed to under section 4915 must by the évidence 
shown it, whether new or old, be very fully and amply persuaded of 
plaintifï's merits before granting relief. The fact of our disagree- 
ment on the question of invention leads to a unanimous belief that 
there exists no such certainty of right as should lead, not only to the 
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attempted upsetting of so long a liiie of considérée] décisions, but to 
the présent granting of a basic and fundamental patent, which for 
the next 17 years would dominate an art that bas now obviously ad- 
vanced beyond anything reduced to practice by Gold at or about the 
time he framed his disclosure. 

We hâve not overlooked the difficult position produced for this plain- 
tifï by the course of litigation in Washington. It seems quite true that 
both the Golds were in substance trying to get patent protection for the 
same thing. When priority was awarded to this plaintiff (Edward), 
Egbert continued his appHcation ex parte, proposing daims expressed 
in terms of process, but covering the same thought that Edward has 
persistently expressed in terms of apparatus — e. g., in the proposed 
claims first above quoted. 

It may be true, as argued, that if Egbert's claims had been allowed 
after he had lost his demand for priority he would hâve been compelled 
to pay tribute to the fundamental claims advanced by Edward, and 
that therefore he sought to create a précèdent against himself in the 
courts of the District by taking an appeal, which, if successful, would 
still hâve lef t him an infringer, had Edward also succeeded. But when 
Egbert lost in the appellate tribunal, as he did, he had rendered it im- 
possible, without new évidence or an overruling of solemn judgment 
once given, for anybody else to get what he (Egbert) had failed to ob- 
tain. It may also be true that this was the reason why Commissioner 
Ewing gave that consent which is the only excuse for jurisdiction in 
this circuit. 

Even if we admit ail the foregoing, we remain of opinion that the 
décent and seemly administration of the law does not permit a court 
of (in this matter) substantially co-ordinate jurisdiction to (in efïect) 
overrule or disregard ail that has hitherto been done, unless and ex- 
cept this whole court is very sure of the matter after considering évi- 
dence that is not only persuasive but new. 

Not being able to arrive at that degree of certainty, the decree ap- 
pealed from is affirmed, without costs. 
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TODD PROTECTOGRAPH CO. y. HEDMAN MFG. CO. et al, 

(District Court, N. D. Illinois, E. D. January 8, 1910.) 

No. 733. 

1, Patents (©=>6(3 — Anticipation — WïfAT CoNaTiTUTES. 

Though an inventer migbt liave put tlie suggestions of previous patents 
togetlier, and possibly evoIveU liis conception in that way, the previous 
patents are not anticipations, althougii such previous disclosures necessarl- 
ly limit the subséquent patent. 

2. Païekts <E=5328— Con.stkuction — Validitt — Infeinqement. 

The Todd patent. No. 793,249, for a printing apparatus for protecting 
cheeks fiom altération, held valid, and claims 3, 4, and 5 infringed, while 
cluims 1, 6, and 8 were not infringed. 
S. Tbade-Mabks and Trade-Names <S=»68 — Unfaib Compétition. 

For trusted employés of a manufacturer to malîe préparations for a 
competing business while they were in his employ, and to obtain adver- 
tising niatter froni such manufacturer to use in the competing business, 
is uufair compétition. 

4. EquiTY ©=65(1) — ^Doctrine or Clean Hands — Agenct. 

The principal is not chargeable with the unjust conduet of Its salesmen 
in pursuing its business, so as to preclude It, under the dean hands max- 
Im, from équitable relief against an unfalr competitor, where Itnowleage 
of the practices of the salesmen is not brought home to responsible otH- 
cers of the corporate principal. 

5. Trade-Makks and Tkade-Names <@=»78, 97 — Unfaib Compétition — Advee- 

tisïïmekt injury injunction. 

For défendants, who were competitors of plaintlff, to advertise its ma- 
chines for saie under a fictitious name and address, is improper, ana 
should be restrained ; for, as customers could not tind any such concera 
or Street numljer, plaintifC would be dlscredited and injured. 
8. Trade-Mabks and Tbade-Names <®=»73(1) — IInfaib Compétition — Adveb- 
tiseuent. 

Where défendants, engaged in making a competing machine, sold plaln- 
tiff's patented machine, designed to protect cheeks from altération, held, 
that défendants should make it clear in advertisoments that plaintifTs 
machines were used or rebullt ones. 
7. Teade-Mabks and Teadk-Names <S=»68, 97 — Unfaie Compétition. 

Where trusted agents of plaintifif Joined a competitor and laid plans t» 
conipete with plaintifC, held, that advertising matter obtained by such 
agents from plaintifC should not be used by défendants, and its use may 
be enjoined. 

In Equity. Suit by the Todd Protectograph Company against 
the Hedman Manufacturing Company and others. Decree for com- 
plainant. 

Edward Rector and Albert H. Meads, both of Chicago, 111., and 
Frederick F. Church, of Rochester, N. Y., for plaintiff. 

Lynn A. Williams and Robert M. See, both of Chicago, 111., for 
défendants. 

SANBORN, District Judge. Suit for infringement of patent and 
unfair compétition. Plaintiff is a citizen of New York and défend- 
ants are citizens of Illinois, and the amount involved exceeds the juris- 
dictional limit. The patent action rests on patent No. 793,249, isstted 

^=9For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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to L. M. Todd June 27, 1905, on a printing apparatus for protecting 
checks from altération. 

[1, 2] The Patent. — The Todd invention is described in Whitaker 
V. Todd, 232 Fed. 714, 146 C. C. A. 640 (Third Circuit), where the pat- 
ent was sustained and held inf ringed. The f ollowing description is tak- 
en from plaintiff's brief : 

"The inventive concept underlying Mr. Todd's invention, as clearly set 
forth in liis patent, consisted in the thought tliat by first forming type cliar- 
acters of tlie full face and outline of tlie characters to be printed (wliethor 
they be figures or letters or other cliaracters), and then inipressing or 
forming, upon the printing surfaces or faces of such type diaracters, ridges 
and grooves (or équivalent projections and dépressions) correspondlng to the 
ridges and grooves of a co-operating universal platen, it vi^ould be possible 
to print upon a sheet of paper Inserted between the type and platen tlie 
complète and perfect characters represented by the type (and not merely a 
crude and irregular outline tbereof), and at the same tlme to so shred the 
paper that the ink absorbed by it would produce an indelible and ineradicable 
record. 

"This was an absolutely new thing in the art, never before conœived or sug- 
gested, so far as the record shows, and involving not merely a novel and more 
efficient means for obtalning an old resuit, but in fact producing an absolute- 
ly new resuit 

"It was not only a new thing in the art of check-protecting devices, but 
it was an absolutely new thing in the printing art, for no such thing as either 
the combination of tlie type and platen of the Todd machine, or the sort of 
printing efCected by that combination, was liuown to the printing art prier to 
Mr. Todd's Invention, so far as the présent record discloses. 

"The nearest approximation was in certain prier check-protectlng devices, 
such as those disclosed in the Be«be patents. Nos. 654,61,3 and 5&4,319. In 
such prior devices a séries of projections or 'indenting points,' as they are 
termed in the patent (of various suggested forms), were so arranged upon a 
type block or support as to form the mère outline of a type figure, and ar- 
rangea to co-operate wlth a platen liaving correspnndingly arrangea, dépres- 
sions or reeesses to receive such projections. In order that the platen might 
be a 'universal' one, capable of co-operating with a number of différent type 
characters formed in outline by such projections (such, for instance, as a 
cipher and the nine digits), it was neeessary that such projections, and the cor- 
respondlng dépressions or reeesses in the platen, should be arranged in cer- 
tain deflnite geometrical relations to eaeh other, whlch consequently deter- 
mined the outlines of the type figures whieh could be formed by the projections, 
and limitéd them to the correspondlng geometrical positions and relations. 

"While it was possible, under such an arrangement, to form the crude 
outlines of a cipher and the nine digits, and bave the projections forming sucli 
outlines co-operate with a universal platen, it was not possible to form even 
such simple type figures in either full face or perfect outline, so as to print 
upon the paper a full and perfect figure; and it was not possible at ail to 
form letters and other characters — even the letters of the alphabet in plain 
English type — and cause them to co-operate with a universal platen in such 
manner as to produce a readable and intelligible impression. 

"Tf we consider. as an illustration, so simple a legend as that printed by 
défendants' mactiine — for instance, 'Pay |999 and î)9 cts.' — it would practical- 
ly be Impossible to print such a legend, in readable and intelligible fashion (and 
at the same time properly shred the paper) with any combination of type 
characters and platen known to the art prior to Mr. Todd's invention ; and 
it would be wholly impossible to print it in the symmetrical and perfect fash- 
ion of défendants' machine with anything known to the prior art. 

"And when we corne to more complicated and difficult type characters, sucli 
as those involved in any extende<l use of the letters of the alphabet, even in 
English, and stlU more so in various other languages, it would be impossible 
to print them in legible fashion and shred the paper by means of any combi- 
nation of type characters and universal platen known to the prior art 
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"Witli a printlng deviee embods'ing the inventive concept and underlymg 
idea of Mr. Todd's Invention, on tlie otlier liand, any and evei-y conceivable 
sort of type figures and cliaracters nnay be eniployed to co-operate witli a 
unlversal platen in sueh manner as to print the full and perfect outlines of 
such type characters upon a slieet of paper, and at tlie same time so 'slired' 
the latter as to produce an indelilile and ineradicable record. There is no 
llmit to the u.se and application of tlie invention. If the cliaracters to be 
printed are numerals, they niay be in Arabie, or Koman, or any other form 
in which numerals are expressed. If they 1» letters and words, they may be 
in any Icnown language, and if they be characters other than numerals or 
letters they may be of any conceivable form, without affecting the use and 
application of Mr. Todd's invention." 

It would appear from the patent itself that this îs the patentee's 
own idea. He says the object is to impress Hmiting markings on 
negotiable paper, so that the hmiting amount is embossed and eut 
into its surface, the ink absorbed by the disrupted fibers, and an inked 
impression made on its face, so as to avoid fraudulent aUerations. 

In the Whitaker Case the principle of the Todd patent is differ- 
ently described. The court say : 

"The esseutial principle of this universal coaction is the maintenance of 
perfect alignment of the complementary ridges and grooves just before and at 
the instant of contact, and this principle is reduced to practice in the aevice 
of the patent by snugly fltting the revoluble type wheel and the platen against 
the side walls of the casing in a manner to obtain perfect alignment and 
prevent latéral motion at this critical point. This was the capital conception 
of the patentée." 

In another case in the same circuit, also before Judge Dickinson 
at Philadelphia, against the New Era Manufacturing Company, a 
prehminary injunction was issued. In the New Era machine the 
ridges and grooves were diagonal, much the same as in HeQman. 

The registry or mating of the ridges and grooves of the one part 
of the die with those of the other in the Todd patent is thus stated 
by Mr. WilHamson : 

"Todd in the patent in suit was the flrst one In the art to hâve devisea a 
machine in which the projections on tlie one part would inevitably mate or 
register with the dépressions on the other part, and in which the means for 
efCecting the exact and circumstantial alignment of the moving part relative to 
the stationary part could be done away with or dispensed with ; and hg 
accomplished that resuit by a very simple, but very effective, means. Whan 
he did was to make the surface of the tj'pe member in the form of a continu- 
ons die. But he ran those ridges and grooves, not crosswise with respect 
to the direction of rotation or at some angle with respect to the directions of 
rotation, but ran those grooves in the very direction of rotation of the moving 
type-carrying meml)er- — circumferentially in the case of the drum machine; 
that is to say, the ridges and grwves ran around the drums continuously. 
with the resuit that, although he retained the advantages of mating or 
registration of die and counter die, he was enabled to dispense with the 
means of hringing an exact circumferential alignment of one member with 
respect to the other. Employing that circumferential groo\'1ng, ridging and 
grooving of his type-carrying member, ridges and grooves wliich would run 
continuously through ail the several Unes, he was obviously enabled to employ, 
as he did, a single or universal platen ; that is to say, he did not hâve to hâve 
a separate platen or counter die member for each line of type, but one single 
counter die member with whicli any one of the several Unes of type would 
properly mesh." 
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It was tliis feature which was made the gist of the Todd patent 
in the Philadelphia litigation, which certainly was novel. It was held 
infringed by the Whitaker device, although the direction of the ridges 
and grooves in that device was not quite pafallel to the axis of rota- 
tion, so that when the drum and platen were not in action the diagonal 
ridges of the respective parts were ont of ahgnment, and when in 
action the parts were made to register by a cam, by which the drum 
was moved sidewise. So it appears that the supposed true principle 
of the Todd invention, that of perfect ahgnment at ail times, was 
not présent in the Whitaker device ; but the court decided that it was 
sufficient to produce infringement that the parts were properly aligned 
"just before the time of contact," and until contact was complète. 

Now, inasmiuch as every efficient machine of the kind must bring 
about complète meshing or mating, it follows that there can be no 
distinction in principle between a small déviation and a large one as 
between those of 1 minute or 85 or 90 degrees ; the Todd principle of 
accurate registry "with the impressionable surface of the platen at 
every degree of rotation of the wheel, thereby avoiding the necessity 
of precisely centering the type characters opposite the platen in order to 
secure a proper register," is departed f rom as soon as the complemen- 
tary lines are to any extent in différent planes. The Circuit Court 
of Appeals of the Third Circuit having held that a 1-degree departure, 
which destroyed the ahgnment except at the very time of contact, and 
really departed from the Todd principle, was an infringement, Judge 
Dickinson was logically bound to décide in the next case (that of 
Todd V. New Era Co. [D. C] 236 Fed. 768) that there was infringe- 
ment in a 45-degree déviation, although the dépressions are just as 
much horizontal or axial as longitudinal; and if in the case now under 
considération the Philadelphia décisions are to be followed the Hed- 
man machine infringes, because it cannot be distinguished from the 
New Era device, so far as the centering feature is concerned. There- 
fore, unless Hedman has différent means or mode of opération, com- 
ity would suggest a decree for plaintiff, unless the device is distin- 
guished in other respects. 

It appears that plaintiff's counsel appreciate the situation, and real- 
ize that Todd cannot continue to dominate the trade for the three 
years the patent has to run by adhérence to the principle of the Whit- 
aker Case. They now take the position that, while they do not ex- 
pressly abandon that principle, yet they do not predicate the case on 
the prior adjudications. They still rely on themi, and think they should 
hâve great weight, but présent the case on what they conceive to be 
its full merits. Their position now is that the true novel principle in 
the Todd conception was forming the type characters, impressing upon 
them ridges and grooves corresponding to those of a co-operating 
universal platen, inking them, and then, by bringing the surfaces 
together, to shred or macerate the paper. 

It is true that one of the plaintiffs' counsel said on oral argument that 
he thought the construction of the court in the Whitaker Case plac- 
ed upon the patent was entirely too narrow (in this I agrée), and 
that plaintiff was not asking the court to be controlled by the rule 
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of comity. But the above nevertheless represents the ultimate po- 
sition of both counsel for plaintiff. Counsel for défendants, on the 
other hand, take this position: 

"For the purpose of this brief, and for the purpose of a décision by the 
court, at least, we accept the propriety of your honor's intention to foUow 
the décision of the Court of Appeals of the Third Circuit. It lias been our 
hope and expeetation, however, that this court would follow the décision cf 
the Third Circuit Court of Appeals. The reasoning of the décisions in the 
Whltaker Case, foUowing as they did the arguments of counsel for plaintl^ï, 
leads inevitably to the conclusion that the Hedman Manufacturlng Company 
does not infringe." 

Then counsel proceed to argue that Hedman does not infringe the 
feature of parallelism, which was the only point of the Whitaker 
décision. 

The respective devices may be generally described as f ollows : In 
the Todd "Protectograph," the first forra built and sold under the 
patent, there was a revolvable drum or type support, on which were 
arranged 30 rows of serrated type, bearing the legends, "Not over 
twenty dollars," "Not over five hundred dollars," etc. When a check 
for $19 was to be drawn, the latter was inserted in the machine, the 
proper line of type turned into position, when a lever was operated 
to force the "twenty dollar" line against the platen to print the amount 
and shred the paper. There was, of course, a pad to keep th^ type 
properly inked by révolution of the drum. In the later model, calLd 
the "Check Writer," the opération is quite différent. This is an 
"exact number" machine, having the following characters mounted on 
the drum longitudinally of its axis, in a narrow row, one above the 
other: "hund., ninety, eighty, seventy, sixty, fifty, forty, thirty, twenty, 
nineteen, eighteen, seventeen, sixteen, fifteen, fourteen, thirteen, 
twelve, eleven, ten, nine, eight, seven, six, five four, three, two, one, 
thous., dol'rs., cents," followed by a type "v^^^" to be struck before 
the first word and after the last to prevent additions to the amount 
written. 

The drum is axially loosely mounted upon a rod twice its length, 
revolving on the rod to ink the type, and sliding lengthwise upon it 
to bring the proper type word into position for printing. The cor- 
rugated platen is located under the drum; through its whole length. 
On the upper surface of the casing is a dial, representing ail the word 
types on the drum, with an indicating point for locatmg the proper 
word and for sliding the drum back and forth on the central rod. If 
it is desired to fill up a check for "twenty dollars and twenty cents," 
the indicating point is pushed along to "twenty," a lever is worked to 
print the word on the paper and shred it, then the point is placed op- 
posite "dollars," and that word printed, and so on for the rest of the 
legend. 

Defendant's machine is quite différent. In size it corresponds with 
the first form of Todd (the "Not Over" machine). It contains the 
Todd principle of first printing on the paper and then shredding, but 
does not contain the parallelism of ridges and grooves, being similar 
to the New Era machine held to infringe by Judge Dickinson. It 
uses only figures, so for a check of $20.20 it prints "Pay $20 and 20 
254 F.— 53 
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cents," ail done by one impression of the type on the platen. There 
is a différent mode of opération. Instead of the drum, with lines 
of words parallel to the axis, as in Todd's first machines, or separate 
words at right angles to the axis, as in later models, Hedman has no 
cylinder at ail, but slices up what would be the Todd drum into seven 
or more thin sectors, each having the zéro and ail the prime numbers 
1 to 9, raised in proper order, and provided with ridges and grooves, 
on part of sector's edge, registering with a platen below, and each 
provided with a finger pièce for rotating it. When the appropriate 
sectors are revolved into position to indicate the dollars and cents, 
the sectors or marking cléments are lined up with the "Pay $," "and," 
and "cts.," and held in position by detents. A universal lever then 
serves to press the type against the paper and platen to print the legend 
and shred the paper. 

The différence of opération will be readily perceived. In Todd the 
whole Hne of type in the "Not Over" machine, and the separate words 
in the other, are swung into printing position by movement of the 
whole drum:, while in Hedman separate sectors of the drum are in- 
dependently operated to bring the single figure carried by each one 
into printing position. The opération is thus described by Mr. Wil- 
liamson, plaintiff's expert witness: 

"In défendants' machine there are several side by side rotary devices, whleh 
for convenience I will tenn wheels, altlaough they are but segments of a com- 
plète cirelc, whleh bear upon their périphéries a circular or circumferentially 
extending séries of numerals, and there are two groups of thèse segments 
or wheels, one for deslgnating dollars and Ihe other for designatlng cents; 
and between the two groups of wheels there is a stationaiy logotype consist- 
ing of the letters 'a-n-d,' and to the right of the segments or wheels of the 
cents value there Is a logotype consisting of the letters 'c-t-s,' and on the left 
of the dollars group of wheels there is a third logotype in the form of a slid- 
ing block, and It earries on its oiiter face the word Tay' and the dollar sign. 
So that, considering the two groups or segments, we hâve in effect a cylinder 
or drum which is divided into separate parts on planes at right angles with 
the axis of rotation, and aligning with any one axially extending row of 
numerals on the rotary segments when the latter are in printing position are 
the three logotypes, so that at the time of making the impression upon a 
check there is a Une of type consisting of words and numerals extending 
parallel with the axis of rotation of the rotary type earrylng meniber. On 
the type found on botli the wheels or segments and the logotypes there are 
ridges and grooves." 

The différence in the mode of opération is simply that one tums 
the whole solid cylinder into a certain position by one movement, 
while the other turns sectors of a like cylinder into a like position by 
several movements. The Todd single opération is merely divided up 
into several, with a similar resuit. It is like writing a name with a 
rubber stamp compared with writing it in the usual way. Three of 
the Todd claims in issue specify only a "type support," the form shown 
in the patent being only the preferred one, and there is nothing in 
the statement of the object of the invention which suggests a type 
drum. 

The Beebe patents in évidence, including No. 554,613, do not con- 
tain the Todd principle of forming a word or letter on paper and then 
shredding the body of the paper, but use indenting points showing 
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merely the outline of the type characters, instead of forming their 
full face. The Parvin British patent of 1899, No. 3750, is a shred- 
ding machine, to be used upon paper on which the legend has first 
been written. But it is claimed that Parvin also disclosed the Todd 
conception. His device simply consists of a stamp, without cylinder 
or type characters, designed to shred paper previously written upon. 
In the spécification, however, he says : 

"The serrations can be made to any suitable design, so as to dénote déviées 
or words, or déviées or words marked across serrations." 

In his claim he counts on — 

"l^reventing fraudulent altérations on clieeks or tlie like by crimping or 
stamping a séries of serrations over the figures or letters whose altération 
it is intended to render impossible without détection." 

It is obvious that he had not thought out the problem, since his fig- 
ures show only a stamp with only a single line of serrations, so that 
he could hâve had only a single line of words or figures. Evidently 
he never grasped Todd's idea. It is true that Todd might hâve put 
Hendrick's (No. 104,148), Beebe's and Parvin's suggestions together, 
and possibly evolved his conception; but that does not make them 
anticipations. By reason of thèse prior disclosures it is necessary to 
limit Todd more than it would be if they did not exist; but that is 
the full extent of their influence. 

Coming, now, to the claims relied on, being 1, 3, 4, 5, 6, and 8, 
the éléments of 3, 4, and 5 are substantially the same. They are (1) 
a type support provided with printing characters; (2) ridges and 
grooves on the printing faces; (3) an inking device; (4) a platen co- 
operating with the characters, with an impression surface registering 
with the ridges and grooves. Claims 1, 6, and 8 are narrower, and 
include a revolvable type wheel and circumferentially arranged 
grooves. The machine of défendants has ail the éléments of 3, 4, and 
5, but instead of a type wheel has sectors of such a wheel, and the 
ridges and grooves are not circumferentially arranged. They are 
arranged diagonally to both the circumference and axis of the wheel 
or the sector. They might just as well be described as axially ar- 
ranged as circumferentially. Claims 3, 4, and 5 are infringed, but not 
the others relied on. Défendants use what is thought to be the prin- 
ciple of the Todd invention, and any différence in opération is imma- 
terial. Such différence is not a substantial or material one. The drum 
sectors used by défendants embody the Todd conception as fully as 
in the drum type of machine. 

[3] Unfaîr compétition. — The pleading and proofs relate to al- 
leged breach of trust and violation of légal and moral obligation, dis- 
loyalty and treachery on the part of the défendants Fesler and Evans 
while in plaintiff's service, fraudulent sales of plaintiff's secondhand 
machines, impersonation of plaintiff's agents, advertising and selling 
such machines under a fictitious name, using plaintiff's advertising 
matter, aliénation of loyalty of salesmen, and molestation of plain- 
tiff's contracts of sale. 
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Another issue of unfair compétition of plaintiff against défendants, 
mjainly by misrepresentation of this suit by plaintiff's selling agents 
to tlie injury of défendants, was brought by counterclaim, and défend- 
ants sought a temporary injunction to restrain such misrepresenta- 
tion. The suit was set for prompt trial, and the injunction accord- 
ingly denied. No claim is now made by défendants on this counter- 
claim, which should therefore be dismissed. 

It appears that, after défendants' compétition commenced by the 
sale of the Hedman machine, very strenuous sales methods were used 
by agents of défendants, and to some extent by agents of plaintiff, 
which, although reprehensible, were simply intense, as distinguished 
from unfair, compétition. But there are other acts on the part of de- 
fendants for which they bear the whole responsibility, apart from any- 
thing done by their salesmén, which give an entirely différent aspect 
to the case, although in some respects they may be bound by the acts 
of their agents, though spécifie knowledge of the particular acts is 
not proved. 

Without attempting to détail the spécifie facts, the testimony shows 
that, while Fesler and Evans were important and trusted agents of 
plaintiff, they took up the Hedman machine (after first trying to sell 
it for a fair priée to plaintiff), kept their connection with it a secret as 
long as possible, leased a building for manufacture and office pur- 
poses, and got as far along as possible to make and sell the device, 
meanwhile continu ing in plaintiff's service. While owing the utmost 
fealty to plaintiff, and making more than the usual number of sales 
of the Todd machine, they used what time they could to make ail 
préparations for their own plans, and alienating some of the Todd 
agents. They apparently thought they owed plaintiff no duty beyond 
keeping up the normal amJount of sales, and that while they were 
thus serving two masters they were free to conceal the situation, and 
embezzle plaintiff's advertisements, some of which had been accumu- 
lating for a long time, were acquired at great expense, and were of 
the utmost value. This refers especially to the large collection of 
raised checks, which they photographed and later used in the Hedman 
business. This is probably damnum absque injuria, except that de- 
fendants may be restrained from using such advertising niatter. In 
respect to disloyalty, and the use of advertising matter, see Merchants' 
Syndicate Catalog Co. v. Retailers' Factor)' Catalog Co. (D. C.) 
206 Fed. 545. 

The évidence also shows that défendants hâve sold Todd exchanged 
machines without distinctly stating to the purchasers that they were 
not new — hâve advertised sales of old machines without making the 
advertising matter clearly to show that they were not new machines. 
It further appears that they bave sold such old machines to persons 
who they knew, or had good reason to believe, would sell them as 
new, and who would represent themselves as Todd agents. They 
used a fictitious business address and name in order to sell such old 
miachines, which necessarily tended to discrédit the Todd machine. 
It is also shown that they bave in a few instances molested plaintiff's 
clients by inducing them to violate their purchase contracta for plain- 
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tiff's machines. They should be restrained from using advertising 
matter belonging to plaintiff, and from doing the other things refer- 
red to. 

[4] The évidence shows that agents of the plaintiff m seUing the 
Todd machine, and so far as they sold Hedman exchanged machines, 
hâve to some extent used similar reprehensible methods of compéti- 
tion; and it is claimed that the plaintiff, secking equity in ifs favor, 
has not done equity towards the défendants, and therefore is not en- 
titled to a decree against unfair compétition, upon the équitable rule 
of "clean hands." This leads to an examination of the law in respect 
to hovv far the acts of sales agents bind their principals in a situation 
like this. Sales agents may charge their principal with liability for 
their unfair compétition, although the latter is ignorant of their meth- 
ods, because they are agents to sell, and their sales methods are as a 
matter of law those of the principal. Their agency, however, does 
not extend to direct injury of the principal, by charging it with un- 
just conduct in pursuing its business. 

"The doctrine that he who cornes into equily must come in with clean 
hands does not recognize niere imputations of guilt based upon technical 
théories of agency. To invoko it a knowledge must exist on the part or 
the principal of the facts upon whicli the charge of unc(jnsclonable conduct is 
based, and in the case of a corporation tliose facts must be brought liome to 
the persons exereising gênerai control over its affairs. * * * On tlie 
other hand, * * * the liability of the défendant for the acts of its agents 
exists entirely irrespective of knowledge of its oliicers" (citing Vulcan Detm- 
ning Co. v. American Cau Co., 72 N. .7. E(]. .387, 67 Atl. 3;i!), 12 L. K. A. [N. 
S.] 102): Associated Press v. International News Agency (D. C.) 240 Fed. 9«:3 ; 
Id., 24.5 Fed. 244, 1.57 C C. A. 4.'iir>; certiorari granted, International News 
Service v. Associated l'ress, 245 U. S. (J44, .'!8 Sup. Ct. 10, 02 L. Ed. 528, affirmed 
Uecember 23, 1918, opinion by Mr. Justice l'itney. Justice Brandeis dissenting. 

The finding of the lower courts that plaintiff was not chargeable 
with unfair compétition was accepted. The fact that both parties were 
accustomed to take news items from each other as tips to be inves- 
tigated, and, if verified, the resuit of the investigation to be sold, the 
practice having been followed by news agencies generally, was held 
not to show an unconscientious or inéquitable attitude toward de- 
fendant, so as to fîx upon the plaintiff the taint of unclean hands. 
There is no évidence that plaintiff authorized or had knowledge of any 
acts of its agents which would deprive it of the right to an injunction 
against unfair methods of compétition on the part of defendant's 
salesmen, nor is there very much évidence of such unfair methods. 
Unfair methods of plaintifï's agents might, indeed, be so gênerai and 
persistent as to require the inference of knowledge by the principal, 
but the évidence fails on this point. And there is no évidence that 
plaintiff took an unconscientious or inéquitable attitude toward de- 
fendant, but, so far as unfair conduct of its salesmen appears, it was 
rather by way of retaliation. 

[5] In respect to défendants' advertising plaintift''s machines for 
sale under the name of "The Check Writer Emporium," which had 
no real existence, giving its address as "Ko. 655 North Franklin 
Street, Chicago," an entirely fictitious address, it seem;s clear that, as 
customers could not find any such concern or such street number, 
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plaintiff was bound to be discredited and injured, and that such ad- 
vertisement should be restrained. 

[8] It seems only fair to require défendants to make it clear in 
advertisements that the Todd machines offered for sale are used or 
rebuilt ones. Walter Baker & Co. v. Saunders, 80 Fed. 889, 26 C. 
C. A. 220, Ludlow Valve Co. v. Pittsburgh Co., 166 Fed. 26, 92 C. 
C. A. 60, Stix V. American Piano Co., 211 Fed. 271, 127 C. C. A. 
639, Waterman Co. v. Modem Pen Co., 235 U. S. 88, 35 Sup. Ct. 
91, S9L. Ed. 142. 

[7] Défendants hâve no right to the continued use of advertising 
matter obtained by it through the acts of Fesler or Evans while they 
were in a confidential relation to plaintiff, however free they might 
be to take or use uncopyrighted matter obtained since they were 
plaintifï's agents. Merchants' Syndicate Catalog Co. v. Retailers' Fac- 
tory Catnlog Co., supra. 

There should be a decree dismiissing défendants' contention, de- 
ciding the Todd patent valid, claims 3, 4, and 5 infringed, and claims 
1, 6, and 8 not infringed, and for an accounting of damages and prof- 
its on account of the patent infringement, and that an injunction is- 
sue as above indicated, against f urther unifair compétition, with costs. 

I hâve assumed that damages or profits resulting from the unfair 
compétition may be incapable of proof, but the matter may be deferred 
until the decree is settled. 



UNDBRHILL et al. r. BELASCO. 

(District Court, S. D. New York. NoveiiiJ>er 25, 1918.) 

No. 13-181. 

CopTBiQHTS iSs=>65 — Infringement — Dbamatic Compositions. 

A copyrighted play, in large part depicting convent llfe, held not In- 
fringed by a play the thème of whlch Is entirely différent, although re- 
lating to some extent to convent llfe and wlth somewhat simllar convent 

scènes. 

In Equity. Suit by John G. Underhill and Gregorio Martinez Si- 
erra against David Belasco for infringement of copyright of the play 
"The Cradle Song" by the production of defendant's play "Marie 
Odile." Bill dismissed. 

1. The Cradle Song. 

The story Is that of a community of Sisters. A baby is sent Into the con- 
vent on the vpheel at the door, by an unknown mother. The recelpt of the 
Infant and tlie décision of the Sisters to keep It form the cUmax of the flrst 
act In malilng thls décision, it Is apparent that the natural love of the female 
for a child is what Is doininatlng them. The simple Inner llfe of the convent 
is portrayed. 

An Interval of 18 years elapses between the flrst and second act, and the 
child, who has led a happy, normal llfe, Is now à glrl of 18. It is hor 
weddlng day, and the Sisters are buslly engaged In attendlng to the final 
détails of her trousseau. It is apparent that she has won their hearts, tliat 
she Is tenderly loved by them, and that ail are keenly Interested in her future 
welfare. When she départs to be married to an estimable young man, ail are 

^ssFor other cases see same topic & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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left sad beeause of lier going away ; but it is évident that ail recognisîe her 
right to be a wife and uiother and to live lier owu life. Hei' departure at the 
end of the second act ends the play. 

2. Marie Odile. 

The storj' is that of Marie Odile, a girl of 16, who has grown up In a con- 
vent. In which she is a lay sister. The flrst act shows that she was left on 
the doorstep when an infant, and that the Sisters hâve brought her up. In 
dolng so they hâve kept her in ignorance of the world in every sensé, and she 
has seen no men, except an aged priest and an old gardener. Marie Odile has 
heard of the immaculate conception. As a conséquence she r^ards maternity 
as something holy, but she has no knowledge as to how maternity is achieved. 
A foreign foe invades the country (Franco) in which the couvent is sltuated, 
and the Sisters take flight Through mistalte, Marie Odile is left behind in 
the Company of the old gardener. Marie Odile sees one of the Invading sol- 
diers. He is the flrst young man she has ever seen, and she thinks he is St. 
Miehael, whose portrait hangs in the eonvent. Thls ends the flrst act. 

In the second act the soldiers are in possession of the couvent, and Marie 
Odile is attending to their wants. The one whom she regarded as St. 
Mlchael is especially kind to her, and they ara mutually attracted. She per- 
nilts him to embrace her. 

In the third act, which is a year later, It Isi revealed that the young 
soldier went his way and Marie Odile now has a child. She thinks the laci 
of her haviug had a child places her on the same plane as the Virgin Mary. 
The Si.sters retum to the couvent, nnd when they find what has happened are 
shocked, and Marie Odile is dismissed from the couvent and sent eut into 
the world with her infant. 

Paul Bonynge, of 'New York City, for plaintifï. 

A. J. Dittenhoefer, of New York City, for défendant. 

MAYER, District Judge (after stating the facts as above). This 
suit is the usual infringement suit in equity, brought by the plaintiffs, 
Underhill and Sierra, against the défendant, Belasco. Sierra is evi- 
dently a Spanish author of repute, who has written a considérable 
number of successful productions. Underhill is Sierra's représenta- 
tive in the United States, and is an educated and accomplished Span- 
ish scholar, who translated the work of Sierra which it is claimed 
défendant has infringed. Défendant is a theater owner, producer, 
and manager. The difficulty in the case, which doubtless led to the 
institution of the suit, was the failure of défendant promptly to re- 
turn to Mr. Underhill the manuscript of "The Cradle Song," which 
had been delivered to défendant by plaintiff Underhill. This, togeth- 
er with the acceptance shortly thereafter and production of the alleged 
infringing play "Marie Odile," doubtless created in the raind of Mr. 
Underhill the feeling that the défendant had availed of the subject- 
matter of "The Cradle Song," and that the play "Marie Odile" was 
not an original conception. 

As has been f requently pointed out in reported cases, and as is mat- 
ter of common knowledge, most of the incidents that happen in the 
world may be availed of in plays or books, and the question essen- 
tially is in what manner they are availed of. Except for some ex- 
traordinary developments, such as, for instance, hâve happened in 
the way of instruments of war in the présent war, there is rarely any- 
thing that is physically new. Couvents are old. The thème of a 
foundling in some relation or another is old. The conduct of persons 
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in any given walk or départaient of life— that îs to say, the normal 
conduct — is ordinarily old and well known. The task which is pre- 
sented to the playwright is to weld together thèse old éléments with 
some fundamental or controlling thème in such a manner as to make 
a successful appeal, either artistically or financially, or both. Except 
for the fact that the scène of both plays is in a convent, and that 
of necessity there are some similarities of dialogue and language, the 
two plays are essentially and f undamentally différent. 

"The Cradle Song," as stated by Mr. Belasco himself, is a sweet 
and gentle story, presumably of marked literary merit, disclosing in 
part the life within a covenant, representing the nuns as being sym- 
pathetic and kindly women, dedicated to good vvorks and offices. The 
foundling in "The Cradle Song" is left at the convent with a note 
from its unknovvn mother, and grows up, to ail intents and purposes, 
as a normal female child, and in due course falls in love with the tra- 
ditional hero, although this particular person is not in any sensé a 
hero from the standpoint of heroics, but just a perfectly sane, nor- 
mal, maie human being. The man Antonio and the girl are to be mar- 
ried, and she leaves the convent with the good will of the Sisters 
who hâve brought her up, and with their best wishes. It is perfectly 
plain that such a play, so far as the American public is concerned, 
would in ail probability not hâve any strong dramatic ?.ppeal, although 
it might be highly regarded for the purpose it contains. The évidence 
is that it was a great success in Spain, and, as I understand it, in some 
other countries, which Mr. Sierra in his déposition has spoken of as 
Catholic countries. The reason for this, it seems to me, is quite sim- 
ple. In a country where great numbers of the inhabitants are devout 
members of a faith, such a play might readily appeal as showing the 
life within one of the cherished institutions of that faith. In answer 
to a question, I think asked by the court, Mr. Underhill stated that the 
play had not been produced in England, nor has it yet been produced 
in this country, and while I do not prétend to any dramatic knowledge, 
I assume it is because the play is a simple, normal taie along the 
lines that I hâve already indicated. 

In respect of "Marie Odile," the play, if not so designed, at least 
had the resuit of appealing to the désire of a good many audiences to 
give themselves the luxury of sorrow. This seems to be a well-known 
resuit of which the managers are entirely cognizant. In this play the 
playwright attempted what at the time of his first conception, and so 
far as seems to me since, was a bold notion, namely, that a child should 
be brought up in a convent so thoroughly ignorant of the affairs of 
the world that, even after a child was born, she would not understand 
what had happened. In order to produce this situation, it was neces- 
sary, as the witnesses bave testified, to hâve a convent entered by man, 
a condition ordinarily not possible. To bring this about it was neces- 
sary tbat- a war should be going on, and that the man entering the 
convent should be a soldier. Once the fundamental thought of the 
play is understood, the unexpected feature of the girl imagining that 
the Prussian soldier was St. Michael is a conception of marked orig- 
inality from the play-writing standpoint. This play, also, instead 
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of ending happily and comfortably, ends tragically, when this unfor- 
tunate woman is sent out into the world with her child. The whole 
theory of this play is utterly différent from that of the play of Sier- 
ra, and in its striking and main points it is completely to be differ- 
entiated. It is not enough that both plays are similar in respect of 
some of the convent scènes. To be an infringement, defendant's 
play must hâve been essentially suggestive of the thème of plaintiff's 
play. 

As to the good faith of Mr. Knoblauch, I think there can be no 
question from the évidence. Mr. Le Guerre testified in effect that 
the fundamental conception of the play was stated to him by Mr. 
Knoblauch in the latter part of 1906 or the early part of 1907. He 
impressed me as a truthful man, who had no reason of any kind for 
stating other than the truth. But in addition we hâve in this case 
the rather extraordinary incident that the mémorandum book which 
Mr. Knoblauch then had has been preserved. It seems to me that I 
can see perf ectly how Knoblauch happened to hâve this book and keep 
the book. He was a young playwright, so far as the évidence disclos- 
es, having then produced his first play. He had this notion of "Marie 
Odile" in his mind. He was obviously, according to L,e Guerre and 
according to his own testimony, unfamiliar with the technique of con- 
vent Hfe, and he was seeking from Le Guerre at that time as much in- 
formation as he could possibly obtain in regard to the technique sur- 
rounding convent lif e ; and thus it was that this book came to be kept. 
Miss Mercer substantiates, not at ail in détail, but in a gênerai way, 
the fact that at that time Knoblauch was considering some play of this 
character, and her testimony is quite useful, because she did not at- 
tempt to remember, nor did she remember, ail of the détails, thus 
indicating the perfectly natural recollection of a limited character of 
a truthful witness. There is no doubt that Miss Kauser also had 
conversations with Knoblauch back in thèse early days in respect of 
substantially the basis of the play. That Miss Kauser or Mr. Knob- 
lauch may forget some détails or hâve some dates misplaced is per- 
fectly natural. 

The fundamental point is that the conception of the play is in 1906 
or fô07, and, as one might expect, such a play was developed over a 
long period of years, until the time came when the playwright was 
ready to put his thoughts into concrète form and through his agent 
dispose of the play commercially. I cannot présume to guess, when 
there is no évidence on the subject, whether Mr. Knoblauch saw this 
play in Spain, or did not see it. In any event, it is quite clear to me 
that the fundamental thème of the play is his own. Mr. Belasco has 
taken the stand, and subjected himself to examination and cross- 
examination, and from that examination it appears entirely clear that 
he did not avail of plaintiff's play; but he was at once impressed with 
the play of Knoblauch, after he had read the first act. The défendant 
is an experienced theatrical producer, and from his point of view he 
saw the dramatic possibilities which were quite well disclosed in the 
first act to a manager of his expérience, and really are well disclosed 
even to a layman, because the first act indicates the outline of the bold 
conception of the play, bold in the sensé of novel for play purposes. 
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although, of course, the fundamental thought in a way was undoubt- 
edly obtained from one of the great events in religious history. 

However, I feel that the case is quite différent from some of the 
cases that hâve been in this court. In this case I think plaintiffs hâve 
acted in perfect good faith. They were entitled to their contention 
on the law side of the case, and they were quite justified in supposing 
that some unfortunate event had occurred by reason of the collocation 
of dates and the failure promptly to return the play. 

Finally, I may say that I hâve read with care the parallels prepared 
by plaintiffs and their counseh As was pointed out in Bachman v. 
Belasco, 224 Fed. 817, 140 C. C. A. 263, such parallels are very like- 
ly to occur. Given life in a convent, there must be in any two pro- 
ductions a certain amount of similar conversation and a certain amount 
of similar acts. There probably is not a play in the history of the 
world that has not something that is to be found in some previous 
publication, either in drama, or in fiction or poetry, or some form of 
literary endeavor ; but infringement cases are never decided upon 
so narrow a basis. The safest guide is always to détermine what the 
fundamental thème is, and to see whether it has been appropriated. 

In the circumstances, as I think the défendant has not infringed, 
the bill will be dismissed, but without costs. Settle the decree on two 
days' notice. 



UNITED STATES v. EAMSHORN DITCH CO. et al. 
(District Court, D. Nebraska, North Flatte Division. December 20, 1918.) 

1. Watebs and Water Courses i©=>130 — Rigiit of Appropriatiox — Seepage 

Waters. 

Under Rev. St. Neb. 1M3, §■§ 3426, 3427. and In view of the gênerai 
statutory scheme for the acquisition of water rights, as vvell as the re- 
peal of Acts 18!)5, p. 260, § 44, relating to the appropriation of seepage 
waters, held, that défendant water company, wlileh had the right to ap- 
propriate from the Platte river, wasi not entitled to approprlate seepage 
waters escaping from an Interstate canal constnieted by the United 
States under the réclamation acts and with the consent of state of Nebras- 
ka, which water had been imi£)ounded by the United States. 

2. Waters and Wateb Courses <S=>130 — Ai'propbiation — Action of State 

BOABD. 

Where, under the Nebraska statntes, défendant was not entitled to ap- 
proprlate seepage waters belonging to plaintiff, held, that the action of 
the state board sustaining an attempted appropriation gave défendant 
uo rights. 

In Equity. Suit by the United States against the Ramshorn Ditch 
Company and others. Decree for complainant. 

Ethelbert Ward, Sp. Asst. U. S. Atty. Gen., of Denver, Colo., A. R. 
Honnold, Dist. Counsel, U. S. Réclamation Service, of Scottsbluff, 
Neb., and T. S. Allen, U. S. Dist. Atty., of Lincoln, Neb. 

Morrow & Morrow and Fred. A. Wright, ail of Scottsbluff, Neb., 
Willis E. Reed, Atty. Gen. Neb., Charles S. Roe, Deputy Atty. Gen. 
Neb., and George W. Ayres, Asst. Atty. Gen. Neb.,, ail of Lincoln, 
Neb., for défendants. 

i®=»For other eases see same topio & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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LEWIS, District Judge. This suit was brought to détermine wheth- 
er the défendant, the Ramshorn Ditch Company, had and has the right, 
as it claims, to divert and apply to irrigation forty-five and four-sev- 
enths second feet of water, or any part thereof, flowing in a ditch or 
canal constructed by, in the possession and under the control of the 
plaintiff. Ail of the défendants, other than the Ramshorn Ditch Com- 
pany, are State and Water Division and Water District officiais who 
hâve to do under the State statute with the distribution of water for 
irrigation between différent claimants thereto. The complaint allèges 
that the Ditch Company has not that claimed right, and prays for in- 
junctive relief. 

The facts are thèse: The plaintifï constructed, maintains and opér- 
âtes a large irrigation system in the valley of the North Flatte, a part 
of which is in and covers lands lying in Wyoming, and the remainder 
is in this State. Its acts in this respect were authorized by the Récla- 
mation Act approved June 17, 1902 (32 Stat. 388, c. 1093 [Comp. St. 
§§ 4700-4708]), and the so-called Warren Act approved February 21, 
1911 (36 Stat. 925, c. 141 [Comp. St. §§ 4738-4740]). The dam con- 
structed by the plaintiff to imponnd the flood waters of the North Flatte 
is in the State of Wyoming, and has a capacity of something more than 
one million acre feet, which expressed otherwise, in cubic contents, sig- 
nifies a body of water twenty miles long, one and a quarter miles wide, 
and sixty-four feet deep. As this storage water is released it is permit- 
ted to flow down the river to the head gâtes of large canals on both 
sides, into which it is taken and carried to the vicinity of lands to be irri- 
gated in both States, f rom which it is then taken into laterals and deliv- 
ered to landowners who distribute it over their lands in ditches made 
for that purpose. The canal with which we are now concerned has a ca- 
pacity, in Wyoming, of sixteen hundred feet, which gradually becomes 
less as it extends eastward into this State. It is known as the Interstate 
Canal. It is taken ont of the Flatte River on its northerly side in Wy- 
oming about thirty miles west of the State line, and its total length in 
the two States is one hundred and eighty miles. The laterals con- 
structed by plaintiff hâve a total length of eight hundred miles. In ad- 
dition to the lands in Wyoming to be irrigated by the waters in this 
canal it was contemplated and believed that more than one hundred 
thousand acres in Nebraska could also be irrigated, consisting of about 
eighty thousand acres of Government lands, ten thousand acres of 
State lands, the remainder, lands in private ownership. The terri- 
tory to be fumished by the canal on the south side of the river is not 
80 extensive, but the project in its entirety is a very large one, and has 
required several million dollars in its construction and development. 
The Interstate Canal crosses the State line about the westerly edge of 
Sheep Creek Valley, and then runs almost due north about five miles 
before crossing that Creek, thence in a southeasterly direction, and 
again loops north around the main valley of Dry Sheep Creek. The 
distance thus covered by the canal as it traverses the two valleys is 
about twenty miles, so that water escaping in any rnanner from the 
canal in that distance would naturally tend to pass down into the 
troughs in those valleys by surface flow or seepage, the strata under- 
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lying the soil in that country being sand or gravel. Water from the 
canal was first applied in this State in 1908, and in 1909 forty-eight 
thousand acres of growing crops were furnished water under the canal 
in this State. The lands in the two valleys were irrigated from this 
source. 

Following the trough of Sheep Creek Valley in its course a little to 
the east of south the distance from the loop of the canal around it to 
the Flatte River is about twenty miles. Dry Sheep Creek Valley, 
which runs more directly south, cornes in to Sheep Creek A^^alley some 
four or five miles from the river. There is no évidence that there 
was ever any natural flow of water in Dry Sheep Creek. In the early 
days, and up to some twenty years ago, there was a small flowing 
stream in the upper part of Sheep Creek, but at no time did it reach 
the river on the surface. Its visible flow accumulated in what are called 
sinks, just above the sand hills or mounds which lay across the valley 
about a third of the way down it from the loop of the canal. Below 
the sand hills and on to the river there was no natural channel. The 
country there was grassed over. The sinks and the small stream above 
flowing into thera were utilized in the early days by stockmen as wa- 
tering places, but the flow, and the water in the sinks, gradually grew 
less and began to disappear several years before the canal was con- 
structed, and stockmen resorted to the sinking of wells, both above 
and below the sinks, and in this way found water for their cattle. A 
year or so after water was turned into the canal, and lands in the two 
valleys were begun to be irrigated, wet places in the two valleys ap- 
peared upon'the surface. This condition increased from year to year 
until large pools or small lakes were formed both above and below 
the sand hills, and thèse accumulating waters, as they increased, be- 
gan to form Connecting channels and to eut a way in which to flow 
downward toward the river. This condition of course rendered much 
of the land which had been irrigable in the two valleys unfit for cul- 
tivation. It became marshy and increasingly saturated. Thereupon 
the plaintifï, at an expense of about $45,000.00, constructed ditches in 
Sheep Creek Valley, both above and below the sand hills, and thus 
brought the saturating waters into a common channel directed toward 
the river. It first turned the waters into a privately owned irrigating 
ditch, and they were thus carried to the river. Later they increased in 
volume and spread over the country below. A drainage district was 
organized to receive the waters from the ditch constructed in the val- 
ley by the plaintifif, and it carried them direct to the river, the plain- 
tiff bearing a part of the expense of the drainage ditch. By séries of 
contracts, made in 1912 and 1915, between the plaintiflf and the owners 
of the Farmers' Ditch, the plaintifï obtained the asserted right to turn 
thèse waters into the Farmers' Ditch and tO' use them in irrigating lands 
under that ditch, and extensions of it to be made, on contracts with 
landowners, which it claimed the right to make and fulfiU by virtue 
of the Warren Act. For that purpose it constructed concrète Diversion 
Works at a cost to it of $1450.00, and thus diverted the water in June, 
1914, from its ditch into the Farmers' Ditch, and continued to do so 
during each irrigation season thereafter up to July 21, 1917, on which 
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day the local Water Commissioner, at the direction of the State Engi- 
neer, his superior, came upon the Diversion Works and eut the water 
ont of the Farmers' Ditch, turned it into the District Drainage Ditch, 
and posted written notices thereat, signed in his officiai capacity as Wa- 
ter Commissioner, warning the U. S. Réclamation Service and its of- 
ficers, particularly its Project Manager, that in accordance with the 
provisions of the Irrigation Laws of the State of Nebraska the head 
gâte of that diversion into the Farmers' Ditch had been opened (closed) 
"for the purpose of delivering vi^ater to appropriation 1465" (Rams- 
horn Canal Company), and that the head gâte must not be opened or 
interfered with until permission should be received from sonie officer 
of the State Board of Irrigation, Highways and Drainage. The Rams- 
horn Canal was helow the Farmers'. It crosses the District Drainage 
Ditch ; and as the water thus turned into the District Drainage Ditch 
by the Water Commissioner came down to the point of crossing it 
was turned in to the Ramshorn Canal and used for the irrigation of 
lands under it. 

The Interstate Canal carries about twelve hundred second feet of 
water where it reaches Sheep Creek, and the évidence leads to the con- 
clusion that the loss from the canal by seepage in the twenty miles 
around the heads of the two Sheep Creeks is from thirty-eight to fort)' 
second feet, and that the loss in the irrigation laterals under the caTial 
in the same vicinity is about forty second feet. In addition, the amount 
of seepage in the two valleys was increased by irrigation, but there is 
no' testimony from which that can be approximately estimated. The 
flow in the ditch constructed by the Government varies from thirty-five 
to eighty second feet at the Diversion Works. Ordinarily it amounts 
to about forty to fifty second feet. The plaintifï did nothing in the 
way of draining the seeped lands in Dry Sheep Creek Valley. That 
work was done by private landowners, and the flow in plaintifï's ditch 
above the Diversion Works is considerably augmented from that 
source. 

Section 8 of the Réclamation Act accepts the requirements of local 
laws "relating to the control, appropriation, use or distribution of wa- 
ter used in irrigation," and it requires that "the Secretary of the In- 
terior, in carrying out the provisions of this Act, shall proceed in con- 
formity with such laws." 

The State Constitution bas no provision relating to the appropria- 
tion and use of water, but the législature, by various acts, lias com- 
pletely covered the subject. By Act of 1895 : 

"The water of every natural stream not heretofore appropriated withlii tlipi 
State of Nebraska is hereby declared to be tUe property of the public and is 
dedieated to the use of the p€opIe of the state, subject to appropriation as 
hereinbefore provlded" (Rev. Stat. 1913, § 3370) ; "as betweeu appropriators, 
the one flrst in time is flrst in right" (section 3371) ; "the right to divert un- 
appropriated waters of every natural stream for bénéficiai use shall never 
be denied * * * " (section 3372) ; "the priority of such appropriation shall 
date from the flllng of the application in, the office of the State Board" (sec- 
tion 3373) ; "it shall be tlie duty of the Board to make proper arrangemenis 
for the détermination of priori ties of right to use the public waters of the 
State, and détermine the same" (section 3400); "as the adjudication of u 
stream progresses, and as each claim is finally adjudicated, it shall be the 
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duty of the State Board to make and cause to be entered of record in Itg 
office an order determining and estaWishlng the several priorities of riglït 
to use the water of said stream, and the amount of the appropriation of the 
several persons elaimlng water from such stream and the character and kind 
of use for which such appropriation shall be found to hâve been made" (sec- 
tion 3403) ; "each appropriation shall be deteriulned in its priority and amount 
by the time at which it shall hâve been made and tlae amount of water wliich 
the Works are constructed to carry" (section 3404) ; "the State Board of Ir- 
rigation, Hiçhways and Drainage Is <riven original jurisdlction over ail mat- 
ters pertaining to watei'-rlghts for Irrigation" (section 3407). 

Appeal from the action of the Board to the Suprême Court is pro- 
vided for. Section 3412 provides that appHcation must be made to the 
State Board before the appropriator commences the construction, en- 
largement or extension of any Works for the purposè of appropriating 
any of the pubHc waters of the State. It expressly provides that the 
United States of America, and every person, association or corpora- 
tion may make the appropriation. Thèse provisions of the local stat- 
ute hâve express référence to the "waters of every natural stream," 
also designated as "the public waters of the state." The Board does 
not ordinarily deal with flood water that, unless stored and held for 
use during the irrigation season, would otherwise pass on down the 
stream. The State Législature, by section 3455, Rev. Stat. 1913, ex- 
pressly authorizes the United States to appropriate and store such wa- 
ters in conformity with the Réclamation Act (32 Stat. 388), and also 
recognizes the right of the United States to dispose of such waters in 
accordance with the provisions of the Warren Act. The United States 
made its original application (No. 768) to the State Board on Septem- 
ber 9, 1904, in conformity with the eighth section of the Réclamation 
Act and the State statutes, for a permit to construct its réservoir in 
the State of Wyoming and to store therein the unappropriated waters 
of the North Flatte River, to bring them into this State in its canals 
and to distribute them therefrom for irrigation; and it was by that 
Board allowed a priority for that purpose under that number and of 
that date. By subséquent orders of the Board the time for completing 
the canals under said application was extended to September 1, 1919, 
and for completing the application of water to the land, to September 
1, 1924. The application is voluminous. It sets forth a description, 
by légal subdivisions, of many thousand acres of land in both States, 
and in addition contains this : 

"Interstate Canal. This canal contemplâtes the enlargenient of the Whaleu 
Falls Canal and eontinued easterly to the limit of irrigable land, and the 
right to irrigate ail the irrigable landsi on the north slde of the North Platte 
River, supplementing those without adéquate supply at any season and fur- 
nishing full right to ail others." 

The application discloses the entire project in the two States. The 
order of the State Board approving and allowing the application, made 
on February 14, 1905, recites, among other things : 

"The lands to be irrigated uuder this permit being ail lands deseribed in 
said application which lie within the State of Nebraska and are not covered 
by prier existing rights." 
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On April 3, 1911, the plaintiff filed with the State Board its appli- 
cation to appropriate the waters in the ditch which it had constructed 
in Sheep Creek Valley. The State Engineer, acting as secretary of the 
Board, made objection to the application that it was not spécifie in 
some respects, and gave thirty days to the plaintiff for amendment. 
At that time section 44 of the Législative Act of 1895 was in effect. 
It was as f oUows : 

"AU ditches constructed for the purpose of utilizlng tlie waste, seepage, 
swamp, or sprlug waters of the State shall be governed by the same laws re- 
kiting to the priorlty of right as those ditches constructed for the purpose of 
utUizing the waters of running streams ; provlded, that the person upon 
whose lands the waste, seepage, swamp, or spring waters first arlse shall 
hâve the prior right to the use of sueh waters for ail purposes upon hls 
lands." 

Pending the time given to amend the application that section of the 
Act of 1895 was repealed, and thereupon, and before the thirty days 
expired, the application was dismissed and the Board declined to fur- 
ther hear the applicant. This course taken by the Board appears to be 
due to its opinion at that time that since the repeal of the statute there 
was no provision under which such waters could be appropriated, and 
that the statutes in that respect were applicable to the waters of nat- 
ural streams only. 

The Ramshorn Ditch Company has an old appropriation from the 
North Platte, which is known as Docket No. 945. Its date is March 
20, 1893, and is for forty-five and five-sevenths second feet. The head 
gâte of that ditch is on the north bank of the river at the lower edge 
of the two Sheep Creek draws or valleys. The river is broad and shal- 
low, and owing to the formation of sand-bars or islands opposite the 
head gâte, due to the shifting river sands, it is difficult and expensive 
for the Ramshorn Company to maintain diversion works in order to 
receive the amount of its appropriation into its head gâte and ditch. 
But the évidence does not disclose that the amount of the natural flow 
in the river is not sufficient at ail times to supply the Ramshorn prior- 
ity. On the contrary it appears that it is at ail times ample for that 
purpose. But the Ramshorn Company was constantly put to great ex- 
pense in maintaining its diversion works. It saw that if it could get 
the water in plaintiff's ditch it would be rid of that expense. So on 
June 13, 1913, it fiiled its application with the State Board for an ap- 
propriation of the waters in controversy. Among other things which 
it sets f orth in its application is this : 

"That the source of the proposed appropriation ia seepage water accuniu- 
lating in the Sheep Oreek basin or draw which does not naturally connect 
with the North Platte River. That the amount of the appropriation desired 
is forty-four (44) cubic feet per second of time. That it is proposed to locate 
the head gâte on the east bank of a ditch which will coUect the seepage water 
and convey it to said Ramshorn Ditch" 

—and that the total cost would be $3,100.00. On February 23, 1914, 
the Board dismissed the appHcation — 

"for the reason that a prlor appropriation has been granted and is in use on 
the lands that are asked to be irrigated under this application." 
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The Ramshorn Company filed with the Board on May 11, 1914, a 
pétition for a rehearing of its application; and notwithstanding the 
fact that the District Drainage Ditch, which was constructed by the 
plaintiff and the Morrill Drainage District to carry thèse waters to 
the river when they were not turned into the Farmers' Ditch was am- 
ple for that purpose, and had been completed in July, 1913, the veri- 
fied pétition for a rehearing, among other things, recites: 

"Your petitioner further represents tliat it is necessary to coUect and drain 
away thèse seepage waters to prevent serious damage to adjacent farms and 
other propeity. That drainage is an expensive burden unless tlie water ean 
be used so as to compensate therefor. That the water in question is not pub- 
lic waters of the state and is not taken from a natural stream." 

There is no proof that the rehearing was granted; but the Rams- 
horn Company filed its second application for an appropriation of 
thèse same waters, on September 12, 1916, in which it represented that 
the source of the appropriation is "seepage water rising in the Sheep 
Creek basin." The amount desired is forty-five and five-sevenths sec- 
ond feet, and "that it is proposed to locate the head gâte of the said 
water collected in drain ditch at siphon under Tri- State (Farmers') 
Canal." (This is near the point at which the waters can be inter- 
changeably turned through plaintifif's concrète Diversion Structure ei- 
ther into the Farmers' Canal or taken down under that Canal and 
thence into the District Drainage Ditch on to the river.) This applica- 
tion was granted on September 22, 1916, subject to certain limitations 
and conditions, among which are: 

"The prior rights of ail persons who hy compllance with the laws of the 
State of Nebraska hâve aoquired a right to the use of the waters of this 
stream must not be interfered with by this appropriation. The amount of the 
appropriation shall not exceed 45*/ t cubic feet per second of time. * * » 
This appropriation shallbe supplementary to and part of the original appro- 
priation covered by Docket No. 945, Ramshorn Ditch Company, and shall 
take the same prlorlty as Docket No. 945." 

It is on this action of the Board that the Ramshorn Company daims 
the right to take and use this water ; and the Water Commissioner, in 
taking the steps which he toak in diverting the water from the Farmers' 
Ditch so that it could go down the District Drainage Ditch to the Rams- 
horn Ditch, justifies his action under the same order. 

The foregoing are ail of the material facts necessary for considéra- 
tion in reaching a conclusion on the merits of the controversy. 

[1,2] In addition to the foregoing législative acts, wherein provi- 
sion is made for the appropriation of "the water of every natural 
stream," it is necessary to consider, in determining the rights of the 
parties, two sections of the Act of 1913, now embodied as sections 
3426 and 3427, in Nebraska Revised Statutes, as f ollows : 

Sec. 3426. Any person, périmons, district, company or corporation owning, 
constnicting or opernting an irrigation canal in this state, are liereby author- 
ized to coUect or assist to collect any seepage water thereunder or under a.ny 
adjacent irrigation canal by the constniction of drainage ditches and to apply 
said waters to irrigate witli on tlie lands covered by the original appropria- 
tion of such canal, wliile said seepage waters arc being conducted by said 
drainage ditches toward tha natural streams. 
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Said use to be subject to limitations as follows : 

(1) The rlght of any land owner t(j riiise, pump, develop and use on tiis own 
land water percolating thereunder sliall nf)t l)e inipaired. 

(2) Seepage waters so eoUected l>y tlie canal owner or operatov sball be 
ti'eated as siipplemental to and part of the original appropriation of sucli canal, 
the total flfnantity of whicli shull not be increased nor exceed an aggregate 
of three acre feet in any calendar year for each actually irriguted acre of land. 

Sec. 3427. Wlien any seepage or drain water is mingled witli tliat of a]iy 
natural stream, it shall become part of tlie imblic waters of tlie state, sub- 
ject to diversion among existing appropriators of tlie State of Xebraska, in 
the order of their respective priorities and rights based upon preferential use 
as defined by the laws of the State of Nebraska. 

Thèse are spécial provisions on the subject of seepage water. This 
statute gives the first right to him who may develop them on his own 
land, to use them and to use ail of them, if he so desires, on his own 
land, and any water that he may so develop and use is not charged 
against an appropriation that he may hâve of water from a natural 
stream. They are not counted as a part of his appropriation, if he 
hâve one. They do not supplément it. The owner of an irrigation 
canal has the right to coUect seepage water from it "by the construc- 
tion of drainage ditches and to apply said waters to irrigate with on 
the lands covered by the original appropriation of such canal while said 
seepage waters are being conducted by said drainage ditches toward 
the natural streams." If seepage waters under a canal are thus col- 
lected and used they "shall be treated as supplementary to and part 
of the original appropriation of such canal." 

Section 3426 is silent of any intention to require applications to the 
State Board in the same manner that is reciuired to perfect an ap- 
propriation of water from a natural stream before the right given by 
the statute attaches. Certainly the landowner who develops water un- 
der the provisions of that section is not required to take action before 
the Board before he obtains the right to use the developed water on 
his land. And as to the canal owner who collects the water for use, 
it is expressly provided that the water so collected shall be treated as 
a part of the original appropriation of such canal. It does not con- 
template a proceeding before the State Board through which an ap- 
plicant canal owner may obtain an original and independent right to 
the use of additional water over and above his prior appropriation. 
Its sole purpose, by its terms, is to grant him the right to collect and 
use such water, charging him with it, in the event he does so, against 
his original appropriation. It was a practical view to take of the sub- 
ject-matter. Seepage, leakage, waste and return waters are ail of 
uncertain quantities, variable from season to season. They may disap- 
pear altogether, and cannot be depended upon. If their source be leak- 
age from the canal or laterals, that may be whoUy stopped by an im- 
])ervious structure at a later date; if their source be irrigated lands, 
irrigation may be suspended or whoUy stopped, and the seepage would 
consequently cease. The other sections of the statute in relation to 
proceedings before the State Board ail hâve to do with stream flow, 
denominated public waters, and declared to be the propèrty of the 
public, and provide for the acquisition of the individual's right to use 
them by having them respectively determined and adjudicated by the 
254 F.— 54 
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Board and a permanent record made fixing priorities. The rights thus 
to be fixed by the Board are permanent in character, and can be exer- 
cised by the owners.according to their priorities during each season. 
The différence between the right thus acquired and that given by sec- 
tion 3426 is obvious. Seepage water is not dependable ; its permanent 
flow and use cannot be expected. The Législature treated it in this 
view. If collected and used, the amount used is charged against the 
original appropriation of the canal. Whether or not it is being used is 
constantly under the eye of the Water Commissioner, whose duty it 
is to see to the distribution and use of water in his district. Section 
44 of the Act of 1895, repealed in 1911, had to do only with possible 
disputes between those using seepage from the same source, and there 
may hâve heen an implication that those disputes were subject to ad- 
judication by the Board in the same manner as the right to take wa- 
ter from a natural stream should be determined. There is no basis 
for such an implication in Section 3426, enacted two years later to 
cover the same subject-matter. I am of the opinion that this section 
gives the right and defines the conditions under which it can be acquir- 
ed, and the limitations to which it can be applied, that the statute, ex 
vi termini, grants the right ori compiiance with its requirements ; and 
that it is not within the jurisdiction of the State Board to pass upon 
and détermine in whom or when it attaches. The plaintiff collected the 
seepage waters and was using them to f ulfil its Warren-Act contracts. 
The lands on which they were being applied by it, and the ditch in 
which Jt was being conducted to those lands, brought them nearer to 
the natural stream which they, if unobstructed, would hâve finally 
reached. The Ramshorn Company, after it induced the Water Com- 
missioner to turn them into its canal, also applied them to irrigate 
lands on the same water-shed. But the Ramshorn Company took no 
part in developing and collecting the seepage water. It did nothing 
and spent nothing for that purpose. It never complied with the re- 
quirements of section 3426. When they reached the line of its canal, 
after being turned down the District Drainage Ditch by the Water 
Commissioner, it diverted thèse waters into its canal at a nominal ex- 
pense. The amount of water which it claimed a right to appropriate 
from the ditch of the plaintiff, in its pétition to the Board, is identical 
with the amount of its original appropriation from the river. Its pur- 
pose is obvious. It was seeking to obtain water from some other source 
than the source of its original appropriation so that it could avoid 
the expense of maintaining diversion works in the river's shifting 
sands. Considering both of its applications, the one dismissed and the 
one finally granted, it represented to the Board that it had collected, or 
intended to collect, the waters in controversy at great expense to it. 
It sought to make the Board believe that it had complied with the re- 
quirements of section 3426, and the action of the Board in granting its 
last pétition must hâve been on the assumption that it had donc so, 
but confessedly this is not true. 

Counsel for the Ramshorn Company dévote a large part of their 
brief and argument in support of the proposition that seepage water is 
a part of the natural stream which it would, in natural course, finally 
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reach and add to the stream flow ; and cite, among other cases, Irriga- 
tion Co. V. Campbell, 2 Idaho, 411, 18 Pac. 52 ; McClintock v. Hudson, 
141 Cal. 275, 74 Pac. 850; Los Angeles v. Hunter, 156 Cal. 603, 105 
Pac. 755; Irrigation Co. v. Irrigation Co., 31 Colo. 62, 72 Pac. 49; 
Josslyn V. Daly, 15 Idaho, 137, 96 Pac. 568; Comstock v. Ramsay, 55 
Colo. 244, 133 Pac. 1107; and Durkee Ditch Co. v. Means (Colo.) 164 
Pac. 503. The proposition is relied upon in réfutation of the plain- 
tiff's claim that the right to collect and use thèse waters belongs to it 
because they are flood waters and were brought in by it through its 
canal, that before it brought them in the seeped water hère in contro- 
versy did not exist, and that by virtue of thèse facts the water should 
be considered as developed or new water, to which plaintifï should be 
given the first right until the seepage in fact reaches the river ilow. 
The rule for which counsel contend is undoubtedly established beyond 
controversy by the authorities they cite, on the state of facts developed 
in those cases. The facts in each of those citations were alike. The 
question presented to the courts was, Whether or not leakage, seep- 
age, waste, return and percolating waters could be coUected and then 
diverted and used for irrigation so as to decrease the natural flow of 
the stream, to the détriment of prior appropriators below, whose ap- 
propriations had been f ed by the underground waters before they were 
diverted. The spécifie question hère involved, Has the canal owner 
the right to collect and use on his original appropriation waters which 
leak f rom his canal and laterals ? was not up. The Comstock case is 
typical. The court said: 

"That appropriators of water out of a natural stream for irrigation pur- 
poses witli prlorlties decreed aro entitlod to liave the conditions substantiaily 
maintained on the .stream as they were wlien tlie appropriations were made 
and hâve existed during the continuante and perfection of sudi appropriai 
tiens" 

— and the court held that to eut ofif such waters by intervening works 
between the point where they escaped and where they would naturally 
reach the stream, from the lower appropriators, was the same thing in 
practical effect as to eut oiïf a natural tributary to that stream. It an- 
nounced the principle, and cited much authority in support, that seep- 
age waters which contribute to the natural flow and thereby supply 
appropriators farther down are not subject to new and independent ap- 
propriation and diversion when there is thereby an interférence with 
the right of use by prior decreed appropriators from the stream. And 
it was declared in that case, and in the others cited, in effect, that seep- 
age waters are a part of the natural stream which they would finally 
reach from the moment they escape from control, for the protection of 
rights there under considération. But the Ramshorn Company pré- 
sents no facts hère calling for the application of that principle in its 
behalf. The right of a canal owner like the one hère claimed by plain- 
tifif was not involved or considered in any of those cases, and there is no 
complaint hère by the Ramshorn Company that the use that the plain- 
tiiï was making of thèse waters at the time it caused them to be turn- 
ed into its ditch decreased or lessened the flow of the stream above the 
Ranishorn head gâte, to its in jury, so that it was thereby not able to 
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get from the river its appropriation, It may be seriously questioned 
whether the doctrine of thèse cases can be accepted in this jurisdiction 
in view of Section 3427, but the facts hère presented are such that a 
defmite construction of that section is not required. The State Su- 
prême Court may later hâve occasion to give us its full effect. We will 
wait until it speaks on the subject, unless it become unavoidable that 
we construe it. Furthermore, the contention puts the Ramshorn Com- 
pany in a doubtful attitude. It can hardly be heard to say that the 
seepage water is a part of the stream and must be permitted to find 
its way to the body of its flow, in the absence of proof of damage to 
some appropriator by its interception, and at the same time claim a 
right to participate and become a beneficiary in the obstruction of that 
fiovv, and to mal<e a new diversion and use of the water. Its attitude 
is contradictory. The légal proposition it advances is sound, when con- 
fined to a condition of facts on which it rests, but bas no application 
hère, To carry that principle to the length of holding that because 
seepage waters under certain conditions are considered a part of the 
stream, and the State statute gives a right to appropriate waters of 
the stream, therefore seepage waters may be appropriated within the 
literal terms of the State statute, cannot be acceded to. The State 
statute did not give the right to appropriate and take the waters in the 
plaintiff's ditch. The action of the State Board on September 27, 1916, 
was no more than a déclaration on its part that the Ramshorn Com- 
pany had, in the opinion of its individual members, complied with the 
requirements of section 3426, and inasmuch as it had no authority to 
take officiai action on that subject-matter its order did not give to or 
establish any right in the Ramshorn Company. The conclusion follows 
that the Ramshorn Company bas no right to take the water from the 
plaintiff's ditch against its objection and protest, and that the Water 
Commissioner acted beyond bis officiai authority and without right 
when he went upon the plaintiff's diversion structures on the ditch and 
turned the water flowing therein into the Ramshorn Ditch ; that as 
against the Ramshorn Company the plaintiff bas the right to be un- 
molested in the possession of its ditch, the right-of-way thereto and 
the diversion structures thereon, and to use or dispose of the flow in 
such a way as it may désire. 
A decree as prayed in the bill may be prepared and submitted. 



SALAMANDRA INS. CO. y. NEW YORK LIFE INS. & TRUST CO, 

(District Court, S. D. New York. December 16, 1018.) 

1. Insurance iS=80 — Insurance Agents — rREMiUMs. 

Where a Russian flre Insurance Company, \\hicli did business In the 
United States, vvasi represented b,y a Gennau partnership, which in tu rn 
engagea local agents in the United States, held, that tlie local agents, 
who did not fully agrée to a eontract of agency submitted directly to 
them by the Russian fire conipany after relations with Germany were 
forbidden on account of the war, were not bound, under New York In- 
surance Law, § 38, to deposit to the crédit of the Russian company com- 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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nalî^sions which liad previously been paid to the German partnership, 
and which the agents thoaiselves might be couditionally entitled to. 

2. War <S=3l2 — Enemies' Property — Teust Funds — Comminglinq Property. 

The allen character of a fund is not divested beeause the custodiau 
mixed it wlth other fiuids, which were unquestionably impressed with a 
trust for the benefit of Ajnerican citizens. 

3. War iS::=>n — TRADi>;fi with Enemy — Power of Congbess. 

Congross, by virtue of Its war powers, has power to déclare unlawful 
tradiiif; with CBemy niions, as It has done by Act Oct. 6, 1917 (Oomp. St. 
lois, §§ 311.->%a-?.11.5y2.i). 

4. War i©=5l2 — Trading with Enemy — Power op Congeess. 

T:nder Tradliis with the l^înemy Act Oct. G, 1017, § 7, subd. (c), as'' 
amcnded by Act; Nov. 4, 1918, § 1, the détermination ol the Alicn Prop- 
erty Ciistodian, made in sood faitli, enTitles hini to the possession of al- 
le«ed enpiny property, and sueli possession will not be Interfered with by 
in.innction ; tlie act ]iroviding metliods for relief of those vvbose proiierty 
was improperly taken. 

5. Constitution AL IjAW <©=5278(1) — Dtje Pbooess or Law — Trading with the 

Enemy Acï. 

Tn View of Trading witli the I5nemy Act Oct. 6, 1917, § 9 (Comp. St. 
1018, § .'îllôVie), snch act is not invalid as vlolating Coiist. Amend. 5 ; 
there boing lio deprivation of tlie i)roperty of citizens, or friendly aliens, 
withont due process of hnv. 

6. War <E=12 — Tradinci witii IDnemy — Armistice. 

Where the Alien l'roperty Custodian determined fuuds were alien 
property, tbe signing of an armistice does not entitle adverse claimants 
to the fund. on the theory Ihat tbe war had ceased, Trading with the 
Enemy Act Oct. (i, 1017 (Comp. St. 1918, §§ .Slloi/aa-î^llSVai) itself declar- 
ing that the end of the war shnll be deenied to niean the date of procla- 
mation of excbange of ratlfic-îitions of the treaty of peace, unless the 
Président shall by proclamation déclare a prlor date; it appearing no 
sueh prior date has been declared. 

7. Wab <S=3l2 — Trading wjth I<înemy — Application of Act. 

Trading \^-itli the Enemy Act, § 9 (Comp. St. 1918, § .SllSVoe), provldinfi 
a metlMKl l'or relief of any per.snn elaiming any interest, ilght, or title 
in any money or otber property, etc., is extenslve enoiigh in its i)rovisions 
to give relief to a clainiant wbo asserted that it whoUy owned, to the ex- 
clusion of ail other porsons, funds detained as alien property by tbe Alien 
Property Custodian, and hence such person is not entitled to équitable 
relief, etc. 

In Equity. Suit by the Salamandra Insurance Company against 
the New York Life Insurance & Trust Company. On motion to 
make permanent pendente Hte an injunction previou.çly issued restrain- 
ing the défendant from paying to A. Mitchell Palmer, as AHen Prop- 
erty Custodian, certain funds. Injunction heretofore granted, and 
bill, dismissed for want of equity. 

Charles A. Towne, Léon O. Bailey, and William S. Thomson, ail 
of New York City, for complainant. 

Emmet & Parish, of New York City, for défendant. 

Francis G. Caffey, U. S. Atty., of New York City (Earl B. Barnes, 
Asst. U. S. Atty., of New York City, and Lee C. Bradley, General 
Counsel to Alien Property Custodian, of counsel), amicus curiœ. 

KNOX, District Judge. This is a motion to make permanent, 
pendente lite, the injunction issued herein upon November 4, 1918, 

©ssKor other cases see same topic & KEY-NUMBER. in ail Key-Numbered Digests & Indexes 
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wherein the défendant was restrained from paying to A. Mitchelt 
Palmer, as Alien Property Custodian, certain funds in the hands of 
the défendant, and for which funds the said custodian made formai 
demand upon the défendant upon October 15, 1918. 

The complainant is a fire insurance company organized under the 
laws of Russia, and since 1899 has been engaged in the business of 
writing fire insurance within the United States. Pursuant to the pro- 
visions of the law of the state of New York, the complainant had 
deposited with the défendant cash and securities of the approximate 
value of $500,000. This sum has fluctuated in a manner dépendent 
upon the amount of insurance from time to time in force and the 
losses sustained upon the risks of the complainant. At the présent 
time the défendant, as trustée under a deed of trust executed by the 
complainant, holds the sum of about $4,072,787.89 in cash and se- 
curities for the purpose of securing the complainant's liabilities to its 
policy holders. The last-mentioned amount includes the sum of 
$115,013.19 which is the subject-matter of this litigation; said sum 
having been deposited with the said défendant in July, 1918. 

Ever since the complainant engaged in business in the United States, 
and until October 29, 1916, the complainant was represented, by way 
of gênerai agents, by the copartnership of H. Mutzenbecher, Jr., which 
copartnership it is admitted is a German concem, and consequent- 
ly takes on the character of an enemy. This copartnership received by 
way of compensation for its services in the United States 3% per 
cent, of the net premiums on business written in this country, which 
compensation was paid from Petrograd. 

From 1899 to 1913 a local firm, in which William G. Willcox and 
William Y. Wemple were members, acted within the United States 
as agents of the complainant. This firm, however, received its com- 
pensation from the gênerai agent of the company, viz. H. Mutzen- 
becher, Jr. In March, 1913, Meinel & Wemple, Incorporated, be- 
came the local agents of the complainant, and for its services re- 
ceived, by direct remittance from the Mutzenbecher firm, a commis- 
sion of three-fourths of 1 per cent, of the net premium income of 
the complainant in the United States, together with the expenses in- 
curred by Meinel & Wemple, Incorporated ; the amount of said com- 
missions being payable out of the sum of 31/2 per cent, of said pre- 
miums eamed by and paid to the firm of Mutzenbecher, Jr. 

About October 29, 1916, the Russian government being then at 
war with the Impérial German government, there was promulgated 
at Petrograd an edict or ukase forbidding business relations between 
subjects of the Russian government and those of Germany, whereupon 
the complainant undertook to cancel the agency agreement of Mut- 
zenbecher, Jr. Thereupon Meinel & Wemple, Incorporated, were 
forwarded an agency contract by the complainant, under which 
Meinel & Wemple, Incorporated, should, if the contract were ac- 
cepted, become the complainant's agent and manager within the Unit- 
ed States, and should, for its services, receive commissions of SYz per 
cent, based upon the net premiums, which it will be borne in mind is 
the same rate of commissions formerly paid to Mutzenbecher, Jr. 
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This contract, which was accepted by Meinel & Wemple, Incorporated, 
also required that concern to do ail the work formerly donc by Mut- 
zenbecher, Jr., and this involved, if the work was to be donc, the pur- 
chase of instirance maps, the keeping of records, etc., formerly pos- 
sessed and kept by Mutzenbecher, Jr. Thèse conséquent expcnses, 
if incurred, would involve a considérable outlay. 

Owing to the uncertainty of conditions in Russia, Meinel & Wem- 
ple, Incorporated, acted upon the theory that such expenditures were 
not presently necessary, and, having a contract which provided for 
additional services, endeavored to communicate with the home office 
of the complainant with a view of modifying the contract. While 
awaiting a response to thèse communications, Meinel & Wemple, 
Incorporated, deducted from the net premiums of the complainant 
2% per cent, thereof, and deposited said sum in the name of Meinel 
& Wemple, Incorporated, and from said account paid, monthly, to 
itself, three-fourths of 1 per cent, of said net premiums, together with 
the expenses incurred. In other words, Meinel & Wemple, Incorpo- 
rated, received compensation at the same rate previously received by 
it during the life of the Mutzenbecher, Jr., agency ; it being the ex- 
pectation of Meinel & Wemple, Incorporated, that the balance of said 
commissions, calculated at the rate of 2^/2 per cent., should, after 
the déductions referred to, be permitted to accumulate, to the end 
that it might form a fund from which to purchase the equipment, 
etc., contemplated by the agency agreement between the complain- 
ant and Meinel & Wemple, Incorporated. This disposition, however, 
was contingent upon the approval of the complainant, which might re- 
quest the payment of such balance to it. 

In passing, it may be remarked that upon January 5, 1917, H. Mut- 
zenbecher, Jr., cabled Meinel & Wemple, Incorporated, assenting 
to'the exécution by that concern of the American agency agreement. 
It is also asserted that since October 31, 1916, the German concern 
of Mutzenbecher bas had nothing to do with the complainant's afïairs, 
that said German fiirm has received, not only ail the moneys to which 
it was entitled as of October 31, 1916, but in addition thereto an over- 
payment of $4,100. 

No further word has been received from the complainant with re- 
spect to the Meinel & Wemple, Incorporated, contract, and the last- 
mentioned corporation has accordingly continued to represent the 
complainant, setting aside the said ZYz per cent., and deducting the 
said commission of three-fourths of 1 per cent, and expenses. The 
balance remaining constitutes the said sum of $115,013.19 which the 
Custodian demands as being enemy alien owned property. 

The foregoing, in a gênerai way, represents the situation as pre- 
sented by the bill and the complainant's affidavits, and to the alléga- 
tions so made there is nothing before me to show the contrary, saving 
and excepting the formai demand of the Custodian, wherein it appears 
that— 

"I, A. Mitchell Palmer, Allen Property Custodian, • * • after Inves- 
tigation, do détermine that the foUowing mone.v and other property * ♦ « 
belong to and are by you held for, on account of, or for the beneflt of II. 
Mutzenbecher, Jr., whose address is Hamburg, Germany, and whom, after 
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investigation, I d(;tei'miiie to be au enemy, iiot liolding a license granted by 
the Président. » • *" 

It appears that in June, 1918, the Custodian, through one of his 
agents, began an investigation of the office of Meinel & VVemple, Iiicor- 
porated, for the purpose of ascertaining if said corporation held any 
enemy owiied funds or property. Upon the completion of the in- 
quiry it was suggested that the fund of $115,013.19 had been set aside 
for H. Mutzenbecher, Jr., and that there was a secret agreement or 
understanding whereby the fund would be turned over to Mutzen- 
becher, Jr., at the end of the war. 

Upon the expression of such conclusion, Meinel & Weinple, In- 
corporated, placed at the disposai of the Custodian ail of its hooks 
and papers and the statements of its managing officers, and said cor- 
poration also notiiîed the Custodian that it felt it its duty to the com- 
plainant to turn the fund in question into the account held by the de- 
fendant under the trust agreement hereinbefore referred to. 

[1] No answer being received to this communication addressed to 
the Custodian, Meinel & Wemple, Incorporated, did deposit the fund 
with the défendant pursuant to the permissive terms of said trust agree- 
ment. It may be remarked that, so far as I am informed, the only 
-provision of law which by any construction could require such dis- 
position of the fund is section 38 of the Insurance Law of the state 
of New York (Consol. L,aws, c. 28), which provides : 

"Every person appointe^ or acting in tliis state as agent of any insiirance 
corporation, who receives or collects any moneys as siieli agent, shall be re- 
sponsible in a trust or flduciary capacity to such. corporation therefor." 

It is my judgment that this provision of law did not make it incum- 
bent upon Meinel & Wemple, Incorporated, to dispose of the fitnd 
in the manner in which it bas been disposed of. 

[2] I am also of opinion that, granting for the moment that 
the détermination of the Alien I-Voperty Custodian is correct as to the 
alien character of the fund in question (which fact I do not find), 
such alien character is not divested by reason of the mixing of the 
fund with another fund which unquestionably is impressed with a 
trust for the benefît of American policyholders of the complainant. 
A voluntary and gratuitous increase of a trust fund will not be per- 
mitted to continue to the préjudice of a third party, when the fund 
is of such nature that the voluntary and gratuitous increase may be 
foUowed and segregated, ail without the diminution or impairment 
of any security theretofore held for the benefit of the cestuis que 
trustent of the original fund. A tainted fund may not be given im- 
munity from the penalties attaching thereto' by an unlavi'ful and un- 
authorized mixture with a fund enjoying immunities,. 

With the foregoing observations and the preliminary matters dis- 
posed of, I may proceed to détermine if the injunction should be con- 
tinued or vacated, and also whether the bill should be dismissed for 
want of equity. 

[3, 4] Before doing so, it is only fair to Messrs. Willcox, Meinel, 
and Wemple, who are the managing officers of Meinel & Wemple, 
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Incorporated, to say that the conclusion which I shall reach must 
in no wise be taken as a reflection upon the integrity, loyalty, and hon- 
or of those men, or any of them. There is absolutely nothing be- 
fore me which will serve to impeach their character even remotely ; 
indeed, from the affidavits on file the conclusion is inévitable that they 
are men of high probity and unquestioned loyalty and dévotion to this 
government, and the position they hâve assumed is altogether consist- 
ent with such conclusion. However, the Alien Property Custodian 
having determined that the fund in question is alien owned, and even 
though that conclusion may be founded upon évidence which would 
appear to this court to be insufficient, the détermination of the Cus- 
todian, so long as it is not reached in bad faith, must détermine the 
possession of the fund. 

Subsection (c) of .section 7 of the Trading with the Enemy Act, 
approved October 6, 1917 (40 Stat. 416, c. 106), reads: 

"If the Président sliall so reqiiire, any money or otlier property owing or 
belonging to or held for, hy, on accoimt of, or on behalf of, or for the bene- 
fit: of an enemy or ally of enemy not holditif; a license granted by the Prési- 
dent hereunder, VA'hich the Président after investigation sliall détermine Is so 
owing or .so Ijelong.s or is so held, shall be oonvc.ved, transferred, asslgned, 
<lellvered, or paid over to the Allen Property Custodian." 

Upon November 4, 1918 (chapter 201, § 1), two days after the 
filing of the bill herein, the above section was amended to read as 
f ollows : 

"(e) If the l'resldent sliall so require any money or other property includ- 
ing (but not thereby limiting the generality of the above) patents, copyrights, 
applications therefor, and riglits to apply for the same, trade-marlis, choses 
in action, and rights and clainis of every character and description owing ov 
belonging to or held for, by, on account of, or ou behalf of, or for the lienefit 
nf, an enemy or ally of enemy not holding a license granted b.y the Président 
hereunder, which the Président after investigation shall détermine Is so owing 
or so belongs or is so held, shall he conveyod, transferred, asslgned, delivered, 
or paid over to the Alien Property Custodian, or the same may he selzed 
by the Alien Property Custodian; and ail property tlius acqulred shall be 
held, admlnlstered and dlsjiosed of as elsewhere provided in this act. 

"Any requirement made pursnant to this act, or a dul.y certlfled copy there- 
of, may be filed, registered, or recorded in any office for the tiline, reglsterlng, 
or recordlng of conveyances, transfers, or as.slgnments of any such property 
or righls as may be covered by such rwjulrement (iiu^luding the proper office 
for flling, reglsterlng, or recordlng conveyances, transfers, or asslgnments 
of patents, copyrights, trade-marlvs, or any rights tlierein or any other 
rights) ; and if so filed, registered, or recorded shall impart the same no- 
tice and hâve the same force and effect as a duly executed conveyance, trans- 
fer, or asslgnment to the Alien Property Custodian so filed, registered, or 
recorded. 

"Whenever any such property shall consist of shares of stock or other bénéfi- 
ciai interest in any corporation, as.sociation, or company or trust, It shall be 
the duty of the corporation, association, or company or trustée or trustées 
issuing such shares or any certlflcates or other Instruments representlng the 
same or any other bénéficiai interest to cancel upon Its, hls, or their books ail 
shares of stock or other bénéficiai Interest standing upon its, hls, or their 
books in the naine of any persfjn or persons, or held for, on account of, or on 
behalf of, or for the benefit of any person or persons who shall hâve been de- 
termined by the Président, after investigation, to be an enemy or ally of 
enemy, and which shall hâve been requlred to be conveyed, transferred, as- 
slgned, or delivered to the Alien Property Custodian or selzed by him, and in 
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lieu thereof to Issue certiflcates or other Instruments for such shares or 
other benelieial interest to the Allen Property Custodiau or othervvlse, as tha 
Allen Property Oustodian shall require. 

"The sole relief and remedy ol' any person having any claim to any inoney 
or other property heretofore or hereafter conveyed, trausferred, assigiied, de- 
livered, or paid over to the Allen Property Custodiau, or requlred so to be, 
or selzed by hlm shall be that provided hy the ternis ot tliis Act, and in the 
event of sale or other disposition of such proi>erty by the Alien Property 
Custodlan, shall be llmited to and enforced agaiust the uet proeeeds re- 
ceived therefrom and held by the Alien Property Custodian or by the Treasur- 
er of the United States." 

As to the po'wer of Congress to address itself to législation look- 
ing to the seizure of alien enemy owned property, there is no need 
of discussion. The war législation of Congress, from the time of the 
Révolution to the présent, indicates the power of Congress in the 
premises. 

I am unable to see any diiïerence in principle between the seizure 
of the person of an alien enemy in our midst and the seizure of his 
property ; the latter may, by the use to which it may be put, be quite 
as dangerous as the former. The seizure of both may be essential 
to the safety of the community. If we assume this to be true, and 
Congress has by appropriate action provided for such contingency, 
the haste and speed which are exercised in the seizure become of the 
highest importance, and it would be an incongruous situation — indeed, 
it would be intolérable- — that, pending a détermination of a dispute 
between the possessor of property determined by a responsible officiai 
to be alien owned and the oificer making the demand, the property 
in question should remain in the possession of him against whom 
the demand is made. The efïectiveness of a seizure in such circum- 
stances would be greatly impaired, if not wholly destroyed. 

I do not apprehend that any one would argue that this court should 
exercise its extraordinary powers of injunction to restrain the marshal 
from executing a presidential warrant issued for the arrest of an 
alleged alien enemy, even though it was asserted by such person 
that he was a citizen or a friendly alien. Once the warrant was exe- 
cuted, the person arrested would, upon habeas corpus, be heard up- 
on the question of his citizenship. If the détermination of the Ex- 
ecutive can, in the fîrst instance, deprive an individual of his liberty, 
I am unable to see why it should be that property should enjoy any 
greater rights as respects its possession, once the Executive has de- 
termined it to be alien owned. And in the above illustrations I do 
not believe it could fairly be said there was not due process of law 
merely because the arrested individual was not heard prior to his ar- 
rest. 

The power exercised by Congress in the enactment of the Trad- 
ing with the Enemy Act (Act Oct. 6, 1917, c. 106, 40 Stat. 411 [Comp. 
St. 1918, §§ 3115%a-311Si/2Jl) is, I suppose, by reason of its deal- 
ing with the subject-matter of alien enemies, who exist only in times 
of war, based upon the war power of Congress. The power of Con- 
gress to déclare war carries with it ail the powers which are necessary 
to make the war so declared effective. In McCulloch v. Maryland. 
4 Wheat. 316, 4 L. Ed. 579, Chief Justice Marshall said: 
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"Let the end be legitimate, let it be within the seope of the Constitution, 
^and ail nieans wliicli are appropriate, vvhich are plalnly adapted to that 
end, whicli are net prohibited, but consist with the letter and spirlt of tlie 
Constitution, are constitutional." 

That case also déclares that — 

"Where the law is net prohibited, and is really calculated to effect any of 
the objects intrusted to the government, to uudertake hère to luquire into 
the degree of its necessity, would be to pass the Une whlch circum scribes the 
judicial department, and to tread on législative ground. This court," it was 
said, "disclalms ail pretensions to such a power." 

What, can it be asked, is, in the présent days, more appropriate to 
the effective carrying on of war than to seize, and Ihus render impotent, 
the money and property determined by the Executive to be owned by 
alien enemies? 

In Brown v. United States, 8 Cranch, 110, 3 L. Ed. 504, Chief Jus- 
tice Marshall in unequivocal language declared the existence of the 
power of the sovereign to take the persons and confiscate the property 
of the enemy wherever found. It follows that wherever the enemy 
is présent, and where his property is situate, Congress may détermine 
there exists the élément of danger, and to the extent of the jurisdic- 
tion of Congress the power exists, not only of seizure, but of dispo- 
sition to the limits of the necessity. Miller v. United States, 11 Wall. 
268, 20 L. Ed. 135. 

[5] And in the présent législation, at least so far as it affects the 
case at bar, there is no contravention of the Fifth Amendment of the 
Constitution. The very act, in section 9 thereof (Comp. St. 1918, § 
31151/26), contemplâtes the possibility of mistaken action upon the 
part of the Custodian, and to the end that no loyal citizen or friend 
shall be deprived of his property without due process of law the sec- 
tion reads : 

"Sec. 9. That any person, not an enemy, or ally of enemy, claiming any 
interest, right or title in any money or other property whieh may hâve been 
conveyed, transferred, asslgned, delivered, or paid to the Allen Property Cus- 
todian hereunder, and held by hlm or by the ïreasurer of the United States, or 
to whom any debt may be owing from an enemy, or ally of enemy, whose 
property or any part thereof shall hâve been conveyed, transferred, asslgned, 
delivered, or pald to the Alien Property Custodian hereunder, and held by 
hini or by the Treasurer of the United States, may flle wlth the said Cus- 
todian a notice of his claim under oath and in siieh form and contaluing such. 
particulars as the said custodian shall requlre; and the Président, if appli- 
cation is made therefor by the claimant, may, wlth the assent of the owner 
of said property and of ail isersons claiming any right, tltle, or interest there- 
in, order the payment, eonveyance, transfer, assignment or dellvery to said 
claimant of the money or other property so held by the Allen Property Cus- 
todian or by the Treasurer of the United States or of the interest tlierein to 
which the Président shall détermine said claimant Is entitled: Provided, 
that no such order by the Président shall bar any person from the prosecu- 
tion of any suit at law or in equity against the claimant to establish any 
right, title or interest which he may hâve in such money or other property. 
If the Président shall not so order withiri sixty days after the fillug of such 
application, or if the claimant shall hâve flled the notice as above reipiired and 
shall hâve made no application to the Président, said claimant may, at any 
time before the expiration of six months after the end of the war, institute a 
suit in eqviity in the District Court of the United States for the district in 
which such claimant résides, or, if a corporation, where it has its principal 
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place of business (to wliich suit the Alien Propeity Custodian or tlic Treasurer 
of the United States, as the case may be, shall be made a party défendant), 
to establish the interest, right, title, or debt so elaimed, and if suit shall be 
so instituted theii the money or otlier property of the enemy, or ally of euemy, 
against whom sueh Interest, right, or title is asserted, or debt olainied, shall 
be retained in the eustody of the Alien Property Custodian, or in the Treas- 
ury of the United States, as provided in this act, and until any tinal judg- 
ment or decree wliieh shall be entered in favor of the clalmant shall be fully 
satisfied by payment or conveyance, transfer, assignnient, or dellvery by tho 
défendant or by tlie Alien Property Custodian or Treasurer of the United 
States on order of the court, or imtll final judgment or decree shall be en- 
tered against the clalmant, or suit otherwlse termlnated. 

"Except as herein provided, the money or other property conveyed, trans- 
ferred, assigned, delivered, or paid to the Alien l'roperty Custodian shall uot 
be liable to lien, attachment, garnishment, trustée process, or exécution, or 
subject to any order or decree of any court. 

"This section shall not apply, however, to money paid to the Alien Property 
Custodian under section 10 hereot." 

Under the provisions of this section the rights of a person who is 
not an enemy or ally of enemy are adequately protected. If the proper- 
ty which has come into the hands of the Custodian belongs to a citizen 
of the United States, or indeed to a f riendly alien, the title of such per- 
son thereto is not finally divested. Any title which vests in the Custodi- 
an will be def easible in its nature. Whether the defeasance, if it may 
be called such, shall operate, will dépend upon the outcome of the 
proceedings to be instituted by the citizen or friendly alien, who, in 
appropriate proceedings under section 9, asserts title to the property. 
Pending a détermination of the issues arising in such proceedings, 
the possession at least, and perhaps a defeasible title, is in the Cus- 
todian, and as an administrative matter I do not see where else it could 
be, if the act is to hâve any salutary effect in the way of rendering 
enemy property unavailable for the purposes of the enemy. 

That a citizen or friendly alien will, by such an enforced surrender 
of property wrongly determined by the Custodian to be enemy in 
its character, be subjected to inconvenience, annoyance, and possi- 
ble expense, goes without saying — the justification for thèse consid- 
érations must be the purpose intended to be served. They are, in 
the final analysis, but incidents to the opération of a protective and 
préventive measure which has for its purpose the protection of the 
nation. 

The situation presented by this case, assuming the contention of 
the complainant to be justified, is no more rigorous, I may say harsh, 
than it would be if the taxing authorities of the government should as- 
sess a tax against the complainant, the authority for which assessment 
the complainant disputed. The collecter, for instance, of internai rev- 
enue, would issue a warrant, under which the chattels of the complain- 
ant would be distrained and pass into the hands of the collector, and 
the complainant, however just its claim for immunity from the tax 
so assessed and collected might be, nevertheless, in order to recover 
the chattels distrained, would be forced to bring suit against the 
collector, and thus subject itself to inconvenience, annoyance, and 
expense. However, by décisions too numerous to cite the courts 
hâve uniformly held that the revenues of the government are too im- 



SALAMANDRA INS. CO. V. NEW YORK LIFE INS. & TRUST CO. 861 

portant for the carrying on of governmental activity to permit, prier 
to the collection of the tax, of lawsuits in which the correctness of the 
construction of the tax gatherer of the provisions of the statute un- 
der which he acts is determined. The insolvency of the sovereign 
is unthinkable. Money wrongly coUected may be recovered, and as 
a matter of policy the interests of the government in such matters 
take precedence over the rights of the citizen. If this be true, even 
in times of peace, it certainly should be true, and I think it is, in time of 
war, when the subject-matter is property asserted by a responsible 
government officer to be that of an enemy. As was said in the Légal 
Tender Cases, 12 Wall. 457, 551 (20 L. Ed. 287), with respect to the 
Fifth Amendment of the Constitution; 

"That provision has alvvays been understood as referrlng only to a direct 
appropriation, and not to conse(i\iential injuries resulting from tlie exercise 
of lawful power. It bas never been supposed to liave any bearing upou, or 
to inhibit, laws that indireetly worlv liarra and loss to iudividuals. A new 
tariiï, an eml)argo, a draft, or a war niay inevitably bring upou iudividuals 
great losse.s — may, indeed, render valuable property almost valueless. They 
may destroy the worth of eontracts. But whoever sui)posed that, because of 
thls, a tariff could not be changed, or a noniuteicourse act or an embargo be 
enacted, or a war be declaredV" 

It was said upon the argument that the Custodian now holds in 
property or money determined by him to be enemy owned upwards 
of three-quarters of a billion dollars. The power of this fund in the 
hands of enemies might be stupendous, so far as its ability to work 
injury to the country is concerned. Suppose that, upon the seizure 
of this vast sum, objections had been interposed by citizens or friend- 
ly aliens upon the ground that they claimed title to the whole or part 
thereof. It seems to me that it is inconceivable that the claimants 
of such property should during the trial and appeal be permitted to 
remain in possession of the funds and property. 

[6] It is urged upon me that I should not now uphold the author- 
ity of the Custodian, even if such authority exists, to hâve the pos- 
session of the fund, owing to the fact that an armistice with the en- 
emy has been signed and is now in effect, and the déclaration of the 
Président, when he addressed Congress upon November 11, 1918, to 
the offect that "the war thus comes to an end," indicates that the ne- 
cessity of the législative enactment is past. With this I cannot agrée. 
At this moment the armed forces of the government are occupying 
the territory of the enemy ; they are there not as f riends, but as an 
army of occupation, to enforce and make secure the terms of the 
armistice pending the negotiations for peace ; and the very act pro- 
vides that "the end of the war," as used in the act, "shall be deemed 
to mean the date of proclamation of exchange of ratifications of the 
treaty of peace, unless the Président shall, by proclamation, déclare 
a prior date, in which case the date so proclaimed shall be deemed to 
be 'the end of the war' within the meaning of this act." Such proc- 
lamation has not been made. Until it shall be made, or until Congress 
repeals or modifies the statute in question, judicial tribunals will ques- 
tion neither the authority nor the necessity of the act, provided it 
does not transgress the provisions of the Constitution. Political pol- 
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icies, and the wisdom thereof, are not within the purview of niy ju- 
risdiction. 

[7] It is urged upon me that the fund being, as it is asserted by the 
complainant, wholly owned by it to the exclusion of the property inter- 
ests of ail other persons, the complainant is not and cannot be a person 
"claiming any interest, right or title in any money or other property." 
In other words, it is said section 9 is available only to persons who 
daim in the property seized something less than the entire title there- 
to. With this contention I cannot agrée. In my judgment an in- 
terest in property may comprehend the entire title thereto as well as 
something less tîian the entire title. If a man owns the fee simple 
of certain real estate, he certainly has an interest in it, and that inter- 
est is the équivalent of his title "to" the property. 

I hâve already gone beyond the limits of propriety in the length of 
my discussion of the matters hère involved, and, interesting and im- 
portant as are the remaining points raised by the able arguments and 
briefs of which I hâve had the benefit, I must bring this opinion to an 
end. It will therefore be the order of the court that the injunction 
heretofore granted herein will be vacated, and the bill filed herein will 
be dismissed for want of equity. There can be no equity in the com- 
plainant until the fund in question has passed into the possession of 
the Custodian, and the complainant has taken the jurisdictional steps 
provided in section 9 of the act. 

Submit order in accordance with the foregoing opinion. 



WATTS et al. v. EDY REAL ESTATE INV. CO. 

(District Court, D. Arizona. January 2, 1919.) 

No. E-5.5. 

1. PuBUC Lands <S=19S — Mexican Grants — Constbuction of Treatt. 

The provision of the treaty of Gnadalupe Hidalgo of 1848 (9 Stat. &22) 
relating to Spauish and Mexscan land, grants did not opéra te to reserve 
any lands within the Gadsden Piirehase, ail of whieh remalned subjeet to 
disposai by Oongress until clalms for snch grants were presented, located, 
and approved. 

2. Public Lands <©=>220 — Decbee or Court of Pkivatb Land Claims — 

Matters Cojs-cluded. 

Under Act March 3, 1S91, c. 539, 26 Stat. 854, creating the Court of 
Private Land Olalms, a decree of that court in a suit between the United 
States and a clalmant under a Mexican grant could not affect the title 
of a prior grantee, vvho was not a party to the suit. 

3. Public Lands <©=223(3) — Conflicting Grants — Pbiobity, 

A grant by C'ongress of lands in New Mexico, to be selected by the 
grantee, and whlch were so selected, and the sélection approved by the 
Surveyor General and confirmed by the Land Department, cannot be dis- 
plaeed as to any of the lands by a Mexican grant, clalm to whlch was not 
naade until long afterward. 

4. Limitation of Actions i®=>44(l) — Acceual of Right of Action — Action 

to Recoveb Granted Lands. 

Where a survey of a large grant of public lands was necessary to 
segregate the lands granted, limitation does not begin to run against 

(gsBFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexée 
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an action for their recovery by the grautee untll such survey Is made 
and appi'oved. 

5. DeEDS <g=>114(l)— TyANDS CONVETED— SUFFICIENCY OF DeSCBIPTION. 

Description in deeds held suflicient to include land in controversy. 

In Equity. Suit by Cornélius C. Watts and Dabney C. T. Davis, 
Jr., against the Ely Real Estate Investment Company. Decree for 
complainants. 

Kingan & Campbell, of Tuscon, Ariz., for plaintiffs. 
Selim M. Franklin, of Tuscon, Ariz., for défendant. 

SAWTELLE, District Judge. This is an action brought by Cor- 
nélius C. Watts and Dabney C. T. Davis, Jr., against the Ely Real Es- 
tate Investment Company, to quiet title to a tract of land containing ap- 
proximately 2,000 acres, located in Santa Cruz county, Ariz. Plain- 
tiffs are citizens of the state of West Virginia, and the défendant is 
a corporation organized and existing under the laws of the state of Mis- 
souri. 

The bill allèges that by an Act of Congress of June 21, 1860 (12 Stat. 
71, c. 167) authority was given the heirs of Luis Maria Baca to sé- 
lect approximately 500,000 acres of vacant land, not minerai, in the 
then territory of New Mexico, to be located by them in square bodies 
not exceeding five in number ; that — 

"on June 17, 1863, pursuant to the pro\-isions of said act, tlie said heirs se- 
lected and located as (lie thini of said bodies a tract of land, then situated in 
the said territor}' of New Mexico, and now in the county of Santa Cruz, 
state of Arizona, described as follovvs, to wit ; 'Commeneiug at a point ono 
mile and a half froin the base of the Salero Mountain in a direction north 45 
degrees east of the highest point of said mountain, runninç thence from 
said beginning point west 12 miles, 36 chains, and 44 links; thence south 12 
miles, 36 chnins, and 44 links; thence east 12 miles, 36 chains, and 
44 links ; and thence north 12 miles, 36 chains, and 44 links, to the place of 
beginning.' On April 0, 1864, said sélection and location were approved by 
the Commissioner of the (îeneral Land Office, and a survey ordered, whlch 
survey was thereafter made, approved, and filed in the office of the Commis- 
sioner of the General Land Office, and in the offices of the register and re- 
ceiver of the land office in Arizona. The plaintiffs, by mesne conveyances, 
aequired the fitle in fee simple to the whole of the south half of said land, 
and became and are now the owners thereof in fee simple, and entitled to the 
possession thereof." 

The défendant makes some claim adverse to the plaintiffs to said 
land or some part thereof. 

The défendant filed its answer, alleging therein, amongst other 
things, that the défendant — 

"is the owner in fee simple of ail that certain tract and parcel of land situare 
in the county of Santa Cruz, state of Arizona, known and called the Ranclio 
San José de Sonoita, being a confirmed Mexiean land grant, • * * a 
IX)rtion of whieh grant is within the limlts of the tract of land mentioned, 
described, and claimed by plaintiffs in their bill of coniplaint, the said portion 
of said Mexiean grant, so Included within the limits of tlie said lands clalmea 
by plaintiffs and described in tbelr bill of complalnt, being described and 
platted in that certain survey which plaintiffs allège was made of the said 
tract described in the complaint, and approved, and filed in the office of the 
Commissioner of the General Land Office and in the office of the register 

(g=For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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and reeeiver of the land office in Arizona ; tliat tliis défendant does not liave 
or inalœ and never has liad or made, any clalm adversely to the plaintiffs 
to tlie lands described iu the conii)Uiint lierein, exempt that part or portion 
thereof whleh is within the liiults and a part of tlie sald Kanclio San José 
de Sonolta aforesaid; * * * that défendant does elalni to be the owner m 
fee, and avers that it is the owner iu fee sinxple, and does clnim adversely to 
plaiutiff.s, ail that part or portion of the tract of land described in plaint'lfCs' 
eomplaint, whleh is within the llmits and boundaries of the confirmed Mexican 
land forant aforesaid, and does allef,'e that plaintiffs hâve not, nor has eithor 
of them, any right, tltle, or interest in or to any part thereof. Défendant 
further avers that the plaintiffs, and eaeh of them, are barred and estopped 
to litigate the matters and things set forth and complained of In their satd 
bill of coniplaint, In so far as the same affeetsi the tltle of thls défendant in 
and to that portion of the lands described in sald eouiplaiut, which are with- 
in the llmits and boundaries, and are a part of the sald liaucho San José de 
..Sonolta, the confirmed Mexican grant aforesaid." 

The défendant further allèges, in substance: That dtiring the year 
1892 the United States of America did file in the United States Court 
of Private Land Claims its bill against Santiago Ainsa, as adminis- 
trator of the estate of Frank Ely, deceased, and others, as défendants, 
wherein the United States, by its attorney, alleged, amongst other 
things, that the said Ainsa, as such administrator, claimed to be the 
owner through niesne conveyances to that certain tract of land situate 
in the then territory of Arizona, known and called the "Rancho San 
José Sonoita" by virtue of a grant made by the officers of the republic 
of Mexico, when said lands were a part of said republic, and after- 
wards ceded to the United States by what was known as the "Gadsden 
Purchase" ; that said grant was void — and did pray for a decree of 
said court that the title to said grant be adjudicated and further be 
decreed to be invalid and void. That said Ainsa, as such administra- 
tor, did file his answer to the said bill, wherein, amongst other things, 
he did aver that as such administrator he was the owner in fee of the 
said tract of land known as the San José de Sonoita grant, and that 
he deraigned his title from the grantees of the repubhc of Mexico, and 
that the said republic of Mexico did on or about May 15, 1825, sell 
and grant the said tract of land to one Léon Herreras; that the title 
or grant was a complète and perfect title and grant — and did pray for 
a decree of said court adjudging his title to the said lands to be a com- 
plète and perfect title in fee, and that he be adjudged to be the owner 
thereof. That on August 6, 1902, the said Court of Private Land 
Claims rendered its judgment and decree in favor of the said Ainsa, 
as administrator as aforesaid, and against the United States of Amer- 
ica, wherein said court did adjudge and decree that the said grant, 
called "Rancho San José de Sonoita," and in said decree described, 
constituted a valid title, and that the said title was perfect and com- 
plète at the date of the acquisition of the territory by the United States, 
and did further decree the confirmation of the title to said grant to 
the said Herreras, and his heirs, successors and assigns. That the 
said judgment and decree at ail times since has been, and now is, in 
full force and efi^ect. That the said plaintififs herein deraigned their 
title from the United States of America, and therefore are barred and 
forever estopped, by the said judgment and decree of the said Court 
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of Private Land Claims aforesaid, from claiming any of the lands 
within the limits of said San José de Sonoita grant to be, or to hâve 
been, the lands of the United States, or to be, or to hâve been, sub- 
ject to sale, gift, or disposai by the United States. That for more 
than ten years prier to the commencement of this action défendant 
and its grantors were, and the défendant now is, in the peaceable and 
adverse possession of ail of the said confirmed Mexican land grant 
aforesaid, cultivating and using the same and paying taxes thereon, 
and claiming title under deeds duly recorded. That plaintiflfs' cause 
of action against the défendant as to ail of the lands within the limits 
of said confirmed Mexican land grant aforesaid, which are within the 
limits of the tract of land claimed by plaintiffs, and described in their 
bill of complaint, is barred by the provisions of sections 695, 696, 697, 
and 698 of the Revised Statutes of Arizona of 1913. 

The lands embraced within the Baca grant hâve been the source of 
much litigation, and numerous controversies involving the title thereto 
hâve occupied the attention of the courts and the Land Department 
since Congress passed the Act of June 21, 1860, authorizing the Baca 
heirs to sélect, instead of the land claimed by them, upon which was 
situated the town of Las Vegas, New Mexico, an equal quantity of 
vacant land in the then territory of New Mexico. The history of this 
grant bas become a part of the history of Arizona, and the reported 
cases, including the cases of Ely's Administrator v. United States, 
171 U. S. 220, 18 Sup. Ct. 840, 43 L. Ed. 142, Faxon v. United States, 
171 U. S. 244, 18 Sup. Ct. 849, 43 L. Ed. 151, Lane v. Watts, 234 U. 
S. 539, 34 Sup. Ct. 965, 58 L. Ed. 1440, and Wise v. Watts and Davis, 
239 Fed. 207, 152 C. C. A. 195, furnish interesting reading. 

Five questions are presented by the record in this case : 

First. Whether the judgment of the Court of Private Land Claims, 
in the case of United States v. Ainsa, Administrator, is res adjudicata 
as between the United States and plaintiffs, its grantees, on the one 
hand, and Ainsa, administrator, and défendant, his grantee, on the 
other hand, and whether plaintiffs are estopped by said judgment from 
litigating the question of title to that portion of said tract of land lo- 
cated within said Sonoita grant. 

Second. Whether the lands selected by the Baca heirs were, at the 
time of sélection, vacant lands of the United States, or whether that 
portion thereof within the limits of the said Sonoita grant was private 
property. 

Third. Whether the Contzen survey and field notes show upon their 
face that the lands within the limits of said Sonoita grant, as confirm- 
ed, are excluded from the limits of the lands described in the com- 
plaint herein. 

Fourth. Whether plaintiffs' cause of action against défendant is 
barred by the statute of limitations. 

Fifth. Whether plaintiffs bave title to, or interest in, any of the 
lands described in the complaint herein. 

[1] 1. It is my opinion that the judgment of the Court of Private 
Land Claims in the case of United States v. Ainsa, Administrator, is 
not res adjudicata as between plaintiffs and défendant, and that plain- 
254 F.— 55 
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tîffs are not estopped by said judgment from litigating the question of 
title to the lands hère involved. At the time said cause was initiated 
in the Court of Private Land Claims, neither the United States nor 
the said Ainsa, administrator, or his grantee, had any title or valid 
claim to the said lands. 

The San José de Sonoita grant was made by the Mexican govern- 
ment to one Léon Herreras in the year 1824, and is within the limits 
of the Gadsden Purchase, which was acquired by the United States 
under the terms of the treaty of Guadalupe Hidalgo of 1848. The 
défendant herein deraigns title under said Herreras and the Mexican 
government. It is claimed that under the terms of said treaty and 
the provisions of the act of July 22, 1854, the lands embraced within 
said Sonoita grant were reserved from entry and sale. In the case 
of Lockhart v. Johnson, 181 U. S. 516, 21 Sup. Ct. 665, 45 L. Ed. 979, 
the Suprême Court said that the mère fact of a claimed Mexican grant 
did not reserve the lands covered by it. 

"It was oiily after their présentation to the Surveyor General of New 
Mexico for his report thereon that tlie lands were resei-ved 'until the final 
action of Congres».' There was no réservation except by this statute and it 
related only to lands covered by a claim presented to the Surveyor General. 
There is no language in the treaties which iinplies a réservation." Lane v. 
Watts, 235 U. S. 22, 35 Sup. Ct. 5, 59 L. Ed. 101. 

There being no language in the treaty which implied a réservation, 
Congress had the right to dispose of the lands as it saw fit, and in my 
opinion the Act of June 21, 1860, "efïected a repeal pro tanto of the 
réservation of the act of 1854." In pursuance of the Act of June 21, 
1860, the Baca heirs, on the 17th day of June, 1863, selected a tract 
of land containing 100,000 acres, of which the Sonoita grant is a part. 

"A pétition for confirmation, of the San José de Sonoita grant was not pre- 
sented to the Sni-voyor General until December, 1879. It wi)l be seen, there- 
fore, that there was no disclosiire of thèse claims until after the sélection of 
the Baca grant and its location by the Land Department, the consummation of 
which was accomplished by the approvul of the location April 9, 1864." 
Lane v. Watts, supra. 

"The title having passed by the location of the grant and the approval of 
It, the title could not be subsequently divested by the offieers of the Land De- 
partment." Wise V. Watts and Davis, 23» Fed. 207, 212, 152 C. O. A. 195, 200. 

Neither could the title be divested by the proceeding in the Court 
of Private Land Claims, to which proceedings the owners of the lands 
were not made parties. 

"The title to the lands involved passed to the helrs of Baca by the location 
of the float and its approval by the offleers of the Land Department and order 
for survey in 1864, in pursuance of tlie Act of June 21, 1800." Lane v. Watts, 
supra. 

[2] A careful examination of the Act of March 3, 1891, c. 539, 26 
Stat. 854, creating the Court of Private Land Claims, discloses that 
that court was authorized to détermine the validity of titles and the 
right of claimants to lands which had not theretofore been sold or 
granted by the United States to other persons ; and the title to the 
lands in controversy having, as we hâve seen, passed to the heirs of 
Baca on April 9, 1864, the judgment of that court could not eft'ect or 
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invalidate the same. Said Act of March 3, 1891, contains the follow- 
ing provisions : 

Section ]3, snbd. C: "No confirmation of or decree concerning any claim 
under tliis act sliall in any manner operate or hâve effect against the United 
States otherwise than as a release by the United States of Its right and 1ltle 
to the land eonflrmed, nor shall it operate to malce the United States in any 
manner liable in respect of any sueh grants, claims, or lands, or their disposi- 
tion, otherwise than as is in tMs act provided." 

Section 8 : "That any person or corporation claiming lands in any of the 
States or territories mentloned in this act under a title derived from the 
Spanish or Mexican government that was complète and perfect at the date 
when the United States acqulred sovereignty therein, shall hâve the right 
(but shall not be bound) to apply to sald court in the manner in this act pro- 
vided for otlier cases for confirmation of such tltle; and on such application 
sald court shall proceed to hear, try and détermine tiie validlty of the same 
and the right of the claimant thereto, Its extent, location and boundaries, in 
the same manner and wlth the same powers as in other cases in this act men- 
tloned. 

"If in any such case, a title se clalmed to be perfect shall be established 
and eonflrmed, such confirmation shall be for so much land only as such per- 
fect title shall be found to cover, always exceptlng any part of such land 
that shall hâve been dlsposed of by the United States, and always subject to 
and not to aiïect any conflicting prlvate interest, rights or claims held or 
clainied adversely to any such claim or tltle, or adversely to the holder of 
any such claim or title. And no confirmation of claims or titles in this sec- 
tion mentloned shall hâve any effect other or further than as a release of ail 
claim of title by the United States; and no prlvate right of any person as 
between himself and other claimants or persons, in respect of any such lands, 
shall be in any manner affected thereby." 

Section 14: "ïhat if in any case It sliall appear that the lands or any part 
thereof decreed to any claimant under the provisions of this act shall hâve 
been sold or granted by the United States to any other person, such title 
from the United States to such other person shall remain valid, notwlth- 
standlng sueh decree, and upon proof being made to the satisfaction of said 
court of such sale or graut, and the value of the lands so sold or granted, sueh 
court shall render judgment in favor of sueh claimant against the United 
States for the reasouiil)Ie value of said lands so sold or granted, exclusive of 
betterments, not exceedlng one dollar and twenty-five cents per acre for such 
lands ; and such judgment, when found, shall be a charge on the Treasury of 
the United States. * * » " 

[3] 2, 3. As above stated, no claim was presented to the Sonoita 
grant until 1879, and when Congress passed the Act of June 21, 1860, 
authorizing the Baca heirs to make sélection of certain lands, it had a 
right to assume, as did also the Baca heirs when they located the same, 
and the Surveyor General when he reported said location, and the 
Commissioner of the General Land Office when he approved the same 
on April 9, 1864, that the lands were vacant lands of the United States 
and subject to sélection and location under said Act of June 21, 1860. 
It was made the duty of the Surveyor General of New Mexico to pass 
upon the character of the lands and to détermine whether they were 
vacant and nonmineral. He did détermine that thèse lands were vacant 
and nonmineral. and his report was adopted by the Commissioner of 
the General Land Office on April 9, 1864, at which time, as we hâve 
seen, the title passed. This finding of the Surveyor General and of 
the Land Department was and is conclusive. Lane v. Watts, 234 U. 
S. 525, 540, 34 Sup. Ct. 965, 58 L. Ed. 1440. 
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The Act of 1860 authorized the Baca heirs to locate a certain quan- 
tity of land "in square bodies." It was so located, and tlie surveyor, 
upon locating the initial or starting point, evidently encountered little 
ditficulty in fixing the exterior boundaries of the lands so selected and 
located. Having located the initial point, it was incumbent upon such 
surveyor to survey the outboundaries thereof in accordance with tlie 
description contained in the location of 1863. 

I attach no importance whatever to the action of Mr. Contzen, the 
engineer who made the survey, in indicating on his map and survey 
of Baca float No. 3 the location of the two Mexican grants, Tumaca- 
cori and Calabazas, and San José de Sonoita. It is true that he was 
instructed by the Land Department to survey thèse two grants, but 
such instructions on the part of the Land Department were without 
authority of law, and could not afïect or invalidate the title which 
became vested in the Baca heirs in 1864. Besides, in the case of Faxon 
v. United States, 171 U. S. 244, 18 Sup. Ct. 849, 43 L. Ed. 151, the 
Tumacacori and Calabazas claim was, by the Suprême Court, held to 
be void, and the claim of the San José de Sonoita grant was never 
presented to the Land Department until long after the title to the 
lands embraced therein became vested in the Baca heirs. 

[4] 4. A further défense asserted is that of the statute of limita- 
tions. A complète answer to this contention is that a survey was 
necessary to segregate the lands from the public domain; that this 
survey was not made until 1905, and not filed in and approved by the 
Land Department until December, 1914; therefore the statute of limi- 
tations did not commence to run until the latter date. 

[5] 5. The last point made in the case is, to quote counsel, as fol- 
lows : 

"That the plaintiffs are not the owners of the land in eontroversy, and that 
is based upon the fact that the deed to RobinKon, nor the deeds from Robinsou 
on down, do not c<invey, either to thèse plaintiffs, or to their grantors, the 
land in eontroversy." 

This raises the question as to the sufficiency of the description of 
the lands contained in each of the several deeds, above referred to, to 
convey the title to the lands set forth in the complaint herein. A simi- 
lar objection was made to said deeds in the case of Watts and Davis 
V. Wise et al. It was there contended that said deeds did not convey 
the lands described in the 1863 location, but conveyed other and dif- 
férent lands. This court held that said deeds described and conveyed 
the 1863 location. This ruling was assigned as error on appeal to the 
Circuit Court of Appeals, and was by that court approved and affirm- 
ed; that court holding that the false description of 1866 should be re- 
Jected and efïect given to the true description of 1863. 

I think the deeds admitted in évidence herein convey the spécifie 
land hère involved. A decree will be entered in accordance with the 
foregoing. 
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rXITED STAT]:S V. COLIJXS. 
(District Court, W. 1). Louisiana, Slirevcport Division. January 20, 1910.) 

No. 2521. 

1. iKTOXICAÏIiXG I>IQUORS (ËS=>1,';S — lÎEEl) A^IE^■1)5IENT — "On." 

lieed ameiiduM'iit to postal aiiproiinatioii iriude by Act Mardi 3, 1917 
(Coiiii). St. KllS. § .ST.'iOa), maUiiij,' it olïi'iiae to order, imreliase, or cause 
intoxicatius liquors to lie trausported in interstate commerce iiito any 
State wliose laws iiroliibit tlieir manufacture or sale, aiiplies if eitlier 
manufacture or sale is ijroliibitcd ; coii.iunctive construction of "or" iiot 
beiiii; permissible. 

[Ed. Note. — l'or otlier définitions, see Words and Phrases, First and 
Second Séries, Or.] 

2. CouiiTS ©=3.'Î(>C(27) — FoLLowiNG State Décisions — Rebd Amendment. 

Transportation of intoxicating li<]uors into Texas, whieh lias prohiblted 
their manufacture for bin-era.j-'e piiriio.=;es, is violation of Reed amendment 
of jiostal approiiriation inade li.v Act March :!, 1&17 (Comp. St. 1918, § 
ST.'.Qa), tliougli tliere is sonie ground to believe court of last resort in 
Texas will liold state proliiliitory law unconstitutional, as tlie fédéral 
court will not aiiticipate and be guided by what the state court migbt 
thereafter hold. 

3. Intoxicatixg Liqiioiî.s ®=5l38 — Reed Amendment — Necessity fou State- 

WlDE l'iiOIIiniTORY AOT. 

Condition of Koed amendment to postal appropriation made by Act 
March .'i, 1917 (Comp. St. 1918, § 8730a), prohibiting transportation of 
intoxicating liqiiors in interstate commerce into any state whose laws 
prohibit manufacture or sale, is that state shall hâve prohibited manu- 
facture or sale witbin eiitire territory, not merely in parts under local 
option. 

4. Intoxicating Liquors ©=138 — Reed Amendment — Transportation "into" 

Dry State. 

Reed amendment to postal appropriation made by Act Mardi 3, 1917 
(Comi). St. 1918, § 8739a), is not violated uiiless there is actnal trans- 
portation of intoxic-ating licjuors frcini ijoint wilhout to point witliin 
state, wliich lias prohibited their manufaclnre or sale; "into," as used, 
conveying idea of entrance, passage, or motion. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Seiies, Into.] 

Gould Collins was charged with violation of the Reed amendment, 
and he moves to quash the indictment. Demurrer sustained. 

Joseph Moore, U. S. Atty., and J. H. Jackson, Asst. U. S. Atty., 
both of ShreveiDort, La. 

J. S. Atl<inson and J. M. Grimmet, both of Shrevei^ort, La., for de- 
fendant. 

JACK, District Judge. The défendant in count 1 of the indictment 
stands cliarged with violation of that part of the postal appropria- 
tion act of March 3, 1917 (39 Stat. 1069, c. 162 [Comp. St. 1918, § 
8739aJ), known as the "Reed Amendment," which is as follows; 

"Wlioever shall order, purchase, or cause intoxicating liquors to be trans- 
ported in interstate commerce, except for scientific, sacramental, médicinal, 
and mechanic:al purposes, into any state or terrirory, the laws of which statu 
or territory i>rohibit the manufacture or sale therein of intoxicating liquors 

(gsxFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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for beverage purposes, shall be punisLed as aforesaid: Provided, that nothing 
herein, shall authorize the shipment of liquor into any state contrary to the 
laws of siich state" 

— in that he did, in the parish of Caddo, 

"unlawfuUy, knowingly and willfully, and witli intent to transport the intox- 
icating liquors hereinafter described, from the sald parish of Caddo, state of 
liouisiana, to Texarkana, in the state of Texas, the said state then and there 
being a state wherein the manufacture of iutoxieating liquors for l:>everage pur- 
poses was prohibited by law, order, purchase, and cause to be transported in 
Interstate commerce, a certain shipment of intoxicating liquor, to wit, ten 
cases of whisky ; that is to say, did order, purchase, and cause the said in- 
toxicating liquor to be transported In Interstate commerce, from the city ol 
Monroe, rx)uisiana, and Into the parish of Caddo, Louisiana, and with said 
state of Texas as the destination of said transportation, by transporting the 
same in an automobile from the said city of llonroe, Louisiana, to the parish 
of Caddo, and whicli said Intoxicating liquor was not then and there being 
transported for sacramental, scientiflc, médicinal, or mechanlcal purposes, 
contrary to the form of the statute," etc. 

In count 2 of the indictment the same offense at the same time and 
place is charged, the only différence being that in this count the in- 
tended destination of the Hquors transported was the county of Bowie, 
which county was a county wherein, under the local option law of 
Texas, the sale of intoxicating liquors was prohibited. 

The second count is based on the assumption that, even though the 
state of Texas has not legally adopted state-wide prohibition, the 
Reed amendment is applicable to an Interstate shipment of intoxicat- 
ing liquors into a "dry" county of that state. 

The défendant has moved to quash the indictment. It is contended 
that the Reed amendment is applicable only to those states where both 
the sale and the manufacture of intoxicating liquors is prohibited 
throughout the state, and that under a récent décision of the Texas 
Court of Criminal Appeals (Ex parte Myer, 207 S. W. 100, not yet 
officially reported), that section of the state-wide prohibition law of 
Texas prohibiting the sale of intoxicating hquors has been declared 
unconstitutional. The section prohibiting the manufacture of such 
liquors was not at issue and so was not passed on. 

[1] As will be noted by référence to the Reed amendment pre- 
viously quoted, it is applicable to any state the laws of which prohibit 
"the manufacture or sale therein of intoxicating liquors for beverage 
purposes." Thus it is sufficient if either the manufacture or the sale 
is prohibited. The attention of the court is called to a line of déci- 
sions in which the disjunctive "or" is sometimes construed as "and," 
but I do not think such a construction applicable in this case. Con- 
gress had the authority to prohibit the shipment of intoxicating Hq- 
uors into states which prohibit the manufacture of liquors, or which 
prohibit the sale of liquors, either one or the other, or both, and there 
is no good reason to conclude that Congress did not intend exactly 
what it said. 

It is further argued, however, that under the récent Texas statute, 
not only is the manufacture and sale of intoxicating liquors prohibited, 
but likewise their importation from another state, and that if the Lég- 
islature of Texas, as held by the Court of Criminal Appeals of that 
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State, was without authority to prohibit the sale of intoxicating liq- 
uors, it could not do so indirectly by prohibiting their manufacture in 
the State and their importation from without the state, as this would 
necessarily make the sale impossible after the limited supply on hand 
was exhausted; consequently, that while the Court of Criminal Ap- 
peals had before it only the question of the sale of intoxicating liq- 
uors, it would necessarily follow that the remainder of the law was 
likewise unconstitutional and that that court, to be consistent, would 
hâve to so hold whenever the question was brought up. 

[2] While this court wiU accept the ruling of the highest state 
court of criminal jurisdiction as to the constitutionality of a statute 
of that state, even though it may itself entertain a contrary view, it 
will not anticipate and be guided by what that court might hereafter 
hold. The state law, as it now stands, prohibits the manufacture of 
intoxicating liquors in Texas for beverage purposes, and thus brings 
transportât! on of such liquors within the Reed amendment. In the 
récent case of United States v. Dan Hill, 248 U. S. 420, 39 Sup. 

Ct 143, 63 L. Ed. , the Suprême Court of the United States held 

the Reed amendment applicable to liquors intended for personal use, 
although under the state law they might be shipped in. Thus the 
purpose of the Reed amendment is not merely to assist the various 
States in enforcing prohibition to the limited extent provided by their 
statutes. It is a law unto itself, passed under the authority of Con- 
gress to regulate interstate commerce, and its applicability to intoxi- 
cating liquors shipped into a state for beverage purposes is condition- 
ed only on that state's having prohibited the manufacture or having 
prohibited the sale of such liquors for beverage purposes. 

[3] This condition, however, that the state shall hâve prohibited the 
manufacture or sale of liquors clearly means such prohibition within 
the entire state. This is made plain by the provision in the act imme- 
diately preceding the Reed amendment which forbids the mailing of 
any letter or newspaper containing advertisements of intoxicating 
liquors addressed to— 

"any place or point in any state or terrltory of the United States, at which It 
is, by the law la force in the state or tenitory at that tlme, unlawful to 
advertise or solldt orders for sald liquors." 

Congress was careful to make this inhibition applicable, not only 
to advertisements mailed to any point in a state in which state-wide 
prohibition prevails, but also to such advertisements mailed to any 
point in the state at which point the sale of such liquors is prohibit- 
ed. If in the Reed amendment, immediately following, it had been 
intended to make it likewise applicable to "dry" sections of a "wet" 
state, it would, as in the preceding section, hâve been so specifically 
provided. In the case of McAdams v. Wells Fargo Express Co. (D. 
C.) 249 Fed. 175, cited by counsel as holding the contrary, the sole 
issue presented appears to hâve been whether the act was applicable 
to liquors shipped for personal use and not for sale. No contention 
was made, as in the case at bar, that the Reed amendment did not 
apply to intoxicating liquors shipped into prohibition territory of a 
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local option state. In the case of State ex rel. Brewing Co. v. Quincy, 
etc., Railway Co. (Mo. App.) 204 S. W. 584, the expressions of the 
court relative to the Reed amendment were obiter dicta. 

[4] While the indictment, following the language of the statute, 
charges that the défendant ordered, purchased, and caused to be trans- 
ported the liquor in question, the closing part of the indictment par- 
ticularly describing the otïense restricts it to the charge that défend- 
ant caused the transportation of the liquor from Monroe, La., to> 
Shreveport, with the intent of continuing the transportation into the 
State of Texas. It is fînally urged in the demurrer that, if the Reed 
amendment is applicable to Texas, it is necessary that the intoxicat- 
ing liquors should hâve been actualiy transported into that state, as 
the transportation in Interstate commerce forbidden by the act is— 

"into any state or territory, the liiws of which state or territory ijroliibit the 
manufacture or sale theroln of iutoxicatiu;; liquors for beverage pvirposes." 

The case of United States v. Chavez, 228 U. S. 525, 33 Sup. Ct. 
595, 57 L. Ed. 950, is relied on by counsel for the government in sup- 
port of the contention that it was not necessary that the liquors trans- 
ported with Texas as their destination should hâve actualiy crossed the 
border and been taken into that state. In the Chavez Case the de- 
fendant was indicted under a statute, the first section of which pro- 
vides that, whenever the Président shall find that in any American 
country domestic violence exists which would be promoted by the use 
of arms or munitions of war procured from the United States, and 
shall make proclamation thereof, it shall be unlawful to export, ex- 
cept under certain limitations, any arms or munitions of war from any 
place in the United States to such country. The second section pro- 
vides that "any shipment of material hereby declared unlawful shall 
be punishable," etc. The défendant, charged with violation of the 
statute, while carrying Winchester cartridges from the city of El Paso 
to Mexico, was arrested before he crossed the border, The court 
held that, while the term "export" technically means the shipment 
from this country and the entry into another, yet in common speech 
the shipment of goods from this to a foreign country, without regard 
to their landing in such country, is often spoken of as an export, and 
that Congress used the word in this sensé. This the court thought was 
made clear by the second section of the act, which it held does not 
purport to punish the act of exporting, but in express terms "only 
punishes any shipment." The contrary construction of the act would 
hâve made it wholly inoperative in such cases, as, after a party in- 
tending to violate the law actualiy crossed into Mexico with the for- 
bidden munitions of war, he would be beyond the jurisdiction of the 
court. Such, however, fortunately is not the case with prosecutions 
under the Reed amendment. Plad the défendant, Collins, completed 
his journey into Texas with the prohibited liquors, he might still hâve 
been prosecuted in a United States court in that state. 

Webster deiines "into" as meaning: 

"To the Inside of; witliiu; expressing entrance, or a passage from the 
outslde of a thliig to its iiiterior parts ; following verbs expressiiig motion, 
as 'corne into llio liouse,' 'go iuto tlie church,' etc." 
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The language of the act is plain and unambiguoiis, and it must be 
read and enforced as it is written. The transportation must be "into" 
a State, "the laws of which prohibit the manufacture or sale of in- 
toxicating hquors for beverage purposes." There must be a trans- 
portation from a point without the state to a point within the state. 

As the indictment does not charge that the intoxicating Hquors were 
transported from Louisiana into the state of Texas, but only that they 
were transported from Monroe, La., to Shreveport, with intent to con- 
tinue the transportation on into the state of Texas, the facts alleged do 
not constitute an offense under the statute, and the demurrer is sus- 
tained. 



CENTRAL R. R. OF NEW JERSEY v. NEW YORK CENT. R. CO. 
(District Court, E. D. New York. December 21, 1918.) 

WÏIAEVES (g=320(l, 5) WirARFINGEK — DUTY OF. 

ResiKjiulwit held at fault for the sinkiiig of a car float at a float bri(lg;e; 
it apyearing tliat respondeut's conductor, In cliarge of a switfliing en- 
glue which should liave unloaded cars on the float, lel't and began other 
worlc after niovliig tlie cars, so that the float was thrown out of eiiuillb- 
riuin, wliile the floatman was not guilty of négligence. 

In Admiralty. Libel by the Central Railroad of New Jersey against 
the New York Central Railroad Company. Decree for libelant. 

Macklin, Brown, Purdy & Van Wyck, of New York City (William 
F. Purdy, of New York City, of counsel), for libelant. 

Alexander S. Tyman and William Mann, both of New York City, 
for respondent. 

CHATFIELD, District Judge. Float 29, on September 2, 1917, 
was taken by the tug Jersey Central from Jersey City to the float 
bridges at Sixty-Eighth street, North River, arriving there at about 
9 :S0 p. m. On the way another float had been taken in tow and left 
at Weehawken, and the Jersey Central had stopped at Fifty-Ninth 
Street for some time, as the float bridges at Sixty-Eighth street were 
in use. An attempt was made to place the float at the middle float 
bridge, but this was toc high, and so the float was pulled out and' put 
in at the southerly float bridge, where it was' fastened by four toggles, 
two lines to the drums, two lines to cleats, one line to the rack, and a 
breast line. The Jersey Central then left, and the work of unloading 
was not begun until 1 :30, when an engine with two pulling cars started 
to draw the loaded freight cars from the float. One of the pulling 
cars broke loose during the opération, but this seems to hâve had 
nothing to do with the later occurrences. It appears that the float 
had three cars upon the middle track, four upon the port or northerly 
track, and five upon the starboard or southerly track. The engine 
succeeded in taking from the float but one car, as the tide had then 
fallen so that the slope of the bridge made it impossible to pull the 
cars up, for the couplings unfastened when the cars struck the slope. 

<g=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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The engine, then, according to the libelant's witnesses, left the other 
cars at the toggle end of the float, without shifting either the port 
or starboard hnes of cars back to the middle, so as to restore balance. 

The testimony shows that before leaving jersey City the captain 
sounded and found 8 or 9 inches of water. The vessel had been pump- 
ed by a tug three days before, which opération could reduce the water 
to between 6 and 7 inches before the piimp sucked. Further pump- 
ing by tug would not be resorted to until some 14 or 15 inches of 
water had collected. Evidently the resuit of leaving the tug moored 
to the float bridge, with the loaded cars toward the forward or tog- 
gle end, caused the water in the float to settle at that end, and thus 
gradually to increase the strain of the extra load. In addition, it 
appears by a prépondérance of évidence that one car had been with- 
drawn f rom the port side, leaving but three upon that side to five upon 
the starboard. This caused some list to starboard, with the resuit 
that the starboard forward corner was down, giving a twist to the 
entire boat. Evidently the seams were thus opened, and after a time 
the accumulation of water was sufficient to force out (by the strain 
resulting from suspension to the float bridge) two of the planks, 
which, after the float was placed upon dry dock, were found loose, 
in such a manner as to show that they had been forced away from 
their proper position before the vessel sank. 

Dispute arises as to the conversation between the conductor of 
the switching train and the floatman, when the engine left to do 
other work after failing to pull the cars up the slope. The conduc- 
tor admits that it would hâve been possible to hâve removed the cars 
one at a time by the use of a cable, and that he did not attempt this 
because he had other work to do, but states that the floatman told him 
that the float had been leaking before leaving Jersey City and that 
it had taken in a lot of water, which caused it to list. An attempt 
to corroborate this testimony was made by a former employé of the 
Central Railroad of New Jersey, who testifies that the boat was listed 
badly to starboard while crossing the river, and that he sounded and 
found considérable water on the way over. The testimony of the 
other witnesses shows that this man was not upon the float in ques- 
tion, but had been upon the one which was left at Weehawken, and 
his attention was not called to the matter until the foUowing day, 
when he heard of the accident, so that his testimony is not convinc- 
ing, particularly in view of his manner of testifying and his certainty 
that this float is over 30 years old, as opposed to the definite testi- 
mony that she was built 14 years ago. 

But the testimony of the conductor is made improbable by the very 
circumstances of the case. It is admitted that the floatman had no 
means of pumping the float, and that if pumping was needed a tug 
had to be called therefor. If the conductor knew that the float was 
leaking to such an extent as to hâve acquired a list from the présence of 
the water, and not from the extra weight of the cars on the starboard 
forward corner, and if the amount of water in the float was such as to 
be a probable source of danger, it was the duty of the men in charge 
of the float bridges to remove the freight cars, so as to avoid undue 
straining of the boat, or, if the convenience of their work required 
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delay, to see that the accumulated water was removed by summoning 
a tug to do the pumping. Even careful watching of the condition 
of the float might not hâve avoided the accident, if the présence of 
this water forced out two planks, and thus caused a sudden inrush 
of a considérable quantity of water. The condition of the float was 
in fact discovered by one of the attendants at the float bridges, who 
testifies that the floatman was in his cabin asleep. The floatman con- 
tradicts this, and states that he was around the float most of the time. 
But, as the floatman could not tell when the engine would return to 
remove the cars, and if the condition of the float was such that the 
conductor in charge of the train saw fit to go about other work rather 
than to remove the cars, or restore the equilibrium of the float, it 
cannot be held as négligence on the part of the floatman to hâve failed 
to Sound an alarm, or to apprehend that the float would be left for 
such a length of time that damage would resuit. The floatman 
dénies the conversation attributed to him, as to the leaky condition 
of the boat, and testifies, on the other hand, that the attention of 
the conductor was called to the twist upon the float by a brakeman, 
and that the conductor repHed that the float was ail right. 

Of the two stories, that of the floatman is much more probable, 
for, as has been said, it would be culpable on the part of the conductor 
to leave the float, unless he thought it was ail right, and there would 
hâve been difficulty in bridging the float if it had been then badly 
listed. This accident, evidently, was the resuit of the usual assump- 
tion that extraordinary injury is not apt to occur, and to the casual 
indifférence to possible dangers which is exliibited by workmen in 
the ordinary performance of their duties. 

The New York Central Railroad Company should be held respon- 
sible for the situation which resulted and the damage which occurred. 



FRIESEN V. CHICAGO, E. I. & P. RT. CO. 
(District Court, D. NebrasUa, Lincoln Ùivision. December 27, 1&18.) 

No. 248. 

Kaileoads <s=>5M!> New, vol. 6A Key-No. Séries — Fedbbal Courts — Disteiot 
op Suit — Railboad Administration. 

Under Act Mnrch 21, 1918, §| 8, 10 (Corap. St. 1918, §§ 3115%h, 3115%j), 
and desplta section 9 (section 3115';41), held, tiiat ordera of the Director 
General of Itailroads, through whom the Président assumed control of 
the railroads iwrsuaut to Act Aiig. 29, 1916 (Comp. St. 1916, § 1974a) that 
Buits agalnst carriers while uuder fédéral control, should be brought in 
the county or district where the plaintiff resided at the time of the accrual 
action, vvere not effective to so llmit that right, and, where authorized by 
State law, a plaintifl: mlght sue In a district other than that In. which he 
resided at the time of accrual of the action, upon a cause of action not 
arising out of the rallway company's duties as a common carrier. 

At Law. Action by Klaas N. Friesen against the Chicago, Rock 
Island & Pacific Railway Company, begun in the state court and 
removed to the fédéral court. On motion to dismiss. Denied. 

^=>For other caufs se« same topic & KST-NUMBEK in ail Key-Numbered Qlgests & Indexe* 
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Fawcett & Mockett, of Lincoln, Neb., for plaintiff. 
E. P. Holmes, of Lincoln, Neb., for défendant. 

MUNGER, District Judge. This action was begun in the state 
court on May 21, 1918. The pétition alleged acts of négligence of 
the défendant railway company, on May 21, 1916, causing personal 
injuries to the plaintiff. The action was removed to this court and on 
June 10, 1918, the défendant moved to dismiss the action because 
the cause of action arose in Kansas and because the plaintiff resid- 
ed in Kansas at the time of the accrual of plaintiff's cause of action. 
This motion was supported by an affidavit showing that the défend- 
ant would need a number of the railway employés as witnesses at 
the trial and it would inconvenience the opération of the railroad 
and cause great expense to require them to appear as witnesses at 
the trial. In support of its motion the défendant referred to General 
Orders No. 18 and No. 18a, dated April 9, 1918, and April 18, 1918, 
issued by the Director General of Railroads, providing that such 
suits against carriers, while under fédéral control, shall be brought 
in the county or district where the plaintiff resided at the time of 
the accrual of the cause of action or in the county or district where 
the cause of action arose. The plaintiff shows that he made a bona 
fide change of résidence from Kansas to Nebraska immediately after 
the date of his injuries. Fie claims that the statute of limitations 
barred his beginning his action in Kansas from a few days after this 
action was begun. 

The underlying question in the case is whether or not the Director 
General has authority to make the orders restricting the districts in 
which such a suit may be brought. The action, as begun in the state 
court, was against the défendant railway company as a corporation, 
and service of summons was made upon an agent of the company 
in the county wherein the suit was instituted, in accordance witli the 
state statutes. permitting such service of process. Comp. St. Neb. 
1913, §§ 7636, 7638. 

The plaintiff's cause of action, as alleged in his pétition, is based on 
négligent acts of the engineer of a railway train in running his train 
and thereby causing it to strike the plaintiff, when he was at a sta- 
tion and signaling to it to stop, so that he might board it as a pas- 
senger. 

By Act Aug. 29, 1916, c. 418, 39 Stat. 619 (Comp. St. 1916, § 
1974a), the Président was empowered, "through the Secretary of 
War, to take possession and assume control of any System or Sys- 
tems of transportât] on, or any part thereof, and to utilize the same, 
to the exclusion as far as may be necessary of ail other traffic there- 
on, for the transfer or transportation of troops, war material and 
equipment, or for such other purposes connected with the emergency 
as may be needful or désirable." The Président by his proclamation 
of December 26, 1917, took possession of the railways and directed 
that they should "remain subject to ail existing statutes and orders 
of the Interstate Commerce Commission and to ail statutes and orders 
régula ting commissions of the various states in which said Systems 
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or any part thereof may be situated" until and except so far as ihe 
Direclor General should from time to time otherwise by gênerai or 
spécial orders détermine, and that any orders, gênerai or spécial, 
thereafter made by said Director General should hâve paramount 
authority. He also declared that suits might be brought by and 
against such carriers and judgments rendered as hitherto until and 
except so far as said Director General might by gênerai orders oth- 
erwise détermine. The orders of the Director General complained of 
in this case were made on April 9, 1918, and April 18, 1918. Before 
they had been made, an Act of Congress had been approved on Mardi 

21, 1918 (40 Stat. , c. 25). This act was the subject of long debate 

in each house of Congress. It limited in many ways the powers that 
had previously been conferred on the Président to control the rail- 
ways. By section 10 (Comp. St. 1918, §■ 3115%j), it was provided: 

"That carriers wliile under fédéral control sliall be suh.iect to ail laws and 
llabilities as commou carriers, wliether arislng under state or fédéral laws or 
at common law, except In so far as may be inconsistent witli the provisions 
of this act or any otlier act applicable to such fédéral control or with any 
oi'der of the rresident. Actions at law or suits in, e(iuity may be brought by 
and against such carriers and judgments rendered as now provided by law ; 
and in any action at law or suit in ecpilty against the carrier, no défense 
shall be made thereto upon the ground that the carrier is an instrumentality 
or agency of the fédéral government. Kor sliall any such carrier be en- 
titled to hâve transferred to a fédéral court any action heretofore or herc- 
after instituted by or against it, which action was not so transférable prior 
to the fédéral control of such carrier; and any action which has herctoforo 
been so ti-aiisferred because of such fédéral control or of any act of Con- 
gres.s or officiai order or proclamation relating thereto shall upon motion of 
either party l)e retransferred to the court in which it was originally in- 
stituted. But' no process, mesne or final, shall be levied against any i^roperty 
under such Fédéral control." 

By référence to section 1 of the act (Comp. St. 1918, § 3115%a) 
we are informed that the word "carriers" in the act refers to certain 
railroads and Systems of transportation of which the Président had 
theretofore taken possession and control. 

The plaintiff claims that the words of section 10, "actions at law 
or suits in equity may be brought by and against such carriers and 
judgments rendered as now provided by law," authorized him to bring 
suit against the défendant in the manner then authorized ; that is, 
on Mardi 21, 1918, when this act was approved, and that his action 
was so brought conformably to the laws of Nebraska then in force. 

On behalf of the défendant, it is contended that thèse words, when 
\'iewed together with the whole act, and its scope and .purpose are 
considered, merely allow the carrier to be named as a défendant, 
notwithstanding the fact that the United States is in control and 
operating the railways ; that this was meant to give relief to claim- 
ants, so that they could express their grievances by suits in court 
instead of by appeals for executive or congressional clemency. It 
is also contended that by the preceding words of this section, which 
read : 

"That carriers while under fédéral control shall be subject to ail laws and 
llabilities as common carriei's, whether arising under state or fédéral laws or 
at common law, except in so far as may be iuconsisteat with the provisions 
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of thls act or any other act applicable to such fédéral control or with. any 
order of the Président" 

— the Président is given authority to make orders limiting the place 
where suits may be brought. The contention is that fédéral or state 
laws must give way when they are inconsistent either with the pro- 
visions of that act or with any order of the Président, and that an 
order of the Director General of Railways is an order of the Prés- 
ident by virtue of the terms of section 8 (Comp. St. 1918, § 3115%h), 
as f ollows : 

"That the Président may exécute any of the powers herein and heretofore 
granted him with relation to fédéral control through such agencies as he 
may détermine." 

It will be noted that by the terms of section 10, the carriers are not 
made subject to ail fédéral and state laws, but are subject only to ail 
laws and liabilities "as common carriers." In many relations to the 
public, carriers are govemed, not by the rules applicable to common 
carriers, but by rules relating to them merely as corporations, as con- 
tracting parties, or as owing duties apart from the carriage of goods 
or passengers. The use of the words "common carriers" is thus 
distinguished from the word "carriers" which is used in the first sen- 
tence of this section and in many places in the same section and in 
other sections of the act. The probable effect of the discrimination 
in the use of thèse words was pointed out in the debate in the Senate 
(56 Cong. Rec. 3576, 3580). If Congress had desired to leave to 
the Président the entire control and management of the railways 
of the United States by executive orders, the former act of Congress 
did not require amendment; or, if Congress desired to continue the 
grant notwithstanding the careful restrictions in the second act, it 
could hâve employed the words "carriers" or "railway companies," 
instead of thé words "common carriers," and omitted the words "ex- 
cept so far as may be inconsistent with the provisions of this act." 

The plain meaning of the words used in this section is that the 
laws then existing governing the relationship of the railways as com- 
mon carriers were to remain in effect except when they were incon- 
sistent with the terms of that act of Congress or of any other act 
applicable to fédéral control or with any order of the Président. Or- 
ders of the Président relating to the carriers' dûties and liabilities, 
other than as common carriers, were not authorized by this portion 
of section ten. The authorization of the bringing of an action at 
law as then provided by law, against the railway company upon a 
cause of action, not arising against it as a common carrier, was 
therefore not subject to an order of the Président limiting the dis- 
tricts in which such an action could be commenced, because of any- 
thing contained in this section of the act of Congress. Authority 
for the orders in question, as applied to an action of this kind, is 
sought in the provisions of section 9 (Comp. St. 1918, § 3115%i), 
as f ollows : 

"That the provisions of the act entitled 'An act making appropriations for 
the support of the army for the fiscal year cnding .lune thirtieth, nineteen 
hundred and seventeen, and for other purposes,' approved August twenty- 
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ninth, nineteen hundred and sixteen, sliall remain in force and effect ex- 
cept as expressly modifled and restricted by thls act; and the Président, in 
addition to the powers conferred by this act, shall hâve and is hereby given 
such other and further powers necessary or appropriate to give effect to the 
powers herein and heretofore conferred." 

It may be conceded that the Président would hâve been authorized 
to make thèse orders under the broad grant of power in the act of 
August 29, 1916, but by the terms of section 9 this grant thereafter 
reniains in force "except as expressly modified and restricted in this 
act," and the Président is granted further powers "necessary or ap- 
propriate to give effect to any of the powers herein and heretofore 
conferred." Thèse words are a restriction of the powers previously 
vested in thé Président, so that he may not take action contrary to 
the provisions of this act of Congress. It was manifestly not the 
purpose of Congress in the elaborate provisions of this act to give 
authority by which the Président might abrogate any or ail of it. 
The provisions for financial management of the roads while under 
fédéral control and for the reimbursement of the owners ; the right 
of the Interstate Commerce Commission, under the terms of section 
10, to hear complaints of the justness of an order of the Président 
establishing or changing rates, régulations, and practices of the car- 
riers ; the création of a criminal offense, by the terms of section 11 
(Comp. St. 1918, § 3115%k), for violation of the act or interfering 
with the possession or use of the property of the carrier; the déc- 
laration in section 12 (Comp. St. 1918, § 3115%!) that moneys and 
other property derived from the opération of the carriers during féd- 
éral control are the property of the United States ; and the déclara- 
tion in section 14 (Comp. St. 1918, § 3115%n), that the period of 
fédéral control shall not extend beyond 21 months after the proc- 
lamation of the Président of the exchange of ratifications of the 
treaty of peace — are illustrations of powers, liabilities, and limita- 
tions that were not subject to annulment by an executive order. The 
gênerai grant of power in section 9 is to give effect to the powers 
"herein and heretofore granted," and not to the powers herein or here- 
tofore granted, and the prior act remains in force "except as express- 
ly modified and restricted by this act." 

The conclusion is that the plaintiff was authorized by the act of 
March 21, 1918, to bring his action at law according to the laws then 
in force, and that General Orders Nos. 18 and 18a of the Director 
General of Railroads were not effective to so limit that right as to 
require that a suit be brought only in the county or district of his 
résidence or where the cause of action arose. This conclusion has 
not been reached without respectful considération of the views of 
Judge Trieber in an unpublished opinion in the case of Wainwright 
V. Pennsylvania Railroad Company ; but I am unable to concur in 
his conclusion that the statute authorizing suits to be brought as now 
provided by law may be limited by an executive order to the use of 
a part of the methods provided by law. 

An order in accordance with thèse views will be entered in this 
case. 
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EUTIIRRFORD v. UNION PAC. R. CO. 
(District Court, D. Nebraska, Hastings Division. January 11, 1919.) 

1. Rait.roads (§s=>207 — Recfivers — Ijability as Cauriers. 

Tlio receiver of a railroad company is a carrier as to goods and passen- 
gers traiisported. 

2. Eailro.^ds <s=35%, New, vol. 7A Key-No. Séries — Opération Undeb Gov- 

ERNMENTAL CONTROL — "CaRRIEB." 

As tlie Director General is the carrier slnce tlie Président bas talven 
coutrol and possession of rnilroads under Act Aug. 29, 191G, § 1 (Oomp. 
St. 1918, § 1074a), Order No. 50 of the Director General providing for 
his substitution in case of actions against railroad company for causes of 
action arising siuce governniental control is warranted notvvithstanding 
Act Mardi 21, 1918, c. 25, § 10 (Comp. St. 1918, § 3115%j), providing tbat 
actioas or suits niay be brouglit against such carriers, for the Director 
General i.s the carrier, being analogous to a receiver, and it is proper tliat 
he be substituted in place of the railroad company. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Carrier.] 

At L,aw. Action by Alfred T. Rutherford against the Union Pacific 
Railroad Company. On motion of the défendant to substitute William 
G. McAdoo, Director General of Railroads, as the défendant. Mo- 
lion sustained. 

Tibbets, Morey, Fuller & Tibbets, of Hastings, Neb., for plaintiff. 
C. A. Magaw, of Omaha, Neb., and Ragan & Addie, of Hastings, 
Neb., for défendant. 

MUNGER, District Jndge. The défendant, the Union Pacific Rail- 
road Company, has presented a motion to substitute William G. Mc- 
Adoo, Director General of Railroads, as the défendant in this action 
in the place of the railway corporation. The action is one for dam- 
ages for Personal injuries inflicted on the plaintiff by the défendant 
while he was being transported as a passenger by the railroad com- 
pany, and occurring since December 31, 1917, and was begun on Oc- 
tober 26, 1918. 

[1,2] The défendant supports its motion by that part of Order No. 
50 of the Director General of Railroads, dated October 28, 1918, 
which reads as f ollows : 

"The pleadlngs in ail such actions at law, suits in equity, or procecdings in 
admiralty, now pending against auy carrier conipan>' for a cause of action 
arising since December 31, 1917, liased upon a cause of action arising from or 
out of the opération of any railroad or other carrier, niay on applicaticni be 
amended by sub.'^tituting the Director (îeneral of Railroads for the carrier 
company as party défendant and dismissing the company therefrom." 

The plaintiff claims that by the terms of section 10 of the act of 
Congress approved March 21, 1918 (Comp. St. 1918, § 3115%j), "ac- 
tions at law or suits in equity may be brought by and against such 
carriers and judgments rendered as now provided by law," and there- 
fore he is entitled to bring and maintain his action and to prosecute it 
to judgment against the railroad company named as défendant, and 

<g;:=3For other cases see same topic & KBY-NUMBBlt in ail Key-Numtered Dlgests & Indexes 
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jthat the order of the Director General is not effective, because it is 
violative of this provision of the statute. 

The question involved is the proper meaning of the word "carriers" 
as used in tliis statute. Before the enactment of this statute the Prési- 
dent by his proclamation of December 26, 1917, had taken possession 
and control of the railroads of the United States, acting under the 
authority granted to him by the act of Congress approved August 29, 
1916 (39 Stat. 645, c. 418, § 1 [Comp. St. 1918, § 1974a]). The proc- 
lamation had directed that this possession, control, and opération should 
continue to be exercised by William G. McAdoo, as Director General 
of Railroads, and unless he should otherwise provide by order, that 
the board of directors, receivers, offic^rs, and employés should con- 
tinue the opération of the railroads in the names of their respective 
companies. From and after the taking of possession of the railroads 
by the Président, the corporations or persons who had previously con- 
trolled them ceased their functions and obligations as carriers. While 
goods and passengers continued to be carried, the carriage was con- 
ducted by the Director General. The acts of the former officers and 
employés, who retained their positions and conducted the détails of 
opération, were the acts of the Director General. The part of section 
10 of the act of March 21, 1918, on which the plaintiff relies, did not 
provide that actions at law might be brought by and against the rail- 
way corporations, but did provide that they might be brought against 
"such carriers," and this referred to the "carriers while under féd- 
éral control" mentioned in the first part of the section. It would 
hâve been an anomaly to hâve given the actual control of the railroads 
to the Director General, and to bave provided that suits arising out 
of his acts should be brought against the corporations who had been 
divested of authority over those acts. Moreover, the language which 
immediately follows that portion of the statute relied on by plaintiiï 
demonstrates that the "carrier" who is subject to suit is the agent of 
the Président who is operating the railroads. The language is : 

"And in any action at law or suit in (Hinity ap;îinist the carrier no défense 
shall be niade thereto upon thegrouud Ihat the carrier is an in.sti'umentallty or 
agency of the fédéral governnient." 

The corporations or persons who had lost control and possession of 
the railroads would bave no occasion to assert the défense that they 
were instrumental ities or agents of the government as to acts which 
occurred after their control had terminated. 

Under thèse acts of Congress and the proclamation of the Président 
the Director General is a carrier. Ile conducts the business of re- 
ceiving and transporting goods and passengers for hire. A receiver of 
a railway company is a carrier as to the goods and passengers trans- 
ported, (United States v. Nixon, 235 U. S. 231, 234, 35 Sup. Ct. 49, 
59 Iv. Ed. 207; United States v. Ramsey, 197 Fed. 144, 146, 116 C. 
C. A. 568, 42 L. R. A. [N. S.] 1031), and the office of the Director 
General is analogous to that of a receiver of the railway companies. 

B}' the acts of Congress, the Président was given authority to exer- 
cise the control of the railroads by such agencies as he should deter- 
254 F.— 50 
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mine. He may appoint one or many persons, or one or many part- 
nerships or corporations to carry out his will and to perform the busi- 
ness of carriage of goods and passengers over the several railroads. 
The purpose of Congress in the giving the right to bring suits against 
the carriers was to give the right of suit by or against any of such 
agencies as should he engaged in the actual control of the opérations 
of the railroad after the Président assumed control. The order of the 
Director General therefore does not conflict with the language of this 
statute, but is pursuant to and in exécution of it, and was authorized 
by the power conferred on him. 
The motion will be sustained. 



DERBT V. STATEN IST.AND RAPID TRANSIT RY. CO. et al. DALT v. 

SÏATEN ISLAND RAPID TRANSIT RY. CO. DAILEY v. STATEN 

ISLANU RAPID TRANSIT RY. CO. et al. 

(District Court, E. D. New York. June 18, 1918.) 

Navigable Watees <S=>20(5) — Bbidges — Injury to Vessels feom Opération 
OF Draw. 

A railroad company, operatlng a drawbriclge across Arthur Kill, held 
In fault for a collision between. barges in tow and the bridge on a night 
when the bridge lights could be seen only a short distance, where the tug 
slgnaled for opening the dravv when a mile distant and at intervais 
thereafter without answer until so close that it could not tum in time 
to avoid collision. 

In Admiralty. Suits by Michael J. Derby and by Stewart J. Dailey 
against the Staten Island Rapid Transit Railway Company and the 
Lehigh Valley Transportation Company, and by Bartle Daly against 
the Staten Island Rapid Transit Railway Company. Decree for libel- 
ants against the Railway Company. 

Herbert Green and Léo J. Curren, both of New York City, for li- 
belants Derby and Daly. 

Macklin, Brown & Purdy and Pierre M. Brown, ail of New York 
City, for libelant Dailey. 

Cravath & Henderson and Ljde H. Hall, ail of New York City, for 
Staten Island Rapid Transit Ry. Co. 

Harrington, Bigham & Englar and T. Catesby Jones, ail of New 
York City, for Dehigh Valley Transp. Co. 

GARVIN, District Judge. Three cases hâve been tried together. 
They arise from an accident occurring early February 1, 1917, when 
a tow of loaded coal boats swung around and collided with a draw- 
hridge of the Staten Island Rapid Transit Railway Company, which 
connects Staten Island with New Jersey. 

The tug Mahanoy, owned by the L,ehigh Valley Transportation Com- 
pany, with a tow loaded with coal, was coming through Arthur Kill, 
bound for New York, from Perth Amboy, N. J. The weather, if 
not actually foggy, was far from clear, and lights could not be dis- 
tinguished for any great distance. The Mahanoy, proceeding east, 

<g=3For other cases see same toplc & KEY-NDMBER in ail Key-Numbered Dlgests & Indexes 
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in the direction of the bridge, upon reaching Buckwheat Island, about 
a mile from the bridge, according to crédible testimony vvhich I be- 
lieve, blew four whistles, to indicate an intention to go through the 
draw. According to the pilot, no reply was received from the bridge. 
When he first blew the whistle, he could see no lights on the bridge ; 
he continued on his course, slovving dovvn and blowing four whistles at 
intervais without receiving any reply. Finally, when the lights of 
the bridge came in sight, through the haze, his whistles were then an- 
swered by the bridge. He saw that the draw was closed, and that he 
would not be able to take his tow tlirough. Whereupon he turned 
toward the Jersey shore, apparently as quickly as he could, but was 
unable to make the turn saf ely, and a part of the tow crashed into the 
bridge. Two boats were injured as a resuit, the Michael J. Derby, 
owned by Michael J. Derby, and the Clara B. Follette, owned by 
Stewart J. Dailey, and a third boat, the Columbia, owned by Bartle 
Daly, was injured, when the tow was swung around by the turning of 
the Mahanoy toward the Jersey shore. Each of the owners bas 
brought an action, and each is now seeking to hold the Staten Island 
Rapid Transit Railway Company and the Lehigh Valley Transporta- 
tion Company for the damage which his boat bas sustained. 

Considérable testimony was introduced to explain why the draw 
■was closed. It appears that a f reight train had stopped on the bridge, 
and that as soon as the engineer in charge of the bridge heard the 
four whistles of the tug, according to his testimony, he gave two 
whistles in reply, then blew an alarm, indicating that the bridge was 
closed. In view of the fact that the night was cloudy and a boat 
might approach the bridge without being able to see that it was closed, 
it was the duty of the engineer, upon finding that the bridge could not 
be opened for several minutes, to exercise greater care than usual. 
Under thèse circumstances, I am of the opinion that the Staten Island 
Rapid Transit Railway Company was at fault. The Lehigh Valley 
Transportation Company was not négligent. The authorities amply 
justify thèse conclusions. Dillon v. Pennsylvania R. R. Co. No. 32 
and Staten Island Rapid Transit Co. (E. D. N. Y. Dec. 23, 1915), 
oral opinion; McCafifrey's Sons v. Staten Island Rapid Transit Ry. 
Co. and Lehigh Valley Railroad Co. (S. D. N. Y. Jan. 21, 1916), 
256 Fed. . 

In Clément v. Metropolitan West Side E. Ry. Co., 123 Fed. 271, 
59 C. C. A. 289, it was held : 

"A bridge spannlng a navigable river l.s an obstruction to navigation, 
tolerated because of necessity nnd eonvenience to commerce upon land. 
Such a structure must be so maintained and operated, tliat navigation may 
not be impeded more than is alisohitely necessary ; the right of navigation 
belng paraïuount. It is Incurnhent upon the owner Ihat the bridge be so con- 
structed that It may be readlly opened to admit the passage of craft, and 
maintained in suitable condition thereto. It is also his duty to place in 
charge those who are compétent to opéra te the bridge, to watch for signais, 
and to open the bridge for the passage of vessels, and for the performance of 
such delegated duty he is responsible. It is also his duty to equlp the bridge 
with proper lights, glving warning of the position of the bridge and of Its 
openlng and closlng. If for any reason the bridge cannot be opened, proper 
signais should be glven to that effect, such as wili warn the approaching 
vessel In tlme to heave to. A vessel, having glven proper signal to opeû 
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tie bridge and pmdently proceedlng under slow speed, has, In the absence 
of proper warning, the right to assume that tJie bridge wlU be tlmely opened 
for passage. She is not bound to heave to until the bridge bas been swiiug 
or ralsed aud locked, and to crltleally examine the situation before proceed- 
lng (City of Oliicago v. MuHen, 54 C. 0. A. 04, 116 Fed. 292), but may care- 
fully proceed at slow speed upon the assuinption that the bridge will open 
in response to tlie signal, and may so proceed until such time as it appears 
by proper warning, or in reasonable view of the situation, that the bridge 
wiU not be opened (Manistee Luniber Company v. City of Chicago [D. C] 44 
Fed. 87; Central Railroad Company of New Jersey v. l'ennsylvania Railroad 
Company, 8 C. C. A. 86, 59 Fed. 192), when It beconiei the duty of tbs vessel. 
If possible, to stop, and, if neeessary, to go asteru." 

Décret accordingly, in each case. 



TINITED STATES v. SWELGTN. 
(District Court, D. Oregon. May 22, 1918.) 
No. 7700. 

Aliens <S=^71V2, New, vol. 7 Key-No. Séries — Naturalization — Setting Asidb 
Cbbtificaïe of Oitizenship. 

In suit to cancel eertiflcate of naturalization issued to défendant on 
ground that, at time défendant was naturalized and durlng the flve-year 
period immediately preeedlng, he was not attaehed to the prindples of 
the Constitution of the United States or well dlsposed to the order and 
happiness of the same, and that he had been and was a member of an or- 
ganizatlon commonly called the I. W. W., évidence held to show that the 
I. W. W. advocated anarchy and the overthrow of established order, and 
to warrant the annulment of the eertiflcate of naturalization; défend- 
ant admitting his adhérence to such prlnclples. 

In Equity. Bill by the United States against Cari Swelgin to va- 
cate and annul a eertiflcate of naturalization. Decree entered an- 
nulHng eertiflcate. 

Bert E. Haney, U. S. Atty., and Robert R. Rankin, Asst. U. S. Atty., 
both of Portland, Or. 

C. H. Libby, of Portland, Or., for défendant. 

WOIvVERTON, District Judge. This is a suit to vacate and an- 
nul a eertiflcate of naturalization. The défendant, Cari Swelgin, is 
a native of Germany. On January 3, 1913, he flled a pétition in the 
circuit court of the state of Oregon for the county of Coos, praying 
for his naturalization as a citizen of the United States. On April 
25, 1913, an order of the court was made and entered admitting him 
as a citizen, and on May 27th a eertiflcate of admission was issued by 
the clerk of the court. 

The bill for vacation of the eertiflcate allèges, that upon the dates 
named, and during the flve-year period immediately preceding the date 
of the filing of said pétition for naturalization — 

"the said défendant. Cari Sweîgin, was not, has not been, and is not now 
attacbed to the prinelples of the Constitution of the United States, nor Is the 
said défendant well dlsposed to the good order and happiness of the same, nor 
is said défendant of good moral eharacter, and that said défendant has been 

<g=3For otlaer cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgesta & Indexée 
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since the year 1911, and now is, a meiuber of the oi'sanization known and en- 
lltled 'Industrial Woi'kt'rs of the World,' wlilch organizatlon is more common- 
ly knowii as and called the 'I. W. W.' ; tliat défendant has been an organizer 
in said organizatiou, and that said organizatiou has advocated and does advo- 
cate résistance to the existing govcmmental authority of the L'nited States, 
and the comrilote eontrol and owncrship of ail property in the United States 
tlirough the aholition of ail other classes of soeiety ; and that such purposes 
of said organization are to be accomplished without regard for right or wrong, 
but by tho use of such uulawtul meaus and niethods knowu as 'sabotage' and 
direct action." 

Tlien the preamble is set out, which I will not read. It is then fur- 
tlier alleged that defendant's certificate of naturalization was procured 
by déception and fraud practiced upon the court, consisting of false 
représentations and concealment of facts, by which the court was mis- 
led and imposed upon, and induced to make and render its order and 
judgment directing the issuance of said certificate of naturalization. 

The proofs show, and the défendant admits, that he became a mem- 
ber of the organization known as the "Industrial Workers of the 
World" in December, 1911, and was such member at the time he was 
admitted as a citizen of the United States, and ever since has been a 
member thereof. I should qualify that, because the witness has said 
that there was a time foUowing August, 1913, for a period of two or 
three years, that he was not a member ; but he thereaf ter did become a 
member, and has conlinued such ever since. Not only this, but he has 
been active in the order, in promoting its propaganda and furthering 
the cause that the order espouses. He asserts his irrm belief in the 
principles enunciated by the preamble and constitution of the order, 
and admits that he is in fuU sympathy with the propaganda and prac- 
tices thereof. Among other things, he indorses the sabotage recently 
practiced upon the timber and lumber industries in the Northwest, 
and when asked if he was willing to join the military forces of this 
country against Germany, he answered, in efïect, that he entertained 
conscientious scruples against entering the army. He ftirther states 
that the views he entertained respecting thèse subjects at the time and 
previous to his naturalization were the same as he now holds and ad- 
hères to. So that it appears that his attitude of mind then respecting 
the principles and practices of the order of the Industrial Workers 
of the World was the same as his attitude now, to which he firmly 
adhères. 

No further évidence is necessary for establishing his purposes and 
designs as it relates to organized government and the peace and tran- 
quility of soeiety, and we hâve only to inquire, touching the doctrine 
and principles of the organization, whether they are promotive of or 
inimical to the maintenance and stability of organized government, and 
whether they are calculated to promote peace and good order in so- 
eiety, or whether they are adapted by design to the demoralization and 
dégradation thereof. 

I should say in this connection that the défendant has said that he 
indorses the preamble and constitution of this organization, and that 
further than that he is not acquainted with its principles and purposes ; 
but, having actively engaged in the organization, and having been ac- 
tively engaged in the furtherance of the cause in which the organiza- 
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tion is embarked, taking into considération his intelligence, there can- 
be no question in the mind of the court that he was thoroughly ac- 
quainted with ail its principles and propaganda. L,et us there fore 
recount some of the doctrines, principles, and practices of the order. 
The preamble makes this enunciation : 

"Betweeu thèse two classes [the worlîlng class and the employing elass] a 
struggle niust go on imtil the workers of the world organize as a class, take 
possession of tlie earth and the machinery of x>roductlon, and abolish the wage 
System." 

The pledge is in thèse words : 

"I do solemnly pledge my word and honor that I wlll obey the constitution, 
rules, and régulations of the Industrial Workers of the World, and that, keeping 
always in view its fundamental principles and final aims, I will, to the best 
of my ability, perform the task assigned to me. I believe in and understand 
the two sentences, 'The working class and the employlng class hâve nothing in 
common,' and 'I.abor is entitled to ail It produces.' " 

The tactics or methods of the I. W. W. are given by Vincent St. 
John, an adhèrent of the cause. I read only slight excerpts : 

"As a revolutionary organizatlon the Industrial Workers of the World aims 
to use any and ail tactics that will get the results sought with the least ex- 
penditure of time and energy. The tactics used are determlned solely by the 
power of the organization to make good In thelr use. The question of 'right' 
and 'wrong' does not conceni us. 

"It aims, where strilves are used, to paralyze ail branches of the industry In- 
Tolved, when the employers can least afford a cessation of work — during the 
busy season and when there are rush orders to be filled. 

"Faillng to force concessions from the employers by the strike, work is re- 
sumed and 'sabotage' is used to force the employers to concède the demands of 
the workers. 

"Ali supplies are eut oflf from strike-bound shops. AU shipments are refused 
or missent, delayed and lost If possible. Interférence by the govemment is 
resented by open violation of the government's orders, going to jail en masse, 
causing expense to the taxpayers — which are but another nanie for the em- 
ploylng class. 

"In short, the I. W. W. advocates the use of militant 'direct action' tactics 
to the fuU extent of our power to make good." 

Sabotage is defined by its authors and adhérents to be : 

"Any conseious and willful act on the part of one or more workers in- 
tended to slaeken and reduce the output of production in the Industrial fleld, 
or to i-estrict trade and reduce the profits in the commercial fleld, in order to 
secure from their employers better conditions or to enforce those promlsed 
or maintain those already prevailing, when no other way of retlress is open. 

"B. Any sklllful opération on the machinery of production intended not to 
destroy It or pennanently render it defective, but only to temporarily dlsable 
it and to put it out of running condition in order to make impossible the work 
of scabs and thus to secure the complète and real stoppage of work during 
a strike." 

And again : 

"Sabotage means either to slaeken up and interfère with the quantity, or to 
botcli in your skill and interfère with the quality of capitalist production or 
to give poor service. Sabotage is not physical violence ; sabotage is an Inter- 
nai, industrial process. It is something that is fought out wlthin the four- 
walls of the shop. And thèse three forms of sabotage — to affect the quality, 
the quantity and the service — are aimed at aiïecting the profit of the em- 
ployer. Sabotage is a means of striking at the employer'» profit for the pur- 
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pose of forcing him Into granting certain conditions, even as worlJingmen 
strilve for tlie saine purpose of coerciug him. It is siniply auoUier form ot 
■coercion." 

I read from a pamphlet entitled "On the Firing Line": 

"Tlie program of tlie I. W. W. offers the only possible solution of the wage 
question whereby violence can be avoided, or at the very worst, reduced to a 
minimum. To ail opponents of the organization whercver found, we désire to 
state tliat this organisation will to the best of its power and ability, bcnd 
every effort towards niaking that program efl'eetive. We also désire to serve 
notice upou the ruling class and ail its defcnders, that whatever form tne 
striiggle may take, we are determined to continue in spite of ail odds until 
victory has been achieved by the working class. If the ruling class of to-day 
décide as its prototypes of the past hâve decided, that violence will be tho 
arbiter of the question, then we will cheerfuUy accept their décision and meet 
them to the best of our ability and we do not fear the resuit. 

"The Industrial Wfirkers of the World is without doubt the most revolu- 
tionary body in the world to-day. 

"Being propertyless and landless they liave no patrlotlsm nor reason for 
patriotism. 

"The abolition of the wage System and the création of a new social order 
is its idéal. For this idéal the mernbers will sufCer hungcr, brave the black- 
list, rot in the bastile, and flght — ever fight — for the freedom that awaits them 
when the rest of the workers awaken. 

"To it has come the knowledge that justice, liberty, rights, etc., are but 
empty words, and power alone is real. Eefusing to even try to delegate its 
power, it stands committed to the policj' of direct action. 

"It strives to hâve the workers realize the tremendous power tied up in 
their muscle and mind — a power that represents the measure of the masters' 
weakness. The workers are asked to withhold their labor power, to refuse 
to apply it to the machine, or to apply it so that the machine does not function 
properly, and thus defeat the masters. 

"They [the workers] will seisîe and hold the machinery of production and 
distribution and operate it in their own interests." 

Again, from a pamphlet entitled "Why Strikes are Lost" : 

"Thus organized the workers will u.se ail means that may be at their com- 
mand in their battle for control. Strikes, irritation strikes, passive résistance 
strike, boycott, salKitage, political action, and gênerai strikes lu industrial 
plants, will ail be means applied with précision, and changed whenever con- 
ditions so dictate." 

The "Social General Strike," to which the order is committed, is 
thus defined: 

"The profoundest conception of the gênerai strike, however, the one 
pointing to a thorough change of the présent System ; a social révolution of 
the world ; an entire new organization ; a démolition of the entire old System 
of ail governments — is the one existing amongst the proletarians of the 
Roman race (Spain and Italy). For them the gênerai strike is nothing less 
than an introduction to the social révolution. Therefore we call this the 
gênerai strike, to dlstinguish it from gênerai strikes for higher wages, or for 
political privilèges (political mass strikes) — 'The Social General Strike.' This 
conception of the gênerai strike will be dealt with in this treatise. 

"It is therefore not of such great importance for the propagandists and fol- 
lowers of the gênerai strike theory (as, for Instance, the Spanish and French 
workers understand it) to get ail the workers to lay down their tools at 
the same time, as it is tô completely interrupt production in the whole coun- 
try, and stop communication and consumption for the ruling classes, and 
that for a time long enough to totally disorganize the capitallstic society, so 
that after the complète annihilation of the old System, the working people can 
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take possession through its labor unions of ail the means of production, mines, 
liouses, the land — ^in short, of ail tho économie factors." 

This pamphlet then deals with divers subjects illustrating the ap- 
plication of the doctrines, and culminâtes with this climax : 

"With a free society, wlthout class rule and exploitation, a society of ffee 
co-operation, we liaye that wliich corresponds with the absence of government, 
'Anarchism.' " 

I read a stanza which purports to be one of the songs of the order. 

It is styled "The Red Flag" : 

"The People's flag is deppest red, 
It shrouded oft our martyre<l dead; 
And ère their linibs grew stifC and cold 
Their life-blood dyed its every fold. 

"Chorus ; 
"Then raise the scarlet standard high 
Beneatli its folds we'U live and die, 
Tliongli cowards flinch and ti'aitors sneer, 
We'll keep the red flag flying hère." 

"The Ltimber Jack," a publication of the order, in an editorial ex- 

claims : 

"The 'Red Flag,' and sing it always to the courts while the people stare and 
wonder." 

In this relation, it may be stated that the doctrine of the order car- 
ries its adhérents to a disregard of and a résistance to the orders and 
judgments of the courts, through organized protest and calumny, and 
violence, if need be, to accomplish their purposes. 

I read further a few extracts from the "Industrial Worker," pub- 
lished at Spokane, Wash. This is the issue of April 4, 1912, and the 
excerpt is found in column 2, page 2, of that issue. It is an editorial 
under the title, "Our Labor Problem"; 

"We accept what benefits us fronii the socialist propaganda, we aecept that 
portion of anarehist action that is of value, and we retaiu that which expéri- 
ence proves to be an aid in the class struggle." 

In the issue of May 8th it is declared: 

"Tlie I. W. W. opjioses the institution of the state. It holds that state or 
governmental control of industry would merely introduce a différent form of 
slavery. Government implies governors and govemed, a ruling and a subject 
class. No man is great enough or good enough to nde auother. 

"The I. W. W. is creating its own ideas of morality and ethical conduct, as 
opposed to the carrent conceptions of wliat constitutes 'right' and 'wrong.' " 

I hâve read only a very meager number of thèse excerpts which 
hâve been introduced in évidence ; but they serve to illustrate the prin- 
ciples and the practices of the order. They are thoroughly indorsed, 
evidently, by the adhérents of the order and by those who seem to be 
able to expound its doctrines. Other expressions may be found, such 
as thèse: 

"Towards the existence of government the I. W. W. is openly hostile. 
"It is anti-patriotic. 

"The kernel of evll lies in the very existence of the state, and violence 
is an économie factor." 
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No one can read thèse pamphlets and pronunciamento of the order 
without conchiding, by fair and impartial déduction, that it is not only 
ultra socialistic, but anarchistic. It is really opposed to ail forms of 
government. It advocates lawlessness, and constructs its own morals, 
which are not in accord with those of vvell-ordercd society. Its adhér- 
ents are anti-patriotic. They own no allegiance to any organized gov- 
ernment. And I am unable to understand by what right sucli of them 
as come from another country can claim that they are entitled to be 
admitted to citizenship under the Stars and Stripes. The very oath 
they take, avovving their allegiance to this government, is to them a 
worthless ceremony, for they do not intend to submit themselves to 
its Constitution, laws, rules, and régulations, nor to défend it in time 
of insurrection, or against an aggression from abroad, or when it is 
at war with other nations. 

When, therefore, the défendant declared that he was attached to 
the principles of the Constitution of the United States, and was well 
disposed to the good order and happiness of the same, he made avowal 
of that which was not in his heart, and thereby deceived the court. 
And, fùrther, he was a disbeliever in and opposed to organized govern- 
ment, and he fraudulently misled the court as to that. 

So that the govemment's case is clear that defendant's certificate 
of naturalization was procured by fraud and déception imposed upon 
the court which directed its issuance, and the annulment of the cer- 
tificate must follow. 



TJNITRD STATES v. NELSON. 
(District Court, E. D. New York. June 24, 1M8.) 

1. ISDICTMEXT AND INFORMATION ©=3.3 NECESSITY OF INDICTIIKNT — NATUBE 

OF l'iTNISUirENT — KEQI:iRIN(; CoNVICÏS to IjAISOR — FEDERAL CONVICTS. 

Grf'at(>r New York Cliarter, § 700, requlrlng inmates of ail crimlnal 
jails of the city to be employed in labor, does not apply to fédéral con- 
victs seutenced to such jails, unless their sentence includes liard labor; 
any othei' construction necessarily mcaning that no crime against the 
United States involving iinprisonment in a New York City pénal institu- 
tion oould be prosecuted otherwise than by indietment. 

2. Indictment and Information <®=^.3 — Sélective Uraft Law — Sale of Liq- 

UOR TO SOLDIERS — PbOSECTJTION. 

A prosecutiou for selllng li(iuor to soldiers in uniforni, in violation of 
SelecUvo Draft Act May 18, 1917, § 12 (Comp. St. 1018, § 2019a), rnay bo 
instituted by information. 

Criminal prosecution by the United States against Oscar Nelson. 
On motion to set aside verdict. Denied. 

Melville J. France, U. S. Atty., of Brooklyn, N. Y., for the United 
States. 
Robert H. Elder, of New York City, for défendant. 

GARVIN, District Judge. Défendant has been convicted of the 
crime of violating section 12 of the act of Congress known as the 
Sélective Service Law approved May 18, 1917 (40 Stat. 82, c. 15 

<S=»For other cases see same topic & KBY-NUMBBR ia ail Key-Numbered Digests & Indexes 
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[Comp. St. 1918, § 2019a]). The prosecution was based upon an in- 
formation. Défendant moves to set aside the verdict of the jury, 
claiming that the penalty, which may be imprisonment for not more 
than 12 months, is an infamoiis punishment, hecause it may be at hard 
labor, and that a crime which may be punished by a sentence of that 
character must be prosecuted by indictment. 

The Fifth Amendment to the Constitution of the United States 
reads : 

"No person shall be held tt) answer for a capital, or other infamous 
crime, ïinless on a presentment or indictment of a prand jury, except in cases 
arising in the land or naval forces, or in the mllitia, when in actual service 
in time of war or public danger." 

Défendant claims that in the state of New York, where the United 
States Court sentences to a state pénal or reformatory institution, it 
is necessarily a sentence at hard labor. Rev. St. § 5539 (Comp. St. 
St. § 10523), provides : 

"Whenever aiiy criminal, convicted of any offense agalnst the TJnited 
States, Is imprlsoned in the jall or penitentiary of any state or territory, siich 
criminal shall in ail respects be snbject to the same discipline and treatment 
as convicts sentenced by the courts of the state or territory m which such 
jail or penitentiary is situated ; and while so confined therein shall be ex- 
elusively under the control of the ofHcers having charge of the same, under 
the laws of such state or terrltoi-y." 

Section 171 of the New York Prison L^w (Consol. L,aws, c. 43) 
provides : 

"The superintendent of state prisons, the superintendents, managers and 
officiais of ail reformatories and penitentiaries in the state, shall, so far as 
practicable, cause ail the prlsoners in said institutions, who are physically 
capable thereof. to be employed at hard labor for not to exceed eight hours 
each day. * * « " 

Section 5541 of the Revised Statutes (Comp. St. § 10527) provides: 

"In every case where any person convicted of any offense agalnst the 
United States is sentenced * * * for a period longer than one year, the 
court by which the sentence is passed may order the same to be executed in 
any state jail or penitentiary within the district or state where such court 
is held, the use of which jail or penitentiary is allowed by the Législature of 
the state for that purpose." 

As a sentence for more than one year cannot be imposed in the case 
at bar, and as the commitment, therefore, cannot be executed in any 
state jail or penitentiary within the district or state where this court 
is held, the commitment must be to some county jail or institution in 
the city of New York. 

[1] Défendant claims, further, that if the court is of the opinion that 
the only institution to which it has power to sentence the défendant 
is to some local institution within the city of New York, that, too, is 
necessarily a sentence at hard labor, because of section 70O of the 
Charter of the City of New York (Laws N. Y. 1901, c. 466) which 
provides : 

"Every inmate of an institution under the charge of the coramissioner of 
correction, and this includes ail the criminal jails in the city, vvhose âge 
and healtli will permit, shall be employed in quarrying or cutting stone, or in 
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cultivatlng land under tlie eontrol of the commissioner, or In manufacturing 
such articles as may be roquired for ordinarj' use in the institutions under the 
eontrol of the conuulssloiier, or for the use of any departnient of the city of 
New York, or in preparing and building sea walls upon islands or other 
places belonging to the city of New York upon which public institutions now 
are or may liereafter be erected, or in public Works carried on by any de- 
partnient of the city, or at such raechanical or other labor as sliall be found 
from expérience to be suited to the capacity of the individual." 

Section 702 of the Charter provides : 

"The hours of labor required of any inmate of any institution under the 
charge of the eommissioner shall be fixed by the commissioner. In case any 
person confined in any institution in the départaient shall refuse or neglect 
to perfonii the work allotted to liim by the officer in charge of such institu- 
tion, * * » it shall be the duty of the officer in charge of such institu- 
tion in which such person or persons is or are confined to punish him or theni 
by solitary coiifineinent, and by being fetl on bread and water only, for such 
length of tirae as shall be considered necessary. * * * " 

The only punishments provided by Congress for a violation of sec- 
tion 12 of the Sélective Service Law are a fine, or imprisonment for 
not more than 12 months, or hoth. Nothing whatever is said about 
hard labor being a part of the punishment, and therefore the court 
has no power to include it in the sentence. 

In view of the foregoing, I am of the opinion that the provisions of 
sections 700 and 702 of the Charter of the City of New York, are 
not intended to authorize the employment of fédéral prisoners at hard 
labor unless the sentence so directs. Fédéral prisoners must of course 
be subject to the discipline of local jails, but they cannot be there con- 
fined at hard labor under a sentence imposed as a resuit of having 
committed the crime of which the défendant herein has been con- 
victed. Any other construction of the Charter would necessarily mean 
that no crime against the United States involving imprisonment in a 
pénal institution of the city of New York may be prosecuted except 
by indictment. 

It was said by Hughes, J., in United States v. Smith (C. C.) 40 
Fed. 755, at page 760 : 

"I do not agrée with counsel, who resist the filing of this information, that 
the term 'state prison' was used by the Suprême Cîourt in the gênerai sensé 
of anj' .iail or lockup of a county or city owned by the state. Such a con- 
struction would lead us to the absurd conclusion that the Sui>reme Court 
ineant to hold that no offense involving confinement, however brief, in a state 
or city jail or station house could be prosecuted by information." 

Not décisive of the point involved, but indicating the attitude of 
the court, is the décision of Paul, J., in United States v. Cohb (D. C.) 
43 Fed. 570, at page 571 : 

"Section 5541 of the Revised Slatutes provides that: 'In every case where 
any person convicted of any offense against the L'nited States is sentenced 
* * * for a longer period than one year, the court by which the sentence 
is passed may order the same to be executed in any state jail or penitentiary 
witliin tlie district or state where such court is held, the use of which jail or 
penitentiary is allowed by the législature of the state for that purpose.' 
Under this provision, wheu a statute prescrlbes a punishment by confinement 
not exceeding one year, the coavict cannot be confined in any state prison or 
penitentiary. 
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"In tlie cfise against T. A. Fox, wlio Is proswutcd uiuler the provisions of 
section 3512 of tlio Revised Stutntes, in wliidi tlie imuislinient deflned may 
lie confinement for a period of tliree yeai's, and under wliieli, if convicted, 
lie may be confinod in a state pi-ison or penitentiaiy, according to llie pro- 
visions of section 5541, Rev., St., above quoted, it is clear tliat he eannot Oe 
prosecuted by information, but oiily on a presentment or iiidlctment of a 
grand jury. Tbe demurrer in this case Js therefore snstained. In the case 
against John Smith and H. A. Cobb, wbo are prosecuted nnder the provisions 
of section 5506 of the Kevised Statutes, the Imprisonnient preserlbed by the 
statute eannot exceed ono year; and therefore, if coiivicted, tlielr confine- 
ment in any state jail or penitentiarj' is inhibited by the provisions of section 
5541, quoted above. 

"Oounsel for the défendants contend that section 5546 of the Revised Stat- 
utes [Comp. St. § 10547] removes the inhibition prescribed in section 5541, and 
allows the court to send the convict to a state prison, or penitentiary where 
the period of confinement prescribed by the statute Is for the tenn of one 
year or less. Tlie court does not concur in tliis view. Section .5546 reads as 
follows: 'Sec. 5546. AU persons who hâve bcen, or who may hereafter be, 
convicted of crime, by any court of the United States, whose punlshment is 
imprisonnient in a district or territory where, at the tinie of conviction, 
* « * there ma.v be no penitentiary or .lail snitable for the confinement olf 
convlcts, or available therefor, shall be confined during the term for whlch 
tliey hâve been or may be sentenced * * «= jn gDine suitable jail or 
penitentiary in a convenient state or territory to be designated by the attor- 
ney gênerai, and shall be transported and delivered to the warden or keeper 
of such .iail or penitentiary by the marshal of the district or territory 
where the conviction lias occurred; and, if tlie conviction be had in the Dis- 
trict of Columbia, in such case, the transportation ♦ • * shall be by the 
warden of the jail of that district ; the reasonable, actual expense of transpor- 
tation, necessary subsistence and hire and transportation of guards and the 
marsh.al, or tlie warden of the jail in tlie District of Columbia, only, to be 
paid by the Attorney General out of the judiciary fund. But if, in the opinion 
of the Attorney General, the expense of transportation from any state, ter- 
ritory, or the District of Columbia, in which there is no penitentiary, wiU 
exceed the cost of maiutaining tliem in jail in the state, territory, or the Dis- 
trict of Columbia during the period of their sentence, tlien it shall be lawful 
so to confine them thereiii for the period designated in their respective sen- 
tences.' 

"Section 5540 noither by express words nor l)y implication repeals, modi- 
fies, or changes the provisions of section 5541. S(H:ti(jn 55 Ki is législation on a 
subject entirely ditTerent from that of section 5541. Its object is to deflne the 
duties of the attorney gênerai wlien there is no jail or penitentiary in the 
district or state where the person is convicted in which such person may be 
confliied. It préserves throughout the distinction betweeu jail, as one class 
of prisons, and state jail or penitentiary, as another class of prisons. It 
could not hâve been contemplated that a person convicted under a statute 
where the puulshinent prescribed is confinement in jail could, by reason of 
being sent to anotlier state, because there was no jail in the district or state 
where he was convicted where he could be confiiied, be coiitined in a state 
prison or penitentiary of the otlier state to wbicli he is sent. The mère fact 
of the Attonie.v General engaging prisons in anothei' state tlian that in 
which the convict is sentenced eannot change the character of the convict's 
punlshment, or niake that infanious which was not so by the sentence, nor 
autliorize the court to confine in a state prison or pe))iteiuiary, with or 
without hard laboi', a person who lias been convicted and sentenced under a 
statute which prescribes iniprisoninent alone as the inmisbnient, and excludes 
the idea of imprisonmeut In a state jail or penitentiary, with or without hard 
labor. Any other construction would lead to the unreasonable conclusion 
that a person convicted under a statute that imposes confinement for a term 
not exceeding one year, and that does not Impose hard labor as a part of the 
punlshment, and sentenced to confinement for one month, could be sent to a 
state jail or penitentiary. The only case where a person can be sentenced to 
a jail or penitentiary not exceeding one year is where the statute prescribtsi 
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hard labor as part of the punishment, and leaves the tenn of Imprlsonment In 
the discrétion of the court, as in tlie Case of Robinson,i cited by counsel for 
défendants, which was an Indictment under section 5406, tried at a former 
tenn of ttiis court. In such a case, from tlie very character of the punish- 
ment inflicted, the convict has to be sent to a state jall or penitentlary. If 
the theory advanced by counsel for défendants was correct, tliat, under the 
provisions of section 5546, a person sentenced to imprlsonment for a period 
not exceedlng one year can be sent to a state prison or penitentiary, it would 
follow that there are no crimes agalnst the United States the punishment for 
which is imprlsonment, that can be proceeded against by information." 

[2] In conclusion, it may be observed that the constitutional amend- 
ment relied upon by the défendant, by its very language does not re- 
quire an indictment, even for a capital or otherwise infamous crime, 
in cases arising in the land or naval forces, or in the militia, when in 
actual service in time of war or public danger. This gives the gov- 
ernment the right, in time of war, to prosecute by information a vio- 
lation of section 12 of the Sélective Service Law, even if such a vio- 
lation be held to be an infamous crime, for such a crime is a case 
arising in the land or naval forces in actual service in time of war. 
The Fifth Amendment does not provide that the cases must be against 
the land or naval forces. It is clearly much broader and refers to such 
crimes as involve the land or naval forces in iheir origin. Section 12 
of the Sélective Service I<aw forbids the sale of intoxicating liquor to 
a man in uniform in the military service of the United States, and 
therefore a violation of its provisions is now a crime arising in the 
land forces in actual service in time of war. 

The motion to set aside the verdict of the jury must be denied, 



In re FOOD CONSERVATION AOT. 
(District Court, N. D. New York. December 26, 1918.) 

1. Cbiminai, Law <S=>1209 — ^DotraLE Punishment. 

When a défendant has been Indicted, convicted, and punlshed ûnder Act 
Aug. 10, 1917, I 15 (Gomp. St. 1918, § 3115% î), for Importlng dlstllled 
spirits in violation of its prohibition, he cannot be proceeded against in 
rem for forfelture of the vehieles used in bringing in such spirits, un- 
der Bev. St. § 3062 (Oomp. St. § 5764), but the spirits, being unlawfuUy 
in the United States, may be seized and condemned. 

2. Criminal liAW iS=5l206(l) — Statuts Cbeatinq New Offense — Punish- 

ment. 

When a statute croates a new offense and fixes the penalty, or pre- 
scrlbes a spécifie punishment, only that punistiment can be inflicted which 
the statute prescribes. 

3. JUDQMENT <g=>559 — CONCI.USIVENESS — "ACQUITTAI," "CONVICTION." 

An "acquittai," as between the same parties, establishes once for ail 
that the acts alleged were not eommitted by the one charged wlth the 
offense, whlle a "conviction" is an adjudication, once for ail, as between 
the same parties, that the acts alleged were eommitted, and In such case 
the conséquences prescribed by law must follow. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Acquittai; Conviction.] 

@=3For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 

* No opinion ûled. 
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In the matter of violations of Food Conservation Act Aug. 10, 1917, 
§ 10, by bringing into the United States distilled spirits. 

The question arises under section 15, chapter 53, Act Aug. 10, 1917, 
40 Stat. 282 (Comp. St. 1918, § 3115%/). whether or not those who 
violate the act by bringing into the United States from the Dominion 
of Canada, or any foreign country, distilled spirits, forfeit to the Unit- 
ed States, not only such distilled spirits, but the vehicle used in so im- 
porting or bringing in such articles. 

D. B. Lucey, U. S. Atty., of Ogdensburg, N. Y., for the United 
States. 
Geo. J. Moore, of Malone, N. Y-, for certain défendants. 

RAY, District Judge. [1] Act Aug. 10, 1917, c. 53, § 15, 40 Stat. 
282 (Comp. St. 1918, § 31151/8/), provides: 

"That from and after thlrty days from the date of the approval of thla act 
•no foods, fruits, food materials, or feeds shall be used In the production of 
distilled spirits for beverage purposes; » * » nor shall there 6e im- 
ported into the United States any distilled spirits. * * • Any person who 
willfully violâtes the provisions of this section, • * * or who shall im- 
port any such liquors without first obtalnlng a llcense so to do when a 11- 
cense Is required under this section, * • * shall be punished by a fine 
-not exceeding $5,000, or by imprisonment for not more than two years, or 
both." 

This provision forbids and prohibits the importation — that is, bring- 
ing — into the United States of any distilled spirits, and makes such 
bringing in a crime punishable by fine or imprisonment, and the fine 
and term of imprisonment are specified. This section is not a part of 
the customs laws, providing for the importation of "dutiable" goods. 

Section 3096, c. 11, R. S. U. S. (Comp. St. § 5808), "Provisions Ap- 
plying to Commerce with Contiguous Countries," provides : 

"Ail persons may import any merchandlse o/ which the importation shall 
not he entirely prohiMted, into the districts whlch are or may be establlshed 
on the northem and northwestern boimdaries of the United States, in 
vessels or boats of any burden, and in raf ta or carriages of any klnd or nature 
whatsoever." 

This does not permit the importation of distilled spirits, as, since the 
enactment of August 10, 1917, the importation has been absolutely and 
wholly prohibited, and even before that a duty was imposed on dis- 
tilled spirits, and they could only be imported through the custom house 
on payment of the duties imposed. 

Section 3098, R. S. U. S. (Comp. St. § 5810), provides that: 

"The * * * driver of any carriage or slelgh, and every other person, 
comlng from any foreign territory adjacent to the United States into the 
United States, with merohandise subject to duty, shall dellver, immediately 
on hls arrivai witbin the United States, a manlfest of the cargo or loading 
of such * * * carriage or sleigh, or of the merchandlse so brought from 
such foreign territory, at the office of any coUector or deputy eoUector whlch 
shall be nearest to the boundary Une, or nearest to the road or waters by 
whlch such merchandlse is brought" 
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— same to be verified and contain a description of the property, etc. 
The next section, section 3099 (section 58U), provides that if this is 
not done, or if the custom house be passed by — 

"the merchandise siibject to duty, and so imported, shall be forfelted to the 
TJnited States, toi/ether îvith the vosscl, hoat * * * or the carriage or 
sleigh, * * * draxing the samc, * * * and such master * » • 
or other importer shall be subject to a penalty of four times the value of 
the merchandisé so imported." 

This section, providing for the forfeiture of the vehicle in which 
goods are brought into the United States without entry or payment of 
duty, applies to vehicles drawing or transporting "dutiable goods" only. 

Prior to the enactment of the law of August 10, 1917, distilled spir- 
its were subject to duty, and hence, if brought in in violation of law — 
that is, v^fithout payment of duty — the spirits and vehicle in which 
transported could be seized as forfeited under the provisions of the 
statute quoted. I find no express and spécifie provision for the for- 
feiture and seizure of goods brought into the United States, where the 
importation is absolutely prohibited by statute, or of the vehicle, etc., 
by which such goods or merchandisé was drawn or in which carried. 
Such merchandisé is not dutiable. But I do find the following which 
I think appHcable in this case. Section 3059, R. S. U. S. (Comp. St. 
§ 5761), spécifies the officers who may make searches and seizures, and 
section 3061 (section 5763) provides that any such ofiîcer — 

"may stop, seareh, and examine, as well without as within their respective 
districts, any vehicle, beast, or person, on which or whom he or they shall 
suspect there is merchandisé which is subject to duty, or shall hâve been in- 
troduced into the United States in any manner contrary to law, * * * 
and if any such ofBcer or other person so authorized shall find any merchan- 
disé on or abont any such vehicle, beast or person, ♦ * * which he shall 
hâve reasonable cause to believe is sub.1ect to duty, or to hâve been unlawfuUy 
introduced into the United States, whetlier by the person, in possession or 
charge, or by, in, or upon such vehicle, beast or otherwise, he shall seize and 
secure the same for trial." 

Section 3062 (section 5764) then provides : 

"Every such vehicle and be'ist, or either, together with teams or other 
motive power used in conveying, drawing, or propelling such vehicle or mer- 
chandisé, and ail other appurtenances * • * shall be subject to seizure 
and forfeiture." 

Thèse sections were enacted in 1866 and are still in force. Under 
their provisions, standing alone, the distilled spirits brought into the 
United States from Canada since the act of August 10, 1917, became 
a law, as well as the vehicles in which same were brought, become sub- 
ject to seizure and forfeiture, inasmuch as the distilled spirits were 
and are brought in "contrary to law." The bringing in is absolutely 
prohibited. But section 15 of the act of August 10, 1917, provides a 
punishment by fine or imprisonment for so bringing in or importing the 
liquors, and makes no référence directly or indirectly, or by inference, 
to any added punishment or penalty by way of forfeiture of the mer- 
chandisé, liquors, so brought in, or of the vehicle in which transported 
into the United States. Is the punishment prescribed by section 15 of 
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the act of 1917 full, complète, comprehensive, exclusive, and final, and 
does it exclude or preclude the enforcement of the forfeiture prescrib- 
ed by sections 3061 and 3062, R. S., above referred to? Section 3082, 
R. S. U. S. (Comp. St. § 5785), provides: 

"If any person shall fraudulently or kiiowinsly import or bring into the 
United States, or asslst in so dolng, any mei-cli;uulise, contrury to law, or 
shall receive, eonceal, biiy, sell, or in any nianner facilitate the transporta- 
tion, concealment, or sale of such mercliandise after importation, knowinir 
the same to hai'o been imported contrary to law, such inerchandise shall ]w 
forfeited and the offender shall be flnod in any sum not exceeding five 
thousand dollars nor less than fifty dollars, or he imprisoned for any tinie not 
exœeding two years, or both. Whenever, on trial for a violation of tnia 
section, the défendant is shown to liave or to hâve had possession of such 
goods, such possession shall be deenied évidence sufficient to authorize con- 
viction, tmless tlie défendant shall exidain the possession to the satisfaction 
of the jury." 

Hère we hâve provisions imposing a fine or imprisonment and also 
a forfeiture for fraudulently or knowingly importing or bringing into 
the United States, or assisting in so doing, "any merchandise contrary 
to law." But I do not see that those wlio violate the act of 1917, by 
bringing in distilled spirits, can be punished under this section, as the 
punishment is prescribed by the act of 1917 itself. The ofïenders can- 
not be punished under both sections, and evidently it was the purpose 
to hâve those who bring in distilled spirits in violation of the act of 
August 10, 1917, punished under the provisions of that act and as 
therein prescribed. In Daigle v. United States et al., 237 Fed. 159, 
163, 150 C. C. A. 305, it was held that potatoes and the vehicle in 
which transported were subject to seizure and forfeiture; such po- 
tatoes having been imported and brought into the United States con- 
trary to law, the importation of such potatoes having been prohibited 
by the Plant Quarantine Act (Act Aug. 20, 1912, c. 308, § 7, 37 Stat. 
317 [Comp. St. § 8758]), which is quoted (237 Fed. on page 162, 150 
C. C. A. 308) in the opinion. 

That act of itself did not provide for seizure and forfeiture of the 
potatoes, or of the vehicle in which transported into the United States, 
but did contain the following: 

"Sec. 10. That any person who shall violate any of the provisions of this 
act * * * shall he deenied guilty of a niisdemeanor and shall, upon con- 
viction thereof, be punished by a fine not exceeding tivo hundi'ed dolUirs or 
by iuiprlsonnient not exceeding one year, or l)ot)i such fine and imin'isonju'-'ut, 
in the discrétion of the court." Comp. St. § S762. 

It does not appear that any criminal proceedings had been taken 
against the ofïenders, or fine or imprisonment imposed. So far as ap- 
pears, the question was not raised that the person or persons importing 
the potatoes contrary to law could not be punished by fine or imprison- 
ment, and compelled also to submit to the seizure and forfeiture of the 
vehicles, etc., in which same were carried or transported. Nothing is 
said in the case on that subject. 

In United States v. McKee, 4 Dill. 128, Fed. Cas. No. 15,688, the de- 
fendant had been indicted and convicted and punished for having con- 
spired with certain distillers, in violation of the Revised Stattttes of 
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the United States, to defraud the United States by unlawfully remov- 
ing distilled spirits without payment of the taxes thereon. He was aft- 
ervvards siied in a civil action by the United States under another sec- 
tion of the Revised Statutes to recover a penalty given thereby of dou- 
ble the amount of the taxes lest by such conspiracy and fraud. The 
transactions giving rise to the criminal prosecution and punishment 
and the liability to the penalty were the same. It was held that the 
suit for the penalty was barred by the criminal trial, conviction, and 
punishment, as défendant could not be twice punished for the same 
offense. This case is cited, quoted, and approved in Cofifey v. United 
States, 116 U. S. 436, at page 445, 6 Sup. Ct. 437, 29 L. Ed. 684. 

In United States v. One Distillery (D. C.) 43 Fed. 846, it was held 
that: 

"After ïin offlcer and stockholder of a corporation engaged in dlstilling Is 
convicte<l for a violation of the internai revenue law, an action cannot be 
malntained to enforce the forfaiture of the corporation'» property for the 
same offense, even thougli the forfeiture is resisted only by the other stocÉ;- 
holders— following U. S. v . McKee, 4 Dill. 128 [Fed. Cas. No. 15,088]." 

In United States v. Olsen (D. C.) 57 Fed. 579, it is held : 

"A judgraent of forfeiture entered against a vessel under Act July 5, 1884, § 
10 (23 Stat, 117), for an act of the master in bringing Chlnese laborers from 
a foreign port and landing them in the United >States, in violation of sec- 
tion 2 of the act, cannot be pleaded by the owner of the vessel in bar to an 
indictment for aiding and abetting the act of the ma.ster, as forbldden in sec- 
tion 11 of the act. U. S. v. McKee, 4 Dill. 128 [Fed. Cas. No. 15,688] ; Coffev 
V. U. S., G Sup. Ct. é.-ÎT, IIG U. S. 4.S6 [29 L. Ed. 684]; and U. S. v. One 
Distillery [D. C] 43 Fed. 846, distlnguished." 

The Olsen Case is not necessarily in point, as ail the acts of the mas- 
ter of the vessel which subjected the vessel to seizure and forfeiture, 
and on which acts the forfeiture of the vessel was based, were not 
necessarily those of the owner of the vessel in aiding and abetting the 
bringing in of the Chinese persons. The owner lost his vessel because 
of the unlawful acts of the master. Under the indictment found 
against the owner he was to be tried for aiding and abetting. The for- 
feiture was not incurred because of those acts of aiding and abetting, 
although the aiding and abetting must hâve been a part of the acts 
of the master. They must bave acted in concert. 

It is somewhat difficult to reconcile the Olsen Case with the McKee 
Case and the One Distillery Case. When a statute déclares that if 
certain acts are donc, which are made unlawful, the party doing them 
shall be punished on conviction by fine or imprisonment, or both, and 
also déclares that the instrumentalities used in the commission of such 
offense shall also be subject to seizure and forfeiture to the United 
States, it well may be that indictment, conviction, and sentence do not 
constitute a bar to a proceeding in rem to enforce the forfeiture, in- 
asmuch as the criminal prosecution and punishment and the proceed- 
ing in rem to enforce the forfeiture as a part of the punishment are 
necessarily separate and distinct proceedings, but both are pursued 
necessarily to enforce the penalty and punishment prescribed for the 
doing of the unlawful acts, viz. fine or imprisonment, it may be both, 
254 F.— 57 
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and forfeiture of the instrumentalities used in the commission of the 
offense. It is ail one punishment, although in a sensé cumulative. 

But when we hâve a statu te, complète in and of itself, which makes 
the doing of certain prohibited acts, therein specified, a crime, and 
such statute also prescribes the punishment to be inflicted in case of 
violation, and such statute makes no référence to other statutes, it is 
going far to say that we may go to some other prior statute which in 
gênerai language provides for the forfeiture to the United States of 
ail instrumentalities used in the commission of offenses of that char- 
acter. If the forfeiture is enforced, it is in the nature of and in fact 
amounts to the imposition of an added punishment, not found in or 
provided for in the statute which makes the doing of the prohibited 
act a crime and which also spécifies the punishment to be inflicted in 
case of a violation. It is settled law that when a person is accused of 
a crime, indicted, tried, convicted, or acquitted, as the case may be, by 
a court of compétent jurisdiction, and punished, if convicted, or acquit- 
ted, he cannot again be indicted, tried, convicted, and punished for the 
commission of that offense, or again tried. 

"Wliere a crimlnal charge has been adjudicated upon by a court having 
jurisdiction to hear and détermine It, that adjudication, whether It takes 
the form of an acquittai or conviction, is final as to the niatter so adjudieated 
upon, and may be pleaded in bar to any subséquent prosecution for the same 
offense. * * * In thls respect the criminal law is in unison with that 
which prevails In civil proceedlngs." Ilawkiiis, J., in Queen v. Miles, 24 Q. 
B. D. 423, 431, adopted and approved by the Suprême Court in United States 
V. Oppenheimer, 242 U. S. 85, 88, 37 Sup. Ct. 68, ei L. Ed. 161. 

In Coffey v. United States, 116 U. S. 436, 6 Sup. Ct. 437, 29 L. Ed. 
684, which was an action on information against certain distilled spirits 
and apparatus used in the distillation of same, for the forfeiture there- 
of, the défendant pleaded a prior judgment of acquittai on a criminal 
information filed against him by the United States for the same acts, 
founded on the same sections of the Revised Statutes as was the pro- 
ceeding in rem for forfeiture. The Suprême Court, overruilng and 
reversing the courts below, held that, although the particular statutes 
—section 3257, R. S. U. S. (Comp. St. § 5993), and section 3450, R. 
S. U. s. (Comp. St. § 6352) — contained each a provision for the forfei- 
ture of the apparatus and the imposition of a fine with imprisonment 
in the one case (section 3257), and for a forfeiture of the goods, etc., 
and the imposition of a fine or penalty in the other (section 3450), and 
in the third case under section 3453, R. S. U. S. (Comp. St. § 6355), for 
a forfeiture of the goods, etc., only, that the trial and acquittai on the 
criminal charge was conclusive in his favor in the suit for the forfei- 
ture. In the criminal prosecution the jury had found that the acts 
charged had not been committed, and, the parties being the same, the 
court said: 

"It Is true that section 3257, after denouncing the single act of a distiller 
defrauding or attemptiug to defraud the United States of the tax on tho 
spirits distilled by hinii, déclares the conséquences of the commission of the 
act to be (1) that certain spécifie property shall be forfeited; and (2) that 
the offender shall be fined and imprisoned. It is also true that the proceeding 
to enforce the forfeiture against the res named must be a proceeding iu 



IN EE rOOD CONSERVATION ACT 899 

rem and a civil action, while that to enforce tlie fine and imprisonment must 
b€ a criminal proceeding, as was lield by this court in The Palmyra, 12 
Wlieat. 1, 14 [6 Ij. Ed. 5.'il]. Yet, where an issue raised as to tàe existence of 
the act or tact dononneed lias been triod in a criminal proceeding, instituted by 
the United States, and a judgment of acquittai bas been rendered. in favor of 
a particular person, that judgraent is conclusive in favor of sucb person, on 
the subséquent trial of a suit in rem by the United States, wbere, as against 
him, the existence of the same act or fact is the matter in issue, as a cause for 
the forfeiture of the property prosecuted in such suit in rem. It is urged as 
a reason for not allowing such effect to the judgment, that the acquittai in 
the crijuinal case may hâve taken place because of the rule requiring guilt to 
be proved beyond a reasonable doubt, and that, on the same évidence, on the 
question of prépondérance of proof, there niight be a verdict for the United 
States, in the suit in rem. Nevertheless the fact or act bas been put in 
issue and determined agalnst the United States; and ail that is imposed by 
the statute, as a conséquence of guilt, is a punlshment therefor. There 
eould be no new trial of the criminal prosecution after tlie acquittai in it, 
and a subse<iuent trial of the civil suit amounts to substantlally the same 
thing, wlth a différence only in the consetiuences foUowing a judgment ad- 
verse to the claimant." 

This is not a holding that, if the défendant in the criminal prosecu- 
tion had been convicted, the property could not hâve been proceeded 
against in and by the proceedings in rem. It having been duly ad- 
judicated by a court of compétent jurisdiction in the criminal action 
that défendant did not commit the acts alleged against him, it was held 
that that question could not again be litigated between the same par- 
ties in the action to forfeit the property, as the forfeiture, if incurred, 
was incurred because of the commission of the acts referred to. Gels- 
ton V. Hoyt, 3 Wheat. 246, 4 L. Ed. 381, is to the same effect. In the 
Coffey Case the court f urther said : 

"The judgment of acquittai in the criminal proceeding ascertalned that 
the faets which were the basis of that proceeding, and are the basis of this 
one, and which are made by the statute the foundation of any punlshment, 
Personal or i)eeHniary, did not exist. This was ascertalned once for ail, 
between the United States and the claimant, in the criminal proceeding, so 
that the facts crannot be again litigated between them, as the basis of any 
statutory punlshment denounced as a conséquence of the existence of the 
facts." 

In Origet v. United States, 125 U. S. 240, 8 Sup. Ct. 846, 31 L. Ed. 
743, an information in a suit in rem against certain goods seized as 
forfeited for a violation of the revenue laws, a verdict was rendered 
for the condemnation of the goods. This was necessarily a finding that 
the acts had been committed. The information was filed under section 
12 of Act June 22, 1874, c. 391 (18 Stat. 188). That law provides that 
if any owner or importer, with intent to defraud the revenue, should 
make or attempt to make any entry, etc., by means of fraudulent or 
false invoice, etc., he should — 

"for each offense be flned in any sum not exceeding flve thousand dollars nor 
less than flfty dollars, or be imprisoned for any time not exceeding two 
years, or both; and, in addition to such fine, such merchandise shall be for- 
feited." 

It was contended that the only way in which the goods could be con- 
demned was by proceedings under indictment as an incident of the 
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prosecution of the offender by indictment, and that the forfeiture of 
the goods, like the fine and the imprisonment prescribed, is a part of 
the punishment upon a conviction on a criminal prosecution, and that 
the forfeiture is imposed only as an addition to the fine where that is 
imposed, and that the merchandise could not be forfeited independent- 
ly of the imposition of the fine. The Suprême Court said and held : 

"But we are of opinion that tUs Is not the proper construction of the sec- 
tion. The flue, or the imprisonment, or both, are to foUow conviction on a 
criminal prosecution of tlie owuer, importer, consignée, agent, or other per- 
son, who does the aet forhidden by the section, with the intent therein men- 
tioned. The section then goes on to say that, 'in addition to such fine, such 
merchandise shall bo forfeited.' The sole mcanhig of this is that the person 
owning the merchandise shall lose it by forfeiture, in addition to such possi- 
ble loss as may corne to( him by the imposition, if lie is the offender, of tho 
pecuniary fine, on the criminal prosecution agalnst hlm. But the merchan- 
dise is to be forfeited irrespeetive of any criminal prosecution. The for- 
feiture accrues to the United States on the commission or omission of th& 
acts specifled. Ko condition is attached to the imposition of the forfeiture. 
The section does not say that tho merchandise shalt be forfeited only on 
the conviction of some offender, whethcr the owner of the merchandise or ono 
of the other persons named in the section. The person punished for the 
offense may be an entlrely différent person from the owner of the merchan- 
dise, or any person intere&led in it. The forfeiture of tho goods of the prin- 
cipal can form no part of the personal punishment of his agent." 

This, it seems to me, is a holding that fine and imprisonment, or 
either, is the punishment for the offense, and that the enforcement of 
a forfeiture of the goods involved, which must be in a separate pro- 
ceeding in rem, forms no part thereof. If so, then in the instant case, 
and other like cases, the one who brings into the United States distilled 
spirits in violation of the act of August 10, 1917, in a wagon, sleigh, 
or automobile, subjects himself to a criminal prosecution and fine and 
imprisonment, one or both, and this is the punishment for such offense. 
The wagon, sleigh, or automobile, or other instrumentalities, used by 
him in so bringing in the distilled spirits, will be liable to forfeiture to 
the United States, and such forfeiture may be enforced in a proceed- 
ing in rem under other sections of the Revised Statutes. This would 
not be adding to the "punishment" imposed by section 15, chapter 53, 
Acts 1917, as such proceeding is no part thereof. 

[3] The effect of a judgment of acquittai on a criminal charge of 
bringing in or importing distilled spirits, contrary to law, is essentially 
différent from the effect of a judgment of conviction on the same 
charge. In the one case, that of acquittai, as between the same par- 
ties, it is established once for ail that the acts alleged were not com- 
mitted by the one charged with the offense. This question cannot again 
be tried or litigated between the same parties. On acquittai there is 
no fine, no imprisonment, no penalty, and no forfeiture. There cannot 
be. In the other case, that of conviction, it is an adjudication once for 
ail, as between the same parties, that the acts alleged were committed, 
and in such case the conséquences prescribed by law must f oUow. The 
conséquences may be a fine, or imprisonment, or both, and to this may 
be added, as a conséquence, the forfeiture of the instrumentalities used 
in the commission of the offense, bringing in of the merchandise — in 
this case distilled spirits— contrary to, or in violation of, law. If the 
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forfeiture of the merchandise or instrumentalities is a part of the 
punishment prescribed, it must be found in the statute fixing the pun- 
ishment, in this case the act of August 10, 1917; but, if net, then au- 
thority for the seizure and forfeiture in a proper proceeding in rem 
may be given by and found in other statutes. So far as punishinent 
for the violation of law is concerned, it must be presumed the one pre- 
scribed in the statute is the only one, and exclusive of ail others, and 
a punishment prescribed in other statutes, even a gênerai one, for bring- 
ing in merchandise contrary to law, or in violation of law, cannot be 
resorted to. 

But punishment for the ofifense by fine or imprisonment may not be 
the only conséquence that follows such a violation of law. The dis- 
tillcd spirits may not belong to the one who commits the offense of 
bringing them into the United States, but they may be forfeited by 
proper proceedings in rem against the owner or the thing itself. The 
vehicles used in so bringing in the distilled spirits contrary to law may 
not belong to the one who uses them in so violating the law, but they 
may be seized and forfeited in a proceeding in rem. If A. is accused 
of bringing in distilled spirits contrary to law, and he is tried for the 
offense and accjuitted, this is no bar to a criminal prosecution against 
B., who did bring such spirits in contrary to law. If the instrumentali- 
ties used, as a vehicle, wagon, or automobile, belong to a third person, 
C, such instrumentalities may be proceeded against by a suit in rem 
for the forfeiture thereof undcr the applicable statutes found in other 
acts of Congress. 

In United States v. A Lot of Precious Stones, etc., 134 Fed. 61, 68 
C. C. A. 1, criminal indictments were found and presented against Al- 
bert Schmidt and Sara Crawford Schmidt, bis wife, separately charg- 
ing each with a violation of section 3082, by having fraudulently im- 
ported into the United States certain precious stones, etc. Albert 
Schmidt was tried on the indictment against him and acquitted. There- 
upon the United States attorney moved a nol. pros. of the indictment 
against Sara Crawford Schmidt and same was nol. prossed according- 
ly. The dismissal of an indictment does not operate as an acquittai. 
Dealy v. United States, 1.S2 U. S. 539, .S42, 14 Sup. Ct. 680, 38 L. Ed. 
545. Prior to the finding of the said indictments an information for 
the condemnation of said precious stones and jewels had been filed 
against said Albert Schmidt and Sara A. Crawford, really Sara Craw- 
ford Schmidt, founded on the same acts, and after the acquittai of Al- 
bert Schmidt, and after the indictment against Sara Crawford Schmidt 
was nolle prossed, the United States proceeded with the condemnation 
proceedings under the information against Sara A. Crawford. It was 
contended that the acquittai of Albert Schmidt and the nolle pros. of 
the indictment against Sara Crawford Schmidt, named in the informa- 
tion Sara A. Crawford, was a bar to the proceedings against her un- 
der and on the information. This contention was overruled. It was 
held that, notwithstanding the acquittai of Albert Schmidt and the nolle 
pros. of the indictment against Sara Crawford Schmidt, the proceed- 
ings for condemnation against her might continue, and accordingly the 
judgment of the lower court that the acquittai and nolle pros. barred 
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further proceedings against her on the information for condemnation 
was reversed. This décision was rendered by the Circuit Court of Ap- 
peals, Sixth Circuit, Lurton, Severens, and Richards, Circuit Judges, 
and in the course of the opinion the court said : 

"If there had been no indictraents found against Albert Schmidt and Sara 
Orawford Schinidt individiially, and upon the trial of the information th(^ 
jury had found that Albert Schmidt was not c;ullty of the charge, and 
Sara Crawford Schmidt was, a .ludgment for the forfeiture of the goods 
seized and libeled would hâve foUowed. Siuce the Infonnation charges her, 
along with Albert Schmidt, with the fraudnlent importation of theso goods, 
and since there has been no adjudication of the (jnestion whether she was 
individiially guilty or not, we are of the opinion that that question may stlU 
be tried in the forfeiture proceeding." 

In United States v. Manufacturing Apparatus, etc. (D. C.) 240 Fed. 
235, it was held by Lewis, District Judge, that : 

"The criminal prosecution of a stockholder and director of a corporation 
under Act Aug. 2, 1886, c. 840, § 17, 24 Stat. 212 (Comp. St. 191.S, § 6229), for 
defrauding the United States of the tax on ol«)margarine resulting in an 
acquittai, is not a bar to a subséquent proceeding under said section for the 
forfeiture of the oleomargarine and the manufactiu-ing apparatus and raw 
materials for its manufacture owned by the corporation based upon the same 
alleged offense." 

In Ex parte Lange, 18 Wall. 163, 168 (21 L. Ed. 872), it is held: 
"If there is anything settled in the juris]irudenee of England and America, 
it is that no man can be twice lawfully punlshod for the same offense." 

In the instant cases the question is whether or not, after the con- 
viction of a défendant of the offense of importing distilled spirits into 
the United States contrary to law (and importation is absolutely pro- 
hibited under the act of August 10, 1917), and a fine, or imprisonment, 
or both, has been imposed as prescribed by that act, proceedings in 
rem for the forfeiture of both such distilled spirits so imported and 
the instrumentalities used in so unlawfully bringing in or importing 
the distilled spirits, or either, can be maintained against the party guilty 
of the unlawful act, and who has been convicted and fined or impris- 
oned, or against the property itself so used and belonging to him. In 
other words, after criminal prosecution and punishment for the of- 
fense by fine or imprisonment, is the prosecution of proceedings to con- 
demn and forfeit an effort to secure and enforce an added or double 
punishment, and, if successful, would such condemnation operate as 
an added or double punishment for the same offense? 

[2] When a statute créâtes a new offense and fixes the penalty, or 
provides a spécifie punishment, only that punishment can be inflicted 
which the statute prescribes. McBroom v. Schottish, etc., 153 U. S. 
318, at page 325, 14 Sup. Ct. 852, 38 L. Ed. 729; Farmers', etc., Bank 
v. Dearing, 91 U. S. 29, 35, 23 L. Ed. 196; Oates v. National Bank, 
100 U. S. 239, 250, 25 L. Ed. 580; Barnet v. National Bank, 98 U. 
S. 555, 558, 25 L. Ed. 212; Stafford v. Ingersol, 3 Hill (N. Y.) 38; 
First National Bank of Whitehall v. Lamb, 57 Barb. (N. Y.) 429; De 
Wolf V. Johnson, 10 Wheat. 367, 390, 6 L. Ed. 343 ; 10 Cyc. U. S. 
Rep. 1093. The act of August 10, 1917, is a new statute and créâtes 
a new offense, and prescribes or denounces the penalty or punishment 
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and makes no référence to any forfeiture or to any other statute. In 
Oates V. National Bank, supra, 100 U. S. at page 250, 25 L. Ed. 580, 
the court said : 

"It denouncés no penalty other than a forfeiture of the interest which the 
note or bill carries, giving to the debtor the ri.çht to sue for and recover twice 
the amount of Interest so ixiid. If we should déclare the contract of In- 
dorsement void, and, consequently, that no right of action passed to the 
bank on the note transferred as collatéral seeurity, an addltional i)enalty 
would thus be added beyond those imposed by the law itself. 'On what priii- 
clple could this court add another to the penalties declared by the law itself V 
De Wolf V. Johnson, 10 Wheat. 367 [6 I.. Ed. 34.3J ; Farmers' & Mechanlcs' 
National Bank v. Dearing, 91 U. S. 29 [23 L. Ed. 196]; Bamet v. National 
Bank, 98 U. S. 555 [25 L. Ed. 212]." 

In De Wolf v. Johnson, supra, the transaction originated on a con- 
tract of loan made in Rhode Island by De Wolf to Prentiss, the pay- 
ment of which was secured by a mortgage on lands in Kentucky. The 
question arose whether the contract was void under the usury laws of 
either state. The laws of Rhode Island, where the contract was made, 
prescribed a penalty and forfeiture of certain amounts in such cases, 
but the laws of Kentucky made usurious contracts void. The court 
held that this contract was governed by the laws of Rhode Island, and 
that no other penalty or forfeiture could be imposed, and that the con- 
tract could not be held void under the statute of Kentucky. The court 
said : 

"The law of Rhode I.sland certalnly forbids the contract of loan for a 
greater interest than 6 per œnt., and so far no coui't would lend its aid to 
recover such interest. But the law goes no fui-ther : it does not forbid the» 
contract of loan, uor preclude the recovery of the principal, under any cir- 
cumstauces. The sanctions of that law are the loss of the interest, and a 
penalty to the amount of the whole interest, and one-thlrd of the principal, 
if sued for within a year. On what principle could this court add another 
to the penalties declared by the law itself ï" 

The court was not dealing with a case where the law of the same 
state by some other statute made it a crime and imposed a fine and 
punishment, one or both, for the act of contracting for usury, but was 
considering a case where the laws of one state, that where the con- 
tract was made, prescribed a certain penalty, and the laws of another, 
where the property was situated, prescribed another. In Farmers' 
National, etc., Bank v. Dearing, 91 U. S. 29, 35, 23 L. Ed. 196, the 
court was considering the forfeiture declared by the thirtieth section 
of Act June 3, 1864, c. 106, 13 Stat. 99 (Comp. St. §§ 9758, 9759), 
and the eiïect, if any, of a state statute on the same subject, and the 
court held (91 U. S. page 35, 23 L. Ed. 196) : 

"Where a statute créâtes a new offense and denouncés the penalty, or gives 
a new right and déclares the reme<ly, the pimishment or the remedy ean be 
only that which the stiitnte prescribes" — citlng Stafford v. Ingersol, 3 Hill 
(N. Y.) 38; and First National Bank of Whitehall v. Lamb, 57 Barb. (N. Y.) 
429. 

But this is not a holding or a déclaration that, if there be a gênerai 
statute of the United States declaring that ail property brought into 
the United States contrary to law, and ail instrumentalities used in 
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bringing such property in, shall be forfeited, and by a new statute of 
the United States the bringing in of certain property not before ex- 
cluded is prohibited, and the act of so bringing in is made a crime pun- 
ishable by fine or imprisonment, that the merchandise or property and 
such instrumentahties so used may not be forfeited under the provi- 
sions of such former gênerai statute. The forfeiture is no part of 
the punishment for the illégal act as we hâve seen. Origet v. United 
States, 125 U. S. 240, 8 Sup. Ct. 846, 31 L. Ed. 743. 

The act ofïended against, that of August 10, 1917, bringing distilled 
spirits into the United States, is not a customs law or a revenue law, 
as the merchandise is not dutiable, and the United States has no inter- 
est in such distilled spirits, except it be to keep them out of the Unit- 
ed States. See Boyd v. United States, 116 U. S. 616, 624, 6 Sup. Ct. 
524, 529 (29 h. Ed. 746), where the court said : 

"Iii the case of stolen goods, tlie owiiei" from whom they were stolen is eu- 
tltled to their possession ; and in tlie case of excisable or dutiable articles, 
tlie government has an interest in them for the payment of the duties there- 
on, and until such duties are paid has a right to keep tliem under observation, 
or to pursue and drag them from concealmeut." 

The right of the United States to seize and forfeit the distilled spirits 
is because they are brought in in violation of law, and the right, if it 
exists, to seize and forfeit the instrumentahties used by the wrongdoer 
in bringing in such merchandise contrary to law must be based on the 
fact they are used in the commission of an offense against the United 
States. If the offense has not been committed, then there can be no 
right of seizure or of forfeiture. In the Boyd Case, supra, 116 U. S. 
at page 633, 634, 6 Sup. Ct. 534, 29 L. Ed. 746, the court also says : 

"We are also clearly of opinion that proceedlngs instituted for the purpose 
of declaring tlie forfeiture of a man's property by reason of offenses commit- 
ted by him, thougli they may be civil in forni, are in their nature criminal. 
* * » Thèse are the penaltles affixed to the criminal acts ; the forfeiture 
sought by thls suit beiug one of them. * * * The information, thougli 
technically a civil proceeding, is in substance and effect a criminal one." 

And this is again held in Stone v. United States, 167 U. S. 178, 187, 
17 Sup. Ct. 778, 42 U. Ed. 127, and in the Stone Case United States 
V. McKee, 4 Dill. 128, Fed. Cas. No. 15,688, supra, is again referred to 
with apparent approval. In the cases of offending against the act of 
August 10, 1917, no revenue is to be collected, and the offense of bring- 
ing in the distilled spirits is made a crime, and the act itself denounccs 
the penalty. liaving been indicted and fined or imprisoned, one or 
both, the défendant has answered to the offense, and the proceeding, 
in its nature criminal, to take the property, especially the instrumentah- 
ties used, is a proceeding not against such property alone, but against 
the offender, and an attempt to take and forfeit his property, not be- 
cause the United States has any interest in it, but for the alleged rea- 
son he used it as an instrumentality in the commission of the crime, 
and as to the spirits themselves it is a taking and a forfeiture to the 
United States because of their being in the United States contrary to 
law. In the Boyd Case, supra, the court (116 U. S. at page 637, 6 
Sup. Ct. 524, 29 U. Ed. 746) holds, in effect, that a proceeding in rem 
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for the forfeiture of property is not one against the property alone, 
but against the owner also. 

I am of the opinion that a distinction must be made between the 
right of the United States to seize and forfeit the distilled spirits 
brought into the United States contrary to the act of August 10, 1917, 
and its alleged right to seize and forfeit the instrumentalities used in 
efïecting such violation. It is settled that the United States may say 
that Chinese laborers may not come or be brought into the United 
States. Such Chinese persons, not citizens, may be seized, if they do 
come, and dcjjorted. 'i'he United States bas, it seems to me, an equal 
right to say that distilled spirits shall not come or be brought into the 
United States. If brought in, they are hère contrary to law, and may 
be seized and disposed of. It cannot be that, if the one who brings 
them in is indicted and fined or imprisoned, he may retain as his own 
in the United States such distilled spirits. Such punishment cannot 
bave the eftect to legalize the présence of such spirits in the hands of 
the wrongdoer in the United States. It is not an added punishment to 
seize and condemn them. But this has no application to the instrumen- 
talities used by a citizen of the United States and owned by him in so 
bringing in such spirits. Thèse are not in the United States contrary 
to law. There is no law forbidding their présence in the United States. 
The gênerai statute referred to provides for their seizure and forfei- 
ture only. If forfeited, it must be by virtue of some statute; and, if 
taken froni the wrongdoer, who is the owner, it must be for the rea- 
son he used them in the commission of an offense, and, as such instru- 
mentalities are not seized for the collection of some sum due to the 
United States, and for the reason it has an interest in them, it vv'oukl 
seem the seizure must be in the nature of the enforcement of an added 
punishment for the offense, as the proccedings in rem to enforce the 
forfeiture are criminal in their nature as we bave seen. Such seizure 
and forfeiture is clcarly in the nature of an added penalty for the com- 
mission of the offense. 

I am of the opinion, while the authorities are conflicting, that when 
a défendant has bcen indicted, convicted, and punished by a court of 
compétent jurisdiction, pursuant to the provisions of section 15, c. 53, 
Act Aug. 10, 1917 rsee, also, section 301, c. 63, Act Oct. 3, 1917, title 
3, 40 Stat. 308 [Comp. St. 1918, § 8739b] War Tax on Beverages), 
for bringing distilled s])irits into the United States, he cannot be pro- 
ceeded against by proccedings in rem for the forfeiture of his vehicles 
used in bringing in such spirits, inasmuch as the statute is new, de- 
nounces the penalty and punishment for the offense to be imposed, and 
makes no référence to any forfeiture of such property, or to any other 
or prior statute. 

As to the distilled spirits brought in contrary to law, I am of. the 
opinion they are unlawfully in the United States, and may be seized 
and disposed of by forfeiture or otherwise, and that such seizure and 
forfeiture is not the imposition of a double or added punishment. 
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HERCULES POWDER CO. Y. NEWTON, Commissioner of Patents. 
(District Court, S. D. New York. December IT, 1918.) 

1. Tbade-Marks and Tbade-Names tg=>3(4) — Registbation — Descriptive 

WORDS — -"iNFAIilBLE." 

The Word "infalllble," as applled to sniokeless powder, is descriptive, 
conveying the idea that tlie powder will always do its worlc, aud so Is 
not the proper subject-matter for a registered trade-mark. 

2. Courts iS=396(1) — District Court — -Weiqut of Décisions or District of 

CoLUMBiA Court of Appeals. 

Before District Court will arrive at conclusion wlth respect to whether 
name "Infalllble," as applled to smokeless powder, is descriptive, and 
not resisterable. at varlanee with conclusion of (.ourt of Appeals of Dis- 
trict of Columbla upon the same matter. it should be clearly convinetnl 
that sucli conclusion was wrong (following Gold v. Newton, 254 Fed. 824, 
C. C. A. ). 

In Equity. Suit by the Hercules Powder Company against James 
T. Newton, as Commissioner of Patents. Bill dismissed. 

Edwin J. Prindle, of New York City, for plaintiff. 
Francis G. Caffey, U. S. Atty., of New York City, and Robert F. 
Whitehead, of Washington, D. C, for défendant. 

MiAYER, District Judge. The suit is brought under the provisions 
of section 4915 of the United States Revised Statutes (Comp. St. 1916, 
§ 9460) ; the Commissioner of Patents having consented that jurisdic- 
tion he entertained by this court. 

Plaintiff seeks to require the Commissioner of Patents to register 
as a trade-mark for smokeless powder, the word "infallible." Regis- 
tration of this mark was refused by the examiner of trade-marks in 
the Patent Office and by the Commissioner of Patents, and, on appeal 
to the Court of Appeals of the District of Columbia, the décision of 
the Commissioner of Patents was affirmed. Both the Commissioner 
of Patents and the Court of Appeals of the District of Columbia ex- 
amined the subject-matter with great care and placed their respective 
décisions substantially upon the same ground. 

[1] One question is whether "infallible," when used in connection 
with smokeless powder, is descriptive. On this point the Commissioner 
of Patents said, in part : 

" 'Infallible' is certainly descriptive of tliese qualltles. It Is true this 
word does not exhaustlvely deseribe thein ; one word can seldom perforin this 
function, but it is a word that will be useful in deseriblng just the qualities 
that applicant says sporting powder should possess." 

The Court of Appeals of the District of Columbia, in the same con- 
nection, held : 

"Tlie word 'infallible' Implies something that never fails and that Is 
certain of opération, imcapable of error, and free froni uncertainty or lia- 
blllty to fallure." 

The argument of counsel for the plaintiff is, lîrst, that nothing can 
be said to be infallible, and, secondly, that the word "infallible," when 

^r:::>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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used in connection with smokeless powder, cannot be said to be de- 
scriptive. Tliis word, when thiis used, seems to me to convey the idea 
that the smokeless powder will invariably do its work, or, putting the 
thought in another way, that it can be used with certainty for the pur- 
pose for which it is desired. 

[2] Counsel on both sides hâve analyzed with care many décisions of 
the Patent Office and of the courts, deaHng with this subject of de- 
scriptive words. Counsel for plaintiff has called attention to some 
décisions of the Patent Office in respect of the word "infallible," which 
were not called to the attention of the Court of Appeals of the District 
of Columbia. Thèse prior décisions of the Patent Office must be re- 
garded as disposed of, so far as this case is concerned, by the décision 
of the District of Columbia Court of Appeals. 

It will not be useful to analyze at length the effect of the many dé- 
cisions which deal with this question of descriptive words. It certainly 
can be stated that, at best, the question is debatable, and the most fa- 
vorable position in which the plaintiff can be put is that another court 
(i. e., this court) might hold differently from the Court of Appeals of 
the District of Columbia. I am of opinion that that court was right 
in its conclusion, but, in any event, before this court would arrive at 
a différent conclusion, it would be necessary that this court should be 
clearly convinced that the conclusion of the Court of Appeals of the 
District of Columbia was wrong. Indeed, it might well be contended 
that what I hâve just stated does not go as far as did our Circuit Court 
of Appeals recently in Gold et al. v. Newton, 254 Fed. 824, — C. C. 
A. . In respect of the argument that the word "infallible," in con- 
nection with plaintiff's smokeless powder, has acquired a secondary 
meaning, it is sufficient to refer to Élgin National Watch Co. v. Illinois 
WatchCase Co., 179 U. S. 665, 21 Sup. Ct. 270, 45 L. Ed. 365. 

I quite agrée with the contention of counsel for the défendant that 
what plaintiff asks in the case at bar is, in effect, to modify the statute, 
so as to make the "ten-year" period, not that next preceding the pas- 
sage of the act of 1905 (Act Feb. 20, 1905, c. 592, 33 Stat. 724 [Comp. 
St. 1916, § 9485 et seq.]), but such a period as would cover plaintiff's 
use of the mark. 

For the reasons thus briefly outlined, it follows that the bill must be 
dismissed. 



EGNER v. PARSHELSKY BROS., Inc. 

In re FOOTE. 

(District Court, E. D. New York. June 13, 1918.) 

BANKRurTCY i®=>303(3) — Peefeeence — Knowledge of Insolvenct — Evi- 
dence. 

A défendant held, on conflleting évidence, to liave had knowledse that 
a bankruiit was insolvent at the tlnie it took baek property previously 
sold to hlni, whlcli rendered the transaction a préférence. 

In Equity. Suit by Henry Egner, trustée in bankruptcy of George 
P. Foote, against Parshelsky Bros., Incorporated. Decree for com- 
plainant. 

<g=For otlier cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Hastings & Gleason, of New York City, for plaintiff. 

H. S. and C. G. Bachrach, of Brooklyn, N. Y., for défendant. 

GARVIN, District Judge. This is an action in equity, brought by 
a trustée in hankruptcy to set aside a transfer of shingles and build- 
ing material by George P. Foote, of whom plaintiff is trustée in bank- 
ruptcy, to Parshelsky Bros., a corporation, défendant. 

No question of law is involved. The court must décide whether 
the défendant knew or had reasonable cause to believe that Foote was 
insolvent at the time that the transfer was made. If this question is 
determined in favor of the plaintiff, the court must détermine from 
the évidence the value of the goods transferred. The plaintiff produced 
Isaac Parshelsky, an officer of the défendant, who testified, among 
other things, that he had taken back the goods with the consent of 
the bankrupt. James French, an employé of the expressman who took 
the goods to the railroad station, testified that there were over 400 
bundles of shingles and some trim. The évidence indicates that $1 
per bundle was the fair market value of the shingles. Parshelsky tes- 
tified that other articles to the extent of $22 were also taken. The 
bankrupt, who was to some extent corroborated by bis wife, testified 
that he stated to Parshelsky that he was going into bankruptcy bef ore 
the pétition was filed. 

The défense called Isaac Parshelsky, who testified that Foote had 
never mentioned hankruptcy, and that he supposed he was perfectly 
solvent when he took back the articles in question ; that he took them, 
indeed, at Foote's request. The défense offered also the testimony of 
one Blumenthal, an employé of the défendant. This testimony had 
been taken de bene esse. 

I bave concluded to give judgment in favor of the plaintiff. It is 
quite true that the défense offers the testimony of two witnesses who 
positively contradict the testimony given by plaintiff with respect to 
knowledge of insolvency. I observed carefully the varions witnesses 
who appeared and their manner of giving their testimony. 

Personal observation is sometimes of great assistance in determin- 
ing whether or not a witness is telling the truth. There are some 
things that enter into the attitude of a witness as he testifies, and which 
hâve a pronounced bearing on the testimony he gives, which do not 
appear at ail in the written transcript of the record of the proceedings. 

The witness Foote irnpressed me as one who was telling the truth, 
and it is my conclusion that the défendant actually knew of the finan- 
cial condition of the bankrupt at the time of the transfer. 

A decree will be entered against the défendant, ordering and ad- 
judging that the défendant deliver to the plaintiff the shingles and 
building material obtained from the bankrupt, and that in default of 
such delivery the défendant be ordered to pay to the plaintiff the value 
thereof, $422. 
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ELLEN V. JOHNSON. 

(District Court, B. D. New York. May 28, 1918.) 

Habeas Corpus <s=3l6 — Action of Diîaft Boaed — Eeview by Courts. 

Where a local draft board, upon the facts stated in a registrant's ques- 
tionuaire, fouiid liini subjeet to service and gave tiim a classification, 
■\vhich was affirined by tbe district board, a court cannot on babeas corpus 
review its action in refusing to reopen tlie case. 

Habeas Corpus. Pétition on behalf of Abraham Ellen for writ 
directed to Evan M. Johnson, Commander of the National Army at 
Camp Upton, N. Y. Writ denied. 

Russell, Gilroy & Schchr, of New York City, for plaintifï. 

Melville J. France, U. S. Atty., of Brooklyn, N. Y., for défendant. 

GARVIN, District Judge. An application has been made by Mor- 
ris Ellen, based upon a verified pétition, for a writ of habeas corpus, 
directed to the United States army officer in charge of the military 
cantonment at Camp Upton, N. Y., and to each and ail of his deputies, 
requiring him and them to bring and bave Abraham Ellen, the son 
of the applicant, before this court, upon the ground that he is unlaw- 
fuUy deprived of his liberty. The pétition presented by the applicant 
shows that Abraham Ellen registered, and that in the first draft he 
received a discharge as an alien ; that when the second draft came on 
the registrant duly filled out his questionnaire, and claimed exemp- 
tion as an alien; that on said questionnaire, without suffîcient évi- 
dence and irregularly, the local board declared the registrant eli- 
gible under class 1. The pétition sets forth further, on information 
and belief, that the report of the local board on the questionnaire 
shows that the local board had no évidence before it to justify its 
findings, and that it had the évidence iDcfore it to show that the reg- 
istrant was an alien. The pétition further sets forth that the regis- 
trant came to this country on March 6, 1916, is a native of Russia, 
and has never taken out his first papers, and therefore is an alien. 

The answering affidavit shows : That the registrant filed his ques- 
tionnaire with local board and made the foUowing answer to question 
8: "O. 8. Has either of your parents been naturalized in the United 
States? A. Yes." That the minute of the local board on said claim 
for def erred classification was as f ollows : "The local board clas- 
sifies the registrant as shown on the cover sheet hereof (1-A) be- 
cause it finds that his parent liad been naturalized." That an appeal 
was taken to the district board of the city, which unanimously classi- 
fied the registrant in 1-A, because it found that the registrant had 
failed to establish his claim to exemption on the ground of alienship. 
That thereafter the registrant filed an afiidavit, in which he set forth 
that his father was not a citizen, and that his father had not declared 
his intention of becoming a citizen until some time after the regis- 
trant had become 21 years of âge. He therefore requested that his 
case be opened, and that he be allowed to establish the claim of alien- 

^;:3Foi other cases see same topic & KBY-NUMBER ia ail Key-Numbered Digests & Indexes 
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ship, and produce before the board his father and mother, neither of 
whom, according to his daim, are citizens of the United States. He 
further presented an afïidavit, made by his father, in which applicant 
under oath stated that he had received his final papers on June 7, 
1917, but that the registrant was 23 years of âge, and therefore was 
not a minor at the time of this naturalization. The local board de- 
clined to open the case. 

No such situation is hère presented as justifies interférence by the 
court. The case is not brought within the rule of Angélus v. Sullivan, 
246 Fed. 54, at page 67, 158 C. C. A. 280, at page 293 : 

"The civil courts can afford relief from orders niade by such boards in 
any case where it is shown tliat their proceedings hâve been without or in 
excess of their jurisdiction, or hâve been so manifestly unfalr as to prevent a 
fair investigation, or that there has been a mnuifest abuse of the discrétion 
with whleh they are invested under the act." 

It is clear that the local board found as a f act, after taking the proof 
offered by the registrant, that he was not entitled to the def erred class. 
The application for a writ of habeas corpus is denied. 



In re FRANKLIN BREWIXG CO. 

(District Court, B. D. New York. June 17, 1918.) 

Bankkdptcy ®=>305 — Judgment "S=>691 — Persons Bound — Bondholdehs 
Representbd by Mortgage Trustée. 

Holders of bonds of a coriioration seenred by trust mortgage are bound 
by the deeree in a suit in tlie bankruptey court by trustées in bankruptcy 
of the corporation against tlie mortgage trustée adjudging the bonds 
vold, and such court has power to enforee the deeree by requiring their 
surrender. 

In Bankruptcy. In the matter of Franklin Brewing Company, 
bankrupt. On motion by trustées for order directing surrender of 
bonds of bankrupt. Motion granted. 

See, also, 252 Fed. 324. 

Samuel Evans Maires, of Brooklyn, N. Y., for petitioners. 
Henry F. Cochrane, of Brooklyn, N. Y., for respondents. 

GARVIN, District Judge. This is a motion made by the trustées 
in bankruptcy of the Franklin Brewing Company, bankrupt, for an 
order directing Henry Doscher, John Doscher, Charles Étoscher,) 
Gesine Engel, Mathilda C. Behre, Caroline Candidus, and the Peo- 
ple's Trust Company to forthwith surrender up and deliver to the 
trustées 450 alleged coupon bonds made, issued, transferred, and 
delivered to the several persons mentioned. Thèse bonds were se- 
cured by a trust mortgage made by the bankrupt to the People's Trust 
Company as trustée for thèse bondholders. After the adjudication 
herein the trustées in bankruptcy brought an action against the Peo- 
ple's Trust Company, asking that this mortgage be set aside and 
canceled on the ground that it was illégal, invalid, and void. Where- 

<g=3Por other cases see same topic & KBY-NUMBïïR in ail Key-Numbered Digests & Indexes 
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upon a decree was made by this court in the said suit in favor of the 
trustées and against the People's Trust Company, decreeing that the 
said bonds were illégal, invalid, and void as against the trustées in 
bankruptcy. This decree has been affirmed by the Circuit Court of 
Appeals. The holders of the bonds, having been represented by the 
trustées of the mortgage issued to secure the bonds, are bound by 
the decree. Beals v. Illinois Railroad Co., 133 U. S. 290, 295, 10 
Sup. Ct. 314, 33 L. Ed. 608; Richter v. Jérôme, 123 U. S. 233, 246, 
8 Sup. Ct. 106, 31 h. Ed. 132; Shaw v. Railroad Co., 100 U. S. 605, 
611, 25 L. Ed. 757; Kerrison, Assignée, v. Stewart, 93 U. S. 155, 
160, 23 L. Ed. 843. 

The décision of the court in the suit setting aside the mortgage con- 
tains the following words : 

"At the time this mortgiige was executed neither the People's Trust Comr 
pany nor any other persoii or pei'sons paitl to the Franklin Brewing Company 
any cash money for the mortgage ; nor dld any person or persons pay any 
money, furnish any labor, or give property to that corporation for either the 
mortgage or bonds in question." 

Section 55 of the New York Stock Corporation Eaw (Consol. Laws, 
c. 59) reads : 

"Considcrution for Issue of Stock and Bonds. — No corporation shall issue 
either stock or bonds except for money, labor done or property aetually re- 
ceived for the use and lawful purposes of such corporation." 

Thèse alleged bonds, therefore, are void, and I am of the opinion 
that this court has the power to enforce the effect of the décision in 
the action to set aside the mortgage. 

Charles Doscher submits an affidavit in which he allèges on infor- 
mation and belief that the bonds may be necessary as évidence in any 
controversy arising between the legatees of Claus Doscher and the 
executors thereof. An order, therefore, may be entered, directing 
Henry Doscher, John Doscher, Charles Doscher, Gesine Engel, Ma- 
thilda C. Behre, Caroline Candidus, and the People's Trust Company 
to forthwith surrender up and deliver to Louis Karasik, Christopher 
L. Meyerdirks, and Thomas W. Maires, as trustées in bankruptcy of 
the Franklin Brewing Company, ail of the 450 alleged coupon bonds 
made, issued, and delivered to the said persons, which were secured by 
the said mortgage of $450,000. 

This order will contain a provision requiring the said trustées, 
upon canceling the said bonds, to retain them in their possession, 
50 that they may be available in any litigation between the legatees 
of Claus Doscher and the executors thereof, as évidence. 
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Ex parte TINKOFF. 

(District Court, D. Massachusetts. Jaiiuary 2, 1919.) 

No. 1602. 

1. Abmy and Navy ©:=>20 — Sélective Service Act — Exemptions. 

Where petitioner was admitteilly withln tlie class of persoiis liable for 
service under the Sélective Service Act, lie was witliln tlie jurisdiction 
of tlie draft boards, and liis induction into the anny was iiot void, even 
tliough liis claim for exemption on account of the dependency of his 
wife was impropcrly denied. 

2. Aemy and Navy <©=>44(2) — Offenses — Discipi.ike — Pebsons Subject. 

Where petitioner, adniittedly liable for service under the Sélective Serv- 
ice Act, \\as Inductod into service, his claim for exemption being impropcr- 
ly denied, he is subject to punishment for violation of anny discipline. 

At Law. In the matter of the pétition of Paysoff Tinkoff for a 
writ of habeas corpus. Pétition dismissed. 

The United States Attomey, for the United States. 
Défendant, pro se. 

MORTOK, District Judge. [1] The petitioner was admittedly 
within the class of persons liable for service under the Sélective Serv- 
ice Act (Act May 18, 1917, c. 15, 40 Stat. 76). He was therefore 
within the jurisdiction of the draft boards. His only complaint is 
that he was not granted exemption because of the dependency of his 
wife on liim for support. His claim therefor was heard and denied 
by the draft tribunals. He reported for service and was inducted into 
the Army in January, 1918. While in the Arniy he absented himself 
without leave and is now held by the Army authorities upon that 
charge. 

[2] His induction into the Army was not void — although, if illégal, 
it might be set aside on proper proceedings. While in the Army the 
petitioner was bound to obey orders and observe its discipline. Nei- 
ther his claim that he had been wrongfully held for service, nor his 
proceedings in the law courts, relieved him of that obligation, nor 
from the liability to punishmicnt for disregarding it. The case is cov- 
ered by In re Romano (Dist. Ct. Mass. January 10, 1918) 251 Fed. 
762. 

Pétition dismissed without préjudice to petitioner's right to file an- 
other pétition. 

(g::;3For other cases see same topio & Kïïy-NUMBBR in ail Key-Numbered Digests & Indexes 
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THE RINDJANI. 

ADAM et al. v. (iUIEP et al. 

(Circuit Court of Appeals, Ninth Circuit. January 6, 1919.) 

No. 312S. 

Treaties <S=>11 — PROVISI0^'s — .Iurisdiction — Claims of Foreiqn Seamen. 

Umler Convention between IJuited States and the Netlierlands May 2IÎ, 
1878, art. Il, in-oviding tluit tlie coiisular authorltles o£ (acli nation shall 
liave cliarse of controversies betwcen masters and crews of vessels of 
tlieir l'espective countrics "to tlie exclusion of ail local autlioritles," a 
court of admiralty of Ihe United States, wlnle siven jurisdiction of sults 
for wages by Rev. St. § 45.'ÎO, as aniendod by Seamen's Act Mareh 4, 1915, 
§ 4 (Comp. St. § S.'',22), is without .iurlsdiction of daims of Dutcb. seamen, 
wlio had left a Dutcli vessel, for cost of transportation to Holland. 

Appeal from the District Court of thc United States for the First 
Division of the Northern District of CaHfornia; Frank H. Rudl<in, 
Judge. 

Suit in admiralty by Cornélius Griep and others against the Dutch 
steamship Rindjani; William Adam, master, claimant. Decree for 
libelants, and claimant and others appeal. Modified. 

The libelants and intervcning libelants, 17 in ninnber, sliipplng in Holland 
on tbe Dutcli steanisbip Rindjani, filed their lilx'l for wae;es, alleglng that 
undor shipping articles si.snod at Rotterdam January 12, 1917, tbey sbipped 
for a voyage to Batavia and return to Holland; that aller sailing to Batavia, 
the master, in breach of tb.e contracv and without their consent, proceeded to 
San Francisco, whcre tbej- demand<>d to bc paid ofC and furnished witli trans- 
portation Itack to Rotterdam, wbich demaiid being refusod they demanded 
pnynie]it for one-balf llieir then earned wases sinee the commencement of 
the voyage ; and Ibat in conséquence <>f the refusai of both demands they as 
matror of la\v bccamo entitlcd to tb.e i)ayment of ail of their earned wages. 
lOacli aslied for an award specilically i-overing the wases claimed, and pray- 
cd for the issua.nco of a monilion, etc., •■uid for a decree for tbe payment of 
the allegod Avagcs due. witli interest and costs, and that tlie ship be condenuied 
and sold to i)ay the sanie, and that the respective libelants hâve sucb other 
and furtlier relief as they were cjilitled to reçoive, iiuluding the snrven.der ot 
passports, "and Ihe issuing of proiior certilicates of dischargo to each of said 
li!)elanfs, and transporjation to said Rotterdam, or the e<]uiv,alcnt tl)ereof." 

Tlie intcriocutory decree adjudged both the libelants and inten-eirin.g libel- 
ants entitlcd to recover tlie balance of wa.ges due tlicni, as fixed liy the 
shipping arljcl(;S. "together wltli wages during the period necessarily em- 
ploycd in i-eturning to the Netlierlands, and the cost of transportation thither" 
— tbe ra,se being rcferred to a coramissioner to make the necessary computa- 
tions fioin the then record and sucb furtber proofs as might be taken to en- 
ablo liitn to ascertain the resi)ective amounts. 

T'iie proctor for the libelants baving, by stipulation, waived ail claims for 
wagcs accruing subse(juent to the tiling of tlio respective libels, the coramis- 
sioner found that 9 of the libelants had been overpaid in tbe aggregatc 
aniount of Ç02.00, and that the aggregate amount of wages still due 7 of the 
reinaining libelants was -fSO.lS, and that the amount of the cost for trans- 
liortation of rhe 17 mon frf)m San Francisco to Rotterdam was ^1-59.50 each. 
The anionnt of wages claimed by ail of the libelants aggregated $1,040.20. 
The judgraent in favor of the libelants was in the aggregate amount of ^2,7a8.- 
3,5, made up of the award of .$2,711.50 representing the équivalent of the 
cost of their transportation froni San Francisco to Rotterdam, and $26.85, 

<g=>Foi' other cases see samo topjc & KKY-NtTMBER in ail Key-Numbered Digests & Indexes 
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the aggregate amount of the unpaid wages, being the différence between the 
amount of tlie wages unpaid and the overpaynients. 

E. B. McClanahan and S. H. Derby, both of San Francisco, Cal., 
for appellants. 

F. R. Wall, of San Francisco, Cal., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges, 

ROSS, Circuit Judge (after stating the facts as above). It is undis- 
puted that the court below had jurisdiction over the claims of the 
lihelants respecting their wages by virtue of the last proviso of sec- 
tion 4530 of the Revised Statutes, as amended by the Seamen's Act of 
March 4, 1915 (38 Stat. pt. 1, p. 1165 [Comp. St. § 8322]), which pro- 
viso reads : 

"Tliat tliis section sliall apply to seamen on foreign vessels wliile in harbors 
of the United States, and tlie courts of the United States sliall be open to 
•such seamen for its enforeenient." 

It is strenuously contended, however, for the appellants, that as 
regards the claim for the transportation of the libelants from San 
Francisco to Rotterdam, embracing $2,711.50 of the total amount of 
the judgment, the court was, in the first place, without jurisdiction, 
and that to that extent the judgment ghould be reversed, and the case 
remanded to the court below, with directions to dismiss ail of the li- 
hels in so far as they concern such transportation ; and secondly, that, 
even conceding jurisdiction in the court, the case shows that ail of 
the libelants secured other employment at San Francisco on other 
vessels shortly after leaving the Rindjani, and were, therefore, not 
entitled to transportation back to Rotterdam. 

The shipping articles in question provide for: 

"One voyage (or Journey) from Rotterdam to Java, and thenee to such 
other places as the master « * * shall décide, thenee to return to a 
port in the Netherlands." 

The case shows that at the time the articles were signed the voyage 
contemplated by ail concerned was from Rotterdam to Batavia and 
way places, and thenee back to the Netherlands. But before the ship 
arrived at Batavia, certain Dutch ships were torpedoed by German 
submarines, and upon reaching Batavia the master was instructed to 
go to San Francisco by way of Singapore, Hongkong, Nagasaki, Yoko- 
hama, and Honolulu, and from San Francisco back to Java. 

Respecting the question of jurisdiction, it appears that the contract 
was made in HoUand, was to be performed on a Dutch vessel, and 
that ail of the parties to the action are Dutch. Apart from the con- 
tention of the appellants that by the Dutch law the construction of 
the shipping articles is a matter over which the consul gênerai of the 
Netherlands is given exclusive jurisdiction, it is insisted that by treaty 
hetween this country and the Netherlands the décision of the questions 
arising under the contract was vested in the consul gênerai. If so, it 
is, of course, needless to inquire into the provisions of the Dutch law. 

In so far as the right of the libelants to transportation from San 
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Francisco to Rotterdam is concerned, it is based on their claim that 
the voyage to San Francisco constituted a clear breach of the contract 
of shipment which entitled them to discharge at the latter city. It is 
practically conceded that the first objection made by any of the libel- 
ants to that voyage occurred after the ship left Honolulu for San 
Francisco, and that after varions talks between the captain of the 
ship and the men it was agreed that the right of the question should 
be submitted to and determined by the consul gênerai of the Nether- 
lands at San Francisco when the ship should reach that port; and so 
it was. We extract f rom the testimony of that officer as follows : 

"Q. Will you now tell briefly of the meeting wliicli you liad at your office 
on that SaturUay mornlng between the crew and the ma.ster of the Kindjanl? 
* * * A. Well, at that meeting I followed the nsual procédure by statlng 
first to the captain and to the members of the erew that I dld not reprisent 
the owners, neither did I represent the captain nor the members of the crew, 
but that I aeted entirely in an impartial capacity, and if there was a dispute 
between the members of the crew and the captain, and they both desired to 
submit it to me, I would be willing to act as judge under the laws of tne 
Netherlands, to sit as judge and if possible adjust their différences, to which 
they ail agreed. 

"Q. What was then done or sald? * * * A. Well, I told the boys to 
take plenty of time and state ail their grievances and tell me why they de- 
sired to brealc their contract with the captain, and several spoke, sometlmes 
at the same time, and sometimes there were one or two who acted more or 
less by agreement as the spokesmen, and I inquired whether or not they had 
any cause for dissatisfaction on account of the food that was beliig furnished, 
and on account of the treatment received from the offlcers; but the boys de- 
clared themselves entirely satisfleti as to that, and then I also inquired 
whether or not they were dissatisfled with the wages they received, and they 
said, 'No,' they were not, they were satislled with the wages which they ob- 
tained, and then I inquired whether or not it was a fact that they desired tO' 
hâve American wages and were dissatisfled with Dutch wages. They said, 
'No;' on the contrary, they had l>een i)aid a great deal more than had been 
agreed upon, as présents or a bonus. Then I wanted to know under those 
circumstances why they wanted ta désert the ship. and they sald they were 
afraid, they were afraid of being torpedoed, and I asked them if that was 
the only cause and they said, 'Tes ;' and I remember then saying that it was 
almost unbelievable that HoUanders, who had been seafaring people for 
centuries back, would désert their flag while the English and French sailors 
took their chances on the places infestcd liy submarines, ^^'hile they were pur- 
posely placed on a safe run. But they stuck to their story and simply said 
they were afraid they would be torixïdoed on account of the ship carrying 
articles which Germany has declared contraband, and under those conditions 
they dld not care what was going to be paid or how it was going to be paid; 
they wanted to leave the ship. 

"Q. Wliat was the final resuit of that conférence? * * * A. Well, at 
that time the final resuit was that I told them, asr long as they had submitted 
their différences to the consul, that I could not accept that excuse for breaking 
their contract, and it was therefore my judgment that they were bound to 
stand by the ship and their captain. 

"Q. Do you Icnow whether, Mr. Torchiana, there was any subséquent action 
taken by thèse members of the Rindjani crew? A. Well, I know that after- 
wards the ship was libeled. 

"Q. Do you know whether they left the ship or not? A. Yes — Oh, yes; 
they left the ship against the décision I gave, and then the captain declared 
them deserters, and articles of désertion were made up and forwarded to the 
Netherlands' authority in the home eountry. 

"Q. Were those articles prepared in your office? A. Yes. 

"Q. Who forwarded them to the home government? "* ■• • A. They 
were forwarded through the consular mail to the Netherlands. 
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"Q. Hâve you a copy of tlie notiflcations o£ désertion or wliatever you call 
the document? A. I hâve a mémorandum, of tliat, tlie oltiœ memoi-andum. 
"Q. Is It a permanent record of your office? A. ïes." 

The convention hetween the United States and the Netherlands of 
May 23, 1878 (21 Stat. 662), provided in its article 11 as follows: 

"Consuls gênerai, vice consuls gênerai, consvils, vice consuls and consulnr 
agents sliall hâve charge of the internai order on board of the mercliant 
vessels of thelr nation, to the exclusion of ail local authorlties. They shall 
take cognizance of ail disputes and détermine ail différences which may hâve 
arisen at sea, or whleh may arise in port, hetween the captains, ofttcers, and 
crews, including dispntes conceming wages and the exécution of contracts 
reciproeally entered into. The courts or other authorlties of either country 
shall on no account interfère in such disputes unless such différences ou 
board ship be of a nature to disturb the public peace on shore or In port, or 
unless persons other than the offlcers and crew are parties thereto. 

"The consuls gênerai, vice consuls gênerai, consuls, vice consuls and eonsular 
agents shall he at liberty to go, either in person or by proxy, on board vessels 
of their nation admitted to entry, and to examine the offlcers and crews, to 
examine the ships' papers, to receive déclarations concerning their voyage, 
their destination and the incidents of the voyage; also to draw up manifests 
and lists of freight or other documents, to facilitate the entry and clearance 
of their vessels, and finally to acconipany the said offlcers or crews before 
the judicial or administrative authorlties of the country to asslst them as 
their interpréter» or agents." 

In its sixteenth article it provided that the convention should re- 
main in force for five 3'ears from the date of the exchange of ratifi- 
cations (July 31, 1879), and further provided that: 

"In case neither of the contracting parties shall hâve given notice twolvo 
months before the exi>iration of the sald peiiod, of its désire to terminale 
this convention, it shall romain in force for one ycar longer, and so on from 
year to year. untll the exinr-atlon of a year from the day ou which one of 
the parties shall liavo given such notice for its termination." 

So far as appears, that treaty had not been abrogated, but was in 
force, at the time the consul gênerai of the Netherlands passed upon 
the controversy hetween the présent libelants and the captain of the 
Rindjani, since no provision of the Seamen's Act of March 4, 1915, 
already referred to, has any bcaring on the point now under discussion. 

The provisions of article 11 of the convention, above set out, are 
in effect the same as those of article 10 of the treaty hetween the 
United States and the King of Prnssia of May 1, 1828 (8 Stat. 382), 
which was the subject of considération in The Elwine KrepHn, 9 
Blatchf. 438, Ked. Cas. No. 4,426, in vvdiich case it was held that that 
treaty required that the matter then in dispute — a matter of wages in 
that case — was one for the détermination of the eonsular officer, and 
that the United States courts had no jurisdiction of it. 

That ruling was followed by Jwdge Deady in the case of The Marie 
CD. C.) 49 Fed. 286, in the case'of The Burchard (D. C.) 42 Ped, 608, 
in The Welhaven (D. C.) 55 Fed. 80, and in other cases there cited. 

Our conclusion is that the court below had no jurisdiction over the 
question as to the right of the libelants to transportation from San 
Francisco to Rotterdam, and that it is therefore unnecessary to con- 
sider whether, if it had such jurisdiction, the libelants would be en- 
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titled to the cost thereof in view of their securing other employment 
on other vessels so soon after leaving the Rindjani. 

It resuhs that the case must he and is remanded to the court below, 
with directions to so modify the judgment as to deny the cost of trans- 
portation of any of the Hbelants or intervening libelants from San 
Francisco to Rotterdam, for lack of jurisdiction over that subject. 
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TULK V. SAME. 

(Circuit Court of Appeals, Eighth Circuit. December 4, 1918.) 

Nos. 507.'ï, 5074. 

1. IIabeas CoRrus ©=345(.3) — Feder,\i. Couets— .Tumsdiction. 

When a person is in custody under proeess of a state court for an al- 
lefro.d oil'cnse apainst tlie laws of tlie state, and It is clalined tliat lie is 
"heid in violation of tlie Constitution or of a law or treaty of the T'uited 
States, or for an act done or oniitted pursuant to a law of the Unired 
States, the fédéral courts, under Kev. St. §§ 751-75.3 (Comp. St. §§ 1270- 
12S1), hâve plenary jurisdiction to inquire into the cause of siich cou- 
finenient by mean.s of habeas corpus and to discharge tlie petitioner. 

2. Habeas Cokpcs fS=^lll{\) — Fédéral Cotjri — Dirciiarge. 

While the fédéral court or judse has the jurisdiction and power, under 
Eev. St. §§ 751-75;'> (Conip. St. §§ 3 2.j»-12Sl), to luquire into the cause of 
and to discharge ono confined under the proeess of a state court, who- 
clainis that he is held under the circTimstances above stated, the tinie 
and n)etliod of the exercise of that power are witliin the wise judiclal 
discretioti of th(^ court or judge, in view of the certainty or uncertainty 
with which tlie facts are established, hi view of the nature of the case, 
of whotlier it Involves an alleged violation of tlie Constitution or a con- 
finement for an act done in pursuance of a law of tlie United States, of 
whether it is a case of urgency, wliere a failure to discliarge the prisoner 
iminediately will or niay subsiantially deliiy the enforcement of the laws 
of the United States or seriously interfère with the opération of its gov- 
ernmcnt, or the administration of its affairs, or it is a case whicli really 
invohes only the (juestion whether the Issues presented sliall tiret be 
tried in the fédéral or in the state court. 

3. Habeas Corpus <&=345(4) — FrDEiîAii Cotj'rts — .TuRisnicTioN. 

If an ollicer or .soldier of the United States is in custody inider the 
proeess of a state court for an alleged offense against the laws of a 
state, for an act which he elaims was done by hini in his otîicial eapacity 
in pursuance of the laws of the United States, such as the shooting oT a 
person he was trying to arrest, and at the close of the hearlng under the 
writ of habeas corpus the facts are adinitted or clcarly proved, eithor 
tliat hls confinement is in violation of the Constitution or of a law or 
treaty of the United States and that the state court is without jurisdic- 
tion to try hini for the offense charged against him, or that he'had au- 
thority from the United States to arrest persons guilty of the offense 
for whose commission he was trying to make an arrest, that he had 
reusonable cause to belicve and dld honestly believe that the person lie 
sought was guilty of the ofiense for \^'hich he was trying to arrest him. 
that in attempting to make the arrest he acted within the scope of his 
authority and used no more force thun he honestly and reasouably be- 
lievod was necessary in order to make the arrest, and that the case is ono 
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of urgency, in whieh the delay of a trial by the Sîtate court will serlously 
Interfère witli the enforeement of the laws of the United States or the 
opération of its government, the court or judge may and sliould imme- 
diately discharge the prisoner without vvaiting for such a trial. 

But, if the case does not fall within one of the exceptional classes of 
cases above enumerated, the gênerai rule and settled practlee is for tne 
court or judge to refuse to interfère by writ of habeas corpus with the 
custody of the state court until after the trial of tbe prisoner in that 
court, although it hasi the power and jurisdlction to discharge earlier. 

4. Akrest iS=63(4) — Felony— Aerest Witiiotjt Warrant. 

While an otficer may arrest for a felony without warrant he may 
not so arrest arbitrarily, and it is Indispensable to a justifleation. of ar- 
rest of one actnally innocent, that the cireumstances were such that si per- 
son of ordlnary ability would bave believed that the party was gnilty. 

5. HABE.4.S Corpus <&=385(1) — Evidence. 

Where fédéral offlcers shot one of a party in attempting to arrest such 
persons In Osage county, 0kl., for suspected violation of laws relating 
to intoxicating liquor, évidence held, In habeas corpus proceedings in the 
fédéral court, to show that none of the party, in the présence of the 
officers, committed the offense of Introducing intoxicating llquor into the 
county. 

6. iNDiANS <S='38(5) — Introduction of Intoxicating Liquors. 

The prima facie presumption of the unlawful introduction of intoxicat- 
ing liquor into Indian Territory, etc., declared by Act May 18, 1916, § 1 
(Comp. St. § 4144a), may be rebntted by évidence to the eontrary. 

7. Habeas Corpus <S=>113(12) — Appeal— Presumption. 

It is a prima facie presumption of law that the flnding of the trial 
judge in habeas corpus proceedings, who heard and saw the witnesses, 
was correct. 

8. Arrest «©=68 — Force. 

Conceding that petltioners were authorij;f>d to arrest without warrant 
for Introducing intoxicating liquor into Oklahoma, that authority in- 
cludes the lawful power to use only such force as an ordlnarily prudent 
and intelligent person, with knowledge and in situation of arresting offl- 
cer, would hâve deemed necessary. 

9. Arrest <s=68 — Force— Extent. 

Wheie fédéral officers deslred to arrest several suspected of introducing 
intoxicating liquor into Oklahoma, helA that. If persons were known to 
live in viclnity, etc., offlcers were not warranted iu shooting Into automo- 
bile In which such persons were rldlng, and taking the risk of, and ac- 
tually killlng, one of the party. 

10. Habeas Corpus (S=>1H(1) — Discharge— Discrétion. 

In a proceetiing under Rev. St. §§ 751-753 (Comp. St. §§ 1279-1281), for 
habeas corpus to secure release of fédéral officiais, who killed one whom 
they were attempting to ai'rest on theory he and his companlons were 
guilty of Introducing intoxicating liquor into Osage county, Okl., held, 
that refusai to discharge such otitcers trom custody of state officiais, to 
which the.v had been committed for violation of state law, was not an 
abuse of discrétion. 

Appeal from the District Court of the United States for the West- 
ern District of Oklahoma ; John H. Cotteral, Judge. 

Pétitions by D. F. Castle and by Sam W. Tulk for writs of habeas 
corpus and for a discharge from the custody of Seth M. Lewis, Sher- 
iff of Osage County, Okl. From judgments dismissing and denying 
the pétitions, petitioners appeal. Afifirmed. 

<S=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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John A. Fain, U. S. Atty., of Lawton, Okl, and S. M. Rutherford, 
of Muskogee, Okl., for appellants. 

T. J. Leahy and Corbett Cornett, both of Pawhuska, Okl. (C. S. 
Macdonald, of Pawhuska, Okl., on the brief), for appellee. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

SANBORN, Circuit Judge. Thèse are appeals from judgments 
of Hon. John H. Cotteral, United States District Judge, that the péti- 
tions of D. F. Castle and Sam W. Tulk, for writs of habeas corpus and 
for a discharge from the custody of Seth M. Lewis, sheriiï of Osage 
county, Okl., be dismissed and denied. 

An information was filed in the district court of Osage county by 
the county attorney of that county, which charged that Castle, Tulk, 
and William Bryant, on April 25, 1917, shot and murdered Charles 
Mosier. Castle and Tulk had been arrested and arraigned, had plead- 
ed not guilty, and, in default of bonds of $5,000 each, fixed by the 
court, had been committed to the county jail in the custody of Lewis, 
the sheriiï of the county. Thereupon Castle and Tulk presented to 
Judge Cotteral pétitions for writs of habeas corpus, in which they 
alleged that they were on April 25, 1917, officers of the United States, 
duly authorized under the laws thereof to arrest persons for the of- 
fense of introducing whisky into Osage county, Okl., which was In- 
dian country; that on that day Charles Mosier, Henry Mays, Roy 
Tinker, and Charles Roberts were engaged in transporting whisky in 
an automobile in the présence and within the knowledge of the peti- 
tioners into Osage county, which was Indian country, in violation of 
the laws of the United States; that the petitioners in the discharge 
of their officiai duty endeavored to arrest thèse violators of the law ; 
that they called upon them to hait and to submit to arrest, but they 
refused and fled; that while they were fleeing the petitioners fired 
several shots from their guns at the departing automobile, to disable 
it, so that they could arrest its occupants; that they did not intend 
to shoot or injure Mosier; and that whatever acts they did were done 
in the discharge of their officiai duties as officers of the United States 
and by authority of its laws. Upon the filing of thèse pétitions Judge 
Cotteral issued orders upon the sherifï to show cause why writs of 
habeas corpus should not be issued, and why Castle and Tulk should 
not be discharged from his custody. The sherifï answered that he 
held them under a commitment issued by the district court of Osage 
county, Okl., which commanded him to confine them in the county jail 
under the charge of murdering Mosier, until they should be legally 
discharged therefrom. Upon the présentation of this response the 
cases went to final hearing, testimony that occupies 107 pages of 
the printed record was introduced, and the court dismissed the péti- 
tions and refused to discharge the petitioners upon the merits of 
their cases. 

[1] When a person is in custody under the process of a state court 
for an alleged ofifense against the laws of such state, and it is claimed 
(a) that he is in custody in violation of the Constitution, or of a 
law or treaty of the United States, or (b) for an act done or omit- 
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ted to be donc by him in pursuance of a law of the United States, 
the District Courts of the United States and the judges thereof hâve 
plenary jurisdiction to inquire into the cause of sucli confinement 
by means of the writ of habeas corpus, and to discharge the peti- 
tioner if his détention is in violation of the Constitution or of a law 
or treaty of the United States, or if he is in custody for an act donc 
or omitted to be donc in pursuance of a law of the United States. 
United States Revised Statutes, §§ 751, 752, 753 (2 United States 
Compiled Statutes 1916, §§ 1279, 1280, 1281); Ex parte Royall, 117 
U. S. 241, 248, 6 Sup. Ct. 734, 29 h. Ed. 868. 

[2] It does not follow, however, from the grant of this jurisdic- 
tion, that the duty is imposed upon the court or its judges to discharge 
the petitioner in every case immediately after the hearing, even if 
the court or the judge is of the opinion that the confinement is un- 
warranted. The injunction of the statute is to hear each case on the 
writ of habeas corpus summarily and thereupon "to dispose of the 
party as law and justice may require." This direction leaves to the 
wise judicial discrétion of the court, or judge, the time and mode in 
whicH the granted power shall be used. That discrétion should be 
so exercised "in the light of the relations existing, under our System 
of government, hetween the judicial tribunals of the Union and of 
the States, and in récognition of the fact that the public good re- 
quires that those relations be not disturbed by unnecessary conflict 
between courts equally bound to guard and protect rights secured 
by the Constitution" (117 U. S. 251, 6 Sup. Ct. 740, 29 U. Ed. 868), 
in the light in each case, of the nature of that case, whether it involves 
an alleged violation of the Constitution or a confinement for an act 
done in pursuance of a law of the United States, whether it is a case 
of urgency where a failure to discharge the petitioner immediately 
v/ill or may substantially delay the enforcement of the laws of the 
United States, or seriously interfère with the opération of its gov- 
ernment or the administration of its affairs, or a case which really 
involves only the question whether the issues presented shall be first 
tried in the fédéral court or in the state court, and in the light of the 
clea:rne3s and certainty with which the material facts are established, 
whether they are admitted or proved beyond doubt, or are involved 
in uncertainty and the subject of conflicting testimony which natur- 
ally invokes the verdict of the jury. 

[3 I If an officer or soldier of the United States is in custody un- 
der the process of a state court for an alleged offense against the laws 
of a state for an act which he daims was done by him in his officiai 
capacity, in pursuance of the laws of the United States, such as the 
shooting of the person he was trying to arrest, and at the close of the 
hearing under the writ of habeas corpus the facts are admitted or 
clearly proved (a) that his confinement is in violation of the Con- 
stitution or of a law or treaty of the United States, and that the 
state court is without jurisdiction to try him for the offense charged 
against him (Ex parte Siebold, 100 U. S. 371, 376, 25 L. Ed. 717; 
In re Neagle, 135 U. S. 1, 10 Sup. Ct. 658, 34 L. Ed. 55 ; In re Waite 
[D. C] 81 Fed. 359, 362, 371, 372; Campbell v. Waite, 88 Fed. 102, 
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107, 31 C. C. A. 403 : In re Loney, 134 U. S. 372, 10 Sup. Ct. 584, 
33 L. Ed. 949 ; In re Fair [C. C] 100 Fed. 149), or (b) that he had au- 
thority f rom the United States to arrest persons guilty of the offense 
for whose commission he was trying to make an arrest, that he had 
reasonable cause to believe and did honestly believe that the person 
he shot was guilty of the offense for which he was trj'ing to arrest 
him, that he acted in attempting to make the arrest within the scope 
of his authority and used no more force than he honestly and rea- 
sonably believed was necessary in order to make the arrest, and that 
the case is one of urgency in which the delay of a trial by the state 
court will seriously interfère with the enforcement of the laws of 
the United States or the opérations of its government, the court or 
judge may and should immediately discharge the petitioner without 
waiting for such trial (Ohlo v. Thomas, 173 U. S. 276, 283, 19 Sup. 
Ct. 453, 43 L. Ed. 699; United States v. Fuellhart [C. C] 106 Fed. 
911, 914; In re Laing [C. C] 127 Fed. 213, 217; United States v. 
Lipsett [D. C] 156 Fed. 65). The cases, however, which présent 
such facts, are exceptional, and the gênerai rule and settled practice 
of the courts and judges of the United States, in cases which do not 
fall within the classes just enumerated, is to so exercise their dis- 
crétion, in view of the délicate relation of the national and the 
state courts, as to refuse to interfère by writ of habeas corpus with 
the custody of the state court, at least until after the trial of the 
petitioner therein. Ex parte Royall, 117 U. S. 241, 251, 6 Sup. Ct. 
734, 29 E. Ed. 868; Drury v. Lewis, 200 U. S- 1, 6, 8, 26 Sup. Ct. 
229, 50 L. Ed. 343; In re Lincoln, 202 U. S. 178, 181, 182, 26 Sup. 
Ct. 602, 50 L- Ed. 984, and cases there cited. The judge below, after 
hearing the évidence in the cases in hand, was of the opinion that 
they fell under the gênerai rule, and in the exercise of his discrétion 
he refused to discharge the petitioners before their trial in the state 
court, and the question now presented is: Was his action erroneous 
or an abuse of his discrétion ? 

The only ground on which Castle and Tulk alleged in their péti- 
tions that they were entitled tô a discharge from the custody of the 
state court was that they were officers of the United States, who had 
the authority under its laws, and upon whom the duty was imposed 
thereby, to arrest persons introducing M^hisky into Osage county in 
their présence, that Mays, Tinker, and Roberts were such persons, 
that the petitioners tried to arrest them, that they fled in an auto- 
mobile, that it was necessary for the petitioners, in order to arrest 
the occupants of the automobile, to fire their guns at it, that they did 
80 for that purpose, with no intent to shoot or injure its occupants, 
and that ail their acts were donc in their officiai capacity, in pursu- 
ance of the laws of the United States. 

[4, 5] Conceding, without deciding, that the petitioners were author- 
ized under the laws of the United States to arrest without a warrant 
persons who upon reasonable grounds they honestly believed were 
committing in their présence the offense of introducing intoxicating 
liquors into Osage county, that they tried to arrest Mays, Tinker, 
and Roberts as such persons, that the latter fled, and that the peti- 
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tioners fired at the automobile in which they went to stop it, so that 
the petitioners could make the arrest, the burden was still upon them 
to prove, by at least a f air prépondérance of the testimony, three other 
facts, in order to entitle them to their discharge : First, that they 
had reasonable cause to beheve and honestly did beheve that Mays, 
Tinker, and Roberts were introducing intoxicating liquor into Osage 
county in their présence; second, that the petitioners honestly and 
with reason believed that, in order to arrest them therefor, it was 
necessary for the petitioners to fire their guns at the departing au- 
tomobile which held them, and to take the chance of shooting its 
occupants ; and, third, that the confinement the petitioners are suf- 
fering and will be likely to endure while their cases proceed to trial 
and disposition in the state courts will so seriously interfère with the 
enforcement of the laws of the United States or with the opérations 
of its government that thèse are cases of emergency or urgency, which 
justify and require a departure f rom the gênerai rule and a discharge 
of the petitioners before their trials in the state court. 

Henry Mays was a livery driver, who lived at Pawhuska, in Osage 
county, with his wif e and two children, owned his automobile, and 
carried passengers for hire. He had lived in Pawhuska for many 
years. Tinker was a young man 24 years old, who had lived in 
Pawhuska ail his life, and was on April 25, 1917, a soldier. Mosier 
was a young soldier, who had lived in Pawhuska many years. Rob- 
erts was a young soldier. About 2 o'clock in the afternoon of the day 
of Mosier's death, he hired Mays to take himself, Tinker, and Rob- 
erts into the country. After they had been seated in the automobile, 
Mosier asked Mays to drive them to Charles Johnson's place, which 
was in Osage county, about nine miles east of Pawhuska. Mays 
did so. There Mosier and Tinker bought three quarts of whisky, 
and returned to the car, and Mays, Mosier, Tinker, and Roberts 
started therein back to Pawhuska. When they were about five miles 
east of their homes, they passed Lewis, the sherifï, and his car, which 
was on the road, and Castle, Tulk, and Bryant, who fired their guns 
at Mays' car and killed Mosier. Mays and the other occupants of 
his car did not go out of the county that day, and they were not in- 
troducing liquor into the county. Some time in the afternoon of 
that day Lewis had information that intoxicating liquors were ex- 
pected into Osage county. He testified that he— 

"just had infoi-mation tliat there was a car of whisky comiiig in, probably 
two cars. Q. Dldn't hâve any information as to who it was going to be? 
A. No, sir ; I did not. I didn't know." 

He told Castle and Tulk he had this information, and invited 
them to go in his automobile with him out on the Bartlesville road, 
which was the main travelled road east from Pawhuska, over which 
Mays had gone, and over which many automobiles passed daily, and 
over which intoxicating liquors were usually brought into Osage coun- 
ty. Lewis was, and had been for at least five years, acquainted with 
Mays, Mosier, and Tinker. Castle testified that he had known Mays 
for five years, that he had arrested him once for introducing liquor, 
that he had found liquor in his car, and that Mays had a réputation 
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of hauling liquor; but Mays testified that he had never been con- 
vie ted of introducing liquor, and that he had not been hauhng it. 
The officers went out on the Bartlesville road about four or five miles, 
and then, as Tulk testified: 

"We laid In walt — got off Into the lane there runnlng nortli and south, and 
we laid In walt untU we seen the car approachlng." 

They then took their car out onto the road, and as Mays' car ap- 
proached they recognized Mays and his car, and as he passed them, 
and also after he passed them, they fired into the car, and after the 
car had gone a few rods past Lewis' car a shot struck and killed Mo- 
sier. The facts which hâve been recited thus far are undisputed. 
Some of the officers testify that as Mays' car approached them one 
of the occupants broke a bottle over the side of the car which they 
thought was whisky. The living occupants of Mays' car testified 
that no bottle was so broken before they passed the officers. Mays' 
car was running quite fast as it passed the car of Lewis, and Lewis' 
motor was also running. Mays testified that his brake was out of 
order, so that he could not hâve stopped quickly, if he had received 
notice to do so, but that he received no such notice. The officers 
testified that they held up their hands and called upon Mays to stop. 
The living occupants of Mays' car testified that they saw no motion 
-and heard no call to stop, and that ail they heard was a command 
from one of the officers as they passed, to kill them ail, that Mosier 
then cried out, "For Christ's sake get out from hère, they are going 
to kill us ail," and Mays speeded up his car, and Mosier was shot. 

The officers testified that none of them gave the command to kill; 
they also testified that they honestly believed that the occupants of 
Mays' car were introducing liquor into Osage county ; and their 
counsel argue that they had reasonable ground for that belief, be- 
cause the road on which Mays was driving was the road over which 
liquor was usually brought into the county, because the possession 
of intoxicating hquor in that county is prima facie évidence of its 
unlawful introduction (Act May 18, 1916, c. 125, § 1, 39 Stat. 124 
[Compiled Statutes 1916, § 4144a]), and because some of them tes- 
tified that they saw a bottle they thought contained whisky broken 
over the side of the car as it approached, and Lewis had information 
that one or two loads of whisky were coming into Osage county. 
But the fact is proved, without contradiction, that the occupants of 
Mays' car were not introducing liquor into Osage county. The al- 
leged breaking of a botUe of liquor over the side of the car before it 
passed the officers is denied, and it is not established by the prépon- 
dérance of the testimony. There is no évidence whatever who gave 
Lewis his information that liquors were to be introduced into the coun- 
ty, and he testified that he had no information that the occupants of 
Mays' car were expected to introduce it. If, therefore, his informa- 
tion justified the arrest of the occupants of Mays' car and the 
shooting into it, it would hâve equally justified the arrest of the oc- 
cupants of any other car that happened first to come along the road 
at like speed with that of Mays' car, while thèse officers were lying 
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in wait. In,Chandler v. Rutherford, 101 Fed. 774, 778, 43 C. C. A. 
218, 221, this court, commenting on a similar situation said : 

"It wlll be observed, however, that no offense had been eommitted in tlio 
deputy marshal's présence when he attempted to arrest the pbiintlft', and tbat 
such knowledge as he had of an offense having been eommitted was deriyed 
wholly from hearsay. « * * "VVben. an otficei' seelis to justlfy an arrest 
without a warrant under a statute like tlie one iiow under considération, 
and tlie act for wliich the arrest was made was net comniltted iu his prés- 
ence, It is nianlfest that he must show that he acted on information such as 
would justify a reasonable man lii belleving tluit the particular person ar- 
rested was guilty of a felony." 

Section 5654 of the Revised L,aws of Olîlahoma of 1910, provides 
that a peace offîcer may, without a warrant, arrest a person : 

"First. For a public offense eommitted * * * in liis présence. » * * 
ïhird. Wlien a felony lias in fact been eommitted, and he lias reasonable 
cause for believing the person arrested to hâve eommitted it." 

The gênerai rule is that, while an officer may arrest for a felony 
without a warrant under certain circumstances, he may not so ar- 
rest arbitrarily, or on a mère belief or suspicion that the party he 
arrests is guilty of the felony. It is indispensable to a justification, 
when the party he arrests or seeks to arrest is actually innocent, not 
only that the officer honestly believed or strongly suspected that the 
person he arrested or sought to arrest was guilty of the felony, but 
also that the facts and circumstances within his knowledge were such 
that a reasonable person of ordinary abiHty and intelligence, knowing 
those facts and circumstances and acting without préjudice or passion, 
would hâve believed or strongly suspected that the party arrested, 
or the party whom the officer sought to arrest, was either guilty of 
the felony or implicated in it. 5 Corpus Juris, 416, § 461, and notes 
and authorities there cited. In the case in hand the évidence is undis- 
puted, not only that the occupants of Mays' car did not, in the prés- 
ence of the officers, commit the ofïense of introducing liquor into 
O'sage county, for which the petitioners alleged in their pétition 
they were seeking to arrest them, but that they were not guilty of 
committing an offense at ail. 

[6, 7] The prima facie presumption of the introduction of the liq- 
uor which arose by virtue of the statute, which was enacted to throw 
the burden of proof upon the trial of cases for the introduction of 
the liquor upon those in possession of the liquor in the first instance, 
was met and swept away by the undisputed évidence of ail of the 
witnesses upon the subject that Mosier and Tinker obtained the liq- 
uor on that day within the county, and that none of the occupants of 
the car introduced any from without it. The issue, whether or not, 
at the tinie of the attempted arrest and shooting, the officers had any 
knowledge that there was whisky in the car, is conditioned by con- 
flicting testimony, the prépondérance of which is not with the of- 
ficers. In- this State of the évidence the judge below failed to find 
that the facts and circumstances within the knowledge of the offi- 
cers at the time of their attempted arrest and shooting were such 
that a reasonable person of ordinary intelligence and ability, knowing 
thèse facts and circumstances, would hâve been led to believe or 
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strongly to suspect that any of the occupants of Mays' car were 
guilty of the offense of introducing whisky into Osage county. There 
is a prima facie presumption of law that the finding of the judge who 
heard and saw the witnesses was correct, and a careful reading and 
considération of the évidence has failed to satisfy that in making 
that finding the judge fell into any error of law or made any mistake 
of fact. 

[8, 9] The next question is: Was there any error of law or mis- 
take of fact, in that the judge failed to find under the évidence that 
the petitioners were acting within the scope of their authority in 
shooting into Mays' car and taking the chance of killing some of its 
occupants. Conceding, for the purpose of considering this issue only, 
that the petitioners were authorized to arrest the occupants of Mays' 
car without a warrant for the felony of introducing liquor into Osage 
county, that authority included the îawful power to use such force as 
they then had reasonable cause to believe, and in the exercise of their 
Sound discrétion they did honestly believe, was necessary to make the 
arrest; but it included the right to use no more, and the use of any 
greater force was beyond the scope of their authority, unauthorized, 
and without justification. Hère, too, the measure of necessary force 
is that which an ordinarily prudent and intelligent person, with the 
knowledge and in the situation of the arresting officer, would liave 
deemed necessary. 5 Corpus Juris, 424, § 59 ; 1 Bishop's New Crim- 
inal Procédure, § 159. The ofiîcers testified that as Mays' car ap- 
proached fthem they raised their liands and called "Hait!" The 
living occupants of Mays' car testified that they saw no motion and 
heard no call to stop. The officers and occupants of Mays' car tes- 
tified that the former fired the first shot into the side of Mays' car 
as it passed them ; the living occupants of the car testified that as 
they passed ail they heard was a command to kill them ail as the 
shooting commenced. The officers testified no such command was 
given, but the witnesses agrée that the shooting continued for some 
time after the car passed, and that from eight to twenty shots were 
fired. Several of thèse shots struck the automobile ; some passed 
through the back of it above the seat ; some passed over it, and struck 
in the road ahead of it, as it was going up a hiU. The officers tes- 
tified that they fired into the machinery below the body of the car and 
at the tires, for the purpose of stopping the car, and that they did not 
intend to injure the occupants. 

The officers knew Mays, Mosier, and Tinker; they recognized 
them, or some of them, as Mays' car approached, and recognized 
that the car was Mays' ; they knew that they lived in Pawhuska, 
toward which city they were going, and that they had lived there for 
many years. Mays was a married man, and had two children there. 
The occupants of Mays' car had no weapons, and had not resisted 
arrest ; they testified they did not knew that the ofiîcers wanted them 
to stop or wanted to arrest them until after the shooting. Thèy were 
not fugitives from justice; they were not violent men; they were 
not itinérants or strangers. So it is that the évidence as to the say- 
ings and doings of the parties when Mays' car passed the officers 
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présents a • substantial conflict as to what was said and done by the 
officers, that invokes the considération of a jury, and the facts that 
ail the occupants of the car, except Roberts, were known by the officers 
to be settled résidents and citizens of Pawhuska, and that they were 
going towards their homes there, whence the officers themselves came, 
render it difficult to conclude that a person of ordinary prudence and 
intelHgence, knowing the facts and circumstances which thèse offi- 
cers knew, could hâve had cause to beheve, if he were in their situa- 
tion, or could hâve honestly believed, that he could not hâve accom- 
plished the arrest of the occupants of Mays' car in Paw^huska, which 
was only five miles away, or that it was necessary, in the exercise 
of Sound discrétion, in order to make their arrest, to fire into the 
automobile and take the dangerous chances of injuring or killing 
some of its occupants. The judge below was unable to reach that 
conclusion, and no error or mistake in his finding hère is discovered. 

[10] The single question remains: Was the judge below guilty of 
an abuse of his discrétion in concluding that thèse were not such cases 
of urgency as required him to discharge the- petitioners before their 
trial in the usual course of procédure in the state court? The con- 
tention that every case wherein an officer of the United States, in 
custody under an order of a state court for trial for an alleged of- 
fense against the laws of the state, claims that the act charged 
against him was as done or omitted by him whileacting in his officiai 
capacity in pursuance of a law of the United States, is such a case 
of urgency as requires a fédéral court or judge to discharge the of- 
ficer upon hearing of the writ of habeas corpus before his trial in 
the state court, is answered by the décision of the Suprême Court in 
Drury v-. Lewis, 200 U. S. 1, 6, 8, 26 Sup. Ct. 229, 50 L. Ed. 343. 
The time and mode of disposing of such officers is subject to the dis- 
crétion of the fédéral courts and judges. 

The petitioners were committed to the custody of the sheriff on 
the charge of murder, and were so held in custody in default of 
bonds of $5,000 each, fixed by the state court. Thèse facts consti- 
tute the only évidence or pleading that thèse were cases of urgency, 
that the enforcement of the laws of the United States or the opéra- 
tions of the national government would be injuriously delayed, or 
seriously or at ail disturbed, by reason of their confinement, or the 
delay of their discharge until after their trials by juries in the regu- 
lar course of the proceedings of the state court, and under thèse cir- 
cumstances this court is unwilling to hold, in view of ail the facts and 
circumstances to which référence has been made, that the judge be- 
low was guilty of any abuse of discrétion in his refusai to discharge 
them before such trials. 

Let the judgments and orders in thèse cases, which dismissed the 
writs of habeas cçrpus and denied the applications for the discharge 
of the petitioners from the custody of the sheriff, be affirmed, with 
costs. 
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DES MOINES UNION RY. CO. et al. v. CHICAGO, MILWAUKEE & ST. P. 

RY. 00. et al. 

(Circuit Court of Appeals, Elghth Circuit. May 23, 1&18. Eehearing Denied 

October 28, 1918.) 

Nos. 4885, 4886. 

1. Eailroads <S=380 — Terminal Pkoperty — Conveyance to Terminal Com- 

pany. 

Articles of incorjjoration of a terminal railroad company, organized 
by three railroad companies, each of whicli owned property and fran- 
chises In a clty, to take over and operate such property for terminal 
purposes, construed in connection with a prior contract between the rail- 
road companies for joint use of tlie property, and with subséquent con- 
veyances of the same to the terminal company in exchange for Its bonds, 
held to vest the latter with the en tire légal title, leaving the interest 
of the railroad companies therein only that represented by their stock. 

2. Railroads <S=>118 — Power to Tbansfeb Property — Conveyance to Termi- 

nal Company. 

The nile that public carriers may not impair their public usefulness by 
vitally maiming their Unes lias no application to conveyances by rail- 
road companies of terminal portions of their lines to a terminal com- 
pany, whereby a more efficient and economical opération of the property 
is secured. 

3. Raiusoads iS=»19 — Illégal Amendment op Charter — Estoppel. 

Where an amendment to the articles of incorporation of a terminal 
company, although not legally adopted, was aaïuiesced in by the parties 
in interest ail of whom took part in its adoption, and was treated as 
valid and in force for 17 years, during which time sorae acquired addi- 
tional interests from others, the latter are, as between them, estopped 
to question the validity of the amendment. 

4. Railroads "S=»13!) — Contbacts with Terminal Company— Construction. 

Under contracts between three railroad companies and a terminal 
company organized by them, providlng that, after deductlng the amount 
received from other companies for use of the terminal property, the 
cost of its maintenance and opération should be paid monthly by the 
three companies, such companies held entitled to a surplus accumulated 
by the terminal company from sums so received from outside companies 
for rentals and switching charges and not applied on cost of maintenance 
and opération ail of which was charged to and paid by the three com- 
panies. 

Hook, Circuit Judge, dlssenting in part. 

Appeal from the District Court of the United States for the South- 
ern District of lowa. 

Suit by the Chicago, Milwaukee & St. Paul Railway Company and 
others against the Des Moines Union Railvv'ay Company and others. 
From the decree, both parties appeal. Modified. 

Burton Hanson, of Chicago, 111. (J. C. Cook, of Cedar Rapids, 
lowa, on the brief), for complainant Chicago, M. & St. P. Ry. Co. 

J. L. Minnis, of St. Louis, Mo., for complainant Wabash R. Co. 

J. L. Parrish, of Des Moines, lowa, and K. W. Lehmann, of St. 
Louis, Mo. (W. E. Miller, of Des Moines, lowa, on the brief), for de- 
fendants. 

Before HOOK, SMITH, and STONE, Circuit Judges. 

<g=5For otUer cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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STONE, Circuit Judge. This is a bill by the Chicago, Milwaukee 
& St. Paul Railway Company and the Wabash Raih'oad' Company 
against the Des Moines Union Raihvav Company, Frederick M. Hub- 
bell, Frederick C. Hubbell, and F. M. Hubbell & Son. The complain- 
ants are railways passing through the city of Des Moines, recjuiring 
the use of terminal and dépôt facilities. Défendants are a terminal 
Company at Des Moines and the individual owners of five-eighths of 
its outstanding capital stock. Complainants, except for eight quali- 
fying shares, own the other three-eighths of such stock, the Wa- 
bash one-eighth, and the Milwaukee two-eighths. Complainants are 
now using the facilities of the terminal company under a 30-year con- 
tract, dated May 10, 1889, but related back to May 1, 1888, and ex- 
piring May 1, 1918. As holders of the stock control in the terminal 
company, the Hubbells hâve declared that, if complainants désire to 
use the terminais after the above date, they can do so only under such 
contract as may be made therefor. Believing that they hâve (aside 
f rom stock holdings) controlling interests and rights in the terminal 
property, complainants hâve brought their bill. The main object of 
the suit is to hâve determined the rights of the three companies in 
respect to the terminal property and opération. A subsidiary, but 
not unimportant, controversy is présent regarding the right to sev- 
eral hundred thousand dollars accumulated from rentals, privilèges 
and switching service by the terminal company, not arising from the 
use by nor service to the complainants. 

The complainants allège that they are the real owners of the ter- 
minal property, and that défendant company simply holds the title 
in trust for them, or that the terminal ownership is subject to an ease- 
ment in their favor, which gives them the right to use the property 
in perpetuity for terminal purposes, upon payment of the actual cost 
of opération, maintenance and taxes. The claim of the défendants 
is that the défendant company is the sole owner of the entire title 
to the terminal property, and also that complainants are estopped 
from questioningsuch title. 

The decree of the court below adjudged that the défendant com- 
pany had complète title to the terminal property, and that complain- 
ants had no interest therein, except as stockholders of the défendant 
company. But the court held that, growing out of provisions in that 
company's articles of incorporation, it owed to complainants and 
their successors a corporate obligation to furnish them terminal serv- 
ice upon équitable terms, and that such obligation was paramount 
to any obligation to serve other roads. From this latter provision 
in the decree défendants hâve prosecuted a cross-appeal. As to the 
accumulated earnings, the court below held that this fund belonged 
to the défendant company, and that the complainants had no interest 
therein, other than as shareholders in the défendant company. Com- 
plainants hâve appealed from the entire decree. 

The détermination of the main controversy is the définition of the 
légal effect of certain instruments and acts of the parties or their 
predecessors in interest. The détermination of the right to the ac- 
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cumulated earnings dépends upon the construction of the contract 
(dated May 10, 1889) under which the parties are now operating. 

The Main Controversy. 

[1] A brief history is essential to any proper understanding and 
détermination of the case. As to that part of their respective rail- 
ways entering Des Moines, the Milwaukee is the remote successor 
of the Des Moines Northwestern Raiiway Company and the St. Louis, 
Des Moines & Northern Raiiway Company, while the Wabash is the 
remote successor of the Des Moines & St. Louis Raiiway Company. 
Prior to 1881 the Wabash, St. Louis & Pacific Raiiway Company 
was the owner of a raiiway line extending from St. Louis north- 
westerly to Albia, lowa, about 68 miles southeasterly from Des Moines. 
J. S. Polk, J. S. Clarkson, F. M. Hubbell, and J. S. Runnells were at 
the same time interested in a short narrow-gauge line, the Des Moines 
Northwestern Raiiway Company, extending northwesterly from Wau- 
kee, a town about 15 miles westerly from Des Moines. Desiring to 
connect thèse lines at Des Moines, the Wabash and the above in- 
dividuals entered into a contract December 8, 1880, providing for the 
organization by thèse individuals of a new company, the Des Moines 
& St. Louis Raiiway Company, and the building by it of a standard- 
gauge line from Albia to Des Moines, with funds furnished by the 
Wabash Company. On the same day the Wabash Company entered 
into contract with the Des Moines Northwestern Raiiway, with the 
expressed object of increasing and securing the "through" traffic of 
that line. This it sought to do by agreeing to furnish funds for the 
extention of that line northward and westward, and by agreeing to 
provide a connection from Waukee with the contemplated Des Moines 
& St. Louis Raiiway tracks to be laid in Des Moines. In April, 1881, 
yet another company, the St. Louis, Des Moines & Northern Raiiway 
Company, was organized by the above individuals, and soon began 
constructing a narrow-gauge line from the northwest to Des Moines. 
A part of this line formed a link between Waukee and Des Moines, 
over which the Northwestern shortly thereafter secured running 
rights. 

During the year 1881 and thereafter, the acquirement of right of 
way in Des Moines and the construction work there proceeded; the 
land being taken in the name of James F. How, James F. How, trus- 
tée, G. M. Dodge, St. Louis, Des Moines & Northern Raiiway Com- 
pany, or the Des Moines & St. Louis Raihvay Company ; that taken 
by How, or How, trustée, being paid for by the Wabash. 

With the three lines entering or about to enter Des Moines and 
the land being acquired for terminais, the time and necessity for some 
terminal arrangement had arrived. The contract of January 2, 1882, 
was executed by the three railways and by the individuals (Dodge and 
How) in whose names part of the land had been taken. This contract 
is the basis of complainants' claims upon the main issue in the case. 
They contend that titles and rights defined therein remain unchanged 
254 F.— 53 
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in essentials. Défendants claim later departures radically affected 
such titles and rights as are to be found in the contract. 
This contract, pmitting signatures, was as f ollows : 

"This agreement, made at the city of New York, thi^ 2d day of Janu- 
ary, 1882, by and between the Des Moines & St. Louis lîalhvay Company, the 
Des Moines Northwestern Railway Company, and the St. Louis, Des Moines 
& Northern Railway Company, and the several indiridual signers hereto, wit- 
nesseth : 

"First. The eompanles above named are engaged in the construction of 
rallways converglng at the city of Des Moines, and hâve heretofore agreed 
upon the purehase, construction and maintenance at tlieir joint expense for 
terminal facllities in the dty of Des Moines to be held and used in common 
as hereinafter provided. 

"Second. In pursuance of said agreement, varions purchases hâve been 
made of real property in the city of Des Moines in the name of James F. 
How, individually, James F. IIow, trustée, and Grenville M. Dodge, and 
certain additlonal property has been appropriated by the Des Moines & St. 
Ix)uis Railway Company, and the construction of buildings and other im- 
provements upon said premlses has been begun. 

"Third. It is mutually agreed by the parties above named, that the ex- 
pense incurred by the purchases and improvements above mentioned and such 
others as niay be liereafter made, shall be borne in the proportion of one-half 
by the Des Moines & St. Louis Railway Company and one-quarter by each 
of the other two eompanles above named. It is understood that a dépôt 
Company may be organized and may take permanent charge of the property 
upon the terms herein set forth, and that said company may issue and de- 
llver to the eompanles, parties hereto, Its mortgage bonds to the amount of 
their respective portions of the cost bf the said purchases and improvements. 

"Fourth. The title to said property shall be and remain in a trustée to be 
named by agreement by said eompanles, but subject to the joint use and oc- 
cupation of ail of said railway eompanles upon the remis herein descrlbed. 

"Fifth. The indlvldual signers hereto hereby déclare said purchases to 
hâve been made in their nam«s upon the trusts above referred to, and agrée 
to quitclalm and convey the same to said trustées upon demand and reim- 
bursement. 

"Sixth. The Des Moines & St. Louis Company shall at ail times be charged 
with tie police control, supervision and maintenance of said property, and 
the expense thereof shall be apportioned between it and the said other two 
eompanles, the apportionment to be determined by the use thereof which 
they shall respectively malje as evidenced by the wheelage ; payment of the 
sum required to be made monthly to the Des Moines & St. Louis Railway 
Company, within 10 days after rendition of an account stated. 

"Seventh. The, control of said property by the Des Moines & St. Louis 
Railway Company shall not extend to a détermination of the character and 
extent of improvements to be now or hereafter put upon the same, but dif- 
férences between the parties under this head shall be settled by arbitration. 

"Eighth. It is understood and agreed that spur traeks shall be bullt Con- 
necting the said terminal grounds with such manufactories and other sources 
of trade in and about the city of Des Moines as atford sufficient opportunity 
for profit by so doing, and that ail of said traeks shall be adapted for use 
for both broad and narrow gauge trucks: Provided that in case elther of 
said eompanles shall deem the construction of any of said traeks as not ad- 
vantageous to its business, the tiuestion of constructing said track, and which 
of the parties hereto shall pay therefor, shall be determined by arbitration. 

"Ninth. Taxes and assessments levied upon said property shall be charged 
to maintenance account. 

"Tenth. In the event that any company, whose railroad does not extend 
to Des Moines, shall effect an arrangement for running its trains into Desi 
Moines over the railroad of either of the parties hereto, such company shall 
be entltled to the use of ail of said terminal facilities upon the payment of a 
fair sum for rental and its proportion of the maintenance account, the rental 
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to inure to the companies hereto in the same proportion as the original out- 
lay, and the sum due from such company for maintenance account to be de- 
terinined in the same manner as the sums due from the other companies, 
parties hereto. Railroad companies whose roads extend to Des Moines, may 
be adinitted to the use of said facilities by agreement of ail the companies 
parties hereto. 

"Eleventh. Ail différences arising under this agreement shall be referred 
to arbitration; one of said arbitrators shall be chosen by the Des Moines & 
St. Louis Railway Company, another by the St. rx)Uis, Des Moines & North- 
ern Eailway Company, and the third by the two thus selected. The judg- 
ment of any two of the said arbitrators shall be final. If the matters of dif- 
férence shall be between the Des Moines & St. Louis and the Des Bloines 
Xorthwestern, then the second arbitrator shall be chosen by the Des Moines 
Korthwestern, and not by the St. Louis, Des Moines & Northern. 

"Twelfth. It is mutually understood that the grounds so to be held In eom- 
mon by the companies, parties hereto, are ail east of Farnham street in the 
city of Des Moines, and that no grounds west of Farnham street hâve been 
aoquired under thls agreement." 

An analysis of this contract shows a statement of the occasion and 
object of the contract; provisions for the title, the use and occupation, 
the maintenance, and the improvement of the property ; and for arbi- 
tration. 

The occasion and object of the contract is stated to be to provide 
for the common holding and use by the three companies of the prop- 
erty and improvements then or thereafter acquired or constructed for 
terminal facilities. 

As to title, the property -was "to be held in common" (paragraph 
twelfth) through the médium of a trustée to be selected by the com- 
panies, in whom the title should "be and remain * * * subject 
to the joint use and occupation of ail of said railway companies upon 
the terms herein described" (paragraph fourth). If outside railways 
effected arrangements to enter Des Moines over any of the three lines, 
they should, beside a portion of the maintenance cost, pay a fair rental 
"to inure to the companies hereto in the same proportion as the orig- 
inal outlay" (paragraph tenth). The individual "signers hereto" de- 
clared the property acquired in their names to hâve been "upon the 
trusts above referred to," and agreed "to quitclaim and convey the 
same to said trustée upon demand and reimbursement" (paragraph 
fifth). Payment for the property was to be borne by the three com- 
panies, in proportions of one-half by the Des Moines & St. L^ouis 
and one-fourth by each of the other companies, with a provision that, 
if a dépôt company should be organized and should take permanent 
charge of the property, "said company may issue and deliver to the 
companies, parties hereto, its mortgage bonds to the amount of their 
respective portions" of expenditures for the property (paragraph third). 

The use and occupation of the property was to be "joint" (para- 
graph fourth), under the "police control" and "supervision" of Des 
Moines & St. Louis (paragraph sixth). Industrial spur tracks, which 
might be built, should be adapted to both standard and narrow gauge 
(paragraph eighth). There was provision for the use of thèse ter- 
minal facilities by outside companies. If such company did not ex- 
tend to Des Moines, but should eflfect an entrance by a running ar- 
rangement over any of thèse three lines, such company should be en- 
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titled to the use of ail the terminal facilities upon payment of a fair 
rental and its proportion of the maintenance account. Other railways 
might "be admitted to the use of said facilities by agreement of ail 
the parties hereto" (paragraph tenth). 

The maintenance of the property, including taxes and assessments 
(paragraph ninth), was to be in charge of the Des Moines & St. Louis, 
the expense to be divided on a wheelage basis and paid monthly to 
said company on rendition of accounts therefor (paragraph sixth). 
Any other company entitled to use the terminais under paragraph 
tenth to bear its wheelage proportion (paragraph tenth). 

Regarding future improvements, the contract provided they must, 
in character and extent, be such as agreed upon by the three com- 
panies, or, if a disagreement, such as determined by arbitration (para- 
graph seventh and eighth) ; the cost of such to be paid, one-half by 
the Des Moines & St. Louis, and one-fourth by each of the other com- 
panies (paragraph third), except that arbitration might settle which 
of the companies should pay for industrial spur tracks, the construc- 
tion of which had beqn opposed by one of the companies as not ad- 
vantageous to its business (paragraph eighth). 

Obviously, the only purpose of including the individuals, Dodge 
and How, in the contract, was to control the title taken in their names. 
They figure in the future of the plan, as outlined by the contract, only 
for the purpose of conveying their title "to said trustée upon demand." 

Also, there is mention of a "dépôt company." Under the influence 
of a knowledge of what was afterwards donc, there is danger of exag- 
gerating this référence. Clearly it was rather incidental. Its physical 
location in the contract is significant of the place it occupied in the 
minds of the parties at the time in connection with the contract. The 
contract is carefully drawn by skilled draftsmen, who set ofif in brief, 
clean-cut, numbered paragraphs the différent subjects of the contract. 
If the "dépôt company" had bulked large in their contemplation at 
that time, or if it was to form any essential part of their then plan, 
it is strange it did not receive some separate and distinct considéra- 
tion. In fact, it occurs in the paragraph which sets forth the propor- 
tions in which the companies are to bear the expense of acquiring and 
improving the terminal property. Its obvions connection with that 
idea is that it contains the only suggestion of any method of reim- 
bursement for such outlay. In our judgment, that was the only rea- 
son for mentioning, in the contract, the matter of such a company. 
Even as expressed, while it shows that the subject of such a company 
had been considered, it also reveals that either the project had not 
reached the stage of completion and concurrence, or that everything 
regarding it was purposely left in complète abeyance, in so far as this 
contract is concerned. The expression is that such a company "may 
be organized, * * * may take permanent charge of the property, 
* * * may issue and deliver to th© companies * * * its mort- 
gage bonds. * * * " 

As to the companies, the contract not only declared some existing 
property rights, but attempted to define for the future the rights of 
title and usage of the terminal property. The title contemplated was 
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a trust. The légal title to be "in a trustée to be named by agreement 
of said companies." The bénéficiai estate to be in the three coni- 
panies in proportion to the parts each contributed to the payment there- 
f or. While this proportional interest is not set f orth in so many words, 
it is necessarily inferred from the combined circumstances that the 
companies were to pay therefor and for improvements thereto in pro- 
portions of one-half, one-fourth, and one-fourth (paragraph third), 
and tliat the only possible source of profit then contemplated or pro- 
vided for (rental from any tenant companies) was to inure to the 
three companies in the same proportion (paragraph tenth). But there 
was to be no proportional limitation of usage. There was to be a 
"joint use and occupation of ail of said railway companies" (paragraph 
fourth). Nothing in the entire contract hampers the complète inde- 
penflent individual occupation and use of ail the terminal facilities at 
ail times by each of the companies except the two provisions that the 
occupation and use shall be "joint" (paragraph fourth), and that the 
Des Moines & St. Louis shall he charged with the "police control and 
supervision" thereof (paragraph sixth). It was apparently intended 
that each company should do its own terminal work with its own men 
and equipment. The only other precedcnce given either of the com- 
panies was the necessary one of "maintenance," with which the Des 
Moines & St. Louis was also charged (paragraph fourth). In short, 
the three companies gave up independence of title and of action in the 
occupation and use of the property only in so far as was absolutely 
necessary to what they then considered a safe joint occupation and use. 

But whatever may hâve been the importance of a dépôt company in 
the minds of the contracting companies at the time the contract was 
executed, such (défendant herein) was incorporated under the lowa 
statutes on December 10, 1884. However, conveyances to this new 
company, and acceptance by it, afïecting the existing terminal prop- 
erty, although first anthorized by resolutions of the four companies 
January 1, 1885, did not begin until November 7, 1887, jior end until 
April 28, 1888. The actual management of the property by the ter- 
minal company did not commence until May 1, 1888, up to which time 
the companies occupied and used it in common under the 1882 con- 
tract. 

What efïect upon the title, control, use and occupation of this ter- 
minal property had the formation of this terminal company and thèse 
conveyances of the property formerly owned, occupied and used by 
the railway companies under the 1882 contract? This involves con- 
sidération (in the light of attendant acts and circumstances) of the 
articles of incorporation of the terminal company, the resolutions of 
the four companies in référence to the conveyances, the conveyances 
themselves, and an attempted amendment of the articles of incorpora- 
tion. 

The only officiai action taken by any of the railway companies con- 
cerning and prior to the incorporation of the terminal company was a 
resolution of the board of directors of the Des Moines Northwestern 
Railway Company on December 9, 1884 (the day preceding the incorpo- 
ration). This resolution declared "it is désirable that a corporation be 
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organized for the purpose of taking and holding" the property cov- 
ered by the 1882 contract. It then chose its représentatives "to act for 
this Company in the organization of such corporation, and they are 
selected to act as two of the directors of said proposed corporation 
80 to be organized for the purpose of carrying out the objects of said 
contract of January 2, 1882." December 10, 1884, ail of the parties 
to the 1882 contract met for the purpose of incorporating the défend- 
ant Company, Gen. G. M. Dodge appearing both for himself and for 
the St. Louis, Des Moines & Northern, two individuals representing 
the Northwestern, and two the Des Moines & St. Louis. The sole 
business of the meeting was the passage of resolutions referring to the 
articles of incorporation. The resolution of adoption declared "that 
for the purpose of carrying out the objects and purposes of the agree- 
ment heretofore, to wit, on the 2d day of January, 1882, made and 
entered into by and between the Des Moines & St. Louis Railroad 
Company and others (which is set out in fuU in the following articles 
of incorporation)," the articles be adopted as follows: 

"Articles of Incorporation of the Des Moines Union Raiiway Company. 

"Wliereas, tlie Des Moines & St. Louis, tlie Des Moines Nortliwestern and 
tlie St. Louis, Des Moines & Nortliern Kailway Companies liave been engaged 
in the construction of railways eonverging at Des Moines, lowa, and liave 
secured certain franchises, purchased certain realty and made certain im- 
provenients thereon — which they liave heretofore agreed should be secured, 
purchased, made and maintained upon certain agreed conditions, at their 
joint expense — in accord ance with a contract made and entered into by and 
between said eompanie.s and Grenville M. Dodge and James F. How, trustée, 
bearing date January 2, A. D. 1882, and which contract is in words and fig- 
ures as follows, to wit: [Hère the contract was set forth.] 

"Whereas, each of said railway companies and said parties has expended 
large sums of money in purchasing and improving the property aforesaid, 
and in the construction of sultable buildings for the use of said companies; 
and 

"Whereas, it wasi provided in the contract aforesaid that a dépôt company 
mlght be organized to take permanent charge of the property, and it was 
the understanding of the parties that such company might acciuire, operate 
and mair*!:ain said property in such manner as best to serve the interest of 
the parties hereto: 

"Now, therefore, for the purposes aforesaid, as well as for those herein- 
after expressed, the undersigned hereby associate themselves in a body corpo- 
rate, and adopt the following: 

"Articles of Incorporation. 

"Article 1. 

"The name of the corporation sliall be the Des Moines Union Railway Com- 
pany, and its principal place of transactiug business sliall be Des Moines, 
lowa. 

"Article 2. 

"The gênerai nature of the business to be transacted shall be the construc- 
tion, owuership, and opération of a railway in, around and about the city of 
Des Moines, lowa, including the construction, ownership and use of dépôts, 
freight houses, railway shoi)s, repair shops, stockyards aud v.iiatever else may 
be useful and convenient for the opération of railways at the terminal point, 
of Des Moines, lowa, as well as the transfer of cars from the Une or dépôt 
of one railway to anotber, or from the various manufactorles, warehouses, 
storehouses, or elevators to each othcr or to any of the railways or dépôts there- 
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of, now constructed or to be hereafter constinictcd, in or aronud sald clty 
of Des Moines, and sucli corporation sliall iiossess ail the powers eonferrea 
npon corporations for pecimiary profit by cliapter 1 of title 9 of tlie Code, and 
tlie amendments tlieroto. AU tlie powers exercised by tliis company shall be in 
accordance witli tlie terms and spirlt of the aforesaid contract entered into 
on the 2d day of January, A. D. 1882, by and between the Des Moines & St. 
Louis Railroad Company, the Des Moines Northwestern Kailway Company, the 
St. Louis, Des Moines & Northern Railway Company, Jas. F. How, Jas. F. 
How, trustée, and Grenville M. Dodge. The said company shall hâve the 
right to lease or otherwise dispose of the use of any part of 'its franchises to 
any other railway company — provided that the assent In writlng of the Des 
Moines & St. Louis Railroad Company, the Des Moines Northwestern Railway 
Company and the St. Louis, Des Moines & Northern Railway Company shall 
be necessary before any such lease or disposition can be made to any other 
than the parties above named. 

"Article 3. 

"The capital stock of this corporation shall be one million (.$1,000,000.00) 
dollars, which shall be divided into shares of one hundred (iflOO.OO) dollars 
each, and shall be paid in at such times and in such manner as the board of 
dlreetors may détermine, and the board are authorized to receive in payment 
therefor the property and franchises in the clty of Des Moines, now held by 
the Des Moines & St. Louis Railroad Company, the Des Moines Northwestern 
Railway Company, the St. Louis, Des Moines & Northern Railway Company, 
Jas. F. How, trustée, Jas. F. How, and Grenville M. Dodge. 

"Article 4. 

"The affalrs of the company shall be managed by a board of eijrht dlreetors, 
who shall be elected annually, by the stockholders, on the flrst Thursday of 
January of each year. The provisional board of dlreetors, who shall hold 
office until the first Thursdav in Januai^-, A. D. 1SS6, shall consist of .jas. 

F. How, A. L. Hopkins, A. A. Talmage, J. S. Runnells, J. S. Polk, F. M. Hubbell, 

G. M. Dodce. C. F. Meek. 

"Four menibers of the board shall be nominated by the Wabash, St. Louis & 
Pacific Railway Company, two members by tiie Des Moines Northwestern 
Railway Company and two members by the St. Ix)uis, Des Moines & 
Northern Railway Company, and no stockholders shall be eligible for member- 
ship of the board unless so nominated. 

"The fact that a candidate bas been duly nominated shall be certifled to 
the stockholders' meeting of this company by the secretary of one of the re- 
spective companies aforesaid and such certification shall be conclusive. 

"The provisions herein with respect to nomination for the board of dlree- 
tors shall apply to and be en,ioyed by any grantee or assignée of elther of 
the railwa.y companies aforesaid. No contract, lease, or other agreement, 
amountlng to a permanent charge upon the property of the corporation, shall 
be entered into by the board unless the same shall hâve been first approved 
by the Des Moines & St. Louis Railroad Company, the Des Moines North- 
western Railway Company and the St. IjOuIs, Des Moines & Northern Rail- 
way Company, or their assigns, and shall hâve been submitted to a met^ting 
of the stocl-:holders, duly called, and shall hâve been approved by more than 
threc-fourths of ail the stockliolders ; and it shall not be wlthin the ])ower 
of the board of dlreetors to croate any limitation whatsoever upou any of the 
franchises of the corporation, except the same shall hâve been submitted to 
and approved by the stockholders as hereinbefore provided. 

"The directors shall elect, from their number, a président, vice président, 
secretary and treasurer. Ail vaeancies arlsing from the death or résigna- 
tion of a member of the board shall be flUed by the board. 

"Article 6. 

"The président, vice président, secretary and treasurer shall possess the 
powers and discharge the duties of llko otficers of similar corporations, sub- 
ject to the limitations imposed by thèse articles. The offlcers, hereby con- 
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stituted, who shall hold their pinces until the first Thursday In Jamiary, 
1886, or until thelr successors are duly cliosen, shall be as foUows: Prési- 
dent, G. M. Dodge. Vice président, Jas. F. IIow. Secretary and treasurer, 
F. M. Hubbell. 

"Article 6. 

"The private property of stockholders shall be exempt from liability for 
corporate debts and undertakings. 

"Article 7. 

"The liighest amoimt of indebtedness 1o which the coriwration mny at 
any time subject itself shall be the araouut authorized by law. 

"Article 8. 

"Meetings of the board of directors may be called by the président, or, In 
case of his absence or disability, by the vice président, and shall be called 
upon request preferred in writing by two uieuiljers of tlie board. 

"Article 9. 

"Thèse articles may be amended by a vote of more than three-fourths of 
ail the stock in favor thereof, at a meeting of the stockholders thereof, of 
whieh a notice containiiig the proposed amendments shall be mailed to eacli 
stoekholder at bis address, as discrlosed by the transfer books; of the Com- 
pany. Notice of such proposed meeting shall also be given by publication for 
three successive weeks in sonie newsijaper of gênerai circulation — published 
in the city of Des Moines, lowa. 

"Article 10. 

"This corporation shall commence on the 5th day of December, A. D. 1884, 
and continue 50 years, with tlie right of renewal." 

That the création and entrance of the terminal company into the 
arrangements of the parties had a marked influence is certain. Hère 
was a créature of the companies, brought into being for the cardi- 
nal purpose of taking, by some sort of title, this terminal property, 
improving, maintaining, and operating it. No title was conveyed 
in the articles of incorporation. Had nothing further been donc the 
title, control, and opération of the terminal property would hâve been 
unafifected. But thèse articles are valuable as throwing light upon the 
intention of the parties as to the place that company was to hâve in 
their terminal plans. Thèse articles contain provisions in addition 
to such as would hâve been necessary in the mère création of a ter- 
minal company — to such as v/ould hâve been employed by outsiders, 
whose only purpose vi^as to engage in a terminal business. It is in 
thèse exceptional provisions that the particular intention of thèse par- 
ties is to be found. The articles include what may be called a "pre- 
amble," which, after reciting the occasion of the 1882 contract, the 
contract in extenso, and the expenditure of money in pursuance 
thereof, makes its sole référence to the terminal company as foUows: 

"AVhereas, it was provided in the contract aforesaid that a dépôt company 
might be organized to take permanent charge of the property, and it was the 
understanding of the parties that such company might acquire, opcrate and 
maintain said property in such niamier as best to serve the interest of the 
parties hereto" 

— déclares that "for the purposes aforesaid, as well as for those here- 
inafter expressed, they associate themselves in a body corporate, and 
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adopt the following articles of incorporation." The clear statement 
in this preamble référence is that the parties intend the terminal Com- 
pany "to take permanent charge of the property" and "to acquire, op- 
erate, and maintain said property" in such manner as best to serve 
their interests. 

In what \ve may call the articles proper we find certain provisions 
which reveal the intention of the railway companies, not only to 
kcep the stock ownership (seemingly contemplated in the anthority 
given the board of directors "to receive in payment therefor the 
property and franchises in Des Moines, now hekl" by the railways 
and individuals, parties to the 1882 contract), but to exercise a con- 
trol over the pro])erty and over the actions of the terminal company 
beyond such as vvould spring from stock ownership alone. Onr im- 
médiate inquiry lias no concern with the legality of thèse exception- 
al limitations, if attacked in a proper way, but, taking them as they 
are, what light do they throw upon the intention of the parties ? 

Such control may be roughly classified into three kinds : (a) The 
requirement that the board of directors should be nominated by the 
diree companies, treating the Wabash as identical in interest with the 
Des Moines & St. Louis (A-4) ; (b) requirements relating to the dis- 
position of the use of any part of its franchises to any other railway 
company (A-2), to the création of any limitation upon such franchis- 
es (A-4), and to the création of any permanent charge upon the prop- 
erty (A-4) ; and (c) a broad requirement that ail of the powers of 
the corporation shall be exercised "in accordance with the terms and 
spirit" of the 1882 contract (A-2). 

The first of thèse three classes (a) shows the method of control- 
ling the board of directors. Aside from any previous contract, the 
railways might want a provision perpetuating in them the choice of 
directors, and the only connection in thought with the 1882 contract 
suggested by this requirement is in the circumstance that each rail- 
way company was to choose directors in proportion to their inter- 
est in the property under that contract. If the sélection of directors 
were to dépend entirely upon the vote of the stock, there was no 
assurance that two of the railways might not combine their votes 
and exclude the third from any voice in the active management. 
Therefore they sought to assure, not only complète control of the 
board, but the same représentation upon the board as each of them 
was to hâve in the property under the existing contract; the idea 
also doubtless being in their minds that the stock which paid for that 
property would be similarly divided. 

The second requirem.ent (b) shows the method intended to préserve 
the control of the railway companies over the property and fran- 
chises acquired by the terminal company. Without the previous ap- 
proval of the three railway companies, no disposition of the use of 
any part of its franchises could be made to any other railway com- 
i:)any, nor could any permanent charge be placed upon its property. 

Passing from thèse spécifie provisions, looking toward the control 
by the railway companies of the management, franchises and prop- 
erty of the terminal company, we approach the gênerai requirement 
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(c) that "ail the powers" of the terminal company shall be exercised 
"in accordance with the terms and spirit" of the 1882 contract. What 
does this mean? Evidently a limitation npon the exercise of the cor- 
porate powers. Subject to the limitations above discussed, those 
powers were such as ordinarily belonged to a corporation organized 
mider the lowa Code for pecuniary profit to construct, own, and op- 
erate a terminal railway, with ail of its attendant dépôts, warehouses, 
shops, etc. What, then, were the further limitations carried by this 
référence? How was the free exercise of thèse powers of the termi- 
nal company in constructing, owning, and operating a terminal to be 
limited by the terms or spirit of the contract? The terms and intent 
of the contract as to constmction were that there should be only such 
improvements and extensions as were agreed upon by ail the three 
railways, or settled by arbitration, and to be paid for (except as to 
certain industrial spurs) by the three on the basis of their contem- 
plated interests in the property of one-half, one-quarter, and one- 
quarter. The contract terms and intent as to oivnership were a trust. 
The contract terms and intent as to opération were that each company 
should do its own terminal work under the police control and super- 
vision of the Des Moines & St. Louis. Under the contract the cost of 
maintenance (including taxes and assessments) was on a wheelage 
basis. Under the contract the use of the facilities by other roads was 
to require agreement of ail three roads, except that any other road 
entering Des Moines over the tracks of any of the three railways 
might use them on payment of rental to the roads and a wheelage 
part of the maintenance. 

It is clear that ail of thèse terms and intentions neither were in- 
tended to nor could survive the introduction of the terminal com- 
pany. It is also clear that some of them were to remain active. It 
is impossible from the two instruments alone (contract of 1882 and 
articles of incorporation), read in the light of their history, to draw 
a line in this particular which is at ail points clear and definite. Some 
things, however, seem distinct. Touching opération, it is conceded 
by ail parties to this suit that the plan of the contract that each of 
the railways should do its own terminal work over tracks in joint 
use was dangerous and unworkable. Doubtless this was one of the 
main underlying necessities for a terminal company, which could, with 
its own engines and nien, do ail of this terminal work. Each of the 
companies was to hâve terminal facilities, but in a différent method 
from that covered by the contract. The idea of a joint usage, in 
the sensé of a right in each of the three railways to make an indi- 
vidual usage of the same property during the same period, had been 
found unsatisfactory and abandoned for the better plan. The con- 
tract plan of opération was to be replaced in its entirety. 

As to ownership : No title or interest in the property owned or 
held by ail or any of the parties to the contract passed or was affect- 
ed by the articles of incorporation. It is quite clear, however, in the 
articles, that the parties intended in the future to turn over that 
property to the terminal company. What was to be the character 
of the title or interest they intended to convey? There is no dispute 
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in this case that as much as the bare légal title was to go. Was the 
full bénéficiai interest also to pass? When the parties made the 1882 
contract, which provided for a trust, they also revealed therein that 
a terminal company had been under discussion. In an almost in- 
cidental way that matter was mentioned in connection with payment 
for the property covered by the contract. This mention was that such 
a company "may issue and deliver to the companies parties hereto 
its mortgage bonds, to the amount of their respective portions of 
the costs of said purchases and improvements." Why issue and de- 
liver the bonds, unless they carried value? Why issue and deliver 
them, except for some value in return ? In short, the idea in the con- 
tract was compensation or reimbursement. The compensation or re- 
imbursement was to be for money paid out for the legaî title and 
the bénéficiai interest in the property. The only thing which the par- 
ties then had in view to give value to a mortgage and its bonds was 
this same property. Clearly the parties had considered before and 
at the time of the contract that the plan first to be tried might give 
way to that of a terminal company, and that such company might 
acquire the entire title to the property. Coming to the articles, we 
find no change in this conception. The preamble recited that — 

"It was the understanding of the parties that such company might ac- 
quire, operate, and maintain said property in such manner as best to serve 
the interest of the parties hereto." 

Nothing is said regarding the use of mortgage bonds, but article 3, 
dealing with capital stock, authorized the directorate of the new com- 
pany "to receive in payment therefor the property and franchises in the 
city of Des Moines now held by" the parties to the contract. What oth- 
er than the bénéficiai interest in this property could hâve constituted 
in any real sensé "payment" for the stock? Article 4 required the 
consent of ail three companies before any "permanent charge" could 
be placed by the terminal company upon the property. Thus the plan, 
so far as revealed by the articles, seemed to remain as suggested in 
the contract, with the additional idea of a payment in stock ; in short, 
the complète title to go to the company, with the terms of payment 
not definitely settled, but suggestions of the value in bonds up to the 
outlay (in the contract) and of the capital stock of the company (in 
the articles). 

As to maintenance : There is but one direct statement, and that 
is the one from the preamble quoted above. As to where the funds 
are to be secured therefor, there is no suggestion, unless we can in- 
fer that the plan of the contract is to prevail, or that indebtedness 
may be incurred therefor. 

As to the use by other railways: There is the provision that the 
company shall bave no right, without the prior written consent of the 
three railways, "to lease or otherwise dispose of the use of any part 
of its franchises to any other railway company." 

Summarizing, the intention of the parties, as revealed by the arti- 
cles of incorporation, shows a development of the terminal plan, chang- 
ing, but not entirely abandoning, that of the 1882 contract. The con- 
tinuing influence of that contract is évident, though the limits of that 
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influence are not in ail respects clearly defined. As to opération, it 
is évident that the gênerai agency thereof was to be entirely différent 
from that contemplated by the contract, but there is lack of certainty 
as to the influence of the contract over the action of this new agency. 
As to title the intention is clear. As to improvement and maintenance 
there is indistinctness. 

The conduct and acts of the parties during the next few follovving 
years gradually clarified, crystallized, and consummated the entire 
plan. The intention that the entire title to the property should pass 
to the terminal company had been suggested in the 1882 contract and 
adhered to in the articles of incorporation of that company. It was 
to be further emphasized in resolutions of the four companies relat- 
ing to the transfers of the title. It was to be consummated in those 
conveyances. The plan as to improvements, maintenance, and opéra- 
tion of the property in the hands of the terminal company, which had 
been so dimly outlined in the charter requirement that the powers of 
the terminal company should be exercised "in accordance with the 
terms and spirit" of the contract, obviously needed further and clearer 
définition. The 1882 contract was most gênerai in its provisions, and 
it applied to a situation in which a terminal company had no place. 
No one could détermine what the "terms and spirit" of the 1882 con- 
tract meant as applied to the management of the terminal company. 
Very soon after the terminal company took control of the property, 
the parties dispelled this uncertainty by a supplemental contract, ex- 
plaining clearly what they meant in tîiat regard by the "terms and 
spirit" of the 1882 contract. This was the contract of May 10, 1889, 
related back to the date the terminal company took control (May 
1, 1888), and covering a term of 30 years. It completed in a worka- 
ble manner the terminal plan. While ail-important in the other branch 
of this case, this last contract is no more than a side light upon the 
main controversy, which pivots upon the character of title in the prop- 
erty conveyed to the terminal company. 

The first step toward a transfer of title was the action by stockhold- 
ers' meetings of the four companies, ail held January 1, 1885. At 
thèse meetings the railway companies (each reciting that the terminal 
company had been "organized as contemplated and provided in the 
aforesaid contract, to acquire, hold, use, and enjoy the real estate, 
property rights, and franchises in the city of Des Moines * * * 
of the aforesaid railway company and signatories of said contract 
acquired and held thereunder, and to carry out the purposes of the 
said contract") ratified and acceptcd the articles; undertook "to dis- 
charge ail the obligations imposed upon it by said contract in order 
to make effective the purposes of" the terminal company; and author- 
ized its proper officers — 

"upon tlie issuauce to it of tlie sliiire of tlie bonds and stock of said Des 
Moines L'niou Ilailway Company, to wlilcli it niay be entitled under said 
contract to (onvcy, assisn, and transfer to said company ail its rijîht, title, 
and iuterest of whatever name and character, in and to the real estate, fran- 
chises, choses in action, and rights in poss<;ssion or contingent to ail the 
property in the city of Dos Jloinos east of Farnham street in said city now 
held, enjoyed, or ciaimed by eithcr or ail of the signatories of said contract 
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of January 2, 1882, or aiiy agent or trustée thereof, purchased, acquired, or 
deld in pursuance of said contract." 

Upon the same day the terminal company, at the first meeting of 
its board of directors, appointed a committee — 

■'to confer with the several parties to said contract and agrée with them sev- 
erally iipon the ternis and prlce at which they will respectlvely assign, trans- 
fer, and convey said railroad property and franchises to this company, and 
procure froin them, and each of tliem, sueh conveyance and transfers as 
may te necessary to fully invest this company witli tlie title, coutrol, and 
management of said proiîerties as provided for in said contract of January 
2, 1882." 

It also directed the issue of not to exceed ail of its fully paid cap- 
ital stock and not to exceed 500 bonds, of $1,000 each, secured by 
mortgage on "ail of said property so to be conveyed to this company 
or thereafter to be acquired." This stock and thèse bonds were "to 
enable this company to pay for the property and to maintain, operate, 
and improve the same, and purchase other property necessary to carry 
out its objects, and remove any and ail liens or incumbrances thereon, 
and pay off ail just claims against the same." With the provision that, 
when the above committee "shall hâve agreed with the said several 
parties to said contract as to the amount of bonds and stocks of this 
company necessary to be delivered to them, and each of them, in pay- 
ment for said railroad property and franchises," and shall hâve deliv- 
ered the same "on receipt of the conveyances and assignments of said 
property so to be made to this company," the remainder of the bonds 
and stock shall be issued from time to time as needed only for the 
above purposes. Deeds in compliance with thèse resolutions were not 
made imti! beginning with November 7, 1887, and ending April 28, 
1888. Nor did the terminal company take possession and operate that 
property until May 1, 1888, after the last of thèse deeds, although two 
of the three railway companies had at thèse same January 1, 1885, 
meetings, voted to at once "transfer the management and opération of 
its property in Des Mioines" to the terminal company, expressly leav- 
ing the settlement as contemplated by the other resolution to be ar- 
ranged later, and although the terminal company at its meeting that 
day assumed to take immédiate charge. It is not shown in the record 
why there was this delay in executing the deeds, although counsel sug- 
gest it lay in the confusion attending the passage through nnancial dif- 
ficulties of the Wabash & Pacific, the largest single force in the ter- 
minal arrangement. 

November 1, 1887, the terminal company, at a stockholders' meet- 
ing called "for the purpose of considering the question of amending 
the articles of incorporation of this company, and issuing bonds of 
the company for the purpose of raising money to purchase, construct, 
and improve its railway and property," increased its capital stock to 
$2,000,000 (without changing the authorization to receive therefor the 
properties in payment), and authorized the issue of not over $800,000 
bonds, "secured by mortgage or deed of trust on the property of this 
company, and the same or the proceeds thereof to be used in pur- 
chasing and paying for its property and improving the same, and build- 
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ing its railways, dépôts, roundhouses, and shops, and making other 
improvements." 

Within a week later the directorates of the four companies passed 
practically identical resolutions in référence to the transfer of the 
property taken in the names of Dodge and of How. The substance 
of thèse resohitions was a request to How and to Dodge "to transfer 
to" the terminal company the property so held upon receipt of stipula- 
tions to deliver to each of theni as soon as practicable "first mortgage 
bonds of that company to the amount of the money advanced for the 
payment of said property and improvements with interest on same and 
taxes paid thereon" and the capital stock of the company; the stock 
to go one-fourth to Dodge and three-fourths to How, the latter to 
transfer the stock and bonds coming to him to the purchasing com- 
mittee of the Wabash "in lieu for the money advanced by said com- 
pany to make the purchase of above property and improvements, and 
the payment of taxes for this company." 

In addition the Des Moines & St. Louis authorized its officers to 
exécute a deed to the terminal company, "conveying to it ail its real 
estate, rights of way, franchise, roadbed, and other property of said 
company lying and Seing in the city of Des Moines, east of Farnham 
Street," no matter how acquired ; this being done "for the purpose of 
carrying out the contract of date January 2, 1882." 

On the same day, upon receipt of formai notices of the above reso- 
lutions passed by the railway companies, the terminal company, at a 
directors' meeting, accepted the above action of the railway com- 
panies, authorized the delivery of the stock and bond warrants, the 
exécution of the mortgage, and issue of bonds. 

Ail of the above resolutions were passed at stock or directorate 
meetings of the companies. The entire membership of the terminal 
company was selected by the railway companies and undoubtedly sim- 
ply registered their will. The resolutions emphasize and confirm the 
statements made above as to the intention of the railways (revealed 
in the contract and the articles) that the entire title should pass to the 
terminal company and be paid for by stock and bonds of that company. 

In pursuance of the resolutions, How and Dodge delivered deeds. 
There were three from How, covering différent pièces of property. 
The first two were identical in form. Omitting légal description of the 
property tîiey were as follows: 

"James F. How, Trustée, to Des Moines Uiiioli Railway Company. 

"Deed. 

"Whereas, the property herein deseribed was from time to time purchased 
with the moneys and funds of the "Wabash, St. I>ouis & Pacific Kailway Com- 
pany, a corjToratlori ; and whereas, for its convenience the légal title to said 
property was conveyed to me In trust ; and whereas, said property was ac- 
qnired and held for the purpose and upon the ternis set forth In a certain 
contract made and entered into on or about the 2d day of January, 1882, 
between the Des Moines & St. Louis Railway Company, the Des Moines North- 
western Railway Company, and the St. Louis, Des Moines & Northern Rail- 
way Company, G. M. Dodge, James F. How, and James F. How, trustée, and 
which contract was consented to by said Wabash, St. Louis & Pacifie Rail- 
way Company ; and whereas, I hâve heretofore, at the request of said Wa- 
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bash, St. Louis & Pacifie Railway Company, stated and declared In writlng 
that I held the légal tltle to the real estate liereinafter described in trust 
for said Des Moines & St. Ijiouis Railway Company and said Des Moines 
Northwestern Railway Company; and whereas, the board of dlrectors of said 
Des Moines & St. Louis Railway Company and the board of directors of said 
De.s Moines Northwestern Railway Company did, on or about the 8th day of 
November, 1887, pass certain resolutions containlng among other things the 
followlng, to wit: 

" 'Whereas, James F. How bas, prlor to 1881 and since then, purchased 
certain property and made expenditures on same as trustée for this company, 
the mouey expendwl for said property being fumished by the Wabash, St. 
Louis & I?acific Rail«'ay Company ; and whereas, under an agreement with 
this company and the Wabash, St. Louis &, Pacific Railway Company and 
others, it was intended that said property standing in the name of James F. 
How, trustée, should be transferred to the Des Moines Union Railway Com- 
pany under certain conditions: It is hereby resolved that James F. How is 
requested by this company to transfer to the Dos Moines Union Railway 
Company the property alxive referred to' : 

"Now, therefore, know ail nien by thèse présents: That I, James F. How, 
trustée, as nforesaid, of the city of St. Louis, state of Missouri, in considéra- 
tion of the premises, and of the sum of oiie dollar to me in hand paid by the 
Des Moines Union Railway Company, the receipt whereof is hereby acknowl- 
edged, hâve granted, bargained, sold, and eonveyed, and by thèse présents 
I do hereby grant, bargain, sell, and convey, unto the said Des Moines Union 
Railway Company the several lots or liieces and parcels of ground situated, 
lying, and being in the city of Des Moines, county of Polk, state of lowa, par- 
ticularly described as follows: * * * 

"To bave and to hold ail and singular the several pièces and parcels of 
real estate aforesaid, with ail the appurtenances thereunto belongiug, unto 
the said Des Moines Union Raihvay Company, a corporation, and its assigns 
forever. It is expressly understood, however, that I only undertake to con- 
vey such title as I may hâve in said premises, and that I only undertake to 
warrant and défend against those claiming through and u^der me." 

The third deed substantially differed only in that the conveyance re- 
cited it to be by How "as trustée aforesaid." The deed from Dodge 
was an ordinary quitclaim. A few lots which had been taken in the 
name of the Northern were quitclaimed by a deed which eonveyed the 
described lots — 

"together with ail and singular the tenements, hereditaments, and appurte- 
nances thereunto belonging, or in any wise appertaining, and the reversion 
and reversions, remainder and remainders, rents, issues, and profits thereof; 
and also ail the estate, right, title, interest in the above-described property, 
possession, claim, and demand whatsoever, as well in law as In equlty, of 
the said parties of the flrst part, of. In, or to the above-described premises, 
and every part and parcel thereof, with the appurtenances, to hâve and to 
hold ail and singular the above mentioned and described premises, together 
with the appurtenances, unto the said parties of the second part and assigns 
forever." 

Other property which stood in the name of the Des Moines & St. 
lyouis was eonveyed by gênerai warranty deed. AU of thèse deeds 
were recorded, so far as this record shows, on April 26, April 27, or 
May 1, 1888. The mortgage authorized was dated November 1, 1887, 
aclcnowledged February 13 and 28, 1888, and recorded May 21, 1888 
(three weeks after record of the last of the above deeds on Mày 1). 
There was never any deed from the Northwestern, which had no prop- 
erty standing in its name. 
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It is unprofitable to trace the différent later steps connectée! with 
and leading up finally to the payment for the property by bonds cov- 
ering the actual expenditiires and stock totaling 4,000 shares ($400,- 
000). With the passage of thèse deeds and considération ends the his- 
tory of the title. Ail of thèse transactions resuit as follows: An in- 
tention on the part of ail parties that the entire title shall go to the ter- 
minal Company; payment by that company of the fuU considération 
therefor ultimately agreed iipon ; deeds designed to convey that f uU 
title. 

[2] But it is said that, if the railways did so convey ail interest in 
thèse necessary parts of their roads, such action would be void. The 
rule invoked is that public carriers will not be permitted to contract 
away their public usefulness by vitally maiming their lines. Rules of 
law extend no further than the basic reasons upon which they rest. 
The usefulness, if not the necessity, of terminal companies is establish- 
ed. That they must, as a gênerai proposition, own their properties in 
order to raise funds to improve, maintain, and operate them efficiently, 
is certain. The more efficiently and economicaîly a railway can pro- 
cure terminal facilities, the better and cheaper its services to the pub- 
lic should be. The conditions and compensation for use of such ter- 
minais by the railways are subject to public control, so that the railways 
cannot be denied or unreasonably restricted in such usage. The pub- 
lic service is protected. It should be bettered by such a terminal ar- 
rangement. Therefore the rule invoked by plaintiffs has no applica- 
tion to disposition of terminal portions of a railway to a terminal Com- 
pany. 

It is urged that the terminal company has, by its own statements, 
declared that it had no bénéficiai interest in the property. The .state- 
ments intended are contained in reports made bv that company to the 
Executive Council of lowa for the years 1888, 'l889, 1890, 1892, and 
1893. In thèse reports the company stated that it was "simply a rep- 
résentative company, acting as an agency" for the railway companies, 
"performing ail necessary work for thera, and charging each at ac- 
tual cost, its due proportion thereof incurred." Thèse reports were 
made for purposes of taxation. During ail of thèse years, except 1892 
and 1893, the entire income was applied in réduction of the bills of 
the railway companies, and for those 2 years it should bave been so 
applied under the terms of the 30-year contract, dated May 10, 1889; 
so that, in fact, it had no income which properly remained as its own. 
Again, if the use of the terni "représentative" is to be emphasized, it 
would be met by the terms "tenant" and "lessee," applied to the rail- 
way companies, in a contract dated July 31, 1897. This latter contract 
\V3.s between the terminal company and the complainants, or their 
predecessors. It applied to and affected the contract of 1889, under 
which the companies are and bave been operating since very shortly 
after the terminal company began to control the property. 

It is contended that complainants retained through the articles of 
the terminal company an interest in and control over the property. As 
Vi-e bave endeavored to show above, no interest was retained in the 
property tb.rough thèse articles of incorporation. The title was un- 
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disturbed and imaffected until the deeds Iransferred it. However 
vocal the articles of incorporation and the resolutions of the différent 
companies may hâve been of the intention of the parties, thèse ex- 
pressions passed into effective action only in the deeds. But the arti- 
cles did provide for a direct control over the property by the railway 
companies. This was through the requirement that the prior consent 
of the railways was necessary before leasing- or disposing of the use 
of any part of its franchises, or before placing any permanent charge 
upon the property, and the requirement that the railways, not the 
stock, should name the entire directorate. This control was purely 
contractual in its nature, and neither sprang f rom nor gave rise to any 
légal estate or interest in the property itself, affecting the full and com- 
plète title of the terminal company. When the deeds passed, the ter- 
minal Company held the complète légal and ec|uitable title to the prop- 
erty, though it had by contra et restricted its freedom to lease, dispose 
of, or incumber it. 

[3] The above control was later relinquished. April 8, 1890, there 
was an attempt to amend the articles. The resuit of the proposed 
amendments would hâve been to take from the railways, as such, ail 
of the control given by the original articles, to substitute therefor a 
character of veto control by one-eighth of the stock, and to provide 
that, not ail, as formerly, but 4,000 shares, of the capital stock should 
be paid the railway companies, in addition to the bonds then already 
issued, as the full purchase price of the property deeded by the rail- 
ways. The railways contcnd that they were invalid, because not prop- 
erly adopted, and that, even if valid, they conld not alter the relations 
between the railways and the terminal company, because such were 
based upon contractual rights which had become vested, and which the 
railways had not by formai corporate action consented to be altered. 

The claim that the amendments were never properly adopted is well 
taken, but not open to complainants. The exact rights of anv one to 
any of the capital stock were not determined definitely until the con- 
tract of ATay 10, 1889, and no stock had been issued at ail up to the 
date of the attempted amendments. Tlowever, the company had main- 
tained an organization from its incorporation, December 10, 1884. 
Tliis was not difficult, as the articles themselves provided for the nom- 
ination of the entire board by the railway com]>anies, no other party 
had any interest in this terminal company or property, and it was 
not active in the control and opération of the property vmtil May 1, 
1888. But when the corporation undertook to amend its fundamental 
law, that could be legally donc oniy by the stockholders. There was 
no stock issued ; there was only a right to stock through the contract 
of 1889. This contract provided (section 26) for the issuance of tlie 
entire authorized capital of $2,000,000 (20,000 shares), 10,000 shares 
to the St. I.ouis Company and 5,000 shares to each of the other two 
companies. It appcars from the same section of the contract that each 
company was to stock-qualifv its own terminal company directors. 
With the three companies entî^tled to ail the stock, and with none of it 
issued, the eight men (in person or by proxy), who had been selected by 
thèse companies as their choice for directors, met in a stockholders' 
254 F.— GO 
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meeting, claiming to represent one share of stock each. There is a 
statement in the minutes of that meeting that tlie railway companies 
"were also présent" in the person of three of tliese men, who vvere re- 
spectively président or vice président of each of the railways. It is not 
stated or claimcd that such alleged représentatives were there holding 
the proxies of the stock to which their respective companies were en- 
titled, or that as such représentatives they participated in any way in 
the meeting. Nor is it claimed that any of them had any authoriza- 
tion from liis company (unless such adhered to his ofïïcial position) 
to so be présent or to represent it. At such a meeting the amendments 
were duly passed. Formai requisites of the lowa law as to publication, 
etc., of corporate amendments were met. 

Articles of incorporation hâve a dual character; they are at once 
a grant of authority and a contract. The matter of authority is be- 
tween the state and the incorporators alone. The matter of contract, 
while always and primarily between the state and the incorporators, 
may include third parties, either actual or in prospect. Hawthorne 
v. Calef, 2 Wall. 10, 17 L. Ed. 776; Curran v. Arkansas, 15 How. 
304, 14 L. Ed. 705 ; Woodruff v. Trapnall, 10 How. 190, 13 L- Ed. 
383. The relation between such third parties and the incorporators, 
or their combined entity, the corporation, is purely contractual. It 
possesses no différent or higher attributes because its terms find ex- 
pression in an instrument to which the state is also a party. Such 
contracts are subject to the ordinary rules of law governing contracts. 
It is, of course, évident that such third parties and the corporation 
could not alter such contract in any manner that would afïect the rights 
of the other party, the state. Although there are additional reasons 
why this should be so where the state is a party to this character of 
contract, yet neither can two of three parties to any contract so alter 
their contractual relations as to affect the third without its consent. 
No reason appears why in this, as any kind of tri-party contract, two 
of the parties may not at will alter or annul any of such contract rights, 
if such action afïects them alone. 

With such power to change their rights, the question becomes wheth- 
er or not the terminal and railway companies hâve altered or annuUed 
the rights arising from the contract contained in the articles of incor- 
poration. They took no formai corporate action accepting or ratify- 
ing thèse attempted changes in their contractual relations with the ter- 
minal company. But ail of the individuals who acted at this purported 
meeting of stockholders of the terminal company were chosen by the 
three railway companies and certainly were merely their instruments. 
There can he no question that the controlling, executive officers of 
the 'railway companies were fuUy aware of and approved the action 
of the meeting; that Hubbell was encouraged to purchase the bonds 
and stock ; that the value of the stock was solely prospective during 
the existent operating contract; and that this value has largely in- 
creased, as the worth of the terminais grew and the contract term 
diminished. Although the 1889 contract had provided for distribution 
between them of the entire capital stock of 20,000 shares, they ac- 
cepted, after the amendments, distribution of 4,000 shares provided 
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therein. Before the amendments there had been no stock issued, but 
the corporate organization had been maintained by eight directors 
chosen by the three railways in accordance with and in the proportions 
prescribed in the original articles. After the amendments the directors 
were elected by the outstanding stock, and, in fact^ they were not ail 
représentative of the railways ; no attempt was made by the railways, 
as such, to exercise the very valuable right of naming, in certain pro- 
portions, the directors. The amendments provided that no stock be- 
yond the 4,000 shares should be issued, except by consent of more 
than seven-eighths of the stock. This provision has been observed. 
This was a very vital provision, bearing upon the value of the issued 
stock. It cannot be disputed that the virtual veto of further issue 
was for the benefit of Hubbell, who then owned one-eighth of the 
stock (bought less than two raonths before), and to whom the Wabash 
purchasing committee at that very time was endeavoring to sell an- 
other eighth (later consummated). At that time the terminal Com- 
pany was under contract with the railway companies to apply ail of 
its surplus earning to a réduction of their service bills, thus, during 
the life of that contract, depriving the stock of ail chance of dividends. 
That contract had then 28 years to run. Yet 3 days before this pur- 
ported meeting of the terminal stockholders the Wabash purchasing 
committee offered Hubbell $100,000 of terminal bonds and one-eighth 
of the stock for $115,000 and accrued bond interest. This sale was 
consummated after the amendments had been adopted. 

The truth seems to be that the purchasing committee of the Wa- 
bash was desirous of realizing upon thèse bonds and stock by sale to 
Hubbell, who was the dominating influence in the other two railways ; 
that Hubbell was willing to purchase if the control of the railways, as 
such, given in the articles was removed ; the articles were amended, 
removing Hubbell's objection; the purchase was made. For 17 years 
thereafter the railways acted in perfect harmony with the articles 
as amended. During ail of that time there was no questioning of 
their validity. Not until this suit was filed in 1907 was there any 
such attack. The doctrine of lâches comprehends and controls the 
situation. Neither as shareholders nor as parties contracting with 
the terminal company can the raihvay companies thus sleep upon 
their rights and then in a èourt of equity enforce such against others 
who hâve, to their knowledge, acted upon the belief that such rights 
did not exist, and hâve acquired and hold property which has enor- 
mously increased in value in the interval. Thèse amendments took 
away ail control by the railway companies, as such, over the action 
of the terminal company. This would include the rights of approval 
by them of usage, transfer, or permanent incumbrance of the property, 
nomination of directors, and ail influence of the 1882 contract as em- 
bodied in the articles of incorporation. AU of thèse provisions in the 
articles were for the exclusive benefit of the railways, and they could 
and did part with them. 

Finally, it is urged that it cannot be supposed that thèse railway 
companies would bring into being a créature, put into its hands such 
ownership and controi over their property, and endow it with such 
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powers that it and not they could command the situation. Such a sup- 
position is improbable and hère unnecessary. There is nowhere any 
indication that the railways intended any such resuit, and yet such, 
in our judgrnent, is the resuit. This unexpected outcome was the 
product of several circumstances. A very short trial convinced the 
railways that the 1882 contract plan was not safe nor practical in the 
use of the terminais. Under that plan as much control as they deemed 
proper had been vested in that one of them (Des Moines & St. L^uis 
Railway Company) which was most largely interested in the property. 
The necessity of some neutral outside agency was évident. A close 
corporation, in which stock and représentation on the directorate was 
assured in proportion to their ownership of the property, naturally 
suggested itself. The opportunity for reimbursing themselves for out- 
lay in connection with the property was attractive. This could be done 
through bonds of a terminal company, and yet leave the free use and 
entire control of the terminais. Such bonds must hâve value behind 
them, and there was no other value possible except the property ; also, 
they must acquire the stock of such company and iBUst make payment 
theref or in value. So they created this agency ; they circumscribed 
its powers with restrictions which made their control of it as com- 
plète as legally possible; they contracted among themselves, limiting 
the transfer of stock by any of them. They thus took every précau- 
tion consistent with the objects they had in mind which prudent men 
could devise to make their control over their créature complète and 
permanent. They then transferred to it their property and felt se- 
cure. 

For years so complète was this mastery that no stock of the terminal 
company was issued, although it had acquired the property, issued 
its bonds thereon, and had sole control over the opération of the ter- 
minais. But financial difficulties enmeshed the Wabash, the then hold- 
er of the largest interest (one-half) in the stock and bonds. One avenue 
of relief was through disposition of a considérable portion of such stock 
and bonds to an individual (llubbell), who was then influential in the 
two other railways. Such a sale would seem in effect a mère rear- 
rangement of the interests of the three companies in the terminal com- 
pany. But it was a vital condition of that purchase, required by the 
purchaser, that the complète control of the railways over the terminal 
company should be lessened, so that the purchaser might protect bis 
interests. This was done. It was the severance of those bonds in 
which lay the control of the railways, as such, over the terminal com- 
pany. Thereafter, through successive acts, natural enough, and at the 
time apparently harmless, this removal of control was more completely 
confirmed; the ultimate resuit being the entire émancipation of the 
terminal company from outside government. In course of time a ma- 
jority of the outstanding stock had passed legitimately and for value 
to the Ilubbells ; also they had disposed of their interests in the rail- 
ways (Northern and Norihwestern) to the Milwaukee, retaining for 
themselves the terminal company holdings. Thèse last two concur- 
ring factors inserted into the situation for the first time an unforeseen 
diversity of interests belvveen the raihvays and the terminal company. 
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Thus the railways themselves had, through a séries of acts and cir- 
cumstances extending over many years, gradually let slip from tliem 
that exclusive ownership and control which they had at the heginning 
80 much valued and so carefully guarded. The proprietorship and 
mastery of the entire terminal property, rights, and franchises are rep- 
resented by the outstanding stock and bonds of the terminal company. 
Ail of such stock and bonds are now held by the complainants, or 
passed through thcir ownership or that of their predecessors and were 
parted with for value. They bave not lost their property. They hâve 
the stock and bonds, or the value they received for them. They bave 
parted with ail control not given by the stock or bonds. 

Our détermination upon the main contention in this case is that 
complainants, except as bond and stock holders, bave no interest in 
the property of the terminal company and no voice in the control and 
management of that company. 

Surplus Earnings. 

[4] In connection with the management and opération of the ter- 
minal properties, sources of income arose aside from the contributions 
made by the three raiKvays. Thèse sources were switching charges 
and rental of parts of its property or of privilèges in connection there- 
witb. Accumulations of this character now total several hnndred 
thousand dollars. Complainants base claim tberefor upon the contract 
entered into between the terminal company and the railway companies, 
dated May 10, 1889. The terminal company replies that the contract 
does not include such moneys. The détermination turns, therefore, 
upon the meaning of that contract. A subséquent contract of July 31, 
1897, does not aiïect this controversy. Those portions of the 1889 con- 
tract pertinent to this point are as follows : 

"Section ;>. Kucli of ssiid iiartics of tlit; second part, for itself and Its as- 
signs. agrées to pay to said party of the flrst part a sum of mouey to be 
ascertained as follows, to wit: 

"(1) There .sliall be asc'crtained the amount re(uiire(l to pay 5 per cent, 
interest upon the niortKa.!;e bonds of the party of Ihe flrst part, ouo-twelfth 
of which, less any déduction hereinafter provided for, shall be payable 
monthly as hereinafter specifled. 

"(2) At the expiration of each nionth, or as soon tliereafter as praeticahle, 
there sliall be asceilainert the expenses of maintaininK and repairing tlie 
property of the party of Ihe first part, inchuling the inaintoiiaiice aud repaii' 
of traclis. dépôts, roundhouses, etiginc» houses, etc., dtiriug the preceding 
month. And in liko manner there shall be ascertained the taxes, gênerai or 
spécial, leviod upon or agalnst said property and paid dui'ing the preceding 
mouth, or to be paid during the next succeeding nionth, and the iusuranee, if 
a])y, paid during tlie preceding raoutli, or to be paid during tlie next succeed- 
ing month. 

"(3) There shall be likewise ascertain(>d the costs and expenses of every 
nature connected with the opération of said tenninal station, freight and 
passeng(>r dépôts. de])Ot grounds, roundhous(>s, transfers and otlier properties, 
which is to include every item of expense or disburseinent incurred or niade by 
the pai-t,y of tlie lirst part not hereinbefore mentioned, except tlie expenses 
specified in section !> h(,'i-eof. 

"Section 4. Ilaviug so ascertained the monthly aggregate of ail the items 
and snms mentioned in the prec(-diug section, there shall be deducted there- 
from the aiiioiint, if any, which other railway companies luay be under obliga- 
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tion to pay by vlrtue of contraets for the use of sald property, or parts there- 
of, for the precedlng rnonth, and the remainder shnll be pald by the parties 
of the second part in the proportion that the wheelage of eaoh of said parties 
bears to the entire wheelage of ail sald second parties during such precedlng 
rnonth ; and it Is expressly understood and agreed tliat in Computing wheel- 
age, three narrow-gauge cars shall be taken as the équivalent of two standard- 
gauge cars, and that the term 'wheelage' as used in thls contraet means that 
three narrow-gauge cars are to be accepted as the équivalent of two standard- 
gauge cars. 

"Section 5. If the amount, or any part of tlie amount, due from any other 
rallroad coinpany or companles for the use of said property or any part 
thereof, shall not be pald when due, then the sum so due and unpald shall 
also, on demand of said flrst party, be pald to it by said second parties on a 
wheelage basis as hereinbefore deflned." 

Section 9, referred to in the above quotation, relates to a différent 
basis of dividing roundhouse expenses and does not alter the meaning 
of the quotation. 

The plaintiffs contend that thèse "surplus earnings" are made up of 
items which under the above provisions should hâve been credited upon 
their monthly bills. Défendants claim that the only character of crédit 
items intended by thèse provisions were such as were paid by some 
other railway by virtue of a contraet for the use of the property, and 
that thèse items fall without that définition. This latter contention is 
a strict construction of the exact wordtng of the contraet. It is not in 
our judgment a fair construction of the spirit of the agreement. This 
conclusion is based both upon the history of the transaction and upon 
the meaaiing to be given this précise language when read in connec- 
tion with the entire contraet. 

After the railways had, in April, 1888, transferred the property to 
the terminal company it was in a position to proceed to carry out its 
purposes. AU of the parties (this for practical purposes at that time 
meant the three railway companies) evidently realized that something 
more was needed to definitely define and control the relations of the 
four companies toward each other. One witness testifies that the mov- 
ing considérations which led to this agreement were that the 1882 con- 
traet had made no provision defining how the interest upon the bonds 
should be paid, and that the railways thought that roundhouse services 
should not be paid for on a wheelage basis. Doubtless thèse two items 
were in the minds of the parties, but it is quite évident that there was 
something of greater importance. The very gênerai statement in the 
articles of incorporation that the terminal company was to exercise ail 
of its powers "in accordance with the terms and spirit of the afore- 
said contraet entered into on the 2d day of January, A. D. 1882," was 
too vague to serve as a practical définition of the rights of the parties, 
or as a guide to the terminal company in the conduct of the business 
of the railway companies. Besides it was vitally necessary to settle 
the terminal stock rights of the railways. Therefore the parties wisely 
determined, as set out in the preamble of the 1889 contraet, that — 

"for the protection of the parties hereto and thelr asslgns, It is important 
that the rights, duties. and liabilitles of each in regard to the whole subjeet- 
matter of said terminal facillties, including thelr use, care, control, rental, 
taxes, expenses, renewals, Insurance, and repairs, shall be stated and deûned." 
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The contract of 1882 had provided a plan for financing the ter- 
minal Project. This plan contemplated that the raiiway companies 
would provide the terminal properties; that the expenses of control, 
supervision, maintenance (including taxes) and (generally speaking) 
improvements should be met by them on a wheelage basis. They ex- 
pected at that time to procure the service at cost and divide that cost 
in accordance with actual usage. This idea that the terminal service 
for which they were taking ail thèse steps would be fumished them 
at cost passed into the 1889 contract. For several years after that con- 
tract became effective the monthly bills rendered by the terminal Com- 
pany and paid by the raiiway companies set forth specifically thèse 
items of rentals and switching charges from outside sources as crédits 
upon the expenses, of which the balance was divided between the three 
railways on a wheelage basis. February 11, 1891, a directors' meeting 
of the terminal company ordered — 

"that the rents eolleeted for the use of the compnny's real estate, and the 
switching charges paid in, be credited on the bills of the différent tenant com- 
panies occupying this company's terminais, giving to each company its 
share ascertained by wheelage." 

About a year later, January 7, 1892, the same body ordered a dis- 
continuance of this practice. By its terms this discontinuance was in- 
tended to be temporary, and was for the purpose of providing a fund 
"with which to purchase supplies and pay current bills which corne 
in before it receives its monthly revenue from the tenant companies." 
When the auditor of the Wabash noticed the absence of such crédits 
from the bill for the month preceding the above last order he inquired 
of the terminal company superintendent, who wrote as f ollows : 

"Replying to yours of the Ist Inst., in regard to the allowance for switching, 
rentals, etc., that should be made on our bills for the months of Deeember 
and January, I hâve to say, that at a meeting of the executive committee, 
held January 7, 18i>2, it was decided not to distribute thèse collections for a 
perlod of time, until the Des Moines Union Raiiway Company could accumu- 
late a small fund for working capital. I présume this will continue in effect 
until January, 1893. You will be fumished each month a statement showlng 
the amount of this rental, and your proportion of the same [italics ours], so 
you can inaUe a charge against the D. M. U. Kailway and carry it on your 
books, as you see fit, for future adjustment." 

Also, in the annual report made by the terminal company to the 
Executive Council of the state of lowa for taxation purposes for the 
years 1888, 1889, 1890, 1892, and 1893 was the statement that the ter- 
minal company was "simply a représentative company, acting as an 
agency for" the raiiway companies, "performing ail necessary work 
for them, and charging each at actual cost its due proportion thereof 
incurred." The report for 1894 differs in some other, but not in this, 
respect, except that it includes another raiiway, and says that it "per- 
forms certain services for thèse companies, and coUects from them 
as rental, and for such services, the aggregate amount of its expenses, 
which expenses are paid by the several railwav companies in propor- 
tion to the use of the property and services rendered, as provided by 
contracts existing between this company" and the other companies. 
Thus the history of this provision of the contract, and of the view 
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taken of it by the parties themselves before any antagonistic motives 
or interests had intervened, shows that ail revenue of the terminal Com- 
pany was to be credited on the bills of the railway companies. A care- 
ful considération of the entire contract itself leads to the same con- 
clusion. 

Therefore the surplus earnings should be returned to the railway 
companies. For that purpose an accounting should be talcen to déter- 
mine what sum should go to each, calculated upon monthly wheelage 
basis. 

Usage After May 1, 1918. 

When the présent operating contract is ended, the rights of the par- 
ties respecting the use of the terminais by the railways are those which 
spring from their nature as carriers and their physical and business 
relation to each other as carriers in and entering a large terminal. 
Thèse are that the terminal company must furnish its fuU terminal 
facilities in so far as reasonably necessary and required by the rail- 
ways, and they will pay therefor such reasonable sum as may be agreed 
upon between the terminal company and each of the railways, or, in 
default of such agreement, as may be fixed by the proper public 
tribunal. 

Conclusion. 

The decree should be modifled. It should state the complète title 
to this property in the terminal company, and that the only interest 
of the railways in the property or the management of the corporation 
is such as flows from stock ownership, that the surplus earnings be- 
long to the railways, and a master should he appointed under instruc- 
tions to ascertain the part due each upon a wheelage basis. 

It is so ordered. 

HOOK, Circuit Judge (dissenting in part). I concur in the award 
to plaintiffs of what is called the surplus earnings of the terminal com- 
pany, not only for the particular reason given, but also for a broader 
one, arising from the other branch of the case. 

I am unable to agrée to the foregoing opinion upon the main con- 
troversy, and will state my reasons in a gênerai way. The railroad 
companies organized the terminal company, and invested it with the 
légal title to their property, including intégral parts of railroad lines 
and appurtenant franchises, solely for the more convenient and better 
performance of their public duties. It is open to question whether 
the most important of the conveyances could lawfully hâve bcen made, 
except for that spécifie purpose. That purpose was fundamcntal, not 
temporary or casual, and it determined the cliaracter of' the terminal 
organization. The terminal company was not incorporated by indi- 
viduals as an independent enterprise for personal profit, and its stock 
was not put upon the market as that of a financial venture. The con- 
tract of 1882 between the railroad companies foreshadowed the ter- 
minal company in express words, and when that company was char- 
tered it took the place of the individual trustée provided for by the 
contract. That fact is too plain for discussion. The change to a cor- 
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porate trustée was solely for reasons of convenience. It was one of 
method or form, but not of undcrlying, essential substance. 

As regards the légal title to the property, the terminal company be- 
came the trustée of the railroad companies that organized it and of 
such others as niight thereafter be admitted to joint bénéficiai owner- 
ship. The beneficiaries, présent and future, were what are common- 
ly called proprietary or constituent companies. Each of them owed 
a duty to the others that it would not at any time so deal for itself or 
with its own proprietary interest as to impair or destroy the joint re- 
lation among them or the character of their common organization. 
Not only did the terminal company hold the légal title as trustée, but 
in the opération and maintenance of the property it was an agency of 
the proprietary companies for the performance of their railroad func- 
tions. Tliis was accurately expressed in a sworn déclaration by one 
of the individual défendants in 1892 when président of the terminal 
company. He averred that it was "simply a représentative company, 
acting as an agency at Des Moines for the Wabash Railroad Company 
and the Des Moines, Northern & Western Railway Company, perform- 
ing ail necessary work for them, and charging each, at actual cost, its 
due proportion for the expense thereby incurred." The Des Moines, 
Northern & Western was the successor of two of the original proprie- 
tary companies. 

In both aspects of its position towards the proprietary companies 
the terminal company was in a high sensé their trustée, and accord- 
ing to salutary principles it was bound to maintain the integrity of 
that relation. Being itself a corporation, its fiduciary obligations and 
disabilities rested equally upon its officers, through whom alone it 
could act. The limitations upon the right of a person in such a ca- 
pacity to act for his personal benefit with respect to the subject of the 
trust are familiar. Never are they less than that the dealing must be 
open, avowedly at arm's length, and without connivance or concealment. 
The individual défendants, one or the other, or both, were, at ail the 
times material in this case, officers and directors of the terminal com- 
pany. The conclusion of my Brothers, briefly stated, is that by a séries 
of transactions occurring in a long course of years the original char- 
acter of the terminal company was gradually changed into that of an 
independent corporation, and that the control of it was lost by the 
railroad companies and was acciuired by the individual défendants, 
who were its officers. But they say : 

"There is nowhere any Indication tliat the railways intended any sucli re- 
fiult, and ^'et such, in our juds;mt'nt, is tlie resuit. Tliis imexiiected outcome 
was the product of several circumstam.'os." 

In other words, the proprietary companies were not cognizant of the 
trend of the circumstances, and the resuit held to follow, though un- 
expected, and not intended by them, is enforced, because of a légal 
presumption of intention of natural conséquences of acts, regardless 
of intention in fact. The circumstances relied on do not appear to 
me to hâve the significajice attributed to them ; but, were it otherwise, 
the presumption should not be so broadly applied to the case of a trust, 
the destruction of which is claimed by those subject to the disabilities 
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of trustées dealing for themselves. The excerpt quoted above touches 
the quick of this controversy. In my opinion the various transactions 
thought to produce a resuit so unexpected and unforeseen should be 
severally examined in the light of the surroundings at the time they 
occurred. If in one aspect they were then consistent, or not apparent- 
ly inconsistent, with the fréquent and studied déclarations of the ob- 
ject of the terminal organization, and that view was then reasonably 
entertained by the railroad companies, that view should prevail in a 
court of equity, rather than a shrewder one tending to a conclusion in 
favor of participants vvho were bound in good conscience to the con- 
trary. 

An argument is made upon the issue by the terminal company of 
bonds on the property and the necessity that it should hâve had the 
title to enable it to make the mortgage. Of course it had to hâve title 
as complète as the giving of the mortgage required, but there is noth- 
ing in that inconsistent in any degree with the existence of a trust 
relation between it and the proprietary companies. The mortgage is 
still afoot, and in this case no rights are asserted under it. Its ef- 
fect upon the question before us is not différent from that of a joint 
mortgage by the proprietary companies upon properties severally own- 
ed by them, but committed to a common use, or that of an authorized 
mortgage by an individual trustée named under the contract of 1882. 
The proprietary companies were fully justified in believing that the 
changes and amendments in the charter, etc., of the terminal com- 
pany, now relied on as making for its complète independence, were 
for the sole purpose of giving it the conventional dress of a corpora- 
tion that has put forth an issue of bonds. That was why suggestions 
originating within the terminal company were so readily agreed to by 
them, and that is why the resuit so contrary to their vital interests, 
now held to follow, was unforeseen. 

I question whether property and rights of great value are lost in 
that way, except in circumstances concededly not présent hère. The 
very suggestion that a great railroad System, like the Wabash, for ex- 
ample, had unintentionally and unexpectedly lost its proprietary inter- 
est and right to use extensive terminais in a large city, to the estab- 
lishment and upbuilding of which it was a party, and to which it had 
contributed property acquired for railroad purposes by eminent do- 
main and public grant, is so unusual as to impose upon those who 
make it a heavy burden of law and fact. Questions like thèse nat- 
urally suggest themselves : Who got the property of the railroad com- 
pany, and deprived it of its right of entrance into the city? How did 
they do it? What were their relations to the railroad company? Who 
represented the railroad company in such an important matter, and 
what authority did they hâve? 

After the conclusion is reached that the terminal company had by 
graduai action thrown off its trust character and had become independ- 
ent, attention is directed to the transactions in its stock. The power 
asserted by the individual défendants to control the terminal company 
and thereby to exclude the plaintiffs from the use of the terminais 
rests upon their possession of five-eighths of the issued capital stock. 
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There is, however, abundant proof that the stock of that company was 
intended only to represent the interests of railroad companies actually 
using the terminal faciHties and as a method of apportionment among 
them. The stock was not intended as a source of personal or indi- 
vidual profit apart from railroad use. Stock ownership and terminal 
use were inséparable. I know of no public policy or rule of law against 
such a status of corporate stock or its enforcement as between the par- 
ties vvho established it. If it were formally expressed in the corporate 
charter, the world would hâve to take notice. But as between the par- 
ties themselves, those participating and having actual knowledge, in- 
ternai évidence may disclose it. It should always be in mind that in 
this case there are no innocent purchasers relying upon public records. 
The contract of 1882 specified the proportional interests of the three 
original railroad companies, and foreshadowed the organization of the 
terminal company to take the place of an individual trustée. In 1884 
the terminal company was organized for the expressed purpose of 
carrying eut the contract. My Brothers see in the articles of incorpo- 
ration some évidence of a departure from the trust and the bénéficiai 
relations, but it seems to me that the intention to maintain them was 
asserted and reasscrted as definitely and positively as words would 
permit. 

While, as customar--, the charter made provision for a capital stock, 
the connection between the distribution and future ownership of such 
thereof as might be issued and the railroad use of the property was 
manifested, not only in that instrument, but afterwards in many ways 
by both the railroad companies and the terminal company. The limi- 
tations of an opinion will not admit of a récital of this évidence in dé- 
tail. It is in the record, and there is much of it. In 1887, three years 
after the terminal company was incorporated, when the parties began 
to convey to it the légal title, the directors of the predecessor of the 
Wabash Company adopted a resolution directing its président and sec- 
retary to exécute a deed conveying "ail its real estate, rights of way, 
franchise, roadbed, and other property of said company lying and be- 
ing in the city of Des Moines, east of Farnham street, whether the 
same was acquired by grant from the city of Des Moines, or by pur- 
chase or condemnation," and, it was added, "this resolution being of- 
fered for the purpose of carrying out the contract of date Januai'y 2, 
1882," etc. One of the individual défendants, as secretary of the di- 
rectors' meeting, recorded the adoption of the resolution. The Wa- 
bash Company was then the real party in interest. The conveyance 
executed by the officers so authorized, the individual défendant being 
one of them, was in form a warranty deed, but certainly the resolu- 
tion of authority fixed the effect of the conveyance for the parties and 
those who afterwards dealt with knowledge of the facts. Mère ex- 
ecutive officiais of a railroad company cannot, upon their own initia- 
tive, convey away parts of its road and franchises. And, were it nece.s- 
sary to be determined hère, it would be an interesting question how 
far its représentatives in a terminal company, organized and holding 
title like the one hère, could do so by consenting to a vital change of 
its character, or even by a disposai of its stock^ without express au- 
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thority of their principal manifested in the usual corporate way. The 
30-year contract of May 10, 1889, between the terminal company and 
the proprietary companies, was authorized as supplemental to the con- 
tract of 1882, and in a preamble it was recited that in pursuance of its 
charter it acquired and owned a railway. The charter was that of 
1884 into which the contract of 1882 was written. 

One other matter bearing on this phase of the case may be men- 
tioned. The effort to purchase stock began in 1888. The property of 
the Wabash Company, including a half interest in the terminal stock 
not yet issued, was then in a transitional state in a foreclosure pro- 
ceeding, being held by a purchasing committee. One of the défend- 
ants wrote Mr. Ashley, the président of the Wabash Company, and 
also a member and the secretary of the purchasing committee, saying 
he had been asked whether half of that stock interest, one-fourth of 
the whole, could be bought. Mr. Ashley replied f avorably, adding : 

"But I hâve always supposecl that it woiild be necessary to conflue the sale 
to such railway companies «s wouI<l be Interested in the .station." 

Also: 

'■Was there not an under.standlng or agreement as to the sale of the stock 
when the terminal company was formed, and would it not be prejudicial to 
the intere.st of the whole to part with the stock to outsiders?" . 

The défendant replied, agrceing with him and mentioning some rail- 
roads in whose interest inquiries had been made. The purchase was 
made in 1890. It was in 1892 that the other individual défendant 
made the sworn statement that the terminal company was "simply a 
représentative company, acting as an agency" for tlie railroad com- 
panies. About two nionths after the first sale, the purchasing commit- 
tee sold an additional eighth of the stock to the défendant. In a let- 
ter during the negotiations Mr. Ashley wrote him : 

"It must be understood, of course, that a one-eighth interest in the capital 
stock sliall be sufllcient to represent a 2)roprietoi'ship in the company ac- 
C'ording to the understandlng we had when you were hère." 

The phrase "proprietorship in the company" is not commonly used 
to describe the stock of an ordinary corporation.. Moreover, the de- 
fendants, being substantially interested in the proprietary companies, 
other than the Wabaslr, had been endeavoring to induce other rail- 
roads to come into the terminal company. They were, one or both, 
also officers of the terminal company. It wotdd naturally be assumed 
that in dealing with them they were acting in the railroad and ter- 
minal interest, as distinguished from that in which they now assert 
control. The record shows that it was common practice in correspond- 
ence to address them personally on subjects of corporate concern. In 
fact, the three-eighths of the stock bought from the Wabash purchas- 
ing committee was transferréd to and became tlie property of the Des 
Moines Northern & Western Railway Company, into which the two 
other companies were merged. That was in 1892. The Des Moines 
Northern & Western then owned seven-eighths of the terminal stock 
and the Wabash one-eighth. As has already been observed, the ter- 
minal company was declared in that year to hâve been simply a rep- 
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resentative agency. Early in 1893 a siniilar déclaration was made on 
behalf of that company. The Des Moines Northern & Western was 
financially dominated and officially controUed by the individual défend- 
ants. In the fall of 1893 their company pledged five-eighths of the 
terminal stock to them as collatéral to some indebtedness. In Janu- 
ary, 1894, the pledged stock was by agreement applied as part pay- 
ment to a small amount, and they hâve since held it. 

The next annual sworn statement on behalf of the terminal com- 
pany to the Executive Council of the state of lowa illustrâtes the 
transforming efifect upon the character of the corporation which a 
mère transfer of its stock is supposed to hâve. In February, 1894, it 
was declared that the terminal company was the owner of the proper- 
ty ; that it leased it to the railroad companies, perf ormed services for 
them, and collected a rental. My Brothers, adopting that theory, say 
that the ultimate resuit was the entire émancipation of the terminal 
company from "outside government." According to the décision, the 
proprietary companies became outsiders, without right, after the ex- 
piration of the operating contract of 1889, to use the terminais, con- 
trary to the will of the holders of fiive-eighths of the stock, except 
upon the order of some pubHc administrative board in lowa, if there 
be one with jurisdiction. I do not think the stock in the hands of 
the défendants should be destroyed, or its true value in the scheme 
or plan of the terminal organization impaired, but that it should be 
actively operative and profitable only when transferred to and held by 
railroad companies which use the terminais and contribute in that way 
to the object of their création. There are four or five other important 
railroad Systems entering Des Moines, besides those of the plaintifiîs. 

There is little conflict in the évidence. The différence between my 
Brothers and myself is not so much about the facts as their signifî- 
cance. They put emphasis upon the corporate cover of the terminal 
company and perceive a drift to complète self-sufficiency and inde- 
pendency from the very moment of incorporation. But the doctrine 
of a corporate entity separate and apart from the persons composing 
the corporation is after ail a mère légal fiction, established for con- 
venience and to serve the ends of justice. It does not go beyond that. 
In equity the shell artificially assumed is not imperméable. The court 
will look through it and regard the kernel, and whenever justice re- 
quires will hold the stockholders as the corporation. That is being 
constantly done in equity in determining public rights as affected by 
the corporate association of particular individuals and the rights of 
the individuals among themselves and with respect to their organiza- 
tion. 

But, however the above may be, it seems to me that the less meas- 
ure of relief granted by the trial court cannot be denied the plaintifïs. 
It is that they were entitled to a continued use of the terminal prop- 
erties and that the court would détermine the terms and conditions if 
the parties were unable to agrée. That is the matter of défendants' 
appeal. Whenever a definite right claimed by a railroad company to 
use spécifie property of another is of contractual origin, as where it 
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is a condition of the franchise of the owner or is founded upon con- 
ventional agreement, the question of the existence, of the right and its 
extent and Hmitations is a justiciable one, and the claimant may in- 
voke the aid of a court of equity for its establishment and enforce- 
ment. Similarly, when the right is upon reasonable terms and con- 
ditions, the court may détermine them if the parties do not agrée. 
Both phases of this subject hâve been so decided in the cases, familiar 
in this circuit, of the Union Pacific Bridge, at Omaha, and the Wabash 
right of way and tracks, at St. Louis. If the right of use exists, rea- 
sonable terms and conditions are implied, in the absence of récital or 
stipulation about them. In view of the admitted history of the ter- 
minal Company, the plaintiffs, merely as minority stockholders, bave 
a right to the use of the terminais and upon reasonable terms. The 
right is not of that gênerai nature which requires an appeal to some 
administrative board for the enforcement of the public policy of the 
state applicable to ail railroad companies, but is essentially contractual. 
It could not reasonably be said that, had the contract of 1889 not been 
made, two of the original companies holding a majority of the stock 
might hâve excluded the third from the use of the terminais and 
defeated its appeal to the courts. The individual défendants hâve no 
greater right or power. 



UNITED STATES, for Use of R. HAAS ELECTRIC & MFG. CO. et al-, v. 
TITLE GUARANTY & SURETY CO. et al. 

(Circuit Court of Appeals, Seveiith Circuit. December 10, 1918.) 

No. 2C18. 

1. United States <SS367(3) — Bonds of Contractoes for Public Works — 

Remédies of Persons Fuenishing Labob or Materials — "Final Settle- 

MENT." 

Where a public building had been completed, accepted, and occupled 
by tiie government, and the publie works officer in charge had prepared 
a "final voucher," which, when certifled by the contractor, was approved 
by the proper department officer, such approval constltuted the "final 
settlement" of the contract, withln the meaning of Act Aug. 13, 1894, as 
amended by Act Feb. 24, 1905 (Comp. St. § 6923). 

[Ed. Note. — For other définitions, see W'ords and Phrases, First and 
Second Séries, Final Settlement.] 

2. United States <©=>67(3) — Bonds or Contractoes for Public Works — 

RiGHTS OP Peksons Fubnishing Labor or Materiai.8. 

There may be a final settlement between the government and a con- 
tracter for public work, which fixes the rights of creditors who furnished 
labor or materials under Act Aug. 13, 1894, as amended by Act Feb. 24, 
1905 (Comp. St. § 6923), although full payment is not then inade, and the 
balance may be subject to clmnge. 

3. United States <S='67(S) — Bonds of Contractors for Public Works — 

RiGIITS OF PeRSONS FuRNlaHING L/ABOR OR MATEBIALS. 

Although final payment of a contractor for public work is by the terms 
Of the contract to be determined by the Secretary of the Navy, the "final 

<@x=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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settlement," to flx the rights of creditors of the contractor under Act 
Aug. 13, ISÎM, as amended by Act Feb. 24, 1905 (Comp, St. § 6923), may be 
made by some other offlcer acting for the govemment. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ilhnois. 

Action by the United States for the use of the R. Haas Electric & 
Manufacturing Company and others, against the Title Guaranty & 
Surety Company and others. From a judgment of dismissal, plaintifïs 
bring error. Reverscd. 

Almon W. Bulkley, of Chicago, 111., counsel for plaintifïs in er- 
ror. 

Charles Y. Freeman, of Chicago, III, counsel for défendants in 
error. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge. Défendant in error executed 
its bond to the United States conditioned, among other things, that 
the contractor "shall promptly make payments to ail persons supply- 
ing it labor and materials in the prosecution of the work" in construct- 
ing the main hospital building of the naval training station at Great 
Eakes. The R. Haas Electric & Manufacturing Company "and other 
parties similarly situated," for whose benefit this action was brought, 
were creditors of the contractor, Noël Construction Company, having 
furnished labor and material for which they had not been paid. 

[1] Plaintiff alleged that more than six months had expired since 
the "completion and final settlement of the contract," which allégation 
was denied by défendant, and upon détermination of this issue the 
décision turns. 

The action was begun December 5, 1912. The building was "com- 
pleted" January 16, 1912. Plaintiff asserts that a "final settlement" 
of the contract occurred on April 6, 1912. On this date the acting 
chief of the Bureau of Medicine and Surgery of the United States 
Navy approved what the civil engineer of the United States Navy 
termed the final voucher. In this letter bearing date March 29, 1912, 
the engineer wrote as f ollows : 

Re Voucher #31. March 29, 1912. 

Sirs: There Is forwarded herewith final voucher, less the five per cent, 
réservation to be withheld for a period of one year, under contract M. '& S. 
No. 1, for the construction of the hospital building at this station. This final 
voucher covers ail additions and déductions under the contract. 

It is requested that this voucher be signed in the usual manner, after the 
certificate "C©rtified correct and just, payment not received," and then re- 
turned to this otKce, as additional signatures from this office must be at- 
tached previous to transmittal to the depurtmeut. 

To this letter the construction company made reply on April 1, 1912, 
notifying the Public Works Office that the voucher had been executed 
and returned as requested. This voucher. No. 31, reached the De- 
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partment of the Navy and was approved on April 6, 1912, by the act- 
ing chief of the Bureau of Medicine and Surgery. 
The summary of this final voucher was as foUows: 

Extension of items !F23ri, -109,41) 

Déductions 222.71 



?2.'î:5,18(i.7S 
IjCSS 5 per cent, réservation to be withlield until Jtuuiury 10, 1013. . Il,6ôy.:i4 



St;221,E>27.44 
Less amount previoiisVy paid 200,4(i>S.r)2 



Amount due ^ 12,05<S.!)2 

Unless this voucher constitutes a final settlement, it is admitted the 
action was prematurely brought. 

In determining whether a "final settlement" occurred on this date, 
we cannot overlook the plain purpose of the Act of August 13, 1894, 
c. 280, 28 Stat. 278, as amended by the Act of February 24, 190S, c. 
778, 33 Stat. 811 (Comp. St. § 6923), which was to make more cer- 
tain the payment of claimants furnîshing labor or materials to the 
government contractors. The title of the originaj act reads : 

"An act for the protection of persons furnisliing materials and labor for tlie 
construction of public worlvs." 

And a part of the amended act reads : 

"That liereafter any person * * * entérina into a formai eontract witli 
the United States for tlie construction of any public building, ♦ * * ghall 
be required, before commencing sucli worl;, to exécute the usual pénal bond, 
* * * with tlie addltional obligation that sudi contracter * » * shall 
promptly make payments to ail persons siipplying him or them with labor and 
materials in the prosecution of the vvork," etc. 

It is apparent, therefore, that the purpose of the act and the object 
of the bond given in the présent case was to secure to the plaintififs 
in error and others similarly situated the prompt payment of their 
claims. Illinois Suretv Co. v. John Davis Co., 244 U. S. 376, 37 Sup. 
Ct. 614, 61 L. Ed. 1206. 

Three significant provisions of the act herewith numerically num- 
bered are : 

(1) "If no suit should be brought by the United States within six months 
from the conipletion and final settlement of said eontract, then the person or 
persons supplying the contra ctor with labor * * * shall be, and are here- 
by, authorized to bring suit in the name of the United States * * * tor iiis 
or their use and benefit, against said eontractor and his suretles, and to prose- 
cute the same to final judgment and exécution." 

(2) "Provided, that where suit is instituted lyy any of such credltors on the 
bond of the coutractor it shall not be commenced until after the connolete per- 
formance of said eontract and final settlement thereot, and shall be com- 
menced within one yoar after the performance and final settlement of said 
eontract, and not later." 

(3) "And provided further, that where suit is so instituted liy a créditer or 
by creditors, only one action shall be brou.ght, and any creditor may file his 
claim in such action and be madi' party thereto within one year from the coni- 
pletion of the work under said eontract, and not later." 
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Claimants' embarrassment, if their présent position be untenable, 
is obvions from a reading of provisions (1), (2), and (3). If no final 
settlement occurred on April 6, 1912, but did occur as claimed by de- 
fendant on December 30, 1912, then no action was maintainable until 
six months thereafter or until July, 1913. Such an action, howeyer, 
would hâve been barred because of the second proviso, (3). For claim- 
ants must file their claims within one year of the completion of the 
vi'ork and not later. If suit could not be begun until June, 1913, as de- 
fendant contends, and the work was completed, as admitted by the par- 
ties, on January 16, 1912, it is apparent that no claims could bave been 
filed within the period specified by the act. 

Appreciating the object of the act, courts hâve given a construction 
to the term "final settlement" that is in harmony with its purpose 

Robinson v. United States, 251 Fed. 461, C. C. A. ; Illinois 

Surety Co. v. Peeler, 240 U. S- 214, 36 Sup. Ct. 321, 60 L. Ed. 609; 
United States v. Robinson, 214 Fed. 38, 130 C. C. A. 432; United 
States v. Illinois Surety Co., 226 Fed. 653, 141 C. C. A. 409; Ameri- 
can Bonding Co. v. United States, 233 Fed. 364, 147 C. C. A. 300. 

In the oresent case the building had been completed and the govern- 
ment had accepted the work and occupied the building prior to the 
date the final voucher was made out. The voucher was prepared by 
the public works oflicer who represented the government in the con- 
struction of the building. He termed his statement a "final voucher." 
Before sending it to the government he secured from the contractor 
a certificate of its correctness. It was then examined and approved by 
the acting chief of the bureau in charge of the construction. 

Made under thèse circumstances, when the building was fully com- 
pleted, accepted, and occupied by the government, at a time when the 
parties were concerned only in a final settlement of the contract, it is 
difficult to avoid the conclusion that the date of the approval of this 
voucher constituted the date from which the six months period ran. 

[2] True, there was withheld, as is customary in most contracts 
of this character, five per cent, of the contract price for a period of 
one year from the date of the completion of the building. Ôbviously 
"final settlement," as that term is used in this statute, did not mean 
final payment. Illinois Surety Co. v. Peeler, supra. For otherwise 
the provision in référence to filing claims within one year would nec- 
essarily defeat the purpose of the act in ail instances excepting only 
the créditer who first began suit. 

It is contended, however, that subséquent to April 6th the govern- 
ment withheld payment of the balance shown by voucher 31 because 
the building was not completed within the time specified in the con- 
tract. There being no necessary connection between final settlement 
and final payment, this fact is not of much significance. There may 
be a final settlement between the government and the contractor so 
as to fix the rights of the créditer under this act notwithstanding the 
balance may be subject to change. 

While there is room for législative action in the way of an amend- 
ment to avoid the defeat of the purpose of the act through inability 
to give efl^ect to provision (2) heretofore quoted because of the appli- 
2&1 F.— 61 
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cation of provision (3) also quoted, we find no embarrassment in reach- 
ing our conclusion upon the facts in this case. We conclude that in 
cases where the govemment has clearly indicated that it has no claim 
against the surety, a final settlement within the purview of this act 
has taken place. Robinson v. United States, supra. The approval 
of the corrected voucher No. 31 in our opinion indicates a détermina- 
tion by government officers that the govemment was not a claimant to 
any part of the proceeds of the bond. 

[3] Défendant, however, further contends that the approval of 
voucher No. 31 was not by a government officiai authorized to bind the 
government in the respect last indicated, and référence is made to va- 
rions provisions of the contract to show that the Secretary of the Navy 
was alone authorized to make the final settlement. 

Examination of the contract indicates that the public works officer, 
the officiai who prepared the voucher, was the supervisor of con- 
struction on the ground ; that the commandant determined the amount 
of the payments as the work progressed, payments being made by 
the Navy Department based upon thèse monthly estimâtes, 10 per 
cent, being withheld, excepting, however, that before final payment 
was made a release to the United States executed by the contractor 
should be filed with the department. We hâve been unable to find any 
paragraph in the contract which lodged the exclusive authority to make 
final settlement with the Secretary of the Navy. Such références to 
him as appear are not inconsistent with the action of the chief of the 
bureau in charge of this construction work. 

Even though the final payment as between contractor and the gov- 
emment was to be determined by the Secretary of the Navy, the "final 
settlement" as used in this statute might well be made by some othier 
officiai acting for the govemment. 

Under ail the facts in this case, we conclude that a final settlement 
occurred April 6, 1912, and the action was therefore not prematurely 
brought. 

The judgment is reversed, and cause remanded, with directions 
to proceed in accordance with the. views expressed in this opinion. 



E. I. DU PONT DE NEMOURS & CO. v. BRTSCO.* 
(Circuit Court of Appeals, Fourth Circuit. December 5, 1918.) 

No. 1656. 

1. Mastkb and Seevant i@=»12l(l) — Factoet Act — OoNSTEtrcTiON — Guaeding 

Vats. 

Under section 2 of the Factory Act of Virginia, that "ail vats • • • 
shall be properly guarded," the place and manner of the guardlng must 
be such as will at least reasonably safeguard employés while engaged in 
thelr habituai work and in their necessary passing to and from it. 

2. Mastee and Seevant ©=3289(22) — Action fob Injuey to Seevant — Con- 

tributort negligence. 

Evidence held to justlfy submittlng to the jury the question of the con- 
tributory négligence of an Injured employé in failing to remove an obvi- 
ous danger at hls place of work. 

^=jFor other cases aee same toplc & KEY-NUMBER In aU Key-Numbered Dlgests & Indexe* 
•Certlorarl denled, 248 U. S. — , 39 Sup. Ct 257, 6S L. Ed. — . 
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In Error to the District Court of the United States for the Eastern 
District of Virginia, at Richmond; Edmund Waddill, Jr., Judge. 

Action at law by George C. Brisco against E. I. Du Pont de Nemours 
& Co. Judgment for plaintifï, and défendant brings error. Affirmed. 

Charles E. Plummer and J. Gordon Bohannan, both of Petersburg, 
Va., for plaintiff in error. 

John B. Minor and David H. Leake, both of Richmond, Va. (Rob- 
ert E. Scott, of Richmond, Va., on the hrief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

ROSE, District Judge. This is a personal injury case. The de- 
fendant in error was plaintifï below, and plaintiff in error défendant. 
They will be so styled hère. The plaintiff worked for défendant. Ile 
was hurt in what is called the "save-all" or "catch-ail" compartment 
of its gun cotton plant. Every 30 minutes, from the adjoining tub 
room, a quantity of hot water and steam was discharged into the "save- 
all." Not infrequently, so much steam was so liberated that plaintiff 
had to get out more or less rapidly. On one of thèse occasions, while 
trying to do so, his foot slipped and his leg went down into a vat 
filled with hot water, somewhat impregnated with acid. He was badly 
scalded, and his injuries are perhaps permanent. 

The plaintiff says he was hurt because défendant did not give him 
a safe place in which to work. There was évidence from which the jury 
might hâve found that in this respect he was right. The défendant 
sets up assumption of risk and contributory négligence. The learn- 
ed judge below withdrew the former of thèse défenses from the con- 
sidération of the jury, because he thotight that the uncontradicted 
évidence showed that the plaintiff's hurt was a direct conséquence of 
defendant's failure to guard the vat, as is required by a pénal statute 
of Virginia. If the enactment is applicable, the rulini? was right. 
Pocahontas Consolidated Collieries Co. v. Johnston, 244 Fed. 368, 156 
C. C. A. 654. 

Tho "save-all" room was 30 feet by 80. Of this, 22 or 23 feet by 
74 was occupied by a vat or tank, which was without any permanent 
covering, except the roof of the building. Along one long and one 
short side there were platforms — the shorter some 6 feet wide and 
the larger, although usually referred to in the testimony as the "8-foot 
platform," was according to the presumably accurate measurements 
furnished by the défendant, 7 feet in vi'idth. The vat was filled to the 
depth of 2 or 3 feet with the acid-impregnated water, which at inter- 
vais was discharged into it from the tub room, and in which cotton 
had been boiled. Some of the cotton came over with the water. The 
plaintiff was employed to fish it out with a long-handled wooden rake, 
and after the water had partially drained out of it, but before it had 
become dry, to place it into buckets or pails, carry it to the tub room, 
and put it back into the tubs for rehoiling. 

In constructing the room, no arrangement was made for safe- 
guarding the employés from such accidents as that which caused the 
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plaintiff's injury. Indeed, it does not appear that any thought was 
given to that subject, The 6-foot platform along one end of the room 
slanted up from one corner of the building, where it was 3 feet or 
more above the surface of the water, to the other corner, in which it 
was as much as 6 feet from that surface. The other much longer 
platform was, as already stated, some 7 or 8 feet wide, and sloped 
slightly downwards towards the vat. It was about 3 feet above the 
water. The work of fishing out the cotton does not appear ever to 
hâve been done from this platform, nor, so far as the record discloses, 
was it intended to be used for that purpose. It stood perhaps 6 feet 
above the bottom of tank, to which the cotton tended to settle, so 
that a man standing on it would hâve had to use a rake with a handle 
10 or 12 feet long. 

Neither of thèse platforms was guarded in any manner. Trans- 
versely over the top of the tank, at intervais of a few feet, were laid 
4x6 stringers, with the narrower side up. From time to time, the 
workmen employed in this room laid planks from one of thèse string- 
ers to another, usually putting two or three planks side by side. As 
a rule the platform thus made extended across the center of the tank 
for nearly its entire length; but, as the planks were not fastened to 
anything, their position was changed from time to time hy the plain- 
tiff, who, for some months before the accident, had been the only 
person employed in this room, and indeed the only person who spent 
any appréciable time in it. He stood on this temporary platform, call- 
ed in the record the "drainage platform," or with one foot on it, and 
the other on one of the stringers, and with bis rake pulled up the cot- 
ton and deposited it upon the temporary platform, upon which he was 
standing. According to some of the defendant's witnesses, plaintiff's 
predecessors, if not the plaintifif, occasionally stood astraddle over the 
water, with one foot on one stringer and the other on another. No 
attempt was ever made to think out or provide a safer method of 
working. When plaintiff was driven out of the room by the occasion- 
al inrush of steam, he had at first to run across one of thés© 4-inch 
stringers to the sloping platform, climb up three feet to it, nm along 
it to the 6-foot platform, and then to the exit which opened from the 
latter. He himself put some planks across two stringers, so that on 
such occasions he could step from one plank to the other and so reach 
the sloping platform, and he persuaded one of the carpenters to con- 
struct for him some steps which enabled him to get upon that plat- 
form more easily and quickly. 

There is not a hint in the record that the défendant ever gave a 
moment's thought to diminishing the risks of the persons who, from 
time to time, were successively employed in this room. The fact is 
ail the more remarkable because, as the defendant's witnesses testify, 
it had been the habit, before plaintiff was sent to do the work in this 
place, to hâve it done by aged persons or cripples. Doubtless the ex- 
planation is to be sought in the pressure under which the responsible 
heads of thèse great munition factories were then as now working. 
The plant was in continuons opération, upon the three-shift System of 
8 hours each. Plaintiff was on duty from 7 a. m. to 3 p. m. each day, 
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but as he could readll)' enough get ont in 8 hours ail the cotton which 
came into the vats in 24, the "save-all" was unoccupied from 3 p. 
m. to 7 a. m. in each 24-hour period. 

As 3 o'clock approached on the day preceding the accident, plaintiff, 
as he testified, found that the tnbs !n which he regularly shonld hâve put 
the cotton he then had upon the drainage platf orm were full. It was not 
safe to allow the cotton to become dry, as in that condition it might 
cause explosion or fire. He had accordingly been instructed not to 
leave it on the platform when he cjuit work. He testified that, having 
this in mind, he went to the superintendent or foreman and reported 
the difficulty to him. He says he was then told that such ofiicial would 
see about it. That there was any such conversation is more or less 
directly denied by the foreman in question, but as the cotton would 
not, in fact, in 16 hours dry sufficiently to be at ail dangerous, nothing 
happened, and when he came back at 7 on the morning of the accident 
the cotton was where he had left it the afternoon before. He testi- 
fied that he then went to another foreman and reported the situation, 
and that the latter told him that workmen would be sent to get the 
cotton off the drainage platform, and instructed plaintifif in the mean- 
while to take some more planks and construct with them another tem- 
porary platform on the side of the room most remote from the sloping 
platform. This account is also contradicted with greater or less posi- 
tiveness. At ail event, the plaintifif left the cotton piled up on one 
section of the drainage platform, and constructed, as he says he was 
told to do, another temporary platform in the location already men- 
tioned, and from it proceeded with bis usual task of raking up the 
cotton from the bottom of the vat. 

At 7 :30 a. m. there was one of those discharges of bot water and 
steam which made it necessary for plaintifï to get out of the room as 
quickly as he could, and hy filling the air with mist the getting out was 
made somewhat more than usually dangerous. He went from bis 
latest platform to the drainage platform by walking or running along 
one of the 4-inch stringers. When he reached that platfoi'm, his di- 
rect course was obstructed by the pile of still^wet cotton, and as he 
went around or through it, his foot slipped, his'leg plunged down into 
the water, and the harm was doue. 

[1] The défendant argues that it would bave donc no good to 
guard the vat, because it says the guards would bave been around 
the outside of the tank, and it was not there that the plaintifif fell, and 
that it was impracticable to guard the drainage platform upon which 
the plaintifif slipped, or the stringers which he habitually traversed, and 
upon which he occasionally worked. Such an argument misconceives 
the whole purpose of the statute. The enactment (section 2 of the 
Virginia Factory Act [Laws 1914, c. 16]), declared that "ail vats 
* * * shall be properly guarded." That does not mean necessarily 
that the guards shall be on the outside of the vat. They should be there 
if guards at that place are needed to attain the purpose of the Législa- 
ture, namely, the protection of the workmen ; but the place and manner 
of the guarding must be such as will at least reasonably safeguard em- 
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ployés while engaged in their habituai work and in their necessary pass- 
ing to and from it. 

Plaintiff claims that, as the statute requires some things to be done 
"whenever practical," and omits the quoted words when commanding 
that vats be guarded, the purpose of the lawmakers was to require 
such guarding, no matter how difficult it might be. 

We are not called upon in this case to express any opinion as to the 
merits of that contention. Whatever be the answer which may ulti- 
mately be given to it, we are persuaded that no employer, who re- 
quires or knowingly permits employés habitually to work or pass where 
there is no protection against falling into open vats, can, upon any 
construction of the statute, escape from liability, unless he shows at 
least that the vat could not hâve been so constructed, and the method 
of work could not hâve been so arranged, as to permit the fumish- 
ing of such safeguards. 

The only évidence ofïered upon the subject by the défendant is that 
the temporary platform and the stringers actually used in this vat 
could not hâve been readily guarded. Employers may not on such 
easy terms grant themselves indulgence for sinning against a statute 
intended for the protection of the lives and limbs of those who work 
for them. 

[2] The défense of contributory négligence rests principally on de- 
fendant's contention that plaintiff should hâve forked the wet cotton 
from the drainage platform over to the sloping platform. Défendant 
offered évidence that plaintiff had been told that whenever the drain- 
age platform was full, and there was no room in the tubs for the 
cotton on it, he should put the cotton on the sloping platform. He 
dénies that he ever had such orders. Défendant replies that, whether 
he had or not, the sloping platform was there in plain view, and he 
must hâve seen for himself how easy it would hâve been to get the 
dangerous accumulation of wet cotton off the drainage platform, and 
with that cotton off the latter platform would hâve been a safer place 
than it was, and doubtless the cotton could hâve been so arranged on 
the sloping platform that it would not hâve increased greatly any risk 
the plaintiff might hâve been compelled to take in escaping over a 
portion of it, as he necessarily had to do when he had occasion to 
leave the room in a hurry. 

In view of the contradictory testimony as to the instructions he 
had received, and the statement of the foreman, made, as plaintiff 
testifies, less than half an hour before the accident, that workmen 
would be sent to remove the cotton from the drainage platform, the 
question of contributory négligence was properly left to the jury un- 
der instructions which sufficiently stated the applicable law. 

The défendant may not complain of the rejection of some of its 
offered prayers on this subject. They were either covered by what 
the court did say, or were properly refused because they attempted to 
segregate and recite some, but not ail, the material facts in évidence. 

No error appearing, the judgment helow is affirmed. 
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BERNSTEIN v. UNITED STATES. 
(Circuit Court of Apireals, Fourth Circuit December 5, 1918.) 

No. 1652. 

Cbiminal liAVf <S=1003 — Sentence— FixiNG Date of Execution or Sentence 
Afteb Date Obioinally Fixed. 

The time wlien a sentence of imprisonmeiit shall commence, althougli 
specified in tlie same entry, is properly no part of the sentence, and may 
be changed by the court at a subséquent term, if for any reason exécution 
of the sentence bas been delayed. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Richmond ; Edmund Waddill, Jr., Judge. 

Criminal prosecution by the United States against Samuel Bern- 
stein. On appeal by défendant from orders denying writ of habeas 
corpus and pétition for release from sentence. Affirmed. 

Robert H. Talley, of Richmond, Va., for appellant. 

Hiram M. Smith, Asst. U. S. Atty., of Richmond, Va. (Richard H. 
Mann, U. S. Atty., of Petersburg, Va., on the brief), for the United 
States. 

_Before KNAPP and WOODS, Circuit Judges, and McDOWELL, 
District Judge. 

KNAPP, Circuit Judge. On April 11, 1916, the appellant, Bern- 
stein, convicted in the court below of violating certain provisions of 
Bankruptcy Act of July 1, 1898, c. 541, 30 Stat. 544, was sentenced to 
pay a fine of $1,000, and to be imprisoned "in the penitentiary at 
Atlanta, in the state of Georgia^ for the period of 18 months from 
this date." He sued out a writ of error, and was released on bail 
pending review by this court, which affirmed the judgment in the fol- 
lowing December. 238 Fed. 923, 151 C. C. A. 657. In the meantime, 
and presumably upon conviction of some other offense, he was sent 
by the United States District Court for the Eastern District of Mis- 
souri to a prison or jail in that state for a term which did not ex- 
pire until nearly 2 years after the date when he was sentenced to At- 
lanta for 18 months. Upon his discharge from confinement in Mis- 
souri, he was taken into custody by the marshal for the Eastern Dis- 
trict of Virginia under the prior sentence. He at once demanded to 
be released on the ground that the time specified in that sentence had 
long before expired, and he could not be further detained or impris- 
oned thereunder. At the same time he presented to the court below his 
pétition for a writ of habeas corpus ad subjiciendum, in which he sets 
forth his contention as foUows : 

"Your petitloner contends and insists that such .ludgment and sentence is 
now inoperatlve and void because tlie time tberein specified, to wit, 18 
months from the date thereof, bas now expired, petitioner, after such sen- 
tence and until lately, liaving l)een contined in prison under sentence of 
anotlier fédéral court, to wit, the United States District Court for the Eastern 
District of Missouri, at St. Louis, the confinement being in the Missouri jail 

<g:;=3For otlier cases see same topic & KEy-NUMBER in ail Key-Numbered Digests & Indexes 
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at St. Charles, an3 he caiinot, therefore, be held for fiirther confinement or 
Imprisoninent thereunder, the time of the impiisonment pronounced by siK-h 
sentence liaving actually run ont and expired on the llth day of Octobor, 1917, 
and there being no further impiisonment ordei-ed or set forth in said judsment 
and sentence, and the court being without iinthorUy or power to reseiitence 
petitioner, the tenu at which he \\-as c-onvicted and sentenced having long 
sinee expired." 

The court below refused the writ prayed for, and thereupon "resen- 
tenced" Bernstein to pay a fine of $1,000 and to be imprisoned "in 
the penitentiary at Atlanta for the period of 18 months." He ap- 
peals from the refusai to grant the writ, and from the resentence. 

The question raised by appellant is not new and has been f requently 
answered. It may be assumed, as he contends, that a court is without 
power, in the absence of statutory authority, to alter or amend a final 
judgment in either a civil or criminal case after the expiration of the 
term at which the judgment was rendered, unless during that term 
there was some réservation of subséquent control. But it has been 
repeatedly held that the naming of a date when the sentence shall be 
executed, or the period of imprisonment begin, is not a part of the sen- 
tence proper, and therefore such date may be changed after the term 
expires. In a légal sensé, the sentence is the punishment fixed for the 
offense of which the accused has been convicted, and any order re- 
specting the time of its infliction is but the award of exécution or a 
direction to the clerk for f raming the mittimus. Such an order or di- 
rection is said to be, not a judicial, but merely a ministerial, act, to 
which the rule invoked by appellant does not apply. In 12 Cyc. 784, 
the distinction is thus stated : 

"After the term is passed at whlcli the original sentence was Imposed, the 
epvu't has as a gênerai rule no power to modify, amend, or revise it, particu- 
larly i£ the new punishment is in excess of the original sentence. Changes in 
the sentence, however, which do not alter the punishment, but only change the 
time and place of its infliction, may be ma de at a subséquent terni." 

In 16 Corpus Juris, 1304, it is said : 

"As à gênerai rule, the time for Imprisonment to commence or to be In- 
flicted is no part of the .iudgment or sentence proper, and according to the 
weight of authority. In the absence of a statute re<iuiring it, the time when 
the imprisonment is to begin or eud need not be specified in the sentence; it 
belng sufticient to state merely its duratiou." 

The Suprême Court says, in Holden v. Minnesota, 137 U. S. 483, 
495, 11 Sup. Ct. 143, 148 (34 L. Ed. 734): 

"The order designating tho day of exécution is, strictly speaklng, no part of 
the judgment, unless made so by statute." 

And again, in Schwab v. Berggren, 143 U. S. 442, 451, 12 Sup. Ct. 
525, 528 (36 L. Ed. 218) : 

"Besides. it is well settled that the time and pbice of exécution are not 
strictly part of the judgment or sentence, unless made so by statute." 

True, thèse were capital cases, as was Nicholas v. Commonwealth, 
91 Va. 813, 22 S. E. 507, where the death penalty was fixed by stat- 
ute, and the court had no discrétion. But as respects the power of a 
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court, after the expiration of tlie term at which sentence was imposed, 
to change the date of its exécution, or the date when its exécution 
shall be commenced, \ve perceive no différence in principle between 
the case where a spécifie penalty is fixed by statute, and the case where 
limits are nanied within which the court may exercise its discrétion ; 
and for the reason that when sentence bas once been pronounced in 
the latter case it becomes the same in légal effect as though that sen- 
tence had been prescribed by statute and no other could be imposed. 
As was said in Holîon v. Hopkins, 21 Kan. 638: 

"Tlio linif fixod f(ir excciiriiiK a smlciue, or l'or the cxiimiunicoiiu'iit of its 
exécution, is uol (i]m> of ils cssir.liiil eli'mciits. und stricl'.y si)e;Uiinîi is not a 
])art of tlie scnleiicc at ail. * * * Tlic csscntial jjoi'tiou of a soiiteiiee is 
tlie iJTiiiislnueiit, incliuliii;,' the l<ind ot puiiislniicm and (lie aininint thereoT, 
wltliout refei-eiico to tlie tinic wlien it is to l)e iutlietud." 

Directly in point, for the facts are strikingly similar, is State v. 
Cockerham, decided in 1842, 24 N. C. 204, in which the Suprême Court 
of North Carolina said : 

"Tlie time at wlilcli a soidence shal! lie cari'ied iiito exécution fovus no jun'l 
of the judcînienl: of the court. ïiie .hulfinient Is tlie penalty of the law, <-s 
declared liy the court, wlillo the direction, with respoct to the tiiiu» of carryinp: 
it into effect, is in the nature of an awnrd of exécution. In this case the 
.indgment was that the défendant he iiniirisoncd 2 calendar months, and the 
words, which foUow in the record, 'froni and after the Ist of Novemlier next,' 
direct the time of executing the .ivulsment. The entry, indeed, wiiuld liavo 
been more formai, had the .iudfîment and the mandate for carrylug it into 
effect been seiiarate and distinct. I'>nt, however infoi-mal, it ean lie umlef- 
stood, in cotifonnity to the law, as consisting of distinct parts, and thereforc 
ouRlit to he so understood. U|ion the defenilaut apiiearing in court and liis 
identity not being denicd. and it being admitted that the sentence of the 
court had not heen cxecuted, it was proper to niaise the necessary order for 
carrying the sentenc(> into exécution." 

It follows from thèse décisions, with which we are in accord, that 
the court below had full power to make the order of April 8, 1918, 
which requires appcllant to serve the sentence imposed upon him 2 
3^ears before. Although the order so recites, we think it inaccurate to 
say that he was "resentenced," since the court made no change in' the 
original sentence, but merely changed the previous direction as to the 
time when imprisonment should begin. When the order is so consid- 
ered, as properly it should be, the other contentions of appellant are 
made to disappear. 

Affirmed. 
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JONES et al. v. GENERAL FIREI'ROOFING CO. 

(dreuit Court of Appeals, Stxtli Circuit. February 13, 1919.) 

No. 30.Ô1. 

Patents <®=»165 — Constbuction of Cl.\ims — Importing Eléments Not Speci- 

FIED. 

Ttie rule that an élément expre.ssly i^pi-cilicHl in one c-laini of a patent 
.stiould not be read iuto another in \^-bic;i it is not specitied is intonded 
to apply only where siich élément alone diiïeren liâtes the two claims. 

On motion for rehearing and to reopen. Denied. 

For original opinion, see 254 Fed. 97, C. C. A. . 

Before KNAPPEN and DENISON, Circuit Judges, and SES- 
SIONS, District Judge. 

PER CURIAM. An application for rehearing demonstrates inac- 
curacy in the opinion filed, and nécessitâtes further discussion. 

It was the theory of the opinion that the diagonally edged support 
is the essence of the invention, and that the language of the claims 
which we sustained justifies, and the whole case requires, the conclu- 
sion that such support should be implied as an élément in thèse claims. 
It is now pointed out that this diagonal support is expressly specified in . 
certain other claims not in suit, and hence that it should not be read 
into claims where it is not named. The rule invoked does not go to 
the extent which requires its application hère. We suppose the reason 
of the rule is that each claim is supposed to hâve a distinguishing char- 
acteristic, and that no construction should be unnecessarily adopted 
which would cause two claims to he identical. Erom this reason, it 
foUows that the prohibition is directed, not broadly against importing 
into one claim a spécifie limitation expressed in another, but, when 
stated with précision, is aimed against importing a limitation of that 
character when, by it alone, the two claims come to be différent. If we 
apply the rule thus stated to the présent case, and, for example, to 
claim 3, and compare it with claim 2, which bears the closest resem- 
blance to claim 3, we must concède that claim 2 expressly calls for the 
diagonal support by saying "the edge of the support being arranged at 
an angle to the direction of the feed," while claim 3 includes it only 
by the implication arising from the call for feeding the sheet length- 
wise and expanding the sheet by drawing it away from the plane of 
the support, thus employing the support with the diagonal edge; but 
we further observe that claim 2 calls for "means for continuously 
drawing the sheet over the edge of the support," while claim 3 calls 
for "means for drawing it away from the plane of the support," and 
that claim 3 spécifies, while claim 2 does not, "means for continuously 
feeding the sheet lengthwise." Thèse distinctions may not be very 
suhstantial ; but the draftsman intended them to hâve distinguishing 
effect, and we are not inclined to overlook them for the sake of com- 
pelling what we think a substantially wrong resuit. With respect to 

«gssFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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this particular question, there is even less objection to importing this 
same élément — the diagonal edge — into claim 9. There is no other 
claim closely similar to 9 which contains the limitation in express form. 

In this connection, two models hâve been submitted with the rehear- 
ing application which are designed to show that a structure can be 
made fully responding to claim 3 and yet having no diagonal edge sup- 
port. As to that model which illustrâtes the progressive opération, it is 
to be observed, first, that for the missing diagonal support it provides 
an approximate substitute in the form of two points of support diag- 
onally disposed ; and, second, that the claim by its terms fairly con- 
templâtes expansion as the sheet is drawn off the support; while in 
the model the sheet "passes off the same" (the support) mostly unex- 
panded. We are not satisfie-d that there was error in our construction 
of the claim in this respect. 

The opinion stated that claim 9 ^ was not rejected on référence to 
Pitkin ; and hence we gave no considération to the alleged limiting ef- 
fect of such rejection. This statement was not accurate. Claim 9 
was not rejected on référence to Pitkin at the same time that several 
other claims were, nor was claim 9 amended to distinguish from Pit- 
kin by inserting the "drawing" feature ; but at a later time, and when 
claim 9 had taken the same form as when issued, excepting that it 
did not contain the word "marginal," it was so rejected, and the word 
"marginal" was then inserted to avoid the référence. It follows that 
the phrase "holding a longitudinal marginal portion of the unexpanded 
sheet in a fixed plane" must be deemed to hâve been adopted by Curtis 
in the sensé necessary to distinguish his device from Pitkin, and if, 
when used in this sensé, it will also distinguish the patented machines 
from the defendant's, the claim cannot be so construed as to cover the 
defendant's device. Pitkin held an entire sheet upon the plane sur- 
face, except as the edges were forced away; he, therefore, by inclu- 
sion, held a "longitudinal portion" of the sheet. Curtis gripped and 
held both longitudinal edges of his sheet and began his expansion at the 
center. However, claim 9 we think clearly intended to refer to and 
cover the treatment of one-half of the Curtis sheet. It was foreseen 
that, without departing from the basic principle, one margin only 
might be held and the other margin proceed into expansion. Other 
claims refer specifically to the holding of both margins, and we do 
not doubt that claim 9 was intended to describe the handling of one- 
half of the sheet shown by the drawings, without including the simul- 
taneous, similar handling of the other half. Hence, it is apparent that 
in the Curtis device, as in the defendant's, one entire longitudinal mar- 
gin of the sheet is firmly held while expansion progresses upon the 
other side ; while, in the Pitkin machine, the whole central part is held 
while both sides are expanded. It is true enough that if we draw an 
imaginary line through the center of the Pitkin sheet and consider it as 

1 Claim 9: "The machine for expanded previously slitted sheet métal whcre- 
in are combined meaiis for feeding the sheet longitudliially and continuously, 
with means for holding a longitudinal marginal portion of the unexpanded 
sheet in a flxed plane and means for deflecting the adjacent longitudinal por- 
tion of the sheet from said plane and simultaneously expanding it." 
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two units, as we do in the Curtis sheet, we will find that Pitkin holds 
one longitudinal margin of each lialf sheet ; but, to do thls, we must 
put a construction upon Pitkin not recognized either by Curtis or by 
the Patent Office ; because, if they had viewed Pitkin in that light and 
if they also intended — -as we think they certainly did — that claim 9 
should refer to one-half of the Curtis sheet, the force of Pitkin as a 
référence would not hâve been avoided by the amendment inserting the 
limitation to "marginal." Hère, again, we are not inclined to give an 
overstrict application to rather technical reasoning when the effect is 
to reach an unsatisfactory resuit. 

The opinion said that claim 5 should also be construed to include 
the limitation to the diagonal support. This seems to hâve been an in- 
advertent reading of claim 6 instead of claim 5. Claim 6 contains this 
express limitation ; claim 5 is the same, Verbatim, excepting the limi- 
tation. It, therefore, most certainly cannot be read into claim 5 ; and 
claim 5 must be classed with 1, 8, and 10, and be considered invalid. 
Claim 6 was at first siied upon, but later plaintiff omitted it from the 
list of those upon which he intended to dépend. This was done be- 
cause he adopted a theory of the respective meanings of S and 6 which 
we hâve not been able to approve, and which seems to bave been noth- 
ing more than that hypothesis which is not an élection.^ We do not 
now see that it is important, in any practical way, whether claim 6 is 
added to 3 and 9 to serve as the basis of the decree. If plaintifï thinks 
it is, application may be made to the court below to shape the decree 
so as to include claim 6, and the court below will grant or refuse the 
application, or grant it upon terms as to a f urther opportunity for de- 
fendant to be heard thereon — ail as to that court may seem proper. 

There is no occasion to open the case at this stage for further proof 
regarding defendant's new machine. Whether that infringes may be 
considered in the court below in any way in which such questions are 
commonly presented. 

Upon what may be considered the main, meritorious question, re- 
argued and presented most exhaustively, we are not convinced that 
we reached the wrong conclusion. We think the substance of Curtis' 
invention lay in the diagonal supporting edge over which the longi- 
tudinally moving slitted sheet was deflected and expanded at an angle 
to the plane of the sheet, and that defendant's device is rightly thus 
described. We also adhère to the view that the sheet is "drawn" over 
the edge in the fair sensé which the whole record requires should be 
given to that word in the patent. 

The application for rehearing and the motion to reopen are denied. 

2 Mr. Justice Holmes in, Northern Co. v. Grandview Oo., 203 U. S. 106, 108, 
27 Sup. et. 27, 51 Jj. Ed. 109. 
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THOMPSON V. NICIIOLS. 

(District Court, D. Maine. January 27, 1919.) 

No. 786. 

1. Courts <S=3281 — PEnERAL Court — District Court — Jurisdiction. 

Under Judicial Code. § 24 (Comp. St. § f!91), doelaring that the District 
Court shall havo .lurisdiction of ail suits of a civil nature, at eoiiimon law 
or in e(!uity, whcre tli(> ir.atter in controvorsy exceeds ÇS.OOO, aud is be- 
tween citizens of différent states, thc; District Court is ^vlttlout jurisdic- 
tion of purely probate matters, jind sucli court has no jurisdiction to 
establisli or annul a will in any district where tlie state in whicli tlie dis- 
trict is located has inti'usted jurisdiction of probate inatters to a probate 
court and lias uot given sucli jurisdiction to courts of equlty. 

2. Courts <S=3200 — ilAixE — Probate Courts. 

TJuder Eev. St. Me. 1910, o. 67, S§ 2, 9, chapter 7.3, §§ 10, 11, and chapter 
82, § 6, and in vlew of history of probate matters, tlie equity courts for 
Maine are without jurisdiction of the purely i)robate matters of approv- 
ing or annulling a will. 

3. Courts <®=3281 — Fédéral Coubt.s — Jurisdictio>' — "Suit." 

A proceeding in a probate court to jirobate or annul a will is not a 
"suit," within .Tudicial Code, § 24 (Comp. St. § 991), giving the District 
Courts original jurisdiction of ail suits of a civil nature at common law 
or in equity, etc. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Suit.] 

4. Courts iS=i255 — Fédéral Courts — District Court. 

If a fédéral District Court bas jurisdiction over a proceedlng to annul 
a will, adinitted to probate in tlie probate court of a state, such juris- 
diction must bave been conferred by statute. 

5. Courts ©=3281 — Jurisdiction — Probate- — ^Annulment. 

Where an heir at law, who would be entitled to share in the estate of a 
décèdent, were there no will, sought to enjoin the exécuter from carrj'ing 
out tbe tciitis of the will that had been probated, and to bave the execu- 
tor declared an administrator de son tort, on the grouud that the décision 
of the probate court denled due process of law, tbe heir, regardless ol 
whatever language be may use in stating bis attack, is seeking a nuUifl- 
calion of a decree of the probjite court, and a fédéral court, although there 
be requisite diversity of citizcnship and jurisdlctional amount, has no 
jurisdiction over tbe proceeding. 

6. OoNSTiTUTioNAL IjAW <g=330C — DuE Proce.ss op Law — Dbnial. 

Where a will vvas duly admitted to probate by the state probate court, 
and tbe proceediugs were conductcd according to the rules and princlples 
establisbed by law for tbe protection and enforcement of the rlghts of 
those interested in the estate, licJd, that an heir at law was not denled 
due procoss of law. 

In Equity. Bill by Fred S. Thompson against Alexander H. Nichols. 
On defendant's motion to dismiss. Bill dismissed, and plaintiff's mo- 
tion to strike from the records defendant's pending motion overruled. 

Arthur S. Littlefield, of Rockland, Me., A. II. Hanson, of Malden, 
Mass., and Eugène C. Upton, of Boston, Mass., for complainant. 

Wm. P. Whitehouse, of Augusta, Me., Robert T. Whitehouse, of 
Portland, Me., and Robert F. Dunton, of Belfast, Me., for défendant. 

HAI^E, District Judge. This case is now before the court on de- 
fendant's motion to dismiss plaintifiE's bill of complaint for want of 

(&=3For other cases see same topic & KBY-NUMBER. ia ail Key-Numbered Digests & Indexes 
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jurisdiction. By the bill, the plaintiff, a citizen of Illinois, proceeds 
against the défendant, a citizen of Maine, and invokes the jurisdiction 
of the court, on the ground of such diversity of citizenship. The bill 
allèges that the petitioner has bèen deprived of his distributive share 
as heir at law of the intestate estate of his aunt, Henrietta T. Nickels, 
late of Searsport, in this district, namely, of a part of that estate ex- 
ceeding in value $3,000, and that he has been so deprived by reason 
of a violation of the right to due process of law, secured to him by 
the Constitution of the United States, and by the Fifth and Pourteenth 
Amendments thereto ; by the f ailure of évidence, that a certain in- 
strument, alleged to be a copy of her will and executed by her in 
1911, continued unrevoked as her will till death, notwithstanding the 
nonproduction of the original, and the conséquent légal presumption 
of destruction; also by the failure of any évidence that she had de- 
stroyed the instrument in the belief that she had executed a later légal 
will, and in that, if there were such évidence, it would not be com- 
pétent upon which to base a decree, there being no statutory authority 
for such procédure in Maine. 

After the allégation of the diversity of citizenship, the plaintiflf al- 
lèges that he is a nephew and heir at law of the intestate, who died 
in Febmary, 1914, leaving the petitioner as one of the heirs at law, 
and entitled to one-sixth of the estate, which one-sixth amounts to 
more than $3,000 ; that the défendant is administering the estate under 
a decree of the probate court of Waldo county, Me., purporting to 
admit to probate an alleged will of the intestate, which was allowed 
in May, 1914, by the probate court of Waldo county, as the last will 
of Henrietta T. Nickels, without proof of the necessary jurisdictionaî 
facts, without process of law which would justify the decree, and with- 
out giving the plaintifï due process of law, as provided hy the Con- 
stitution of the United States. The bill allèges that this décision of 
the probate court was sustained on pétition brought in the probate 
court of Waldo county and appealed to the suprême court of probate 
and to the law court of Maine, and a third time sustained upon a sec- 
ond pétition to annul, filed in the probate court of Waldo county, by 
a decree in that court dismissing the pétition, the last decree being un- 
appealed from. 

The bill allèges that the original decree of the probate court of 
Waldo county, dated May 12, 1914, was made without due process 
of law, in that the decree was based upon the doctrine that, where 
a prior will is destroyed by the testator in the belief that he has legally 
made a later will, the revocation of the prior will by destruction is 
dépendent upon, and related to, the valid exécution of the later will, 
and, if no later will was in fact executed, then there is no revocation, 
and the former will may he admitted to probate by copy ; that this 
doctrine is called the doctrine of dépendent relative revocation, and 
that such doctrine has no récognition in the L,aw of Maine ; and, even 
if it were so recognized by the law of Maine, there is no évidence that 
the instrument of November 9, 1911, the exécution of which was ap- 
proved by copy in the probate court, continued in the mind of the said 
Henrietta T. Nickels, unrevoked, as her will till death, or that she had 
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destroyed the instrument in the belief that she had theretofore exe- 
cuted a légal will. 

Among the prayers of the bill are: That this court will decree that 
the employment of the doctrine of dépendent relative revocation in 
the courts of probate of Maine is beyond the statutory povi^ers of the 
probate courts of Maine, and without due process of law ; that the 
défendant has no légal right to the custody of the estate of Henrietta 
T. Nickels under a decree obtained without due process of law ; that, 
under color of decree made without due process of law, the défend- 
ant has no right to withhold from the plaintifï his one-sixth of the 
property to which he is entitled as an heir at law ; that the défendant, 
its servants and agents, be enjoined from enforcing or carrying out 
the decree of the probate court of Maine of May 12, 1914, said de- 
cree being made without due process of law ; that the défendant be 
adjudged to be administrator de son tort; that the amount of the 
plaintiffs distributive share in the estate shall be established as a deht 
upon the estate, or a trust impressed upon it for the plaintifif's bene- 
fit ; that the plaintiff be adjudged to be entitled to one-sixth of the 
estate after payment of debts and expense of administration ; that, 
under an order of the court for the sale of assets of the estate, the 
administrator shall be obliged to sell listed stock first, and retain the 
Maine Belting Company stock and the unlisted stock for distribution 
in kind, or that the défendant shall be ordered by this court to go into 
the probate court of Maine and ask that court to déclare the pro- 
tated document of 1911, by alleged copy, to be nuU and void and 
revoked ; and that the défendant be ordered to ask for a f urther ap- 
pointment as administrator of the estate, by a decree made under due 
process of law. 

The plaintiff's contention is that by this bill he is not seeking to 
vacate a decree of the probate court or of any state court, but that he 
is seeking to restrain the action of a void decree, made without due 
process of law; that the court has jurisdiction under its gênerai equity 
powers, the controversy being inter partes, between citizens of différ- 
ent States ; that the bill shows the unlawful taking of plaintiff's prop- 
erty without due process of law ; that the authority of the state can- 
not be allowed to restrict the fédéral court of its authority conferred 
by the Constitution of the United States ; and that the plaintiff should 
"be allowed the decree of this court to protect his property, even though, 
in the protection of such property, a decree of the probate court is 
4isregarded or set aside. 

The defendant's motion to dismiss states ten différent grounds of 
dismissal. The first ground of dismissal is that : 

"The plaintliï's bill seeks to nullify îuid prevent the enforcement of a de- 
cree of the probate court admltting a wlU to probate, and to interfère with the 
<nistody and administration of the estate of a décèdent thereunder, which are 
purely matters of probate, intrusted by tbe state, from which the authority 
to make and prove wills is derived, exclusively to the jurisdiction of the pro- 
bate court, and as such are not within the jurisdiction ot a court of tbe 
United States." 

[1] If this court has jurisdiction oyer the matters stated in the 
liill, it obtains such jurisdiction from section 24 of the Judicial Code 
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(Act March 3, 1911, c. 231, 36 Stat. 1091 [Comp. St. § 991]), the 
inaterial and applicable part of which section is : 

"The District Courts sliall hâve original jurisdletion as foUows: First. Ot 
ail suits of a civil nature, at common law or in equity, « * « wliere the 
niatter in eontroversy exceeds, exclusive of interest and costs, the sum 
* * * of $3,000, and « * * is between citizens of différent states." 

Is the matter before us a suit of a civil nature, at common law or in 
equity?. Or does it présent a pure matter of probate, in that it seeks 
to prevent the enforcement of a decree of the probate court of Maine, 
admitting a will to probate? 

The solution of the question does not require original reasoning, but 
rather an examination of the leading cases upon a subject which bas 
received much considération. It is the clear doctrine of the fédéral 
courts that matters of pure probate are not within the jurisdiction of 
courts of the United States, for the reason that the authority to make 
wills is derived f rom the state ; and the requirement of probate is a 
régulation to make a will effective. The leading case in this circuit, 
and one of the most important cases upon the subject in the fédéral 
coir 's, is In re Cilley (C. C.) 58 Fed. 977. In that case Judge Ald- 
rich made a careful and exhaustive examination of the whole question. 
He began by inquiring what was meant by "suits of a civil nature in 
law and in equity." Ile considered whether those words, as understood 
when the Constitution was framed, emhraced proceedings for the pro- 
bating of wills. He pointed out clearly that, by décisions in England 
and America, thèse words in the Judiciary Act and in the Constitution 
were not used in any colloquial sensé, but in the broad, common, well- 
determined sensé by which equity and common law are understood 
in this country and in England. He cited leading décisions of the 
fédéral courts, among others Tarver v. Tarver, 9 Pet. 174, 9 I,. Ed. 
91, Broderick's Will,''21 Wall. 503, 22 L. Ed. 599 (1874), Fouvergne 
v. City of Nev/ Orléans, 18 How. 470, 15 L. Ed. 399, Ellis v. Davis, 
109 U. S. 485, 3 Sup. Ct. 327, 27 L. Ed. 1006 (1883), and other cases, 
holding that it was the settled law of England at the time of the adop- 
tion of our Constitution, as well as at the time of the enactment of 
varions Judicial Codes under the Constitution, th.at the Court of Chan- 
cery will not entertain jurisdiction of questions in relation to probate 
upon the validity of a will, which the ecclesiastical court was compé- 
tent to adjudicate; but it would act only in cases wbere the ecclesias- 
tical court could furnish no adéquate remedy ; — that jurisdiction to 
probate wills was v,'ithdrawn from the spiritual courts and bestowed 
upon the probate courts late in the seventeenth century. He cited 
many décisions of the state courts to show that décisions to establish 
wills are not classed as suits at common law or in equity, and were not 
so classed in the early history of the country. He distinguished or- 
dinary probate cases from cases like Gaines v. Fuentes, 92 U. S. 10, 
23 E. Ed. 524, which was a suit in form to annul a will and to recall 
the decree by which it was probated, but was in reality a suit brought 
againt a devisee by strangers to the estate to annul the will as a 
muniment of title, and to restrain the enforcement of the decree by 
which its validity had been established so far as it afïected property. 
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He pointed out that this class of cases was not inconsistent with the 
repeated déclarations of the Suprême Court that fédéral courts hâve 
no jurisdiction over the probate of wills, and that the apparent confu- 
sion arises from the fact that cases like Gaines v. Fuentes came either 
from the territorial courts or from states where, by statute, courts of 
equity hâve been clothed with jurisdiction to entertain bills to set 
aside wills on the ground of fraud. Jurisdiction may be vested in 
the state courts of equity by statute ; and, when so vested, the fédéral 
courts sitting in states where such statutes exist will also entertain 
concurrent jurisdiction in a case between proper parties. No such 
jurisdiction exists over probate proceedings in a state where courts 
of equity are not clothed with such statutory power. Ellis v. Davis, 
109 U. S. 485, 3 Sup. Ct. 327, 27 h. Ed. 1006 (1883). Judge Aldrich 
further makes the pertinent suggestion that, from the foundation of 
the government, the fédéral courts hâve disclaimed jurisdiction over 
probate matters, leaving their exercise to the probate courts created for 
that purpose, and for kindred spécial pun)oses, just as the English 
courts lef t such matters to the ecclesiastical courts ; and that, when Con- 
gress intends to make so radical a change as to confer jurisdiction in 
such a field upon the fédéral courts, it will not leave room for any 
doubtful construction, but will use definite and unmistakable language. 

In Wahl V. Franz, 100 Fed. 680, 40 C. C. A. 638, 49 E. R. A. 62 
(1900), the Circuit Court of Appeals of the Eighth Circuit reviews 
Judge Aldrich's opinion in the Cilley Case, and says of it that — • 

"Tlie opinion * * * is both iiistnicfivo and strong, and seems to us 
conclusive, so much so that littlc! can Ije udded thereto." 

See, also, Cilley v. Patten (C. C.) 62 Fed. 498, showing that the same 
doctrine is also applicable to setting aside a will. It is not necessary 
to review the niany cases that hâve followed the Cilley Cases. 

In Farrell v. O'Brien, 199 U. S. 89, 109, 110, 25 Sup. Ct. 727, 732, 
50 E. Ed. 101 (1904), the Suprême Court passes conclusively upon the 
question. In speaking for the court, Chief Justice White considers 
and quotes at length from the leading cases upon the subject. He 
analyzes Gaines v. Fuentes, 92 U. S. 10, 20, 21, 23 E- Ed. 524. In 
commenting upon it, he observes : 

"Ilaving deeided that the suit «as hi iill essonlial particnlars one Inter 
partes, for c(iuitabl(> roUef to cajiccl an instrument alleged to bc void ana to 
restrain the enforcemont of a decrco alleged to liuve lieen olitained by false 
and insulflcicnt testiniony, the court was lirouglit to eonsider \vli-'>tlier the 
hnv of Louislana allowed sucli c(Hiital)lo i-elief, and sald [92 U. S. 20, 2S L. Ed. 
524]: 

" "Tliere are no separato equity courts in Lotiisiana, and suits for spécial 
relief of the nature liere souglit aro n(}t 1here designatcd sults of equity. 
But they are noue the less esscntia.lly such suits; and if by the lavv ob- 
taining in the state, custoinary or stattitory, they can be maintalned in a 
state court, whatever désignation that court may bear, we think they may be 
maintalned by original process in a fédéral court, where the parties are, on 
the one slde, citizens of Louislana, and, on the other, citlzens of other states.' " 

He then reviewed the Broderick Will Case, 21 Wall. 503, 22 E. Ed. 
599, Goodrich v. Ferris, 214 U. S. 80, 29 Sup. Ct. 580, 53 E- Ed. 914, 
Roller V. Holly, 176 U. S. 398, 20 Sup. Ct. 410, 44 E- Ed. 520, Byers 
254 F.— 02 
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V. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, 37 h. Ed. 867, Ellis v. 
Davis, 109 U. S. 485, 3 Sup. Ct. 327, 27 h- Ed. 1006, Hook v. Payne, 
14 Wall. 253, 20 E. Ed. 887, and other leading authorities upon the 
subject. He thus concludes his review of the cases: 

"Let us, then, flrst deduce tlie prlnciples establislied by the foregoing au- 
thorities as to the power of a court of the United States over the probate or 
révocation of the probate of a will. An analysis of the cases, in our opinion, 
clearly establishes the following: 

"Flrst. That, as the authority to make wUls Is derived from the state 
and the requirement of probate is but a régulation to niake a will effective, 
matters of pure probate, in the strict sensé of the words, are not withln the 
jurisdiction of courts of the United States. 

"Second. That where a state law, statutory or customary, gives to the citi- 
zens of the state, in an action or suit inter partes, the right to question at law 
the probate of a will or to assail probate in a suit in equity the courts of the 
United States in administeilng the rights of citizens of other States or aliens 
will enforce such remédies." 

The most récent fédéral décision is that of Smith v. Jennings, 238 
Fed. 48, 151 C. C. A. 124. Hère is found a review of ail the old cas- 
es, and of the lato cases of Garzot v. 'De Rubio, 209 U. S. 283, 28 Sup. 
Ct. 548, 52 E. Ed. 794, and Goodrich v. Ferris, 214 U. S. 71, 29 Sup. 
Ct. 580, 53 E. Ed. 914, supra. 

From the above review of cases it is well settled that the fédéral 
courts hâve no jurisdiction in equity, either by virtue of statutes, 
or gênerai chancery powers, over distinctly probate matters ; that they 
hâve no jurisdiction to establish or annul a will in any district where 
the state in which that district is located and the suit is brought has 
intrusted jurisdiction of probate matters to a probate court, and has 
not, by statute, given jurisdiction to the courts of equity in such 
state. 

[2] Has the state of Maine intrusted exclusive jurisdiction to es- 
tablish or to annul a will to its probate courts? Or has it granted 
jurisdiction in such matters, concurrently or otherwise, to its equity 
courts ? 

The jurisdiction of the probate court of the state of Maine is found 
in chapter 67, § 9, of the Revised Statutes of Maine of 1916: 

"Each judge may take the probate of wills, and grant letters testamentary 
or of administration on the estâtes of ail deceased persons, who, at the time 
of their deatli, were inhabitants or résidents of his county, or who, not beingl 
résidents of the state, died leavlng estate to be administered in his county, 
or whose estate is afterwards found therein, also on the estate of any person 
confined In the state prison under sentence of death or of imprisonment for 
life, and has jurisdiction of ail matters relating to the settlement of such 
estâtes." 

Chapter 73, §§ 10 and 11, provides as follows: 

"Any judge of probate, having jurisdiction of the trust, and the Suprême 
Judicial Court in any county, on application of the trustée, or of any persou 
interested in the trust estate, after notice to ail interested, may authorize 
or require hlm to sell any real or personal estate held by him in trust, and 
to invest the proceeds thereof, wlth any other trust moneys in his hands, in 
real estate, or in any other manner most for the interest of ail concerned 
therein, and may give such further directions as the case requires, for manag- 
ing, Investing and disposing of the trust fund, as will best effect the objecta 
of the trust. 
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"Either of sald courts may hear and détermine, in equity, ail other matters 
relating to the tnists herein mentioned." 

The last two of the above provisions hâve, in substance, been in 
effect ever since the séparation of Maine from Massachusetts. In 
Given v. Simpson, 5 Greenl. 303, the jurisdiction of the Suprême Ju- 
dicial Court of Maine, as a court of equity, in regard to testamentary 
trusts, was defined and Hmited by the court. It was held that : 

"The language of St. 1821, c. 50, giving to this court equity .iurisdiction "to 
hear and détermine ail cases of trust arising under deeds, wills, or in the 
settleraent of estâtes,' is applicable only to express trusts arising from writ- 
ten contracts of the deceased; that is, to trusts ex]iressly and directly created, 
not to those implied by law, or growing out of the offleial character or situ- 
ation of the executor or administrator." 

As to the words "in settlement of estâtes," the court said : 

"This vague language may be satisfled by applying it to contracts not under 
seal, respecting the settlement of estâtes, wbereby trusts are created ; and 
there is therefore no reason for extending its meaning any further, especially 
as a System, peculiar in itself, is by law established, for regulating and en- 
forcing the settlement of the estâtes of per.soiis deceased, by the judges of pro- 
bate. The exercise of an original eiiuity .iurisdiction by this court in thèse 
cases would disturb and dérange this System, uniess expressly confined to 
those trusts which arise under the contracts in writiug of the deceased; that 
is, to trusts expressly and directly cro»ated, not to those implied by law, or 
growing out of the officiai situation, or iucidental to the officiai character of 
an executor or administrator." 

Chapter 82 of the Revised Statutes of Maine of 1916, § 6, cl. 10, 
provides that a court of equity has jurisdiction : 

"To détermine the construction of wills and whether au executor, not ex- 
pressly appointed a tru.stee, becomos sucli from (he provisions of a will; 
and in cases of doubt, the ujode of execuling a trust, and the expedience of 
maUing changes and investments of property held in trust." 

Chapter 67, §' 2, provides that: 

"The courts of probate shall hâve jurisdiction in equity, concurrent with 
the .Suprême Judieial Court, of ail cases and matters relating to the admin- 
istration of the estâtes of deceased per.sons, to wills, and to trusts which are 
created by will or other written instrument. Such iurisdiction may be 
exercised upon bill or pétition according to the usual course of proceedings 
in equity." 

It must be observed that the above sections, as well as sections 
10 and 11 of chapter TZ, hâve no relation to the establishment or 
annulment of wills. Section 2 of chapter 67, just cited, is taken from 
an act passed in 1915, which gives the courts of probate such juris- 
diction as the Suprême Judieial Court has in equity matters relating 
to the estâtes of deceased persons, to wills, and to kindred subjects. 
It is not an act giving jurisdiction of probate matters to the equity 
court; it enlarges in no way the jurisdiction of the equity court; it 
does enlarge the jurisdiction of the probate court, to the extent of the 
jurisdiction now possessed by equity courts concerning matters re- 
lating to wills and to the settlement of estâtes. By the Public L,aws 
of 1874, now embodied in the Revision of 1916 as clause 14, the Su- 
prême Judieial Court is given — 
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"full equity jurisdiction, aecording to the usage and practice of courts of 
eqiilty, in ail otlier cases where there is not a plain, adéquate and complète 
remedy at law." 

In tracing the usage of equity courts, it will be found that, at the 
time of the adoption of the Constitution of the United States, the 
English High Court of Chancery did not exercise jurisdiction over 
matters of probate, such as the approving or annulling of wills. It 
did not entertain questions in relation to the probate or validity of a 
will. Broderick's Will, 21 Wall. 503, 22 L. Ed. 599 (1874) ; In re 
Cilley (C. C.) 58 Fed. 977, 982. Froni an early period of history, in 
ail the States constituting the United States, spécial tribunals, un- 
known to the ancient judicial system of England, had been created 
under différent names, such as "Probate Courts," "Surrogate Courts," 
"Orphans' Courts," with statutory jurisdiction over ail matters of 
probate and the administration of estâtes. As a resuit of such légis- 
lation, in a few of the states, original chancery jurisdiction over ail 
matters has been held to remain unimpaired in spite of the jurisdic- 
tion of probate courts, and is exercised concurrently with the latter; 
but in the great majority of the states the original chancery juris- 
diction is denied, or its exercise is suspended, in ail matters specifîed 
by statute to be within probate jurisdiction. 

In secton 1154 (édition of 1905), Pomeroy has summarily grouped 
the states into three classes. In the states of the first class the orig- 
inal équitable jurisdiction over probate administrations remains un- 
abridged by statute and is concurrent with that possessed by the pro- 
bate courts. In the second class the jurisdiction of the probate courts 
over everything relating to the administration and settlement of a 
decedent's estate is substantially exclusive; the équitable jurisdiction 
over the subject is neither concurrent, nor auxiliary, nor corrective. 
In the third class the équitable jurisdiction is not concurrent; it is 
simply auxihary. Pomeroy puts the states of Connecticut, Indiana, 
Maine, Alassachusetts, Michigan, Nebraska, Nevada, New Hamp- 
shire, Oregon, and Pennsylvania into the second group, namely, into 
the class where the jurisdiction of the probate courts is exclusive in 
everything relating to the settlement of estâtes and the probate of 
wills. 

In Whitehouse's Equity Practice, § 35, it is stated that Maine un- 
questionably belongs in Pomeroy's second class ; that is, to the class 
where equity jurisdiction over probate matters is denied absolutely, 
or suspended in ail matters specified by statute as within probate 
jurisdiction. It is further stated that in Maine courts of chancery 
will not exercise concurrent jurisdiction with courts of probate, but 
only supplementary or auxiliary jurisdiction in certain matters of ad- 
ministration involving spécial équitable features, which would con- 
stitute sufficient ground for équitable jurisdiction, as in Hawes v. 
Williams, 92 Me, 492, 43 Atl. 101, citing Graffam v. Ray, 91 Me. 
234, 39 Atl. 569, in which case, in speaking for the court, Mr. Justice 
Strout said: 

"The probate court lias exclusive .l'urisdiction, subject to appcal to the 
suprême court of probate, of the estâtes of decede]il:s, and their fiual settle- 
ment and distribution, including the settloment of the aecounts of the Personal 
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représentative. * ♦ * AU thèse questions would be determlned by the pro- 
bate court, and tlie exécuter charged for such amount as in equlty and under 
the rules of law be was liable for. Ail tbese matters are wlthln the exclusive 
jurisdiction of tbe probate court, and cannot be passed upon by a common- 
law tribunal. The probate court is Invested with ample power in thèse 
respects." 

In Cousens v. Advent Cliurch, 93 Me. 292,. 45 Atl. 43, it was held 
tliat the Suprême Court, sitting in equity, could not establish an un- 
probated will ; that such will should be presented for probate to the 
probate court; that the prior probate of an earher will did not pre- 
clude the probate of a later will ; that the probate court, being au- 
thorized to admit wills to probate, has authority to revise or revoke 
its former decree, so as to give efïect to the last will. In speaking for 
the court, Mr. Justice Strout said: 

"Wills do not become operative until proved and establlshe<l in some court 
haviiif; .jui'isdiction for that purpose — in thls state, by allowance by the court 
of probate, or the appellate suprême court of probate. Xo othcr trihimal can 
giv0 etfect to a tcill. Until estabUsheil in that forum it hein no Ufe. This 
court, sitting in equity, cannot cstabUsti and ('.eccute an unprobated tviU. 
* * « rj^i^Q power of tho probate court to revoke a decree granting adminis- 
tration is recognized in K. S. c. 64, § IS), whicli requires an admiuistrator to 
give a bond, with the condition, amoug others, 'to deliver the letters of admin- 
istration into the probate court, in case any will of the deceased is thereafter 
proved and allowed.' * * * To grant the prayor of the blU would rcquiro 
thls court, sitting in equity, to assume tho .lurisdiction of the probate court, 
and estalilisli and exécute a will, never presented to a covn-t of probate. Thls 
is beyond the province of equity. Wolcott v. Wolcott, 140 Mass. 194 [S N. E. 
214]." 

The court cites Bowen v. Johnson, 5 R. I. 119, 73 Am. Dec. 49, 
in which case the Suprême Court of Rhode Island held that the pow- 
er to revoke a probate once granted, thougli nowhere expressl}' rec- 
ognized in the statutes of that state, was a just and necessary power 
to be implied from the statute granting gênerai authority to "take 
the probate of wills and grant administration on the estate of deceased 
persons." 

Waters v. Stickney, 12 Allen (Mass.) 1, 90 Am.. Dec. 122, contains 
an historical discussion of the powers of the probate court in such 
matters. Following thèse authorities, in Merrill Trust Co. v. Hart- 
ford, 104 Me. 566, 572, 72 Atl. 745, 129 Am. St. Rep. 415, a purely 
probate proceeding, and not a suit between parties, it was held that 
a probate court is the tribunal having the power, upon subséquent 
pétition, to vacate or annul a prior decree of probate of a will, when 
such prior decree is clearly shown to be without foundation in law or 
fact. In Patten v. Tallman, 27 Me. 17, 24, 27, the Maine court had 
before it the construction of a will as a mtmiment of title. The will 
came before the court as a will already "proved and allowed in the 
probate court for the county of Lincoln." In speaking for the court, 
Mr. Justice Shepley said : 

"The original jurisdiction for the probate of wills is by statute vested exclu- 
.sively in the courts of probate. The courts of common law bave no .lurisdic- 
tion, or right to deterndne, whether a will has bcen legally executed or not. 
If a will be presented to them as a muniment of title, which has not been 
proved and allowed by a probate court, it cannot be reccived and i)roved, 
nor its validity be admlttod. If it has bcen aiiproved aud allowed by a pro- 
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bâte court havîng jurisdiction, its valldity cannot be called in question by the 
court of common law. The adjudication ot the court of probate, not vacated 
by an appeal, is final and conclusive upon ail persons. Wliether the court of 
probate decided any questions necessarily arislng and involved In its ad- 
judication correctly or incorrectly can never be made a matter of inquiry and 
décision in a common-law court, to affect that adjudication. Such hâve been 
the settled doctrines for a long tlnie in this and in several of the other United 
States. Dublin v. Chadboum, 16 Mass. 433; Laughton v. Atkins, 1 Pick. 
[Mass.] 535." 

From the whole current of judicial authority in Maine, it is clear 
that the power to revoke or annul a will, once admitted to probate, 
rests solely with the probate court decreeing its allowance. The Su- 
prême Judicial Court, as the equity court of Maine, has no power 
to entertain a proceeding for the revocation of a will admitted to pro- 
bate. It follûws, then, fronn what has been said before, that the Dis- 
trict Court of the United States, within the district of Maine, has no 
such power. 

[■3, 4] It is now necessary to inquire whether proceedings in the 
probate court to probate a will hâve the character of "suits," and hâve 
been treated as such. 

Such proceedings are, as has been seen, distinctly statute proceed- 
ings. They do not arise between parties; they are entirely matters 
of statute; in fact, the whole subject of wills is a matter of statute. 
In United States v. Perkins, 163 U. S. 625, 627, 16 Sup. Ct. 1073, 
41 L. Ed. 287, in passing upon the inheritance tax under a state law, 
the Suprême Court had occasion to discuss, historically, the right to 
dispose of property by will. The court cited 2 Blackstone, 492, where 
the learned commentator says that by the common law, as it stood in 
the reign of Henry II, a man's goods were to be divided into three 
equal parts ; one part went to the heirs ; another part to his wife ; a 
third part was at his own disposai. Prior to the reign of Henry VIII, 
the right of a man to make his will was thus limited in matters of Per- 
sonal estate, and did not extend at ail to real estate. Until spécial 
tribunals were founded by the statutes of the several states consti- 
tuting this nation, in the manner to which référence has been made, 
there was no machinery for creating a représentative to take care 
of the property of a person after he died. Nobody had the title to the 
property of a deceased person, except the heir of the real estate, in 
the absence of a will devising it; and even this was subject to the 
right of sale for the payments of debts. But when a représentative 
had once been created by statute, under the machinery of such tri- 
bunals as probate courts, such représentative became a party upon 
one side against whom any person having a claim could proceed to 
establish his claim ; and when such claimant did proceed to establish 
his claimi, he did so by a suit. The claimant was one party to such 
suit; the représentative of the estate was the other. party; and so 
the suit was inter partes. Such suit could be brought either in law or 
equity in the state courts when the parties were citizens of the state; 
they could also be entertained by the fédéral court when diversity 
of citizenship appeared, and when jurisdiction was thus given; but 
this became true only after the will had become probated, and thus 
had been given life. Until the machinery set up by the state for 
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creating a custodian of the estate had donc its work, such estate was 
not ripe either for distribution or attack. 

In Hook V. Payne, 14 Wall. 253, 20 L. Ed. 887, discussed in Far- 
rell V. O'Brien, 199 U. S. 89, 25 Sup. Ct. 727, 50 L. Ed. 101, an ad- 
ministrator had been duly appointed in a certain estate; a bill in eq- 
uity was brought against him by a distributee. The bill did not ques- 
tion the validity of bis appointment or his authority to represent the 
estate; it sought, on the ground of fraud, to annul a certain release 
which the distributee had given to the administrator relating to other 
shares ; it sought to bave a decree against such distributee for the 
correct amount of his distributive share. The court took jurisdiction 
as between the parties to the suit, and granted relief ; but it ref used 
to deal generally with the estate, and the rights of persons other than 
the complainant. It refused to interfère in any vvay with the ad- 
ministrative functions of the administrator, as distinguished from the 
rights of litigants in the suit inter partes which had been brought. It 
did not undertake to interfère with probate proceedings. The case is 
not in conflict with the doctrine of the United States courts that 
they hâve no jurisdiction in equity to allow or disallow a will. In 
Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, 37 E. Ed. 867, 
the court distinctly says that it had no original jurisdiction to admin- 
ister an estate and, by entertaining jurisdiction of a suit against the 
administrator, could not draw to itself the full possession of the es- 
tate, or the power to détermine ail claims against it. See, also. Bail 
V. Tompkins (C. C.) 41 Fed, 486. 

In Waterman v. Canal Louisiana Bank, 215 U. S. 33, 30 Sup. Ct. 
10, 54 L, Ed. 80, a bill was filed by an heir against the executor for 
the détermination of the plaintifï's interest in an alleged lapsed legacy. 
The will was in no way attacked; the validity of the appointment of 
an executor was not attacked ; no decree of the probate court was at- 
tacked. The court cited Byers v. McAuley, 149 U. S. 608, 13 Sup. 
Ct. 906, Z7 L. Ed. 867, Payne v. Hook, 7 Wall. 425, 19 L. Ed. 260, 
and other cases, holding that a debt may be established by the féd- 
éral court in an estate as administered by the probate court. The 
case recognized that in proceedings purely of a probate character 
there was no jurisdiction of the fédéral courts. It reaffirms the doc- 
trine of Farrell v. O'Brien, 199 U. S. 89, 25 Sup. Ct. 727, 50 L. Ed. 
101, that a court of the United States could not entertain jurisdiction 
of a bill to set aside the probate of a will in the state of Washington 
because, by the statutes of that state, the proceeding was one purely 
in rem, and not a suit inter partes sustainable in a court of equity ; 
that in proceedings of a purely probate character there was no juris- 
diction in a fédéral court. In the Farrell Case, referred to, the bill 
was brought to annul the probate of a will for lack of lawful pro- 
cédure, for application of a wrong légal principle, and on the ground 
that under the laws of the state real estate could not be disposed of 
by a nuncupative will ; and the opinion of the court was distinct and 
conclusive that the law of the state authorized a proceeding for con- 
test of a will only in the court which had admitted the will to pro- 
bate; that the authority conferred concerning the contest over the 
probate of a will was an essential part of the probate procédure, cre- 



984 2ô4 FEDERAL REPORTER 

ated by the laws of the state, aiid was not an ordinary suit betvveen 
parties ; that the remedy afforded by the laws of the state to secure 
the probate, or the revocation of the probate, of a will, were proceed- 
ings of a probate character, and did not constitute an action, or a suit 
inter partes; that, although there was diversity of citizenship, the 
court was without jurisdiction, so far as the bill sought a déclaration 
of the nonexistence of a will and the conséquent nullity of the pro- 
bate. 

In Ellis V. Davis, 109 U. S. 485, 3 Sup. Ct. 327, 27 L. Ed. 1006, 
the Suprême Court held that the original probate of wills is a mat- 
ter of state législation and dépends upon local law, for it is that law 
which confers the power of making wills ; that no instrument can 
be effective as a will until it is probated ; that no rights and relations 
to it can be contested between parties until preliminary probate bas 
first been made ; that power bas not been conf erred upon the courts 
of the United States to probate a will; that, if the administration is 
incomplète and in fieri, application must be made to the courts of pro- 
bate which bave possession of the subject, and exckisive jurisdiction 
over it. After a will has once been proved and bas obtained life in 
the world, the United States courts permit suits to be brought to con- 
strue it as an existing instrument, and even to charge the estate with 
the amount of a judgment recovered against it in another suit. Law- 
rence v. Nelson, 143'^U. S. 215, 12 Sup. Ct 440, 36 L. Ed. 130 (1891). 
In Christianson v. King County, 239 U. S. 356, 373, 36 Sup. Ct. 114, 
121 (60 E. Ed. 327) Mr. Justice Hughes, for the Suprême Court, 
reviews the proceedings of the probate court of the territory of Wash- 
ington. He says : 

"Despite the inforniality of the pétition, the appointnient, of tlie administra- 
tor was not void, and, not being vold, it is not subject to collatéral attack." 

He cites many cases. 

"It appears tliat Riibse(]uently the probate court, after opportnnity had 
been alïordod to discoYor lieirs, entertained a pétition of the adminislratoi' for 
Ihial Dcconnt and distribution. The statutory notice * * * ;vas piiblished, 
aîid on tlie retnrn day the pi'ocoeding was duly continned, and, on heariu^, the 
deeree was entered .settlinjr the accoinit, flndiug that there were no hoirs, and 
divecting distribution of tlie real property, as described, to the County of 
Kinj?. Tins proceeding wa.s essentially in rein [citing cases], it was compé- 
tent for the court to inquire whetlier there were lieirs, and, if there were 
sueh, to détermine vvho were entitled to take according to the ordcr prescrilied 
by tho statute; and also, if It was found that there were no heirs, to nialîe 
the distribution t<i the county as the statute r«iuired. It is apparent that 
there wan uo deprivation of property without due process of law. The court, 
after appropriate notice, did détermine that there were no lieirs and its de- 
eree being tlie act of a court of coniiietcnt .iiirisdiction under a valid statrite 
bouiid ail the world including the plaintiff in error. It caniiot be regarded as 
open to attack in thl.s action. (ïrignou's I^ossee v. Astor 12 How. olU, 11 L. 
Ed. 283] supra; Florentine v. Barton |2 Wall. 210, 17 L. Ed. 78.3] supra; Cau- 
.iolle V. Ferrie, IP, Wall. 465, 474 [20 L. Ed. 507]; F.roderick^s Will, 21 Wall. 
503 [22 L. Ed. 599] ; Simmons v. Saul [138 V. S. 4;», 11 Sup. Ct. Sm, 34 L. 
Fd. 1054] supra ; Goodrich v. Ferris, 214 U. S. 71, 80, 81 [20 Sup. Ot. 580, 53 
L. Ed. 914]." 

It is urged in behalf of the plaintiff that, in some way, certain cases 
above cited — and particularly the Waterman Case — sustain the conten- 
tion that this suit can be maintained under the ec]uity power of the fed- 
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eral courts în cases arising between citizens of différent states ; that 
under gênerai equity g ounds of jurisdicticn, this controversy, being 
between citizens of diiïerent states, cân be passed upon in the ft leral 
courts. I cannot sustain such contention. The cases just cited fully 
sustain the doctrine that the fédéral courts cannot control property in 
possession of the state courts under probate proceedings ; that, as courts 
of chancery, they can bave no jurisdiction of a purely probate 'matter; 
they cannot deal with a will until it bas obtained life by going through 
probate machinery. I need spend no time considering the gênerai 
chancery powers of the fédéral courts to assume jurisdiction over pro- 
bate matters. Such jurisdiction, if it is to be found in the United 
States courts, must bave been conferred upon them by an act of Con- 
gress. Loring v. Marsh, Ked. Cas. No. 8,515. If it bas been conferred 
by any statute, it is by the section of the Judicial Code to which I bave 
referred, and which provides that this court shall bave original ju- 
risdiction of ail suits of a civil nature at common law or in equity, 
where the amount in controversy exceeds $3,000 and is between cit- 
izens of différent states. From the décisions of the courts to which 
I bave called attention, it is clear that a probate proceeding is not a 
suit of a civil nature at common law or in equity ; it has never been 
regarded as such by the courts of this country. 

[5, 6] In the case at bar the learned counsel for the plaintiff urges 
that the bill does not seek to set aside the probate of a will, but that 
it is a suit which obtains the jurisdiction of this court by diversity of 
citizenship, and seeks to give the plaintiff due process of law in réf- 
érence to the custody of a certain estate, and to restrain action on a 
void decree; that this court has jurisdiction to give due process of 
law even though, in the course of enforcing its decree, it sbould be 
found that there is a decree of the probate court of Maine inconsist- 
ent with the decree of the fédéral court, and with the right of the 
plaintiff to bave due process of law. But it is the duty of this court to 
put the accent of its decree upon the vitals of a controversy, and not 
upon the mère form. The bill does seek to enjoin the executor from 
carrying out the terms of a will that has been probated; it seeks to 
hâve the executor declared an administrator de son tort, and to hâve 
the plaintiff decreed to be entitled to one-sixth of the estate as next 
of kin and heir. It thus seeks to bave this court decree that there 
has been no légal probate of a will, that the estate is intestate, and 
that, though the will has been through the machinery of probate, it 
is, in fact, void. It seeks the decree of this court that the défendant 
executor has no légal right to the custody of the estate; it seeks to 
interfère with the disposition of the property under the will by ask- 
ing the court to decree what sont of stock shall be sold first. ït fur- 
ther asks, as an alternative, that the court will order the executor, 
armed with a decree of this court, to go into the probate court of 
Maine, and ask that court to déclare its decree, probating a will, to be 
null and void. The bill seeks to attack the probate of a will, and not 
merely to construe it after it has been through the probate machinery. 
It is clear that there can be no différence in law between asking 
the court to déclare a will to be null and void, and asking the 
court to enjoin an executor, appointed under it, from enforcing its 
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provisior It seems clear that the court is prevented f rom making an 
illégal decree in référence to one-sixth of the estate, as niuch as it 
would be prevented from making an illégal decree upon the whole es- 
tate. Whatever language the plaintiff may use in which to state his 
attack upon the probate court, the fact remains that what he seeks 
from this court results in a nuUifîcation of a decree of the probate 
court of Maine. 

Judge Hough has lately discussed the subject of "due process of 
law" in an illuminating way. 32 Harvard L,aw Review, 218. He 
shows the difficulty of defining law or its due process, Observing that 
"Moses, Blackstone, and Mr. James Coolidge Carter bave not per- 
manently succeeded in such définition." Judge Hough's article is 
valuable, not only in its clear reasoning, but in its extended citations. 
Among many other références, he cites Pennoyer v. Neff, 95 U. S. 714, 
24 L. Ed. 565, in which case Mr. Justice Field defines the term "due 
process of law," when applied to judicial proceedings, as meaning a 
course of légal proceedings according to those rules and principles 
which hâve been established by our jurisprudence for the protec- 
tion and enforcement of private rights. He observes that, to give such 
proceedings any validity, there must be a compétent tribunal to pass 
upon their subject-matter. 

In the case at bar, in niy opinion, the plaintiff in his bill does not 
présent a case where due process of law has been denied him. He 
has invoked the law of the land in the course of légal proceedings, 
which appear to hâve been conducted according to the rules and prin- 
ciples, established by our jurisprudence, for the protection and en- 
forcement of the rights of citizens of Maine. He has obtained a 
decree in the probate court of Maine, and in the courts to which ap- 
peal was taken. Upon the authorities to which I hâve called atten- 
tion, thèse courts must be held to be compétent tribunals to pass upon 
the subject-matter thus brought before them. In Thompson, Appel- 
lant, 116 Me. 473, 102 Atl. 303, Mr. Chief Justice Cornish, in speak- 
ing for the Maine court, has said: 

"The law of the land has been measured out to tlie petitioner, and [the 
Suprême Judicial Court of Maine] hâve searched iu vain for any infringement 
of his constitutional lights." 

Upon examination of the proceedings in the state court, recited in 
the bill in equity, I am of the opinion that the plaintiff had already 
received due process of law in the only courts compétent to take ju- 
risdiction in the probate of wills. 

The bill must be dismissed, for the reason that this court has no 
power to nullify and prevent the enforcement of a decree of the pro- 
bate court of Maine admitting a will to probate. Having come to 
this conclusion, it is unnecessary to consider the further questions 
raised by the motion. 

A decree m,ay be presented dismissing the bill, with costs. 

On December 28th, the day of the hearing, a motion was filed by 
the plaintiff to strike from the records defendant's pending motion, 
with which motion the court is now dealing. The plaintiff's motion 
to strike defendant's pending motion from the record is overruled. 
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BAILIS V. UNITIOD STATES. (Circuit Court of Appeals, Second Circuit. 
December 11, 1918.) No. 114. In Error to tlie District Court of the United 
States for the Southern District of New York. Crimiinal prosecution by the 
United States nfîainst .Tueob Bailis. Judgment of conviction, and défendant 
brings error. Affirmed. K. Henry Rosenberg, of New York City, for plalutifC 
lu error. Francis G. Caffey, U. S. Atty., of New York City (Garrett W. Cotter, 
Asst. U. S. Atty., of Flusliing, of counsel), for the United States. Before ROG- 
ERS, HOUGH, and MANTON, Circuit Judges. 

PER CURlAM. Tbis case is affirmed witliout opinion. 



THE BRIS. (Circuit Court of Appeals, Second Circuit. November 20, 1918.) 
No. 141. Appeal from the District Court of the United States for the South- 
ern District of New York. Libel by tlie Standard Varnish Works against thei 
steaniship Bris. From a decree for complainant (253 Ped. 259), libelant ap- 
peals. Question cortified to the Suprême Court. 

ROGERS and MANTON, Circuit Judgcs. This cause coming on to be 
heard upon the appeal talien herein by the libelant, and it appearing to the 
court that a writ of certlorari has been granted by the Suprême Court of the 
United States to review the deci-ee entered by tbis court in the case of the 
International Paper Company against the schooner Gracie D. Chambers and 

otliers (253 Fed. 1S2, C. O. A. ) and it also appearing to the court by 

an inspection of the tran script of the record upon the appeal in this cause that 
questions arise in this cause which were involved in the décision in the last- 
mentloued cause, and that the District Jiidge relied upon the authorlty of 
the décision of this court in said case of the Gracie D. Chambers in making 
the décision on whicli the decree appealed from was entered; Now, therefore, 
this court hereby certifies to the Suprême Court of tlie United States the fol- 
lowiug questions of law concerning which it desires the instructions of the 
Suprême Court for the proper décision of the appeal herein, under tlie fol- 
lowing faets : 

On August 17, 1017, varnish belonging to libelant was shipped by it In the 
port of New York for Gothenburg, Sweden, upon the steamship Bris, conslgned 
to the Allmanna Svenska Elektriska A. B. Westeras, and the agents for said 
ship thereupon dellvered to libelant a bill of lading, of which a copy Is an- 
uexed hereto, which formcd a contract betvve«n libelant and claimant in 
référence to said goods. Particular référence is made to clause 6, clause 7, 
and the next to last clause of the bill of lading. The libelant pald in ad- 
vasice the freight mentioned in said bill of lading. At the time of said sliip- 
inent, shippers were required to obtain export licenses from the British 
government on cargo of this class, and were also required by United States 
statute to obtain export licenses from the United States government In con- 
nection with sueh articles as the Président should, by proclamation, designate. 
At the time that said shipment was made the Président had desiguated certain 
articles as to which licenses must be thus procured when destined for Gothen- 
burg, Sweden, but varnish was not included among them. At the time of 
shipment, the libelant presented a license \yhlch it had procured from the 
Britlsli government. On August 27, 1917, the Président made a further proc- 
lamation, effective August 30, 1917, whereby shippers of varnish and ail 
other cargo destined for Gotiienburg, Sweden, were required to procure 11- 
<'enses before the saine could be exported. The libelant thereupon made appli- 
cation for such a license, and the claimant held its vessel in port until Oc- 
tober 8th, to see if such licenses could be procured, before beginning the 
discharge of the cargo. Unless shipmonts were accompanied by the aforesald 
licenses they were not allowed by, the meu-of-war belonging to the Allies to 
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proceed to destination. On or about October 8th the TJnited States, acting 
through the Exports Administrative Board, refnsed tlie application for a 
liœnse to transport the goods mentloned in the libol, and otlier cargo destined 
for Gothenburg, and claimant tbereupon began to unload the cargo of the 
Bris and concluded the discharge on October 22, 1917. Tlie claimant continued 
ready and willing to carry said cargo forwnrd, if a, llcense thcrefor were ob- 
tained by libelant. The llbelant took redelivery of the cargo at the port of 
shipment and made a demand upon the claimant that the claimant should re- 
turn the freight paid, which deniand was refuséd. The question aforesald 
is as follows: (1) Did the Mil of lading contract iustity the carrier, under 
the facts stated, in refiising to refund the iire]»aid freight? Which question, 
arising from the facts aforesaid, is hereby submitted to the Suprême Court. 



CONRAD V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
.Tuly 8, 1»18.) No. 5108. In Error to the District Court of the Uni' -a States 
for the District of Colorado. Boswell F. Reed and Robert W. St(>ele, .Ir., 
both of Denver, Colo., for plaintilï in error. Harry B. Tedrow, U. S. Atty., 
of Boulder, Colo., for the United States. 

PER CURIAM. Writ of error dismissed, without costs to either party in 
this court, on motion of plaintiff In error. 



FAUER et al. v. UNITED STATES. (Circuit Court of Appeals, Second 
Circuit. November 13, 1918.) No. 28. In ICrror to the District Court of the 
United States for the Southern District of New York, l'roceeding by the 
United States against Philip Faner and others. From the judgnient, défend- 
ants bring error. Afflrmed. Charles H. Griffiths, of New Yorlv City (Ray- 
mond H. Sarfaty, of New York City, of counsel), for plaintiffs in error. Fran- 
cis G. Oaffey, U. S. Atty., of New York City (Ben. A. Matthews. Asst. U. S. 
Attv., of New York Oitv, of counsel), for the United States. Before WAKD, 
HOUGH, and MANTON, Circuit Judges. 

PER CURIAM. Judgment afflrmed. 



FEDERAL TRADE COMMISSION v. NULOMOLINE CO. (Circuit Court 
of Appeals, Second Circuit. August 16, 1918.) l'etitlon to vacate an inter- 
loeutory order of tlie Fédéral Trade Commission against the Nulomoline Com- 
pany. Denied without préjudice. Léo Levy, of New York City (Louis Mar- 
shall. Sol. M. Strooek, and Edward F. Sjiitz, ail of New York t7ity, of counsel), 
for petitioner. Before WABD, BOGERS, and MANTON, Circuit Judges. 

PER CURIAM. We regard this application as prématuré, and therefore It 
is denied without préjudice, as is also the motion for a stay for the saine rea- 
son. 



FUEL ECONOMY ENGINEERING CO. et al. v. BERRY. (Circuit Court 
of Appeals, Thlrd Circuit. .Tanuary 13, 1919.) No. 2372. Afpeal from the 
District Court of the United States for the Eastern District of l'ennsylvania; 
Oliver B. Dickinson, Judge. Suit l)y William H. Berry against the l\iel Econ- 
omy Engineering Company and others. From a decree for jjlaintlft' (248 Fed. 
736), défendants appeal. Aflirmed. Robert M. Barr, of Philadelphia, Pa., for 
appellants. A. B. Stoughton, of Philadelphia, l'a., and ,Tobu 12. McDonough, 
of Chesrer, Pa., for appellee. Before WOOLI^EY, Circuit Judge, and THOMP- 
SON, District Judge. 

PER CURIAM. By the decree of the District Court, claims 5, 10, 11, and 
12 of letters patent No. 726,792, granted William H. Berry, for a feed water 
regulator, were held valld and infringed. We attirin the decree on the court's 
opinion. 248 Fed. 730. In order to allay the concern of the appellants that 
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this court misrht décide the case on matters outside the Issues — matters con- 
cerning unfiilr compétition, cliarged in tlie bill but abandoned at the trial — 
wliicli tliey conceive improperly reraained in tlie case and influenced tbe déci- 
sion below, vre say ttiat, frum our reading of tîie opinion, tlie case appears to 
hâve beeii decided solely on the issues of validity and infringement. But, it 
litigants read the opinion dilïerently. we add that, notwlthstanding we adopt 
the opinion of the trial judge, our afiirmance of tlie decree is based on the is- 
sues raised on the patent and on nothlng else. ïlie decree below is affirmed. 



GEORGK V. UNITED STATES. (Circuit Court of Appeals, Second Circuit. 
Novemljer 13, 1918.) No. 3. In Error to the District Court o£ (he United 
States for the Southern District of New Yorlî. l'roceedings by the United 
States against Anthony George. From the judgment, détendant brings error. 
Atiirmed. Robert M. Moore, of New YorlJ City, for plaintiff in error. 
Francis G. Caffey, U. S. Alty., of New Yorlc City (Vincent H. Rotliwell, Asst. 
U. S. Atty., of New York tîity, of counsel), for tlie United States. Before 
WARD, ROGERS and HOUGH. Circuit Judges. 

PER CURIAM. Judgment affirmed in open court. 



IIALLOWEIX V. UNITED STATES. (Circuit Court of Appeals, Eighth 
Circuit. August 12, 1918.) No. 2489. In i:rror to the District Court of the 
United States for the District of NelirasUa. Thomas I;. Sloan, of Wa.shington, 
D. C, for plaintiff in error. Charles A. Goss and Howard Saxton, Asst. U. 
S. Atty., both of Omaha, Neb„ for t!ie United States. 

PER CURIAM. Writ of error disuiissed, witliout costs to either party in 
this court, etc., on motion of counsel for plaintiff in error. 



HAYDEN V. UNITED STATES. (Circuit Court of Appeals, Second Circuit. 
Noveniber 13. 191S.) No. 50. In Error to the Districrt Court of the United 
States for the Southern District of New York. Joseph Ilayden was convicted 
of crime, and he brings error. Affirmed. Wesselman & Kraus, of New York 
Citj', for plaintiff in error. Fi-ancis G. Caffey, U. S. Atty., and John E. Walker, 
Asst. U. S. Atty., both of New York City, for the United States. Before ROG- 
ERS, HOUGH, and MANTON, Circuit Judges. 

PER CURIAM. Judgment affirmed. 



HELMER V. UNITED STATES. (Circuit Court of Appeals, Fiftli Circuit. 
November 14, 1018. Rehearing Denied February 1, 1019.) No. .'Î245. In 
Error to the District Court of the United States for the Western District of 
Texas ; Duval We.st, Judge. Va\. llelraer ^^■as convicted of selliug whisky 
to soidiers, and brings error. Atiirmed. Don A. Bliss, of San Antonio, Tex., 
(J. D. Robinson and C. J. Gray, both of San Antonio, Tex., on the brief), for 
plaintiff in error. Hugh R. Robertson, U. S. Atty., of San Antonio, Tex. 
(Claud J. Carter, Asst. U. S. Atty., of San Antonio. Tex.. on tlie brief), for 
the United States. Before WALKER and BATTS, Circuit Judges, and 
GRUBB, District Judge. 

PER CURIAM. Our examination of the record in this case in tlie light of 
the argument of covmsel has led us to tlie conclusion tliat no réversible error 
was committed. The judgment is affirmed. 



INTERNATIONAL RY. OO. v. CRAWFORD. (Circuit Court of Appeals, 
Second Circuit. November 13, 1918.) No. 38. In Error to the District Court of 
the United States for the Western District of New York. Action between the 
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International Eailway Company and Alice Crawford. There was a Judgment 
for the latter, and tiie former brings error. Ailirmed. Colin, Chormann & 
Françhot, of Niagara Falls, N. Y. (Edward J. Franchot, of Niagara Falls, N. 
Y., of counsel), for plaintifC in error. Bartlett & Eoberts, of Buffalo, N. Y. 
(Eugène M. Bartlett, of Buffalo, N. Y., of counsel), for défendant in error. 
Before WABD, ROGERS, and MANTON, Circuit Judges. 
PER GTJRIxiM. Judgment affirmed. 



LEHIOH VATJ.EY RAILROAD CO. v. MONK. (Circuit Court of Appeals, 
Second Circuit. November 13. 1918.) No. 21. In Error to the District Court 
of the United States for the Southern District of New York. Action between 
the Lehigh Valley Rallroad Company and Otto Monk. There was a judg- 
ment for the latter, and the former brings error. Affirmed. Alexander & 
Green and AUan McCulloh, ail of New York City (William W. Green and 
Edward W. Walker, both of New York City, of counsel), for plaintifif in error. 
S. A. Machchinski and John C. Robinson, both of New York City, for défend- 
ant In error. Before WARD, ROGERS and MANTON, Circuit Judges. 

PER CURIAM. Judgment affirmed. 



IXJNGSON V. BELASCO et al. (Circuit Court of Appeals, Second Circuit. 
November 13, 1918.) No. 27. Appeal froni the District Court of the United 
States for the Southern District of New York. Suit by Lila Longson against 
David Belasco and others. From a decree for défendants, complainant ap- 
peals. Affirmed. Tliomas A. Hill, of New York City, for appellant. A. J. 
Dittenhoefer, I. M. Dittenhoefer, and Nathan BurUan, ail of New York City, 
for appellees. Before WARD, ROGERS and HODGH, Circuit Judges. 

PER CURIAM. Decree affirmed. 



LOWER LAFOURCHE PLANTING & MFG. CO. et al. v. BREAUX. THE 
APEX. THE LOUISIANA. (Nos. 3279, 32S0.) (Circuit Court of Appeals, 
Flfth Circuit. January 7, 1919.) Appeals from the District Court of tùe 
United States for the Eastern District of Louisiana ; Rufus E. Foster, Judge. 
Suits In admiralty by A. P. Breaux against the barge Apex and the barge 
Louisiana ; the Lower Uafourehe Planting & Manufacturing Company, claim- 
ant. Decrees l'or libelant, and claimant appeals. Affirmed. L. P. Caillouet, 
of Thibodaux, I^. (Caillouet & Caillouet, of Thibodaux, La., on the brief), 
for appellants. John D. Grâce, of New Orléans, La. (M. A. Grâce, of New Or- 
léans, La., on the brief), for appellee. Before WALKER and BAÏTS, Circuit 
Judges, and GBUBB, District Judge. 

BATTS, Circuit Judge. Appellant had a right to appeal, and is not to be 
critlclzed for the exercise of the right That the amount actually in dispute 
may be less than attorney's fées paid or costs Ineurred may évidence lidelity 
to right rather than litiglous obstlnaey. It may be that some of the amouuts 
included in the judgment were erroneously allowed, and we might be com- 
pelled to further prolong a litigation that has had little excuse for being, 
but for the face that the recoves-y against appellant Is somewhat too small 
because of the exclusion of Interest. The judgments are affirmed. 



McIVER V. UNITED STATES. (Circuit Court of Appeals, EIghth Circuit. 
May 7, 1918.) No. 5159. In Error to the District Court of the United States 
for the Western District of Oklahoma. Twyford & Smith, of Oklahoma City, 
Okl., for plaintifE in error. John A. Fain, U. S. Atty., of Lawton, Okl., for 
the United States. 

PER CURIAM. Cause docketed, and writ of error dlsmissed, without costs 
to elther party in this court, on motion of défendant in error. 
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SAFETY CAR HEATING & LIGHTING CO. v. GOULD COUPLER CO. 

(Circuit Court of Appeals, Second Circuit. Noveinber 13, 1918.) No. 34. 
Appeal from the District Court of tlie United States for the Western Dis- 
trict of New YorlJ. Suit by the Safety Car Heating & Ligliting Company 
against the Gould Coupler Company. From a decree for défendant (245 Fed. 
755), eomplainant appeals. Afflnned. Emery, Booth, Janney & Varney and 
Eandolph Parmly, ail of New Yorlc City (Livingston GifCord, Robert S. Blair, 
and Delos G. Haynes, ail of New York City, of counsel), for appellant. Ken- 
yon & Kenyon and Richard Eyre, ail of New York City, for appellee. Beforo 
WARD, HOUGH, and MANTON, Circuit Judges. 
PER CURIAM. Decree afflnned. 



SCHEIER V. UNITED STATES. (Circuit Court of Appeals, Second Cir- 
cuit. November 13, 1918.) No. 9. In Error to the District Court of the United 
States for the Southern District of New York. Abraham . Scheier was con- 
victed of crime, and he brings error. Afflnned. S. S. Breslin, of New York 
City (Budd S. Weisser, of New Yorlv City, on the brief>, for plaintiff in er- 
ror. Francis G. Caffey, U. S. Atty., of New York City (I>aurence H. Axman, of 
New York City, of counsel), for the United States. Before WARD, ROGERS, 
and HOUGH, Circuit Judges. 

PER CURIAM. Judgment afflnned. 



SCIOTO OIL CO. V. UNITED STATES et al. (Circuit Court of Appeals. 
Eightb drcaiit. Septeniber 3, 1918.) No. 5081. Appeal from the District 
Court of the United States for the Western District of Oklahoma. Walter A. 
Ledbetter, H. L. Stuart, and R. B. Bell, ail of Oklahoma City, Okl., for ap- 
pellant. John A. Fain, U. S. Atty., of Uawton, Okl., and S. P. Freeling, 
Atty. Gen., of Oklahoma, for the United States. 

PER CURIAM. Appeal dismissed, witli costs, on motion of appellant. 



UNITED STATES v. LENOIR et al. (Circuit Court of Appeals, Eighth 
Circuit. July 8, 1918.) No. 5175. Appeal from the District Court of the 
United States for the District of New Mexico. S. Burkhart, U. S. Atty., of 
Albuquerque, N. M., for the United States. Vaught & Watson, of Deming, N. 
M., for appellees. 

PER CURIAM. Appeal dismissed, without costs to elther party in thi» 
court, on motion of apiiellant. 
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